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A PROEME 


TO THE p 


SECOND PART f the INSTITUTES. 


our guide, we have treated of ſuch parts of the com- 
mon laws, ſtatutes, and cuſtomes, as he in his three books 
hath left unto us. We are in this ſecond part of the Inſti- 
tutes to ſpeak of Magna Charta, and many ancient and 


1. the firſt part of the Inſtitutes, following Littleton 


other ſtatutes, as in the table precedent doe appeare. 


It is called Magna Charta, not that it is great in quan- 


tity, for there be many voluminous charters commonly 
paſſed, ſpecially in theſe later times, longer then this is; 
nor comparatively in reſpect that it is greater then Charta 
de Foreſta, but in reſpe& of the great importance, and 
weightineſſe of the matter, as hereafter ſhall appeare : and 


likewiſe for the ſame cauſe Charta de Forefta, is called 


Magna Charta de Foreſta, and both of them are called 
Magne Charte libertatum Anglie. | 
King Alexander was called Alexander Magnus, not in 


. a4 reſpect 


Marlb. Cap. 5. 
Inſpex. 25 E. 1. 
12 H 3. Senten- 
tia lata ſuper 
chartas Bract. 
lib. 3. fol. 291, 
&libd 5 fol. 434. 
Mirror, cap. 5 
Regittr. 

8 E. 3. Itin' 
Pick. Rot. 43. 
Atons caſe. 
Rot. Pat. 20. 
Marcii 1 E. 3.de 


perambulatione 


for' in com' Ef. 
ſex. Rot. Parl. 
22 E. 3 nu. 36 


The Ends. 
Sepiens incipit 2 
fine, 


By whatauthori. 
ry, and when. 
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reſpect of the largeneſſe of his body, for he was a little man, 


but in reſpect of the greatneſſe of his heroical ſpirit, of whom 
it might be truly ſaid, 


Mens tamen in parvo corpore magna fuit; 


ſo as of this great e it may be truly ſaid, that 1 is 
magnum in parvo. 

And it is alſo called Carta bine regni; and upon 
great reaſon it is ſo called of the effect, quia liberos facit 
ſometime for the ſame cauſe, communis libertas, and le chartre 
des franchiſes. 


There be four ends of this great charter, mentioned 


in the preface, viz. 1, The honour of Almighty God, 
&c. 2. The ſafety of the kings ſoule; 3. The advance- 
ment of holy church; and 4. The amendment of the 
realme: foure moſt excellent ends, whereof more ſhall be 
ſaid hereafter. 

By charter bearing date the 11. day of F ebruary, in the 
9 yeare of king H. 3. and ſecondly, by that charter eſta- 
bliſhed by authority of parliament then fitting, and fo entred 
into the parliament roll; the witneſſes to the ſaid charter 
were 31. lords ſpirituall, viz. Stephen Langton archbiſhop 
of Canterbury, E. biſhop of London, I. B. of Bath, P. of 
Wincheſter, H. of Lincoln, Robert of Saliſbury, W. of 
Rocheſter, W. of Worceſter, I. of Ely, H. of Hereford, R. 
of Chiceſter, William of Exeter, biſhops. The abbot of 8. 
Edes, the abbot of S. Albons, the abbot of Battaile, the ab- 
bot of S. Auguſtines in Canterbury, the Abbot of Eveſham, 
the abbot of Weſtminſter, the abbot of Burghe S. Peter, the 


abbot of Reading, the abbot of Abindon, the abbot of | 


Malmeſbury, the abbot of Winchcombe, the abbot of Hyde, 


the abbot of Certeſey, the abbot of Shernborn, the abbot of 
Cerne, the abbot of Abbotebury, the abbot of Middleton, 


the abbot of Selbie, the abbot of Cirenceſter; and 33. of 
the en viz, Hubert de Burgo chiefe juſtice of Eng- 


* land, 


- 
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; 71 land, and 32. TR, and barons, viz. Randall earle of Cheſ- 


ter and Lincoln, William earle of Saliſbury, William earle 


Warren, Gilbert of Clare earle of Gloceſter and Hertford, 
Winiam de Ferrars earle of Derby, William Mandevile 
W carle of Eſſex, H. de Bigod earle of Norffolk, William earle 


Cheſter, Robert de Ros, R. Fitzwalter, Robert de Vipount, 
William de Bruer, R. de Mounthitchet, P, Fitzherbert, 
William de Aubeine, Robert Greſly, Reignald de Brehus, 
John de Movenne, J. Fitz-Alen, Hugh de Mortimer, 
Walter de Beauchamp, William de S. John, Peter de Molo- 
lacu, Brian de Liſle, T. de Multon, Richard de Argentein, 


3 others. 
There were many of the great charters, and Charta de 
Fereſta, put under the great ſeale, and ſent to archbiſhops, 


b & biſhops, and other men of the clergie, to be ſafely kept, 


= whereof one of them remain at this dayat Lambeth, with the 

XX archbiſhop of Canterbury. 

Alſo the ſame was entred of record in a .. 

roll. 

And after king E. 1. by act of parliament did ordain that 

both the ſaid charters ſhould be ſent under the great ſeale, 
as well to the jyſtices of the foreſt, as to others, and to all 


cities through the realm, and that the ſame charters ſhould 


in full county, viz. the next county day after the feaſt of 
8. Michael, and the next county day after Chriſtmas, and the 
next county day after Eaſter, and thez next county Gy after 
the feaſt of 8. John. 


It was for the moſt part — of the principal 


| 


b: ; of Albemarle, H. earle of Hereford, John Conſtable of : 


RT Jeffrey de Nevin, William Maudint, John de Baalim, and 


ſheriffes, and to all other the kings officers, and to all the 


; W be ſent to all the cathedrall churches, and that ey ipould be | 
read and publiſhed in every county four times in the {HA 


grounds of the fundamentall laws of England, and for the 
reſidue 1 itis additionall to ſupply ſome defects of the common, 
| = 


The great provie 
dence and policy 
for preſervation 
of it. 


* 


25 E. 1. cap. Is 


| 8 3. 


E. 1. ca. 2+ 
& 17. 


Tue quality, 
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Mat. Par. fo. law; and it was no new declaration: for king John in the 
245, 247» 24% 17 yeare of his raigne had granted the like, which alſo was 
called Magna Charta, as appeareth by a record before this 


great charter made by king H. 3. 


Pak. * Jo Home ne ſuer mardanc'ꝰ apud Weſtmonaſlerium des terres 
t” Mordaunc” 
1. 53. in auter countie, car ceo ſer encont” leflatut de Magna Charta 


ſinon que illa aſſiſa ſemel interminata fuit coram juſtic. 
Stat. 25 P. 7. Alſo by the ſaid act of 25 E. 1. (called Confirm* Chartar”) 
Confirm. Chart. | . 2 a 
it is adjudged in parliament that the great charter, and 
the charter of the foreſt ſhould be taken as the common 
law. 


How and vpon Soon after the making of this great charter, the young 


what grounds it 


dach been ime king by evill counſell fell into great miſlike with it, which 


d. 3 ; 2 
TY? Hubert de Burgo fummus juſticiarius Anglia perceiving 


(who in former times had been a great lover, and well de- 
ſerving patriot of his country, and learned in the laws (for 
Ned, 3 oY Rot. clauſ. 11 H. 3. membr. 44.1 finde that he, and many 
44. 5 H. 3. others were juſtices itinerant in 5 H. 3. and I have ſeen a 
fine levied before him, and fixe other judges, between Ste- 
phen de Wamceſle, and the abbot of Hales) yet meaning to 
make this a ſtep to his ambition (which ever rideth without 
reines) perſwaded and humored the king that he might avoid 
the charter of his father king John by dureſſe, and his own 
great charta, and Charta de Forefta alfo, for that he was 
within age when he granted the ſame, whereupon the king 
in the II yeare of his raign, being then of full age, got one of 
the great charters, and of the foreſt into his hands, and by the 
counſell principally of this Hubert his chiefe juſtice, at a 


councell holden at Oxford, unjuſtly cancelled both the faid , 


charters, (notwithſtanding the faid Hubert de Burgo was 
the primier witneſſe of all the temporall lords to both the ſaid 
charters) whereupon he became in high favour with the 
king, inſomuch as he was ſoon after (viz. the 10 of Decem- 
ber, in the 13 yeare of that king, created to the higheſt dignity 
that in thoſe times any ſubje& had) to be an earle, vix. of 

Kent. 
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Kent, But ſoon after (for flatterers and humoriſts have no 
ſure foundation) he fell into the kings heavy indignation, 
and after many fearfull and miſerable troubles, he was juſtly, 
and according to law ſentenced by his peeres in open par- 


had obtained by his counſell for cancelling of Magna Charta, 
and Charta de Forgſta. And the king by his charter granted, 
uod nos firmiter & integre tenebimus judicium de Huberto de 
Burgo per barones diftum; he was buried in the Frier Predi- 


cants where Whitehall is now built, ſo as no monument 
remains of him at this day, 


nion, or groſly erred (as ever ambitious flattery bedazles the 
eye, even of them, that be learned) firſt, for that a king can- 
not avoid his charter, albeit he make it when he is within 
age, for in reſpect of his royall and politique capacity as king, 
the law adjudgeth him of full age. Secondly, it being done 
by authority of parliament, and enrolled of record, it was 
ſtrange that any man ſhould think that the king could avoid 
them in reſpect he was within age. Thirdly, it was to no 
end to cancell one where there were ſo many, or to have 
cancelled all, when they were of record in the parliament 
roll, or to have cancelled roll and all, when they were, for 


laws of England, to the obſervation, and keeping whereof, 
and opulent ſubjects, Hugh* Spencer the father, and ſon 


la forme de la.grand chartre, 1 had rather you ſhould read 
then T-ſhould declare. 

After the making of Magna Charta, and Charta de Fo- 
reſia, divers learned men in the laws, that I may uſe the words 
of the record, kept ſchooles of the law in the city of London, 
and taught ſuch as reſorted to them, the laws of the realme, 
taking their foundation of Magna Charta, and Charta de 


Foręſta, 


liament, and juſtly degraded of that dignity which he unjuſtly 


In this advice Hubert de Burgo either diſſembled his opi- 


the moſt part, but declaratories of the ancient common 


the king was bound and ſworn. What ſucceſſe thoſe potent 


had, for giving raſh and evill counſell to king E. 2. enconter 


Rot. clauſ. 17H. 
3. m. 1. & 2. 
Rot. Pat. 17 H. 
2. m. 1. a tergo 
& 12s 


Rot. clauſ- anno 
19 H. 3 MN. 22. 
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Foreſta, which as you have heard, the king by ill advice 


ſought to impeach. 

2 3. ob The king in the 19 year of his. raign, by his writ, com- 

manded the maior and ſheriffes of London, Quad per totam . 
civitatem London clamari faciant & firmiter prohiberi, ne 7M 
aliquis ſcholas tenens de legibus in eadem civitate de caters 6 
ibidem leges doceat, & fi aliguis ibidem fuerit hujuſmodi ſcholas 
tenens, ipſum ſine dilatione ceſſare fac'; Teſle Rege, &c. 11 die : 
Decembris, anno regni ſui decimo nono. But this writ took no ö 


better effect then it deſerved, for evill counſell being removed | 
from the king, he in the next yeare, v:z. in the 20 yeare of | 
his raigne compleat, and in the one and twentieth yeare cur- | 
rent, did by his charter under his great ſeale confirme both 
Magna Charta, and Charta de Fereſta, he being then 29 
tand. cop. 2. years old. And after in the 52 yeare of his raigne eſtabliſned 
„ and confirmed both the ſame by act of parliament, with the 
20 Af. p. 17. clauſe, Quo contravententes per daminum regem, cum con- 
Br 6 Me fuerint, graviter puniantur. Hereby ſhall ſome opinions 
— and reſolutions in our books be the better underitood, whien 
ſpeak of alienations without licenſe before or after 20 H. 3 
which yeare was named for that the king then confirmed the 
faid great charter, and in like manner did king E. 1. by act 
of parliament in the 25 year of his raign: and the faid two 
charters. have been confirmed, eſtabliſhed, and commanded - 
to be put in execution by 32 ſeverall acts of parliament in 
. or 
* what biok This appeareth partly by that which hath been ſaid, for 
hath been. that it hath ſo often been confirmed by the.wiſe providence of 
ſo many acts of parliament. 02 gh 
And albeit judgements in the kings courts are of high 
regard in law, and judicia are accounted as juris dida, yet 
Confirm. Chat. it is provided by act of parliament, that if any judgement be 
25 E. 1. ca. 1. : 0 , Age 12 
& 2. Vet. Mag. given contrary. to any of the points of the great charter, or 
„ Charta de Foręſta, by the juſtices, or by any other of the 
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kings miniſters, &c. it ſhall be undone, and holden for 
nought. 

And that both the faid charters ſhall be ſent under 
the great ſeale to all cathedrall churches throughout the 
realm there to remain, and ſhall be read to the people twice 
every yeare. | | 

The higheſt and moſt binding laws are the ſtatutes which 
are eſtabliſhed by parliament; and by authority of that higheſt 
court it is enacted (only to ſhew their tender care of Magna 
Charta, and Charta de Foreſia) that if any ſtatute be 
made contrary to the great charter, or the charter of the 
foreſt, that ſhall be holden for none: by which words 


are now repealed; and the nobles and great officers were 
to be ſworn to the obſervation of Magna Charta, and Charta 
de Forefta. | 


Magna fuit quondam magnæ reverentia chartæ. 


We in this ſecond part of the Inſtitutes, treating of the 
ancient and other ſtatutes have been inforced almoſt of ne- 
ceſſity to cite our ancient authors, Bracton, Britton, the 
Mirror, Fleta, and many records, never before publiſhed in 
print, to the end the prudent reader may diſcerne what the 
common law was before the making of every of thoſe ſtatutes, 
which we handle in this work, and thereby know whether 


the old, which will conduce much to the true underſtanding 
of the text ĩt ſelfe. We have alſo ſometime in this and other 
parts of the Inſtitutes, cited the Grand: Cuſtumier de Nor- 
mandy, where it agreeth with the laws of England, and ſome- 
time where they difagree, ex diametro, being a book com- 


cuſtomes of the duchie of Normandie, which book was com- 
poſed 


all former ſtatutes made againſt either of thoſe charters 


the ſtatute be introductory of a new law, or declaratory of 


pounded as well of the laws of England, which king Edward 
the Confeſſor gave them, as he that commenteth upon that 
book teſtifieth (as elſewhere we have noted) as of divers 


25 2. I. 
ubi ſu ora. 


et 5” Caps 4. 
25E 


. 


; J 
by 
4 
43Z 
7 
| 
; 
N 
1 
j 
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In Hiftoria Eli- 
enli fol. 38. lib. 
2. - 


Cl: Caius D, m. 
Cant. 

4 Fortis, ap jens, 
& fortur o1u5; 
Dams expulit & 
Ang liam in mo- 
nai chlam reduxit. 
b Mariir apud 
Hoxon olim He- 
gilſdon. 

© Pacificus, rex 
excellent iſi mus. 


d Named in Do- 


meſday, Gloucꝰ 
Ecclefia de Eve- 
ſham. Adelredus. 
© In Domeſday 
he is ever writ- 
ren Cnut' Rex. 

f He is ever cal- 
led in Domeſd. 
Epiſcopus &. 
Edo. Ceſtr: Rex 
Edwardus dedit 
regi Griffin ter- 
ram gue jacebat 
trans aquam que 
De wocatur. 
He is in 
Dome. written 
Willielmus Rex, 
vel Willielmus, 
web W. Rex. 
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poſed in the raign of king H. 3. viz. about 40 yeares aſter 
the coronation of king Richard the firſt, 3 Septembris anno 1 
of his raign, anno Dom. 1189. about 138 yeares after the 


* conqueſt, See that book cap. 22. fo. 29. a. and the com- 


ment upon the ſame, & cap. 112. In which Cuſtumier a 
great number of the courts of juſtice, of the originall writs, 
and of many other of the titles of the laws of Vngland, are not 
ſo much as named or mentioned. And ſeeing we have in 
theſe, and other parts of our Inſtitutes, cited the laws and 
ſtatutes of divers kings before the conqueſt, and. in the 
Conquerors time, we have thought good for the eaſe of the 
reader, to ſet down the times wherein thoſe kings lived, and 
deceaſed. Inas began to raign anno Dom. 689. and de- 
ceaſed 726. Aluredus, alias Afredus, alias Elfredus, began 
to raign anno Dem. 872. and deceaſed 901. Of this Alured 


it is thus written, Aluredus acerrimi ingenii princeps per 


 Grimbaldum & Tohannem doctiſſimos monachos tantum in- 
flruftus eſt, ut in brevi librorum omnium netitiam haberet, 


totumgue novum & vetus Teſtamentum in eulogiam Anglicæ 
gentis tranſmutaret /cujus tranſlationis pars nobis feliciter 
accidit.) This learned king in advancement of divine and 
humane knowledge, by the perſwaſion of thoſe two monks 
founded the famous univerſity of Cambridge. Edwardus, 
ſon of the ſaid Alured, began to reign ann» Dom. go1. and 
deceaſed 924. KE thelflanus, alias, Adelſtane eldeſt fon 
of the ſaid edward began to raign anno Dom. 924. and de- 
ceaſed 940 W Edmundis began to raign anno Dom. 940-' 
and deceaſed .,46. © Edgarus began to raign anno Dom. 
959. and decealed 975. * Etheldredus began to raign ann 
Dom. 979. and deceaſed 1016. » Canutus began to raign 
anno Dom. 016. and deceaſed 1035. Edwardus began 
to raign anno Dom. 1042. and deceaſed 1066, & Willielnus 
Baſtardus began to raign anno Dom. 1066. and deceaſed 
1087. 3 
Some fragments of the ſtatutes in the raigns of the above- 

ſaid 
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£id kings doe yet remain, but not onely many of the ſtatutes, 
and acts of parliament, but alſo the books and treatiſes of the 
common laws both in theſe and other kings times, and ſpe- 
cially in the times of the ancient Brittons (an incſtimable 
loſe) are not to be found. 
Tt is to be obſerved that in Domeſday Haroldus, whe 
uſurped the crown of England, after the deceaſe of king Ed- 
ward the Confeſſor, is never named per nomen regis, ſed per 
women Comitis Harold:, ſeu Heraldi; and therefore we have 
omitted him. 
In citing of the aboveſaid laws originally written in the 
Saxon tongue, we have referred you to M. Lambard, who 
accurately and faithfully tranſlated the ſame into Latin, one 
page containing the Saxon, and next the Latin, and is in 
print (for our manner is not to cite any thing, but ſo to 
referre the reader, as he may eaſily finde it;) ſed ut unicuigue 
ſuus tribuatur honos, all thoſe ſtatutes in the raigns of all the 
aboveſaid kings were of ancient time plainly and truly tranſ- 
iated into Latin, (whereof we have a very ancient, if not the 
firſt manuſcript) which no doubt did not a little abbreviate 
M. Lambards pains. 
U pon the text of the civill law, there be ſo many gloſſes 
and interpretations, and again upon thoſe ſo many commen- 
taries, and all theſe written by doctors of equall degree and 
authority, and therein ſo many diverſities of opinions, as 
they do rather increaſe then reſolve doubts, and incertainties, 
and the profeſſors of that noble ſcience ſay, that it is like a 
ſea full of waves. The difference then between thoſe gloſſes 
and commentaries, and this which we publiſh, is, that their 
gloſſes and commentaries are written by doctors, which be 
adyocates, and ſo in a manner private interpretations : and 
our expoſitions or commentaries upon Magna Charta, and 
other ſtatutes, are the reſolutions of judges in courts of juſtice 
in judiciall courſes of proceeding, either related and reported 
in our books, or extant in judiciall records, or in both, and 
therefore 
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therefore being collected together, ſhall (as we conceiye) 
produce certainty, the mother and nurſe of repoſe and 


quietneſſe, and are not like to the waves of the ſea, but 
Statio bene fida peritis : for Judicia ſunt tanguam juris difta, 


— — _ 


Finis Preœmii. 


But now let us peruſe the Text it ſelfe. 


E DIT A Anno now H. III. 


ENRICUS Dei gratia rex Au- 


gliæ (1), dominus Hiberniæ, 
dux Normanie, et Aquitanie, et 
comes Andegavie, archiepiſcopis, epiſ- 
copis, abbatibus, prioribus, comi- 
tibus, baronibus$ A vicecomitibus, 
præpoſitis, miniſtris, et omnibus bal- 


tam inſpecturis, ſalutem. Sciatis 
guod nos intuitu Dei, et pro ſalute 
anime naſtræ, c. et ad exaltationem 
ſandtæ eccleſiæ, et emendationem regni 
neſtri (3), ſpontanea et bona voluntate 
noſtra (4), dedimus et conceſſumus ar- 
chiepiſcopis, epiſcopis, abbatibus, pri- 
oribus, comitibus, baronibus, et om- 
nibus liberis de regno naſtro, has li- 
bertates ſubſcript”, tenend in regno noſ= 
tro Angliæ inperpetuum. 


livis, et fidelibus ſuis, forms char 


HENRY by the pe of God, 
king of England, lord of Ireland, 
duke of Normandy and Guyan, 
and earl of Anjou, to all archbiſhops, 
biſhops, abbots, priors, earls, barons, 
ſheriffs, provoſts, officers, and to all 
bailiffs, and other our faithful ſubjects, 
which ſhall ſee this preſent charter, 
greeting. Know ye that we, unto 
the honour of Almighty God, and fot 
the ſalvation of the ſouls of our pro- 
genitors and ſucceſſors kings of F - 
land, to the advancement of h 
church, and amendment of our realm, 
of our meer and free will, have given 
and granted to all archbiſhops, bi- 
ſhops, abbots, priors, earls, barons, 
and to all free-men of this our realm, 
theſe liberties following, to be kept in 
our kingdom of England for ever. 


( 1 Inft, $1. Statutes of Confirmation. 52 H. 3. c. 5. 25 Ed. 1. c. 1, 2, 3, & 4. 28 Ed. 1. ſtat. 
3. c. I. 1 Ed. 3. ſtat. 2. c. 1. 2 Ed. 3. c. 1. 4 Ed. 3. c. 1. 5 Ed. 3. c. 1, 9. 10 Ed. 3. fiat. i. 
c. 1. 14 Ed. 3. ſtat. 1. c. 1. 15 Ed. 3. c. 1. 28 Ed. 3. c. 1. 31 Ed. ſtat. 1. Cc. 1. 36 Ed, 3. C, 1. 


37 Ed. 3. c. 1. 38 Ed. 3. fiat. 1. c. 1. 42 Ed. 3. c. . 45 Ed. 3. c. 1. 50 Ed. 
; - + : 6 Rich. 2. c. 1. 7 Rich. 2. c. 2. 
12 Rich. 2. C. 1. 1 Hen. 4 Co Is 2 Hen. 4» C. 1. 


2. c. 1. 2 Rich. 2. c. 1. 5 Rich. 2. c. 1. 


c. 1. 13 Hen. 4. c. 1. 4 Hen. 5. c. 1.) 


(1) Henricus Dei gratia Rex Angliz, &c.] Concerning the 5 
of England, both before and after this king, and how 
often they altered the ſame, ſee in the firſt part of the Inſtitutes, 


of the kings 


Seftione prima. 


(2) Archiepiſcopit, epiſcopis, abbatibus, prioribus, comitibus, baroni- 
bus, &c.] This or the like particular direction, this king and his 
progenitors hotarg him uſed; and ſo did E. 1. E. 2.and E. 3. King 
2. in his letters patents uſed a more generall, and compendious 


. £.2. 1 Rich. 
Rich. 2. c. 1. 


4 Hen. 4. Cc. 1. 7 Hen. 4+ c. 1. 9 Hen. 4. 


The firſt Part 
of the Inſtitutes, 
Sec. 1. 


Note not onely 
the preamble of 
this Charter, & 
of the foreſt, but 
the bodies of 
the Charters 


direction, viz. Omnibus ad guos preſentes literæ per venrrint, &c. 
which direction is uſed to this day, ſaving in charters of creation 
of dignities, the directions to this day, are archiepi/copis, epiſtopis, 
ductbus, marc hionibus, & c. and his teſtibus, in the end. 

(3) Nos intuitu Dei, pro ſalute anime noſtræ, ad exaltation} ſanct᷑ æ 
eccleſiz, et emendationem regni noſtri.] Here bee foure notable cauſes 


of the making of this great charter rehearſed. 1. The honour of 
II. InsT. B vols 


themſelves are 


contained in the 


maxima an- 
tiquas & regni 


God. confuatudines cone | 


finedant. p · 244» 


Magna Charta. Cap. 1. 
God. 2. For the health of the king's ſoul. 3. For the exaltation 
of holy church; and fourthly, for the amendment of the king- 
dome. # 

Theſe be thoſe excellent laws contained in this great charter, 
and digeſted into 38. chapters, which tend to the honour of God, 
the ſafety of the king's conſcience, the advancement of the church, 
and amendment of the kingdome, granted and allowed to all the 
ſubjects of the realme. | 

(4) Spontanea, et bona voluntate neſtra.) Theſe words were added, 
for that king John, as hath been ſaid, made the like charter in 
effect, and ſought to avoid the ſame, pretending it was made by 
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dureſle. 


CAP. 


PR IM IS, conceſſimus Des (1), 
et hac præſenti charta noſtra con- 
firmavimus pro nobis et hæredibus neſ- 
tris inperpetuum (2), quod eccleſia 
Anglicana (3); libera ſit (4), et habeat 
omnia jura ſua integra (5), et liber- 
tates ſuas illzjas (6). Conceſſimus 
etiam, et dedimus omnibus liberis homi- 
nibus regni noſtri (7), pro nobis et hæ- 
redibus noſtris inperpetuum, has liber- 
tates ſubſcriptas (8). Tenend' et ha- 
beud eis et heredibus, (9) ſuis, de 
nobis, (10) et heredibus no/tris im- 
perpetuum. 


Inter Leges ſeu 
Inflitutiones Re- 
Zis, H. 1. cap. 1s 


This great charter is divided into 38. chapters. 


I. 


FIRST, we have granted to God, 

and by this our preſent char- 
ter have confirmed, for us and our 
heirs for ever, that the church of Eng- 
land ſhall be free, and ſhall have all her 
whole rights and liberties inviolable. 
We have granted alſo, and giyen to all 
the free-men of our realm, for us and 
our heirs for cver, theſe liberties un- 
derwritten, tohave and to hold to them 
and their heirs, of us and our heirs for 
ever. 


(2 Inſt. 1. 52 H. 3. c. 5. & 42 Ed. 3 ©, 1.) 


Sanctam * Dei, inprimis, eccleſiam liberam facio, ita quod nec vendam, 
nec ad firmam ponam, nec mortuo archiepiſcopo five epiſcopo, vel abbate 
aliquid accipiam de dominio eccleſiæ, ſeu de hominibus ej us, donec ſucceſſor 


in cam ingreaiatur, et omnes malas conſuetudines, quibus regnum Anglie 
injuſte opprimebatu?, inde aufero, 


(1) Conce/imus Deo.) We have graunted to God: when any 
thing is | veces for God, it is deemed in law to be graunted to 


God, an 


whatſoever is graunted. to his church for his honour, and 


the maintenance of his religion and ſervice, is graunted for and to 


See the firſt And this and 
p wrt of the In- 
ſtitutes. Sect. Is 


God; Quad datum eft eccleſie, datum eft Deo. 


| e like were the formes of ancient acts and 
graunts, and thoſe ancient acts and graunts muſt be conſtrued and 
taken as the law was holden at that time when they were made. 


Here in this charter, both in the title and in divers parts of the 


body of the charter, the king 


ſpeaketh in the plural: number, 


. conceſſimus. The firſt king that 1 read of before him, that in his 
graunts wrote in the plurall number, was king John, father of our 


king 


Cap. Is Magna Charta. 


king H. 3. other kings before him wrote in the ſingular number, 
they uſed Ego, and king John, and all the kings after him, Nos. 

(2) Pro nobis et heredibas noftris inperpetuum.] Theſe words 
were added to avoid all ſcruples, that this great parliamentary 
charter might live and take effect in all ſueceſſions of ages for 
ever. More of this word (heires) hereafter in this chapter: When 
Pro nobis, bæredibus et ſucceſſoribus noſtris came in, ſhall be ſhewed 
in his fit place. | 

(3) Que eccleſia Anglicana, &c.] This at the making of this 

reat charter, extended not to Ireland, nor to any of the king's 
Braig dominions; but by the law of Poynings, made by the au- 
thority of parliament in Ireland, in anno 11. H. 7. all the laws 
and ſtatutes of this realm of England before that time had or made 
do extend to Ireland, ſo as now Magna Charta doth extend into 
Ireland. 

(4) 2Zuod ecclefia Anglicana libera fit.] That is, that all ecele- 
ſiaſticall perſons within the realm, their poſſeſſions, and goods, ſhall 
be freed from all unjuſt exactions and oppreſſions, but notwith- 
ſtanding ſhould yeeld all lawfull duties, either to the king or to 
any of his ſubjects, ſo as /ibera here, is taken for liberata, for as 
hath been ſaid, this charter is declaratory of the ancient law 
and liberty of England, and therefore no new freedom 1s hereby 
granted, (to be diſcharged of lawfull tenures, ſervices, rents and 
aids) but a reſtitution of ſuch as lawfully they had before, and to 
free them of that which had been uſurped and incroached upon 


[3] 


them by any power whatſoever; and purpoſely, and materially, - 


the charter faith ecclefia, becauſe eccleſia non moritur, but moriuntur 


eccleſiaſtici, and this extends to all eccleſiaſticall perſons of what. 


quality or order ſoever. 
(5) Et habeat omnia jura ſua integra. That is, that all eccle- 
ſiaſticall perſons ſhall enjoy all their lawful juriſdictions, and other 
their rights wholly without any diminution or ſubſtraction whatſo- 
ever; and jura ſua prove plainly, that no new rights were given 
unto them, but ſuch as they had before, hereby are confirmed; and 
great were ſometimes their rights, for they had the third part of 

the poſſeſſions of the realme, as it is affirmed in a parliament roll. 
(6) Et libertates ſuas 14 Libertates are here taken in two 
ſenſes. 1. For the laws of England fo called, becauſe /iberos faci- 
unt, as hath been ſaid. 2. They are here taken for priviledges 
held by parliament, charter or preſcription more then ordinary ; 
and in this ſenſe it is taken in the writ De libertatibus allocandis, 
and in another writ De libertatibus exigendis in itinere, but it is but 
libertates ſuas, ſuch as of right they had before; jura ecclefie publi- 

cis equiparantur. | | 
Every archbiſhoprick and biſhoprick in England are of the 
king's foundation, and holden of the king per Baroniam, and many 
abbots and priors of monaſteries were allo of the king's founda- 
tion, and did hold of him per baroniam, and in this right the 
archbiſhop and biſhops, and ſuch of the abbots and priors as held 
per baroniam, and called by writ to parliament, were lords of par- 
liament; and this is a right of great honour that the church, viz. 
the archbiſhop and biſhops now have. L£eclefra eft infra ætatem, et 
in cuſtodia Domini Regis, qui tenetur jura et hereditates ſuas manute- 
nere et defendere; and in other records it is ſaid, Ecclefa gue 
Lemper eft infra ætatem fungitur 7 vice minoris, nec eſt Juri con- 
88 ſenum 


Rot. Parliam - 
4 R. 2. Nu. 1% 


Regiſt, fol. 191 
& 262. | 
F. N. B. fo. 
229. 

Regula. 


Glanv. I. 7. 

C. Is Bra - lib. 
3. fol. 226. J. 5- 
fo, 427. Tr. 22- 
E. 1. in com. 


3 | Magna Charta. Cap. r. 


Banc. Rot, Jum quod infra ætatem exiſtentes, per negligentiam cuſtodum ſuorum 
Fleta lib. 2. exheredationem patiantur ſeu ab afione repellantur. 
See hereafter They are diſcharged of purveyance for their own proper 
c. 21. 14 E. 35: goods. 
3 And this was the ancient common law, and ſo declared by 
' CG i divers acts of parliament, and there is a writ in the regiſter for 
8 E. 3. fol. 26. their diſcharge in that behalfe: and this is not reſtrained by the 
Regiſt. 289. fſaid act of 27. H. 8. for thereby it is provided that the purveyor 
„ 1 8. ſhall obſerve the ſtatutes for them provided, ſo as where the pur- 
oof. © 21, veyor is prohibited to purvey by any ſtatute, the ſaid act of 
27 H. g. ſetteth him not at liberty. | 
And true it is, that ecclefiaſticall perſons have more and greater 
liberties then other of the king's ſubjects, wherein, to ſet down all, 
would take up a whole volume of it ſelf, and to ſet down no ex- 
ample, agreeth not with the office of an expoſitor; therefore ſome 
few examples ſhall be expreſſed, and the ſtudious reader left to ob- 
ſerve the reſt as he ſhall rcade them in our books, and other autho- 
rities of law. 
. Regiſt. 58. If a man holdeth lands or tenements, by reaſon whereof he onght 
F. N. B. 175. (upon election, &c.) to ſerve in a temporall office, if this man be 
made an eccleſiaſticall perſon within holy orders, he ought not 
to be elefted to any ſuch office, and if he be, he may have the 
king's writ for his diſcharge, and the words of the writ are ob- 
ſervable, Rex, &c. cum ſecundum legem et conſuctudinem regnt noſtri 
Angliæ clerici infra ſacres ordines conſtituti ad tale officinm eligi non 
debeant, nec hactenus conſueverunt, &c. and the reaſon thereof is ex- 
prefled in the writ, Quia juri non eft conſonum, quod hit qui ſalubri 
ftatu animarum, &c. (in tali loco, & c.) deſerviunt, alibi extra (eun- 
dem locum)) ſecularibus negotiis compellantur. 
[4 ] By this writ it appeareth that this was the ancient common law, 
2 Timot. c. 2+ and cuſtome of England, and had a ſure foundation, Nemo militans 
Deo, implicet ſe negotiis ſecularibus, ut ei placeat cui ſe probavit. Ec- 
cleſiaſticall perſons have this priviledge that they ought not in per- 
Litt. fol. 20. fon to ſerve in warre, Allo eccleſiaſtical! perſons ought to be quit 
. Regiſt. fol. and diſcharged of tolles and cuſtomes, avirage, pontage, paviage, 
? F. N. B. 227. and the like, for their eccleſiaſticall goods, and if they be moleſted 
1 therefore, they have a writ for their diſcharge, by which writ it 
al |  appeareth that this was the ancient common law of England. 
i Rex, &c. cum perſone eccleſiaftice ſecundum conſuetudinem hactenus in 
. regno naſtro iſitatam, et approbatam; ac ad teloninm, paviagium et 
muragium, & c. de bonis ſuis ecclefiaſticis alicubi in eodem regno pre- 
fand nullatenus teneantur, &c. | 
If any ecclefiaſticall perſon be in feare or doubt that his goods 
F.N.B. 29. 97 chattells, or beaſts, or the goods of his farmor, & c. ſhould be 
Regiſt. 289, taken by the miniſters of the king, for the buſineſle of the king, he 
| may purchaſe a protection cum clauſula nolumus. | | 
| See the expoſi=  Diltrefſes ſhall not be taken by ſheriffy or other of the king's 
tion of the ſta. Miniſters in the inheritance of the church wherewith it was an- 
tute of Artic, ciently endowed, but otherwiſe it is of late purchaſe. 
Cler. Cap. 9. If any eccleſiaſticall perſon knowledge a ftatute -merchant or 
Regiſt. 300. F. ſtatute ſtaple, or a recognizance in the nature of a ſtatute ſtaple, his 
16. en % body ſhall not be taken hy force of any proceſſe thereupon, and for 
3 + 4 more ſurety thereof the writ thereupon to take the Folly of the 
Regiſt, judi. 22. conuſor is / laicus fit. 88 
At a perſon bee bound in a recognizance in the chancery or in 
| a any 


. 


Cap. 1. Magna Charta. 


any other court, &c. and he pay not the ſum at the day, by the 
common law, if the perſon had nothing but eccleſiaſticall goods, 
the recognizee could not have had a levari fac to the ſheriffe to 
levie the ſame of theſe goods, but the writ ought to be directed 
to the biſhop of the dioces to levie the ſame of his eccle ſiaſticall 
oods. | 

uk In an action brought againſt a jw (wherein a capias heth) 
for example, an account, the ſherifte returns guod clericus eff be- 
neficiatus, nullum habens laica feodum, in which he may be ſummon- 
ed, in this caſe the plaintiffe cannot have a capias to the ſheriſfe 
to take the body of the perſon, but he ſhall have a writ to the 
biſhop to cauſe the perſon to come and appeare. But if he had re- 
turned guad clericus eff nullum habens laicum feodum, then is a capias 
to be granted to the ſheriffe, for that 1t appeared not by the re- 
turne that he had a benefice, ſo as he bk bee warned by the 
biſhop his dioceſan, and no man can be exempt from juſtice, See 
more of this matter Arc. Cleri. cap. g. 

Secundum legem et conſuetudinẽ regni Angliæ clerici in decenna, &c. 
ori non debeant, vel ea accaſione diftringi vel inquietari non conſue- 
verunt : and ecclefrafticall perſons are not bound to appeare at 
tournes or viewes of frankpledge. | | 

But hereof this little taſte ſhall in this place ſuffice, with this, 
that as the overflowing of waters doe many times make the river 
to loſe his proper chanell, ſo in times paſt eccleſiaſticall perſons 
ſeeking to extend their liberties beyond their true bounds, either 
loſt or enjoyed not that which of right belonged to them. 328 

(7) Conceſfimus etiam et dedimus omnibus liberis hominibus regni 
n/:ri, &c.] Theſe words (omnibus liberis hominibus regni) doe in- 
clude all perſons eccleſiaſtical! and temporall incorporate politique 
or naturall, nay they extend alſo to villeines, for they are account- 
ed free againſt all men ſaving againſt the lords. 8 

(8) Has libertates ſubſcriptats.] Here it is to be obierved that 
the aforeſaid clauſe that concerned the church onely, is in favour 
of the church generall without any reſtraint, but this clauſe that 
concernes all the king's ſubjects hath a reſtraint by reaſon of this 
word (/ab/criptas ) which reſtraineth libertates to the 38. chapters of 
this great Charter. NEE 

(9) Heredibus.) At this time redes were taken for /ucceſſores, 
and /uccefſores for haredes. ; | 

(19) De bis.) In this place theſe words are not inſerted, to 
make a legall tenure of the king, but to intimate that all liberties 


at the firſt were derived from the crowne. 


2 Note that courts of juſtice are alſo called libertates, becauſe in them the lawes 
of the realme qu ſiberes faciauty are adminiſtred. 


B 3 CAP. 


2 18. E. 2. Proe. 
205. 9 E. 3. 30. 
24 K. 3. 44. 
25. E. 3. 44. 
29. E. Js. 44. ; 
32. E. 3. Proces 
53, 34 Z. 3• 
cir e. 153. 
45. L. 3 85 
47 E. 3. 14. 
21 H. 6. 16. ; 
Regiſ. judic. 62, 
Artic. Cler. c. 9. 


Marlebr. c. 10. 
Briton. f. 19. B. 
Fleta. li. 2. c. 
45. Rot. brevi. 
An. 2. R. 2. 
part 2. m. 8. 


Litt. ſect. 189. 


See the ſtatute 
of 34. E. 1. de 
tallagio non 
CONC, cap. 4. 
which is more 


general. | 
34 


2 Mich, 17. E. 
1. in Com. 
banc. rot. 221, 
leic, ſee the 
firſt part of the 
Inſtitut, ſect. 2. 


ad plus (7). Et qui minus habuerit, and he that hath leſs, ſhall give leſs, 
minus det, ſecundum antiquam conſue- according to the old cuſtom of the 


11. 5. fo. 1. in 


Rot. Pat. 18 H. The firſt viſcount that I finde of record, and that ſate in parlia- 


5 Magna Charta. Cap. 2. 
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I quis comitum, vel baronum (1) IF any of our earls or barons, or 

| noftrorum, ſiue altorum tenentium any other, which hold of us in 
de nobis in capite (2) per ſervitium chief by knights ſervice, die, and at 
militare (3), mortuus fuerit, et cum the time of his death his heir be of 
deceſſerit, heres ejus plenæ ætatis (3) full age, and oweth to us relief, he 
uerit, et relevium nobis debeat, habeat ſhall have his inheritance by the old 
hereditament? ſuum per antiquum re- relief; that is to ſay, the heir or heirs 
levium (5), ſcilicet, heres, vel hære- of an ear], for a whole earldom, by 
des (6), comitis, de com” integro, per one hundred pound; the heir or heirs 
centum libras, heres vel hæredes ba- of 2 baron, for an whole barony, by 
ronis, de baronia integra, per centum one hundred marks ; the heir or heirs 
marcas, heres vel heredes militis, de of a knight, for one whole knights 
feodo mulitis integra, per centum ſolidos fee, one hundred ſhillings at the moſt; 


tudinem feodorum (8). | fees. 


(7 Rep. 33. 9+ 124. 40 Ed. 3. f.g. 1 Inft. 76. a. $3. b. 106. a. 3 Bulſt. 325. Bradt. 84. a. 
altered by 12 Car. 2. Cc. 24+ Which takes away Knight's Service, &c.) STS. 


Rot. Parliam, (1) Sz guis comitum wel baronum.) At this time there was never 

anno 11 E. a duke, marqueſſe, or viſcount in England, for if there had been, 

they had (no doubt) been named in this chapter: the firſt duke 

| that was created ſince the conqueſt, was Edward the Black Prince, 

Rot. Pat. 8 R. in 11 E. 3. Robert de Vere earle of Oxford, was in the 8. year of 

. Richard the ſecond, created marqueſſe of Dublin in Ireland, and 
he was the firſt marqueſſe that any of our kings created. 


caſu principis. 


6. 12 Febr. ment by that name, was John Beaumont, who in the 18. yeare of 

H. 6. was created viſcount Beaumont. | YE 
Bract. lib. 1. Comites.) Dicuntur comites, wiz. quia in comitatu five & ſacietate 
fol. 5. b. Fleta omen ſumplerunt, gui etiam dici ' poſſunt conſules à conſulendo: Reges 
— 5 Gy P74 4 enini tales fibi afſociant ad conſulendum et regendum populum Dei, ordi- 
; nantes eos in mag uo bonore, et poteſtate, et nomine, quando accingunt eos 
gladiis, ringis gladiorum, &C. gladius autem fignificat defenſionem regni 

| et patriæ. n ; 2 | 

Bract. abi. ſupra. © Barones.] Sunt et alii potentes ſub rege qui dicuntur barones, hoc 
ee, robur belli: and where ſome have thought that baro is no Latin 
Ad. Attic, Ep, word, we find it in Tullies Epiſtles, apud patronem, et alios barones 
» Inquilego. te in maxima gratia poſui. Galfridus Cornwall tenet manerium de 
—_ Burford de rege, per ſervitium barniæ, but it is to be underſtood, 
2 that if the king give land to one and his heirs, tenend de rege per 
fſervitium baronie, he is no lord of parliament untill he be called by 
,writ to the parliament, Theſe which are earls and barons have 
offices and duties annexed to their dignities of great truſt and 
ee e in confidence; for two purpoſes. 1. Ad conſulendum tempore pacis. 2. 
5 H. Key th. Hd defendendum regem et patriam tempore belli. And.prudent anti- 
Earle «i Nor- Qquity hath given unto them two enſignes to reſemble, and to put 
mk, Cale, * % 44 .. e e eee 1 them 
„ 
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them in minde of their duties; for firſt they have an honourable and 
long robe of ſcarlet reſembling counſell, in reſpect whereof they are 
accounted in law, de magno conſilio regis. 2. They are girt with 
a ſword that they ſhould ever be ready “ to defend their king and 
country: and it is to bee obſerved that in ancient records the, 
barony (under one word) included all the nobility of England, 
becauſe regularly all noblemen were barons, though they had a 
higher dignity, and therefore of the charter of king E 1. in the 
expoſition of this chapter hereafter mentioned, the concluſion is, 
teſtibus archiepiſcopis, epiſcopis, baronibus, &c, So placed, in 
reſpect that barones included the whole nobility : and the great 
councell of the nohility, when there were beſides earles and barons, 
dukes and marqueſſes, were all comprehended under the name 
de la councell de baronage. 

(2) Sive aliorum tenentium in capite.] It is worthy of obſerva- 
tion, with what great judgement this ttatute concerning reliefe 1s 


5 H. 4+ ubi 


Jups 


penned; for by the act of parliament called, The Afiiſe of Clarendon, 


anno 10 H. 2. Anno Domini 1164, it is thus enacted; archiepiſcopi, 
epiſcopt, et univerſe ferſone regni, qui de rege tenent in capite ha- 
beant pofſeſſiones ſuas de rege, ficut baroniam, et inde reſpondeant 


Juſticiariis et miniſtris regis, et ficut cæteri barones debent intercſe 
curiæ regis cum baromhus, &c. Therefore this chapter beginneth, 


Si quis comitum, vel baronum; So as (as to relicfe of an earle or 


baron) it is not materiall that he hath Gareniam, unleſſe he be 


noble, that is, earle or baron, and others being not noble, but 
holding in capite, ſhall pay reliefe according to the knights fees 
which he hath. See hereafter Cap. 31. who {hall be faid to hold in 
capite. | | | | 
(3) Per fervitium militare.] For this Tee the firſt part of the 
Inſtitutes, Sect. 103, 112, 1 54, 157, 126, 127. whereunto you may 
adde this record follow ing. | | 
Per offiſam Tohaunes de Moyſe, gui eft infra ætatẽ, implacitat Thom” 
de Weylaund & Marg ux ejus pro uno Meſſuag. ii. molendinis, 1111. 
acris prati, & xlii. 3. red. in Eaftſmithfield ext” Algate. Ipſi wor” ad 
war? Rad” de Berners, qui var* & dic” quod nihil clamat nift cuftod. 
eo quod Johannes pater dicti Iohannis tenuit de eo prædicta ten per ho- 
mag 03 ſervic' vi. d. & inveniendi quendam hominem pro eo in turri 
London. cum arcubus & ſagittis per quadraginta dies tempore guerre. 
lohannes dic qued tenet ten pred. per homagium & ſervitium quorundam 
calcariori wel wi. d. pro omni ſer vic. Et fic omittendo multa ex utrag 
farte manifefte patebit per verd Tur? & per Iud Cur quid in bac af}. 
terminatum fuit, Tur” dic? quod prædicta ten tenent de prædicto Ra- 
dulpho 2 homagium & jervic* unius paris calcariorũ deauratorũ wel ſex 
den' a inden quend* homint pro ipſo Radulpho in turri Lond, cum 
arcub* & ſagit per xl. dies tempore guerre in boreal” Angulo turris 
prædictæ pro omni ſervic'. W Et quia compertũ eft, &c. quod Radul- 
2hus cognoſcit in reſpone* quod pradia® herestenere debet eadem ten) per 
Predia” humag* & fer vic predict calcar vel ſeæ denar Q per ſer- 
Jantiã inveniendi unũ homin? pro eo in pred” turri per xl. dies, & ma- 


niſeſtè liquet quad huõdi minores ſerjantiæ que debent fieri pro Dominis 


ſuis de quibus tenent tenementa ſua per alios qua ſeipſes nulla inde da- 
bunt cuſtodiã eiſde Dominis, nec dare debent licet iidem Domini infra 


Hil. 8. E. 1. in 
Banc. Rot. 86. 
Midd. Which 
Recor is cited 
in the fir} part 
of the Inſtit. 
Sect. 157. in 
marg. 


Veredictum. 


a Tr. 17. E. Fo 
in Banc. Rot. 
29. Salop. 
Waal, de Hop- 
tons Caſe. Acc. 


2 


d The Judge - 
ment. 


etatem heredu per negligentiam propiuguorum parentu hujuſmod't cuſto- 


dias occupaderint. & ifte Radulphus non poteſt dedicere quod unqui ali. 
qua habuit feifſinam de predict cuſtod' mfi per occupationem uam &  - ' 
6:26 1 a B : , "4 x 


negli- 
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negligentiam parentum prædicti heredis anteceſſoris ſui dum infra æta· 
tem fuit, & non alio jure. Conſiderat eft quod prædiet Johannes rec 
= feiſe. Sc. & damn Cx. I. iv. 4. wii. d. Ic. Valor terr' per annum 
r | * . 
See the firſt part of the Inſtitutes, ſect. 155. & 157. and note 
iy See 11 H. 4, the diverſitie between ſuch a tenure of the king, for in that caſe 
Wl 72. & 24. E. 3. it ſhould be a tenure by grand-ſerjanty, and that grand-fſerjanty, 
11 for the greateſt part, is to be done within the realme, and knights 
9 7 ] fervice out of the realme, as Littleton there ſaith. +, | 
3 * 7 (4) Plene ætatis.] See the firſt part of the Inſtitutes, ſect. 
10 : 
| 7) Antiquum relevium ſcilicet, c.] Concerning the word re- 
tum, wide 1. part Inſtitut. ſect. 103. It appeareth that the 
reliefe here ſet down, is the ancient relief, and was certain at the 
common law ; but there had been of long time an heavy incroach- 
ment of an incertain reliefe at will and pleaſure, which under a 
fair term was called rationabile relevium, and this act had juſt 
cauſe to ſay, fer antiquum relevium, for in the raign of H. 2. 
grandfather to H. 3. the king exacted an incertain reliefe, for fo 
Glanv. I. 9. Glanvill faith, who wrote in his time, De baroniis verò nibil certum 
©. 4. Ockham ffatutum eft, quia juxia voluntatem et miſericordiam Domini Regis 
«bo , WV wp c folent baroniz capitales de releviis ſuis Domino Regi ſatisfacere. And 
ae ds SGlanvill under the name of baronies doth include earledomes alſo, 
Norm. cap. 34. fo the reliefe of all the nobility was taken as incertain at that time, 
and the Com- and therefore how neceſlary it was that the ancient reliefe ſhould be- 
ment therevpon. reſtored is evident. * 2 ö 
ih | (6) Scilicet hæres wel haredes.) Of this word (heire) ſee the 
firſt part of the Inſtitutes, ſect. 1. whereunto you may adde that 
” which was there omitted, concerning the antiquity of deſcents, 
which the Germanes had agreeable with the ancient laws of the 
| Britons, continued in England to this day, out of that faithfull and 
Tacitus de no- learned hiſtorian, who of the ancient Germanes ſaith; Hæredes ſuc- 
. | cefſore/q; ſui cuique liberi, et nullũ teſtamentum: fi liberi non ſunt, 
0 Peroximus gradus in poſſeſſine, fratres, patrui, awvuncult, &c, Wherein 
Wo Rs we obſerve three mings. 1. That ſor default of children and 
* brethren, the uncle, &c. and not the father, or any in the right line 
1 | aſcendent ' ſhould inherit, but the collaterall onely. 2. TY 
5 the common law no teſtament or laſt will could be made of land. 
5 That of ancient time ſucceſſores were fynonyma with heredes, 
ut in this ancient ſtatute it is pertinently ſaid, heres, and not 
| ſucceſſor, for every biſhop of England hath a barony, and ſo had 
| many abbots and priors (in reſpe& whereof they were lords of 
| parhament) and yet they paid no reliefe, becauſe their ſucceſſors 
i" | came to it by ſucceſſion and not as heire by inheritance; and this 
; act ſaith, Habeat hereditatem ſuam, and they are ſeiſed in jure 
epiſcopatus monaſterii, Ic. de comitatu integro et de baronia integra. 
The barons in Domeſday are accounted amongſt the tenants in 
chiefe. Vide Glanv, lib. 9. cap. 6. Magna Charta cap. 31. 
Bra. lib. 2 fol. 1t'1s to be underſtood that of ancient time (as it evidently ap- 
76: a. 84. 16 reth by this chapter, and by our books) every earledome and 
. 3. eſch unge barony were holden of the king in capite, which proveth that both 
Sk . the dignities of the earle and the baron, and the earldome and 
tit. 2 Wi. 126. barony were derived from the crown. ® And is to be known that 
12 1 7 Do 8 = fourth ary of the yearly value of an eariedome, a barony, and 
18. Alf PLult, the living of a knight, was the ancient reli this rer 
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eaketh of. And for that of ancient time, d a knights living was noatenure 16. 
— at 201, per ann. (which in thoſe days was ſufficient to + 3. forfeit 
maintain the dignity of a knight) his ancient © relief was 5 l. which 75 * * 
is the fourth part of his living by one year. . ges the firſt 

The yearly value of a barony was to conſiſt of 13 knights fees, of the fs. 
and a quarter, which by juſt account amounted to 400- marks b — ſect 95. 
the year, therefore his relief was as is here ſet down 100 vp mn Brit, 
marks. | * 3 
See an ancient manuſcript intituled, De modo tenendi parliamen FL ms cap · 
tum, Ic. tempore Regis Edwardi filit Regis Etheldredi, qui quidem A Jac. 16. 
modus fuit per diſcretiores regni corã Willielmo Duce Normanncrũ et 11. Meccalf's 
Conqueſtore et Rege Angliæ ipſa congue hoc tempore præcipiente Cale, fol. 33, 
recitat et per ipſum approbat, Fc. Of the authority and antiquity 34 
whereof you may reade in the fourth part of the Inſtitutes, cap. of 
the Court of Parliament, Et hic infra. 

Now every earledome conſiſted of the value of an entire _— 
and an halfe, which amounted to 20. knights fees amounting to 400 
per annum, and therefore his ancient reliefe here called Antiguum 
releviur, being the fourth part of the yearly value of his earledome 
was 100 l. In that excellent charter which king H. I. made on the [$8] 
day of his coronation, - Communi concilio et aſfſenſu baronum regni 
Angliæ, among other things it is thus contained, Omnes malas con- 
fuetuaines, quibus regnum Anglia opprimebatur, inde aufero, quas 
malas conſuetudines exinde ſuppono. Si quis baromem meorum, comitum, 
five aliorum, qui de me tenet, mortuus fuerit, heres ſuus non redimet 
terram ſuam, ficut faciebat tempore fratris mei, ſed legitima et juſta 
relevatione relevabit eam, ficut homanes baronum meorum legitima et 
Juſta relevatione relevabunt terras ſuat a dominis ſuis, Sc. Legem i. Edu. filii 
* regis Ede. wobis reddo cum illis emendationibus, guides pater meus Etheldradie 
emendavit confilio baronum ſuorum. . 
By this charter it appeareth, 1. that there was a lawfull and juſt 
reliefe, to bee paid by the earle, and baron, which implyeth a pro- 
portionable reliefe according to the value of the living, by reaſon 
of this word (Jaffa) which cannot be intended of an uncertaine 
reliefe, but of the juſt reliefe, upon the computation of ſo mor 
knights fees contained in the Modus, whereunto this charter ha 
relation. 2. It appeareth that there was an unjuſt rehefe, in the 
time of William Rufus his brother, which upon ſearch we haue 
found in an ancient manuſcript in the librarie of arch-biſhop Parker, 
which we have ſeene, and will tranſcribe, in that language that 


we finde it. | h 
De releefe al cunte gue al Roy gf 8. chivals enfrenees, & enſebeer, 
Hawwmes 


& 4. Hauberts &. 4. eſeurs, & 4. launces, & 4. err 
ies aultres, & 4. chaceurs & s & freins et a cheveſtre. 
De reliefe * . 4 . & 
berts & 2. hawmes & 2. eſeur, & 2. e/pees & 2. launcer, & les autres 
2. chivals un chaceur & un palfrey a frei & a cheveſtres, 
De relieft a vavaſſur a ſon lige ſenior doit eftre quite per le chival 
Jon pier, tiel come il awvoit jour de ſon mort, & per fon hawme, & per 
fon eſeu & per ſon haubert, & per ſon lance, E fil Fuit diſaparoilg, que 
i nouft chival ne arme juſte quite per C. fol. 
Le relief al willain L 4 avoir gue il averad 2. chivals, 2. 
boef5, 2. vaches durrad a ſon ſeignior, & puis ſont touts les villains in 
frankpledge. erf. an | l | 
In K. Canutus time, Relewatio comitir fuit 8, equi, 4 ſellati, Yater leges Ca. 
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7 a 4. inſellati, & galee 4. & lorice, 4. CHIN 8. lanteis, & totidem ſeutis, et 


Fa * cc. mars - * 


* I. Baronis, 


Com. M. ch. 14. 
E. 3. rot. S. ex 
pte rem Theſ. 
Com. Hil. 25. 
E. 3. rot 4. ex 
pte rem. I heſ. 
Com. Hil. 7. 
H. 4. rot. 2. rot. 
cart. 36 E. 3 
nu. 8. the Earle 
of Cambridge's 
caſe. 


like; for then the earle holdeth not per comitatum, or nomine 


gladii. 4. et CC. mance auri, 
- Peſiea_* thani revis, qui ei proximus fit, 4. equi, 2. ſellati, 2. non 
fellati. 2. gladii. 4. lancee, et totidem ſcuta, et galea cum lorica ſua, a 
50. mancæ auri. | 
Et mediocris thani equus cum apparatu ſuo et arma ſua et halſtang iy 
Wi/t-jexa, HC. | $A | 
Laſtly, this chapter of Magna Charta is but a reſtitution and 
declaration of the ancient common law, and that antiguum releviun 
of the earle, and baron was certaine, ſo now joyning doth together, 
this certaine reliefe here ſet downe is legitimum, juſtum Q antiquun 
releviam, mentioned in the Modus, Ic. 
It is ſaid that there be ancient precedents in the exchequer, 


that he that held by a dukedome, which being valued at two earles 


livings, ſhould pay according to the proportionall and juſt fourth 
part cf his living by yeare, 200. li. And a marques that held by 
a marqueſdome, who ſhould have two baronies, ſhould pay for his 
.reliefe 200. marks. What the value of the living of a viſcount 
ſhould be, I have not heard, but certaine it 1s he ſhould pay the 
fourth part of the yeerely value of his viſcounteſdome. 

But all this is to be intended, where the king granteth a Duke. 
dome, marqueſdome, earledome, viſcounteſdome, or barony to hold, 
as here it is ſpoken, de nobis in capite per ſeruvitium militare, vin. 


De comitatu integro & de baronia integra, & qui minus babuerit, 


minus det ſecundum antiguam conſuetudinẽ feodori, | 

But in ſome caſes the heire of an earle, or a baron may pay the 
reltefe expreſſed in this ſtatute, albeit he hath not ſo many knights 
fees, as is aboveſaid : for if upon the creation of the earle the king 
did grant any mannors, had, or annuity per comitatum, & nomine 
comitis, or ſub nomine & honore comitis, or the like, he ſhould pay, 
C. Ii. for reliefe, and ſo of the baron, mutatis mutandis, for a ſpeciall 


reſervation may derogate from the common law. 


But otherwiſe it is, if the mannors, lands, or annuity be granted 


- unto the earle, wt idem comes ſtatum & honorem comitis melius manu- 


teuere & ſupportare poſſit, or ad ſuſt inendum nomen et onus, or the 


Commits. © ; 


But now the ancient manner of creation 1s altered, for now, when 


the king creates a duke, a marques, an earle, a viſcount, or 
baron, he ſeldome creates a dukedome, marquiſdome, earledome, 


&c. ad ſuſtinendum nomen et onus, viz. to grant him mannors, lands, 


. tenements, &c. to hold of him in chiefe, for commonly upon crea- 


6.H 8. Dier. 2. 


17. E. 2 prer. 
regis cap. 3. 


Glanvil lib. 9. 
cap. 4 ib. 9. 
fol. 124 An- 
tony Lowe's 


tions the king grants to them created an annuity; and therefore 


at this day noblemen doe pay ſuch reliefes, as other men uſe to doe, 


in reſpect of their tenures, for as the heire of a knight ſhall not pay 


relieie, unleſſe he have a knights fee, & c. ſo the heixe of an earle, 


or baron, ſhall not pay reliefe by this great charter, unlefle he hath 
an earledome, or baronie, as is aforeſaid, = * 


(7) Ad centum ſolidos ad plus.] And this was the ancient reliefe 


' for a knights fee, and ſo it was holden in the reigne of H. 2. for 


Glanvil faith, dicitur autem rationabile relevium alicujus juxta con- 


cl Scat . E. Juctudinemregni de feodo unius militis per centum ſelidos, Io as the fee of 


2. de militibus. 
1. pait of the 
Inſtitut ſect. 
103. 112. 113, 


per annum, and ſo ought, as appeareth, the relief of the nobility to 
have beene in certainty, though they were not permitted to have it 


a knight at that time was certaine, viz. the fourth part of his living 


ſo, 
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ſo, which ſavored of the power of a conqueror to keepe the no- 154. 157. vide 
bility under, or to make himſelfe the more amiable to them. : pag Ja- 
(8) Secundum antiquam conſuetudinem feodorum.) This is ob- 5 6 a Flats. 
ſervable, that theſe certaine and proportionable rates are according 1, 3. c. 17. 
to the ancient cuſtome of reliefes. EP 
* A knight nolds land by grand ſerjantie, he is not within this * 11. H. 4. 72. 
ſtatute, and therefore ſhall not pay the reliefe of a knight declared = 3 the 
by this act, but the heire being of full age at the deceaſe of his 1 * 7 
anceſtor, inall pay the value of his lands for one yeere which is his ſect. 156. 
primer ſcaſiun. a 
But here it is demanded, ſeeing Littleton ſaith, that tenure by 
cornage, if it be of any other lord then the king, is knights ſervice, 
what releefe the heir of ſuch a tenant ſhall pay, or whether he 
ſhall pay any reliefe at all. Littleton in the ſame place ſaith, that mich. 18. E. 1. 
tenure by cornage draweth unto it ward, and mariage, and ſpeak- in Banco rot. 
eth nothing of reliefe, andy this act reliefe is to be payed according * 
to the quantity of the knights fee, viz, De feodo militis integro per t. 1 58. Cum 
centum ſolidos & qui minus habuerit, minus : but a tenure by cornage berland. Io. 
hath no ſuch quantities, xec e majus & minus, and therefore Swinborne caſe 
tenure by cornage, though it be knights ſervice, is not within this acc. cornagium, 
ſtatute; hereof you may read a record to this effect. - 
Inter lohannem Craiſtoke querentem verſus Idoneam de Leybourne que 
diftrinxit ipſum per averia pro relewio dando, pro terris in Dunſton 
Brampton yanene which Eſeclyve, et Boulton, qu valent C. li. per 
ann. que tenet de ea per homagium et cornagium. Et ipſe dicit quad 
talis eft conſuetudo patriæ de Weſtm. quod hæredes poſt mortem anteceſſo- 
rum ſuorum debent relevare terras ſuas dominis de guibus, &C. ſeilicet 
ſolvendo pro relevio quantum terre valent per annum, que de ipſis 
dominis tenentur, niſi de minori ipſis dominis paſſunt ſatisfacere, unde 
25 ad vocat captionem pro relevio ſecundum prædictam conſuetudinem, 
7 | 


[:hannes negat talem eſſe conſuetudinem, ſed concedit, quod tenet tene- 
menta prædicta per cornag xxV. 5. vi. d. et dicit quod anteceſſores ſui [1] 
prius duplicarunt autecęſſor. ipfius Idoneæ folvendso Li. s. Ipſa dicit quod 
cum Iobaunes cogn, quod ipſe tenet prædicta ten de ipſa per cornagiu, ad 
guod hujuſmodi relevium mere eft acceſſor,” ratione conſuet predifte. 
Et dic“ quod idem Tohannes exigit tale relevium verſus tenentes juos in 
eadem patria à tempore quo non, Fc, Et de conſuet” uterg', pon” /e 
Super patriam. Ideo ven Tur* in Cra. S. Tohannis Baptiſte, c. In- 
Juper Idonea dic” quod duplex eft tenura in Com Weſtmerl. ſcilicet, una 
per Alba firma, et alia per Cornagium. Et quod tenentes per Albam Alba firma Car- 
Jirmam poſt mortem anteceſſorum ſuorum debent duplicare firmam ſuam nagium. 
tantum, Et tenentes per Cornagium poſt mortem antecefſ. ſuorum te- 
nentur reddere valorem terrarum ſuarum unius anni. Et Iohannes 2 
contra dic“ quod conſuetudo patriæ eft quod heredes non ſaluant niſi 
duplicanda Cornagium, c. | ; 
Bracton li. 2. fo. 84. cap. 36. nu. 2. Et imprimis de feodo mulitari Brat. 1, 2. fo. 
guale fit rationabile relevium antiquum de feodo militari diſtinguitur in 84. vide Glanv. 
carta libertatum, cap. 2. f5c. And in the ſame chapter, nu. 7. faith |. 7. cp. 9. Flet · 
thus, De ſerjantits vero pibil certum exprimitur, quid vel quantum dare *. * * 
deleaut heredes ided juxta voluntatem Dominorum Dominis ſatisfactant , 78 * * 
pro relevio, dun tamen ipf Domini rationem & menſuram non 
excedant. - 2 | 
Certain it is, that he that holdeth by caſtle-guard ſhall paynoeſcu- Lit.ſeQt. 111. 
age, for eſeuage mult be rated according to the quantity oft the knights 8 


fees, | 


10 


Lit. ſet. 97. 
Lit. ſect. 111. 


S J autem hares (1) alicujus talium 
fuerit infra ætatem, dominus ejus 
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fees, as for a whole knights fee or half a knights fee, &c. and of 
that nature is not caſtle-guard. Littleton treating of caſtle-guard, 
fatth, that in all caſes where a man holdeth by knights ſervice, 
ſuch ſervice draweth to it ward and marriage, and ſpeaks not there 
of relief. 


CAP. II. 


UT if the heir of any ſuch be with- 
in age, his Jord {hall not have the 


non habeat cuſlodiam ejus, nec terre ward of him, nor of his land, before 


fue, antegquam homagium ceperit (2); that he hath taken of him homage, 


et poftquam talts heres fuerit in cuſto- And after that fuch an heir hath 
dia, cum ad ætatem pervenerit (ſcilicet been in ward (when he is come to 
xi. annorum) habeat hereditatem full age) that is to ſay, to the age of 


ſuam ſine relevia, & ſine fine, ita ta- one and twenty years, he {hall have 


men quod fi ipſe (dum infra ætatem his inheritance without relief, and 


Juerit fiat mules (3), nibilaminus ter- without fine; fo that if ſuch an heir, 


ra remancat in cuſtodia dominorum being within age, be made knight, 


forum (4), uſque ad terminum præ- yet nevertheleſs his land thall remain 
dictum. 


in the keeping of his lord unto the 
term aforeſaid. 


(Hob. 46. Fitz. Gard. 136, 142, 156. 15 Ed. 4. f. 10. Plowd. f. 267. 6 Rep. 73. 8 Rep. 
173. 12 Rep. 81. F. N. B. fo. 269. Altered by 12 Car. 2. c. 24. Which takes away wardſhip 
Ec. by reaſon of tenwe.) 


35 H. 6. 52. 


See the Cuſtu- 
mier de Norm. 
cap. 29. and the 
Comment upon 
the ſame. & cap. 
32. & le Latine 
Com. fol. 48. b. 


1 
16 E. 3 Relief 
6. & 10. 


2 Brac. I. 2. fo. 
41, 71, 81, 89, 

252. Brit. fol. 

171. Fleta, Ii. 1. 
ca. g. Mirror, 
ca. 9. I 2. 
Glanv. lib. 9. 


(1) Heres.) This ſtatute is onely to be intended of an heire 
male, whereot heres is derived: and who ſhall be res, &c. See 
the firſt part of the Inftitutes, lib. 1. ſect. 1, 2, 3- Cu/lumier de 
Norm. 99. and the expoſitions upon the ſame. | 

(2) Arteguam homegium ceperit.] For homage ſee the firſt part of 
the Inſtitutes, ſect. 85. and it is to be obſerved that in England and 
France it is called Homage, Homag ium, and in Italy Yaſſalagium. 

Some have thought that theſe words are to be underſtood that 
the heire within age ſhall not be in ward untill the lord hath taken 
the homage of ſome of the aunceſters of the ward, ſo as the aun- 
ceſter of the heire may die in the homage of the lord: for in a 
writ of ward brought by the lord, it is a good plea to ſay that the 
aunceſter died not in his homage, and the ftatute ſaith not Antequan 
homagium ſuum ceperit, but bomagium generally; ard, ſay they, if 
the lord ſhould receive homage of the heire, he ſhould not be in 
ward at all, 

But this is not the right intendment of theſe words, but the 
ſtatute meant that the homage ſhould be taken of the heire him- 
ſelfe, and that for the benefit of the heire, and ſo doth it appear by 
our old books that wrote ſoone after this | SAM and contemporanta 
expoſitio eſt furtiſſima in lege, and ſo do the words themſelves of this 
law import, and the reaſon thereof is notable, which was, that before 
the lord ſhould have benefit of wardſhip, he ſhould be bound to two 
things; d 1. To warrant the land to the heir, and to that end the 
heir might have a writ, De homagio capiendo; 2. To a 

au ro 


— ooo JAN. woot Cu ic. a> "OO "mono — F 


: e e 


from ſervice and other daties to be done and paid to all other 
lords, both which the lord was bound to do (as the law was then 
holden) if the lord accepted homage de drbit of his tenant, (in 
fach fort as the lord is, if he receiveth homage aunceſtrel at this 
day) but otherwife it is of homage in fait; * Homagium oft Juris 
winculum, quo quis aftringitur ad warrantizandum, defendendum, & 
acquietandum texentem ſuum in feiſina werſus omnes per certum Ervi- 
tium in donatione zominatum & expreſſum; Q etiam vice wver/a, quo 
tenens eftringitur ad fidem Domino ſus ſervand. © fervitium debitum 
faciend, © We have an ancient manuſcript of a caſe adjudged in 
a writ of cuſtomes and ſervices betweene Alexander of Poulton, 
and Robert de Norton, that homage 1s of an higher nature to divers 
purpoſes then eſcuage. 1. * For that homage bindeth to war- 
ranty, which eſcuage doth not. 2. Homage is fo ſolemne as that 
it cannot be done again as long as the tenant that made it liveth, 
but eſcuage may be given every other year. E And Littleton 
faith that homage is the moſt honourable ſervice, and humble 
ſervice of reverence, and yet it is true that eſcuage taking it for 
ſervice, draweth to it homage. | 
h But at the common law, if a man holding land by knights 
ſervice, had made a gift in frank-marriage, and the donee had died 
his heir within age, the heir ſhould be in ward before any homage 
received, Quia dominus non poteff capere homagium uſque ad tertium 
Leredem, and this ſtatute is to be intended where homage was to 
be received by law, yet did the tenant in judgement of law die in 
the homage of the lord, or otherwiſe he could not be in ward, a 
caſe worthy of great conſideration. | 
i But after when it was reſolved for law, and fo held to this day, 
that homage of it ſelfe doth not binde the lord to any warrant 
or acquitall, unlefle it were homage aunceſtrell, which either is 
worne out, and very rare in England at this day; then according to 
the old rule, Ce//ante ratione Lois ceſſat ipſa lex; the heir cannot 
binde the lord to receive homage in this caſe, but if the tenure be 


by homage aunceſtrell there the lord ſhall not have the cuſtody of 


body or land before he receiveth homage of the heire, for that 
homage bindeth him to warranty and acquittall, and conſequently 
within the reaſon of this law. 

= Here is to be noted that one within age may doe homage, but 
he cannot do fealty becauſe that is to be done upon oath, Hoc ob- 
ſervato, quod fi minor homagium fecerit nullum tamen juramentum 
fidelitatis, anteguam ad ætatem pervencrit, præſtabit. 
2 this matter 1. part. Inflitut. lib. 2. cap. Homage and 

ealty, " | 
(3) Fiat miles.} Be made a knight; and his tenure of ſervice 
is Called Servitizm militare, knights ſervice, i and therefore if the 
king create the heire within age, a duke, a marqueſſe, an earle, a 
viſcount or a baron, vet he ſhall remain in ward for his body, but 
if the keire of a duke, or of any other of the nobility- be made a 
knight, he ſhall be out of ward for his body. If the heire in ward 
be created a knight of the garter, a knight of the bathe, a knight 
banneret, or a knight bachelor, he ſhall be out of ward for his 
body for that he is a knight, and ſomewhat more, and the ſtatute 
ſpeaketh generally, unleſſe a knight. and therefore within the words 


See more con- 


Cap. 1. & 6. 1 
E. 1. gard. * 
31 E. 1. gard. 
155 


Þ Trin. 4 E. 2. 
fo. 65. b. is A- 
bro mo. Wil- 
liam St, Quin- 
tin's caſe. Ho- 
mage aunceſtrel 
only bindeth to 
warranty, but 
homage ia fait 
bindeth to ac- 
quitall. 

See the irt 
part of the In- 
ſtitutes, ſect. 
143, fol. 201. 
Verb & ad re- 
ceive homage. 


© Tr. 9. E. a. 
Ubi ſupras 
4 Bract. fol. 78. 
Britt. & Fleta | 
«bi ſupre. 47 E. 

+ gar. 99 

emp. E. t. 
Sarr. 90. 
© MLS. ia temp. 
E. 1. 


Y f See the firſt 


part of the Inſti- 
rutes, ſet. 149. 


E Lit. ſect. $5. 
ſect. 99. 


i 35 H. 6. gard. 
72. 14 H. 5. Ix. 
Lit. ſect. 

Kk Brac, I. 2. fo. 
79. 


. See the firſt yart 


of the Inſtitutes. 
Lit. lib. 2. cap. 
Homage & Feal- 
te · | 

1 Lib. 6. fol. 73. 
Sir Drue Dru- 
ries caſe, 15 
E. 4. 10. Pl. 
Com. Ratcliffe'y 
caſe. See here- 
after werbs re- 
mancat. 


and meaning of this law, and'the ſoveraigne of chivalry hath ad- 


Judged him able ſo doe knights ſervice. 
And 


212 - Magna Charta. Cap, 4. 


And this word Fiat, be made, proveth that knighthood ought 
| to be by creation or making, and cannot be by deſcent, 
mn See Sir Drue m But albeit-the heir be made a * within age, yet is he not 


Druries caſe, freed of the value “ of his marriage, 
the king, or other lord, and the king being ſoveraigne of chivalry 
hath adjudged him of full age, that is, able to doe en ſervice, 
to this intent, to free his body from cuſtody, but nei 


ub ſupra. 


or that was veſted before in 


er to barre 


the king or other lord of the value of the marriage, no more then 

| if he had attained to his full age of 21 years. 
Lib. 8. fol. 171. (4) Remantat in cuftodia dominorum ſuorum.] This word (rema. 
Sir Henry Con- peat} implieth that this ſtatute is to be underſtood onely, where 


ſtable's caſe. 
15. E. 4. 10. Pl. 
Com. 267. 2 E. 


the heir after he be in ward is made knight within age, for when 
the heire apparent is made knight within age in the life of the 


6. tit gard, Br. aunceſter, and the aunceſter dieth, his heir within age, he ſnall be 
Sir 3 out of ward both for body and land, becauſe the ſoveraign of chi- 
Brown's caſe; valry hath adjudged him of full age, and able to do knights ſervice 


Sir Drue Dru- 
ries caſe. Ubi 


in the life of his aunceſter, ſo as in that caſe no title of wardſhip 


ſupra. Pl. Com. did ever accrew, and there can be no remanere or reſidue, but of 
RatclifF'scaſe that thing that had his eſſence or beeing. 


CAP. 


61 USTOS (1) terre hujuſmodi hæ- 
redis, qui infra etatem fuerit, non 
capiat de terra hæredis, niſi ratio- 
nabiles exitus (2), et rationabiles con- 
uetudines (3), et rationabilia ſervi- 
tia (4), et hoc fine deſtructione, et vaſto 
hominum et rerum (5). Et fi nos 
commiſerimus (6) cuſtodiam alicujus 
talis terræ vic', vel alicui ali, qui de 
exitibus terre illius nobis debeat re- 
Hondere, et ille de cuſtodia illa, de- 
ſtructionem, vel vaſtum fecerit : nos ab 
eo capiemus emend* (7), et terra com- 
mittatur duobus legaÞ et diſcretis ho- 
minibus de feodo allo, qui de exitibus 
terre illius nobis reſpondeant, vel illi 
cui nos illam aſſignauerimus. Et / 
diederimus, vel vendiderimus cuſtod 
altcujus (8) talis terre, et ille inde 
deftruftionem fecerit, vel vaſtum, amit- 
tat illam cuſtad* (9), et tradatur duo- 
bus diſcret” et legal hominibus de feo- 
do illo, qui ſimiliter nobis reſpandeant, 


ficut prædict“ eff. 


IV. 


TH E keeper of the land of ſuch 

an heir, being within age, ſhall 
not take of the lands of the heir, but 
reaſonable iſſues, reaſonable cuſtoms, 
and reaſonable ſervices, and that with- 
out deſtruction and waſte of his men 
and his goods. And if we commit 
the cuſtody of any ſuch land to the 
ſheriff, or to any other, which is an- 
ſwerable unto us for the iſſues of the 
ſame land, and he make deſtruction or 
waſte of thoſe things that he hath in 
cuſtody, we will take of him amends 
and recompence therefore, and the 
land ſhall be committed to two law- 
ful and diſcreet men of that fee, which 
ſhall anſwer unto us for the iſſues of 
the ſame land, or unto him whom we 
will aſſign. And if we give or ſell 
to any man the cuſtody of any ſuch 
land, and he therein do make deſtruc- 
tion or waſte, he ſhall loſe the ſame 


cuſtody; and it ſhall be aſſigned to 


two lawful and diſcreet men of that 
fee, which alſo in like manner ſhall 
be anſwerable to us, as afore is ſaid. 


(Raft. pl. 693. Fitz. Waſt. 15, 24, 138, 146. 1. Inſt. 54. a. 12 H. 4 f. 53. 6 Ed. 1. c. 5. 28 
Ed. 1. ſtat, 3. c. 18. 14 Ed. 3. ſtat. 1. c. 13. 36 Ed. 3. c. 13. See 12 Car, 2. c. 24 which 
renders obſblete the three laſt mentioned acts reſtraining eſe etors from waſte.) | 


* 


(x) Cafes 


Cap. 4 Magna Charta. 


(1) Cafes. ] A keeper, ſome derive the word à cura & fo, quit 
cuſtos eſt is cui cura rei ſtat cuſtadiend. and thereupon ſometime he is 
called curator, in French he is called a gardien, fo as his name cſtos 
doth put him in minde of his office and duty, that is not onely to 
keep and preſerve the lands and tenements of the ward committed 
to his cuſtody in ſafety, but alſo to educate and bring up his ward 
vertuouſly, and to advance him in marriage without diſparagement. 
Vide 1. part Inſtitut. Sect. 103. of the cauſe and end of wardſhip; 
and ſee the 4. part of the Iaſtitut. cap. Court of Wards and 
Liveries. | 4 5 nbi 

(2) Rationabiles exitus. ] Exitus is derived ab exeundo, and ſig- 
nifieth the rents and profits iſſuing out or comming of the lands or 
tenements of the ward, which muſt be taken by the gardien-in 
reaſonable manner, and therefore to exitus, rationabiles is added, 
for that nothing that is unreaſonable is allowed by law.- 

(3) Rationadiles conſuetudines.] That is, things due by cuſtome 
or preſcription, and appendant or appurtenant to the lands or tene- 
ments in ward; as advowſons, commons, waife, ſtraie, wreck, and 
the like; alſo the reaſonable cuſtomes, fines, &c. of tenants in vil- 
lenage, or by copy of court-roll where fines be incertain:, for though 
the cuſtomes, duties, fines, or the like be incertaine, yet if that 
which is exacted or demanded be unreaſonable, it is againſt the com- 
mon law. For this word (conſuetud.) and the divers ſigniſications 
thereof, ſee hereafter cap. 30. Tu | | 

(4) Et rationabilia ſervitia.] This alſo, as appeares by-Glanvill 
that wrote in the reigne of H. 2. was the common law of England, 
that incertain ſervices and aides ought to be reaſonable; for, ſaith 
he, the lord may rationabilia auxilia de hominibus ſuis inde exigere, 
ita tamen moderate ſecundum quantitatem feodorum ſuorum et ſecun- 
dum facultates, ne minus gravari inde videantar, vel ſuum contenemen- 
tum amittere; and that which he ſpeaketh there of aids, is to be 
applied to all incertain ſervices, cuſtomes, fines, or duties. 


in the firſt part of the Inſtitutes, ſect. 69. 200 

(5) Et hoc fine deſtrudtione et vaſio hominum et rerum.] For theſe 
words, deſtruction and waſte, ſee the firſt part of the Inſlitutes, ſe. 
67. and the ſtatute of Gloc. cap. 5. | 
(6) Et fi nos commiſerimus, ve. For this word commiſerimus, vide 
the firſt part of the Inſtitutes, ſect. 58. & 531. Here the commit- 
tee of the king is taken for him to whom the king committeth the 
cuſtody of the land to one or more; by this word commiſimus, re- 
ſerving a rent, Quamdiu quis alius plus dare voluerit, and there the 
king remain gardien. a 

(7) Nos ab eo capiemus emenda.] And this may be upon an office 
found, or by writ directed to the ſheriffe to this effect, Quia datum 
eſt nobis intelligi, Cc. | —_ 2, 

(8) E, dederimus wel vendiderimus alicui cuſtediamy &c.] In this 
caſe the king graunteth, or ſelleth the very cuſtody it ſelfe, ſo as the 
grauntee or vendee becommeth guardian in fact: and that this diſ- 
tinction betweene the committee and grauntee was by the common 
law, hear what Glanvill ſaith, Si werd — Rex aliquam cuſtediam 
alicui commiſerit, tunc diſtinguitur utrum ei cuſtodiam pleno jure commiſerit 
ua quod nullum inde reddere computum oportet ad Scaccarium, aut aliter- 


_ F nid af 


ww 


Bract. Ib. 7. fol, 
87. W 2. ca. 
39- Flet. li. 6. 
ca. 61. 5 E 3. 6. 


24 E. 3. 28, 29. 


Brac. Ii. 2. fo. 
87. 0 


g's 13]. 


Clanv. k. 9. c. N. 
W. 1. cap. 31. 
25 E. 3. cap. 11. 


Contenementũ. 


But it may be demanded, how and by whom ſhall the ſaid rea- 
ſonableneſſe in the caſes aforeſaid be tried? this you may reade 


Marleb. cap. 17. 
Mirror. cap 5 


" 


Reg. fo. 72, 73 · 
Brac. Ii. 2. fo. 
47: libs 4. fol. 
317. 20 H. 3. 
Waſte 138, 40 
Aſſiſ. Pl. aa. 
lib. intrat. Raſt. 
616. 


Glanv. li. 7. 
© 10. 


13 


Magna Charta. Cap. 4. 


A vero plane ti N commiſerit, tunc poterit, c. e Ka 
1 


recte diſponere, King H. 7. graunted a ward to the dutches of Buck. 
ingham, quam diu in manibus ſuit fore contigerit; and afterwards the 
king mods a ſpeciall livery, as by law he might, to the heir within 
age, and it was adjudged, as juſtice Frowick reported, that the 
duches was without remedy; but otherwiſe it had been if the 


. 


_ graunt were durante minore ætate heredis, or durante minore ætatt 


— in the Ex- 
tion n 
the — 
Gloc. c. 5. 


[ 14 ] 
Dracton Hb. 4. 
fol. 285. 316, 

toc 

OCs CAP. 5. 

Dier 28 Fs. 
fol. 25. Britt. 
fo. 33, 34. 
W. 1. cap. 21. 
Gloc. cap. 5 
Artic. ſup. cart, 
cap · 18. 14 E. 

cap. 13. 36. 

„3. cap. 13. 


Fleta. lib. 1. cap» 
10. C Solent. 
* Nota, the 
cauſe of altera- 
tion by act of 
arliament. 
irror cap - To. 
C. 9. 8 En auter 
maner acc. Brit- 
ton. cap. 66. fol. 
167. b. acc. 


er guamdiu in manibus noſtris, Ic. 
ut here it may be materially demaunded, what if the committee 
or grauntee doth waſte, and the king during the minority taketh 


no amends, what remedy hath the heire after his full age? The 


anſwer is, that he ſhall have an action of waſte, and that by order of 
the common law: and then it is further doubted and demanded, 
what ſhall the heire then recover, for the wardſhip cannot be loſt, 
ſeeing the heire is of full age, neither by this ſtatute nor by the 1a. 
tute of Gloc. To this the anſwer is very obſervable, that ſeeing that 
the wardſhip cannot be loſt, and the waſte, being to the heirs diſhe. 
riſon, ought not to remain unpuniſhed, that the heire ſhall recover 
treble damage, for that penalty is annexed to the action of waſte; 
and therefore if an action of waſte were given againſt tenant in rail 
apres poſſibilitie, generally the plaintife ſhall recover treble damages, 
becauſe they are annexed to this ſuit. But if the king doe take 
amends, then the heire at full age ſhall have no action ot waſte. 
(9) Amittat cuſtodiam.] This is underſtood of the land, and not 
of the body, for the words be tradatur duobur, c. gui de exitibus 
terre nobis inde reſpondeant. 1 
Nota, ſince this ſtatute of Magna Charta divers other ſtatutes 
— waſts and deſtructions in the lands of wards have been 


e. 

At the making of this ſtatute, the king had not any prerogative 
in the cuſtodie of the lands of idiots during the life of the idiot, for 
if he had had, this act would have provided againſt waſt, &c. com- 
mitted by the committee, or aſſignee of the king to be done in their 
poſſeſſions, as well as in the poſſeſſions of wards, but at this time 
the gardianſhip of idiots, &c. was to the lords and others accordihg 
to the courſe of the common law. And idiors from their nativity 
were accounted alwayes within age, and therefore the cuſtodie of 
them was perpetuall ſo long as they lived, for that their impotencie 
was perpetuall. And the lord of whom the land was holden, had 
not a tenant that was able to doe him ſervice. And therefore 
within the reaſon of a cuſtodie of a minor or of an heire within 
age incaſe of wardſhip. And this appeareth by Fleta, Solent twtore: 
idiotarum et ſtultorum cum corporibus eorum perpetuo, quod licitum fut 
et proviſum, eo quod ſe ipſos regere non noverint, * nam ſemper judica- 
bantur infra ætatem : wel quia verumg; plures per hujuſmodi cuſtodian 
exheeredationes compatiebantur, proviſim ſuit, et comuniter  conceſſum 
guod Rex corpora et hereditata hujuſmodi idiotarum et flultorum ſub 
perpeturs cuſtodiam obtinerct, dum tamen a nativitate fuerint idiots 
et ſtulti; ſecus autẽ fi tarde a quocunque Domino tenuerint, et ien 


maritaret et ex omni eæbæ redatione ſaluvaret hoc cum adjjecto quod ab- 
minis feodorum et aliis quorum interfuerit ut ſervitiis, redditibus et 


cuſtodiis uigue ad legitimam ætatem ſecundum conditionem feodorun, 

relevits et hujuſmodi nibil juris deperiret. 
But then it is demanded, when was this prerogative given to 
the king? Certaine it 1s, that the king it before ſtature 4 
| 17 E. 


1 


Cap. 5. Magna Charta. 14 


17 E. 2. de præregati va regis, for it appeareth in our bookes, Britten, cap. 66. 

that the king had this prerogative, anne 3 E. 2. And before fol- 167. b. 

that, it is manifeſt that the king had it before Britton wrote in Brac. 1. 5. 421. a. 

the raigne of E. 1. as you may read in his booke. Stanf. Prerog. 
And it is as cleare, that when Bracton wrote (who wrote about © 9: fol. 33, 36 

the end of the reigne of H. 3. that the king had not then this . 

prerogative. | 24 

And therefore it followeth, that this prerogative was given to the 

king E. 1. before that Britton wrote, by ſome act of parliament, 

which is not now extant. And it appeareth by the Mirror of 

Juſtices agreeing with Fleta, that this „ "m4 was granted by 

common aſſent, vide lib. 4. Beverley's caſe, fol. 126. 50 


CAP. V. 


COS TOS autem quamdiu cuſtodiam 
terre hujuſmodi habuerit, ſuſtentet 
dimos, parcos, vivaria, ſtagna, molen- 


TEE keeper, ſo long as he hath 
the cuſtody of the land of ſuch 
an heir, ſhall keep up the houſes, 


ding, c. ad terram illam pertinentia, 
de exitibus terræ ejuſdem, et reddat 
heæredi cum ad plenam ætatem perve- 
nerit, terram ſuam tot inſtauratam de 
carucis, et omnibus aliis rebis, ad mi- 
nus, ſicut illam recepit. Hæc omnia 
olſerventur de cuſtadiis arc hiepiſcopa- 
tuum (1), epiſcopatuum, abbatiarum, 
prioratuum, eccleſiarum, et dignita- 
tum vacantium, que ad nos pertinent, 
| except” quad cuſtod hujuſmodi vendi 


non debent. 


hereditatis. N 


(1) Hec omnia obſervanthr ar cuſtodiis archiepiſcoporum, &c.] 5, 
The cuſtodie of the temporaltics of every arth-biſhop and biſhop 
within the realme, and of ſuch abbeyes, and priories, 
the king's foundation, after the ſame became voide, belonged to 


parks, warrens, ponds, mills, and 
other things pertaining to the ſame 
land, with the iſſues of the ſaid land; 
and he ſhall deliver to the heir, when 
he cometh to his full age, all his land 
ſtored with ploughs, and all - other. 
things, at the leaſt as he received it. 
All theſe things ſhall be obſerved in 
the cuſtodies of archbiſhopricks, bi- 
ſhopricks, abbeys, priories, churches, 
and dignities vacant, which appertain 
to us; except this, that iuch cuſtody 
ſhall not be fold. 


(10 H. 7. f. 30. 3 Ed. 1. c. 21. 36 Ed. 3. c. 13.) 


That this was the common law appeareth by Glanvile, who faith, [15 J 
Reftituere autem tenentur cuſſodes bæreditates if/is hæredibus inſtauratas Glanvil, Ib. 7. 
et debitis acguietatas juxta exigentiam temporis cuſtodiæ et quantitatis cat. 9- 


Fleta, li. 1. c. 11. 
10 H. 7 6. & 


See the 1. part 
as were of of the Inſtitutes, 

ſect. 67. f 
See prer. regis, 


the king during the vacation thereof by his prerogative: for as 
the ſpiritualties belonged during that time to the deane and chapter 
de comuni jure, or to ſome other. eceleſiaſticall perſon by preſerip- 
non, or compoſition, ſo the temporalties came to the king as no 3. ca. 47 J 
founder, and this doth belong to the king, being patronus et pro- P. 33. 
lecker eccleſiz, in ſo high a prerogative incident to his crowne, adjudged 21 

a3 no ſubject can claime the temporalties of an arch-biſhop, or E. 1. 

bihop, when they fall by grant or preſcriptions | 

II, IvsT, C But 


cap. 1 tA 
W. I. cap. 21. 
Fleta, li. 1. c. 11. 


Magna Charta. Cap. 6. 


But as, in omni re naſcitur res que ipſam rem exterminat, unleſſe 
it bee timely prevented (as the worme in the wood, or the mothe 
in the cloth, and the like) ſo oftentimes no profeſſion receives a 
greater blow then by one of their owne coat: for Ranulph an 
eccleſiaſticall perſon, and king William Rufus his chaplain, a man 
fubato ingenio, and profunda nequitia, was a factor for the king in 

making merchandize of church livings, in as much, as when an 
archbiſhopricke, biſhopricke, or monaſtery became void, firſt he 
perſwaded the king to keepe. them voide a long time, and con- 
verted the profits thereof ſometime by letting, and ſometime by 
ſale of the ſame, whereby the temporalties were exceedingly 
waſted, and deſtroyed. Secondly, after a long time no man was 
preferred to them per traditionem annuli et baculi, by livery of ſea. 
fon, freely, as the old faſhion was, but by bargain and ſale from 
the king to him, that would give moſt, by meanes whereof the 
church was ſtuffed with unworthy, and inſufficient men, and many 
men of lively wits, and towardlineſſe in learning deſpairing of 
preferment turned their ſtudies to other profeſſions. This Ra- 
nulph, for ſerving the kings turnes, was advanced, firſt, to be the 
kings chancellour, and after to be biſhop of Dureſme, who after 
his advancement to ſo high dignities, made them ſervants to his 
facrilegious and fimoniacall . er King Henry the firſt ſeeing 
this miſchiefe, and foreſeeing the great inconvenience that would 
follow thereupon, was contented for his owne' time to binde his 
owne hands, to the end the church now naked and bare might 
receive ſome comfort, and have meanes to provide things neceſſary 
for their profeſſion, and calling. He thereupon at his coronation 
See this charter made a Charter to this effect, Quia regnum oppreſſum erat injuſtis ex- 
. at large in aionibus, ego in reſpectu dei et amore quem erga vos omnes habeo, ſanctã 
Mat. Par. Dei eccleffam imprimis liberam fac” ita qued nec vendam, nec ad fir. 
See libre rubeZ nam ponam, nec mortuo archiepiſcopo, five epiſcopo vel abbate, aliquid 
9 accipiam de dominio eccleſia vel hominibus ejus, doner ſucceſſor eam in- 
23222 et omnes malas conſuttudines, gui * regnum Angliæ opprime- 
atur, inde aufero. He committed the ſaid Ranulph then biſhop of 
Durham to priſon for his intolerable miſdeeds, and injuries to the 
church, where he lived without love, and died without pity, ſaving 

of thoſe, that thought it pity, he lived ſo long. 
Flet. «bi ſupra. Vendi non debent.] Fleta, ubi ſupra, ſaith, vendi non debent nec 
5 * 3: . 4 5+ legari; yet the king may commit the temporalties of them during 
N. B. 59. b. the vacation, as by the ſtatute of 14 Ed. 3. appeareth. 


CAP. V. 


FHEREDES autem maritentur FJETRS ſhall be married dels 


abſque diſparagatione. diſparagement. 


(1 Inſt. 80. 20 MH. 3. c. 6.) 


This is an ancient maxime of the common law: ſee more 
hereof in the firſt part of the Inſtitutes, ſect. 107, 108, 19. 


'C AP. 


1 >” 4.4 


gr atim et ſine difficultate aliqua, 
habeat maritagiũ ſuu et hæreditatẽ 
ſuam : nec aliguid det pro dote ſua, nec 
pro maritagio ſuo, vel pro hereditate 
ſua habenda, gua hereditate maritus 


- ſuus, et iþja tenuerunt ſimul, die obitug . 


i ius maritt ſui + et maneat in capitali 
meſſuagio mariti ſui, per quadraginta 
dies (1) foft obitu mariti ſui (2), infra 
quos dies aſſignetur ei dos (3) ſua, nift 
prius ei aſſignata fuerit, vel niſi domus 
illa fit caſtrũ (4) et fi de caſtro re- 
ceſſerit, ſtatim domus ei competens pro- 
videatur, in qua poſſit honeſte morari 
(5), quouſq; dos 15 ei aſſignetur, ſe- 
cundii quod predittum eft et habeat 
rationabil» efloverium ſuum interim de 
communi (6). Afgnetur autem ei, pro 
date ſua, tertia pars totius terre mariti 
fu (7), que fuit ſua in vita ſua, niſi 
de minori fuerit dotata ad oftiumeccleſie. 
Nulla vidua diftringatur ad ſe mari- 
tandam (8) dummodo voluerit vivere 
ſme marito : Ita tamen quod ſecurita- 
tem faciat, quod fe non maritabit fine 
aſſenſu noſtro, fi de nobis tenuerit, vel 
Jme aſſenſu domini ſui, fi de alto tenue- 
rit (9). [ Prerogativa Regis, cap. 4. 


CAP. 


IDUA poſt morts mariti ſui © 


Ma gna Charta. 16 


VII. 

A Widow, after the death of her 
huſband, incontinent, and with- 

out any difficulty, thall have her mar- 

riage, and her inheritance, and ſhall 

give nothing for her dower, her mar- 


riaze, or her inheritance, which her 


huſband and ſhe held the day of the 
death ofher huſband, and ſhe ſhall tarry 
in the chief houſe of her huſband b 
forty days after the death of her huf. 
band, within which days her dower 
{hall be aſſigned her (if it were not 
aſſigned her before) or that the houſe 
be a caſtle; and if ſhe depart from 
the caſtle, then a competent houſe 
ſhall be forthwith provided for her, 
in the which ſhe may honeſtly dwell, 
until her dower be to her aſſigned, as 
it is aforeſaid; and ſhe ſhall have in 
the mean time her reaſonable eſtovers 
of the common; and for her dower 
ſhall be aſſigned unto her the third 
part of all the lands of her huſband, 
which were his during coverture, 
except ſhe were endowed of leſs at 
the church- door. No widow ſhall 
be diſtrained to marry herſelf; never- 
theleſs ſhe ſhall find ſurety, that ſhe 
ſhall not marry without our licence 
and aſſent (if ſhe hold of us) nor 
without the aſſent of the lord, if ſhe 
hold of another. 


(Hobart 154. Dyer, f. 76. Plow. 32. Bro. Dower, 101. Regiſt. fol. 175. Co. Lit. 32. b. 19 H. 
6. f. 14. 17 Ed. 2. c. 4. Fitz. Dower, 194, 196. 20 fl. 3. c. 1.) . 


It appeareth by Bracton of ancient time, that a woman being Bracton, li. 2. 


heire, fine dominorum diſpefittone et afjenſu, heareditatem habens, mari- 


fol. 88. 
Fleta, li. 5. cap. 


tari non poteſt, nec etiam in vita anteceſſorum de jure ſine aſjenſu domini 17 35 H. 6. 5a. 
at. | 


capitalis, quod fi olim feciſſent, hereditatem amitterent fine ſpe recupe- 
randi, nift folum per gratiam 5 hodie tamen aliam panam incurrunt, 
ficut inferius dicetur, et hoc ideo ne cogatur dominus homagium capere de 


copitali inimico, vel de alis minime idoneo. 


Par. 407» | 


Allo it appeareth by the capa og ae i mulier dotem habens Mirrour, cap. r. 


Pro voluntate ſua alicui nuberet, præter a{/enſum <warranti ſui de dote, 83 
6:02 ex tali cauſa dotem amitteret, nunc tamen non amittet. 


C 3 


See the 1. part 
of the Inſtitutes 
Item ſeck. 36. 
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716 Magna Charta. Cap. 7. 


Item cum ſemel legitime maritatæ fuerint, et poſtea viduæ, iterum 
non cuſtodientur ſub cuſtodia dominorum, licet teneantur aſſenſum eorum 
reguirere maritandi fe, &c. And herewith agreeth Glanvile, who 
wrote before this ſtatute. 

Glanvil, lib. 7. FHereby you may ſee what had beene uſed of ancient time in 

Fi Ib. a, theſe caſes: but at this day widowes are preſently after the deceaſe 

cap. 23. 3* of their huſbands, without any difficulty to have their marriage 
(that is, to marrie where they will without any licence, or aſſent 
of their lords) and their inheritance, without any thing to be 

iven to them; but in this branch the king is not included, as 
ereafter in the end of this chapter ſhall appeare. 5 

(1) Et maneat in capitali meſſuagio mariti ſui per quadraginta 

Bract. Ii. z. e. 40. dies poſt obitum mariti ſui.] And this is called her quarentine, and 

Britton, e. 103. if the widow be witholden from her quarentine, ſhe ſhall have her 

Flata, Ii. 5. c. 23. writ, De gaarentena habenda to the ſherife, which reciting. this 
ſtatute, is in nature of a commiſſion to him, Qaod vocatis coram vobis 

Regiſter, 175. partibus prædictis, et auditis inde earum rationibus, eidem B. C. viduæ 

. plenam et celerem juſtitiam inde ſieri faciatis juxta tenor? carte prædic- 

L 17 ] ta, ne pro defetu 's 00 querela ad nos perweniat iterata. By force 
of which writ, the ſherife may make proceſle againſt the defendant, 
retournable within two or three dayes, &c. and may, and ought (if 

no juſt cauſe may be ſhewed againſt it) ſpeedily to put her in poſ- 
ſeſſion; and the reaſon why ſuch ſpeed is made, is for that her 
quarentiue is but for forty dayes. 

s Mar, Br. Vidua, & c. maneat, &c.] Therefore if ſhe marry within the 

Dower 101. forty dayes, ſhe loſeth her quarentine, for then her widow-hood is 

_ paſt, and ſhe hath 1 for her ſelfe, and the quarentine is 
appropriate to her widowes eſtate. 

Britton, ca. 13. (z) Infra guos dies affienetur ei doc.] Here it appeareth how 
ſpeedily dower ought to be aſſigned, to the end the widow might 
not be without livelihood. A | 

Djer, 7 E. 6. fo. (3) Poft obitum mariti jui.] The day wherein the huſband dieth, 


76. 4 & 5 Phil. ſhall be accounted the firit day, ſo as ſhe ſhall have but thirty nine 
& Mac. fol. 161. after. 


aw ww» oc x 


— 


Bract. Ii. 2, fol. (4) N, domus illa fit 1 N This is intended of a caſtle, that 
. is warlike, and maintained for the neceſſary defence of the realm, 
92 and not for a caſtle in name maintained for habitation of the owner, 
23. 30 E. 3. but hereof ſee more in the firſt part of the Inſtitutes, ſect. 36. & 242 
Dow. 8 1. 30 E. De ædibus kernelatic. Kernellare, or cernellare, by ſome 1s derived 
T. vouch. 293. from the French word &4erner, or cerner, to fortifie, inviron, or 
1 3 1 incloſe round about: and by others, from 4arzean or carnean, a 
1 44 battlement of a wall; or from 4arnele or carnele, imbatteled, or 
17 H. 3. ibid. having imbattlements; and the truth is, it beareth all theſe ſigni- 
192. Rot. pat. fications in the lawes of England, and the uſe of it in caſtles and 


part 2-004 17 forts was to deſend himſelfe by the higher place, and to offend the 


1 4 E. 1. aſſailants at the lower. 7 | 
Britton ubi fu. Brittons words be, $i le chief mees foit chief del counter, on del ba- 
pra. rony, ou caftle, c. So as it appeareth by him hat ſhe is not to have 


f her quarentine of that, which is caput gamitatus, ſeu baronit, and 

Ubi ſupra. with him, agreeth Fleta, but Bracton only ſpeaketh de caro. 

| Th ancient law of England had great regard of honour and 
order. | K | | | 

ET? 4 (5) Statim domus ei competent provideatur, in gua poſſit honeſt? 

Britton ubi fu= 220rari.] But this muſt be of Lode, whites | the is dowable, 2 


Cap. 7. Magna Charta. 


ſhe muſt have her quarentine of that, whereof ſhe may be en- 
dowed. 


(6) Et habeat rationabile eftoverium interim de communi.) Britton 


ſaith, Que eux cient des I ues del intier de les terres laur covenable 
enance, &c. | Nt, | 

Fleta ſaith, Ubi inveniantur ei necgſſaria honeſt? de hareditate com- 
muni, donec rationabilis dos fuerit ei aſſignata. | 

So as e/toverirm here is taken for ſuſtenance : there is an opinion 
in our books, that the widow cannot kill any of the oxen of the 
huſbands, whiles ſhe remain in the houſe; but the Regiſter ſaith, 
Quod interim habeant rationabilia e/toveria de bonis eorundem marito- 
rum, which ſeemeth to be an expoſition of this branch. 

In the ſtatute intituled, De catallis felonum, it is ſaid, Cum ibidem 
caftus coram juſticiariis niſtris fuerit convictus de felonia, tunc refid. 
catallorum ultra eftoverium ſuum ſecundum regni conſuetudinem nobis 
remaneant; where eftoverium fignifieth ſuſtenance, or aliment, or 
nouriſhment, This word efoverium commeth of the French 
verb effover, id eft, alere, to ſuſtain, or nouriſh, and this agreeth 
with the ſaid old books, and in this ſenſe it is taken in the ſta- 
tute of Gloc. Trover eftovers in wiver et veſture, that is, things 
that concern the nouriſhment, or maintenance of man in vici 
et weſtitu, wherein is contained meat, drink, garments, and 
habitation. Alimentorum appellatione venit victus, weſtitus, et ha- 
bitatio, 

When covers are reſtrained to woods, it ſignifieth houſebote, 
hedgebote, and ploughbote. | 

(7) Afignetur autem ei pro dote ſua tertia pars totius terre mariti 
Ju, & e.] See for this in the firſt part of the Inſtitutes, ſect. 37. 

(3) Nulla vidua diſtringatur ad ſe maritandam, &c.) I his is to 
be underſtood of widowes tenants in dower of lands holden of the 
king by knights ſervice in chiefe, and thereupon ſhe 1s called the 
kings widow, and if the kings widow marry without licenſe, ſhe 


mall pay a fine of the value of her dower by one year. 


And the reaſon of this law is yeelded wherefore they ſhou!d not 
marry without the kings licenſe, Ne forte capitalibus inimicis dumini 
regis maritentur. ; 


And old readers have yeelded this reaſon, leſt they ſhould marry 


unto ſtrangers, and ſo the treaſure. of the realme might be carried 


out, and others ſay that the reaſon is for that upon the aſſignement 
of her dower ſhe is ſworn in the chancery, Que el ne marier ſans li- 
cenſe, et pur ceo ſi el fait encont. ſon ſerement el ferra fine. | 
Others fay that it is a contempt to marry without the kings 
licenſe, and againft this ſtatute, and therefore for this contempt ſhe 
ſhall make a fine. | 

If the kings tenant in capite dye ſeiſed, his, heire female of full 
age, if ſhe marry without the kings licenſe, ſhe ſhall pay no fine, 


&c, | 
If the queene being the widow of a king be endowed, and marry 


for the is no widow, and the words be nulla widua diftringatur, 


17 


Britton ubi ſu- 
pra. 


Fleta ubi ſupra. 


19 H. 6. 14. b. 
R. giſtr. 175. 


Vet. Mag. 
Chart. 2. pt. fol. 
66. Bract. li. 3. 
fo. 137. 


Gloc. ca. 4. 


1181 


Prer. Regis, 
4+ 1 
* 17. 

N. B. 26 5 Co 
Britton, fol. 28. 
A. & 29. b. N 


Rot. pat. 4 E. 1. 
m. 31. 

Bract. ubi ſupra. 
Fleta, lid. 1. ca. 
12. 


35 H. 6. 52. 
Forteſ. | 


45 H. 6. 52. 
15 E. 4. 13. 


Rot. Parl. anno 


without the kings licenſe, becauſe ſhe is endowed of the ſeiſon of 6 H. 6. nu. 41. 


the king himſelte, ſhe is out of this ſtatute: but at the parliament 
holden in axno 6 H. 6. it is enacted by the king, the lords tem- 
Porall, and the commons, that no man ſhould contract with, or 


marry himſelfe to any queen of England, without the ſpeciall li- 


cenſe or aſſent of the king, on pain 4 loſe all his goods, and lands; 
| 3 to 


1 


18 


Magna Charta. 


Cap. 8. 


to which act the biſhops, and other lords ſpirituall gave their con- 
ſent, as farre forth, as the ſame ſwerved not from the law of God, 
and of the church, and ſo as the ſame imported no deadly ſin. 


See the firſt part 


(9) Si de alio tenuerit.] This is to be underſtood, where ſuch a li- 


of the Inſtitutes, cenſe of marriage in caſe of a common perſon was due by cuſtome, 


ſect. 1 74 


CAE; 


NO S vero (1), vel ballivi naſtri 

" (2), non ſeiſiemus terram ali- 
guam, vel redditum (4) pro debito ali- 
quo, quamdiu catalla debitoris præſentia 
ſuffictunt ad debitum reddendum (3), et 
"ne debit' paratus fit inde ſatisfacere. 

ec pleg* ipſius debitoris (5) diftrin- 


gantur, quamdiu ipſe capitalis debitor 
ſufficiat ad ſolutionem ipſius debiti. 
Et ſi capitalis debitor defecerit in ſolu- 
tioue debiti, non habens unde ſolvat, aut 
reddere noluc rit cumi poſſit (6), plegii * de 
debito reſpondeant, et fi voluerint, ha- 
beant terras et reddit' debitoris (7), 
quouſque ſi eis F ave 29g de debit”, quod 
antea pro eo ſolverint, niſi capitals de- 
bitor monſtraverit, ſe 15 quietum ver- 
ſus eojdem pleg ios. 


"#7201 


' Preſcription, or ſpeciall tenure, the words being / de alio tenuerit; 
and this expoſition is approved by conſtant an 
experience, Et optimus interpres legum conſuetudo. 


continual uſe and 


VIII. 


E or our bailiffs ſhall not ſeiſe 
any land or rent for any debt, 
as long as the preſent goods and chat- 
tels of the debtor do ſuffice to pay the 
debt, and the debtor himſelf be 2 
to ſatisfy therefore. Neither | 
the pledges of the debtor be diſtrained, 
as long as the principal debtor is ſuf- 
ficient for the payment of the debt. 
And if the principal debtor fail in pay- 
ment of the debt, having nothing 
wherewith to- pay, or will not pay 
where he is able, the pledges ſhall 
anſwer for the debt. And if they 
will, they ſhall have the lands and 
rents of the debtor, until they be ſa- 
tisfied of that which they before payed 
for him, except that the debtor can 
ſhew himſelf to be acquitted againſt 
the faid ſureties. 


(Pl. Com. 457. in Sir Tho. Wrothes caſe. Pl. Com. in the Lord Berklies caſe, &c. Plow. 440. 


Regiſt. 158. Intra, c. 18. 33 H. 8. c. 39.) 


(1) Nos vero. ] Theſe words being ſpoken in the politique 
capacity doe extend to the ſucceſſors, for in judgement of law the 
king 1n his politique capacity dieth not. . 
See the firſt part (2) Vel baliwi neſtri.)] In this place the ſheriffe and his under - 


of the Inſtitutes; 4 
and hereafter, 5 bail 
cCap. 28. 0 
See Artic, ſuper 
Cart. cap. 12. 

Ii. 3. fol. 12. b. 
Sir William 


7 
guamdiu catalla 


(3) Nen Jef emus terram aliquam, 


iliffes are intended and meant, and to this day the ſheriffe uſeth 
this in his returns, Jafra balivam meam, for Infra comitatums 


vel redditum pro debito aliquo, 


debitoris preſentia ſufficiunt ad debitum reddendum.] 
By order of the common law, the king for his debt had execution 


Herbert's caſe, of the body, lands, and goods of the debtor: this is an act of grace, 
5 Eliz. Dier 224. and reſtraineth the power that the king before had. 


Walter de 

Chirton's caſe! 

24 E. 3. 

Pl. Com. 32. 
Debet ſemper 


Principalis excuti 


PRA 


(4) Redditum.] For the ſeverall-kinde of rents, ſee the firlt part 
of the Inſtitutes; Lit. lib. 2. cap. 12. whereunto you may adde, 
1. Redditus affiſus, or redditus afſiſe : vulgarly rents of afliſe are the 
certain rents of the freeholders, and ancient copiholders, be 


they 


Cap. 8. Magna Charta. 


they be aſſiſed, and certain, and doth diſtinguiſh the ſame from 
vedditus mebiles, farm rents for life, years, or at will, which are 


variable and incertain. 2. Redaditus albi, white rents, blanch farmes, 


or rents, vulgarly and commonly called quitrents ; they are called 
white rents, becauſe they were paid in filver, to diftinguiſh them 
from work-d:yes, rent cummin, rent corn, &c. And again theſe 
are called, 3. Redditus nigri, black maile, that is, black rents, to 
diſtinguiſh them from white rents; ſee Rot. clauſ. 12 H. 3. m. 12. 
Rex conceſt hominibus de Ande wor maneria de M. F. A, Oc. Reddendo 
per annum ad Scaccar. Regis Lxxx. Ii. blanc, de Antigua firma. 4. 
Redditus refoluti be rents iſſuing out of the manors, &c. to other 
lords, &c. Feodi firma, fee farm, for this kinde of rent, vide infra 
Gloc. cap. 8. | | 

After the ſtatute of 34 H. 8. cap. 39. was made for levying of 
the kings debts the uſuall proceſſe to the ſheriffe at this day, is, 
DPucd diligenter per ſacramentum proborum et legalium hominum de 
baliva tua, fc. inquiras ques et eujuſmodi bona"et catalla, et eujus 
precii idem ( debitor ) habuit in dia baliva tua, ic. Bt ea omnia 
capias in manus noſtras, ad valentiam debiti predict, et inde fieri fac 
debitum predia”, c. Et fe forte bona et catalla prædicb ( debitoris ) 
ad ſelutionem debiti prædict non ſufficerent, tune non omittas propter 
aliquam libertatem, quin eam ingrediaris, et per ſacramentum prefar. 
proborum, et legalium hominum diligenter inguiras, quas terras et quæ 
tenementa, et cujus annui valoris, idem ( debitor ) habuit, ſeu ſeiſitus fuit 
in dia baliva tua, c. Et ea omnia et fingula in guorumcungque mani. 
bus jam exiſtunt, extendi fac', et in manus noftras capias, Ic. Et capias 
præ dict debitorem, ita quod habeas corpus predict ¶ debitorts ) ad ſa- 
tigſacꝰ nobis de debito prædidt. : 

Whereby it appeareth, that if the goods and chattels of the kings 


dehtor be ſufficient, and ſo can be made to appeare to the ſherifte, 3 


whereupon he may levy the kings debt, then ought not the ſheriffe 
to extend the lands, and tenements of the debtor, or of his heire, or 


of any purchaſer, or terre-tenant. To conclude this point with the 


authority of old and auncient Ockham. 

. Terre ct tenementa debitoris regis, ad quaſcung; manus guocung; 
titulo devenerunt, poft debitum regis inceptum regi tenentur, fi non 
aliunde ſatisfacere poſſit. 

(J) Nec plegii if/eus debiteris,) As pledges, or ſureties to keepe the 
peace, pledges for a fine to the king upon a contempr, &c, are 
within this branch, but otherwiſe it is of mainperners, and this 
appeareth by Glanvile, to be the common law before the making 
of this act. N 3 

And the auth6r of the Mirror faith, ceux ſant pleges gueuæ pleuiſper 
aut choſe gue corps de home, car ceux ne ſont propment p Ages, mes font 
mainperners pur ceo que ils ſuppoſont pleviſpables ſont liver a ceux per 


baille corps pur corps. ; 


19 
antequd pere · 
niatur ad fidei 
Jufſores. Anat 
ot grace, fee W. 
2. Ca. 10. & 29, 
13 E. 1. Stat. 
de quo warranto 
opti me. Art. 
ſuper Cart. ca. 
12 & 14. Cuſ- 
tumicr de Norm. 
cap. 60. Vide 
43+ El. e. 23. 


See cap. 18. 
Glanv. li. 10. 
ca. 3. 

Britton, cap. 28. 
Fleta, lib. „ 
Ca. 62. 

F. N. B. 137. f. 
Pl. Com. 440. 
Pepy's caſe, lib. 
» fol. 13. Sir 
William Her- 


bertꝰ's caſe, lib, 


7. fol. 17, 18, 
22. 50. aſl. p. g. 
21 E. 4. 31, 

[20] 
Ockham, cap, 
quod vicecomes 
a tundis ejus, &c. 
Cuſtumier de 
Nor. cap. 60. 
fol. 73, &c. 76. 
Glanvil. lib. 10. 
cap. 3. 


(6) Er , capitalis debitor defecerit in folutione, & c. aut reddere - 


noluerit cum poffit.] Some have thought that this branch hath taken 
away the next precedent, concerning pledges, but both doe ſtand 
well together, for reddere naluerit cum poſſit muſt be underſtood, when 
the principall is able, and-yet his ability cannot bee, made to ap- 
peare, being in money, treaſure or the like, or in debts owing to 
him, which he conceales, and will not redaere, ſo as de non appa- 
rentibus, et non exiftentibus cadem Fa lex,” and in that caſe, plegii de 
debito reſpondeant, and yet the fo 

C 4 doth 


rmer branch concerning pledges - 


Fleta, lib. 2. C. camat, . I I. 


20 Magna Charta. Cap. 9. 


2 doth ſtand, where r can make it appeare to the ſheriffe, 
” 47 Ky cap» that he may levie the kings debt: ſee in the ſtatute of articuli ſuper 

6. ; | (7) Et fs woluerint, habeant terras, et redditus debitoris, &c.] 
F. N. B. 137. Upon theſe words ſome have ſaid that the writ de plegiis acquie- 


Reg. 158. 43E. tandis 18 3 and ſeeing no mention is made in this ſtatute of 


2 — any deed, the pledges ſhall have that writ without any deed. And 


34. Z. 3. mrans. if the pledges have any deed, covenant, or other aſſurance for 
des faitz, 179. their indemnitie, then may they take their remedie at the common 
1 E. 46. law; Þ but it appeareth by Glanvile that this was the common law, 
Dyer. 22. Eliz. for he ſaith, Soluto vero eo quod debetur ab ipſis plegiis, recuperare 
d Gia nvil. lib, Inde poterint ad principalem debitorem, fi poſtea. habuerit unde eis. ſatis- 
10. cap. 5 5. Facere palſit per principale placitum, and ſet downe the © writ de plegiis 
© Regiſt. 158. acguietandis. | 

Mat. Pariſ. 2472. Note here is a chapter omitted, viz. nullum ſcutagium, vel aux- 
Wendov. Wall. Iium ponam in regno noſtro niſi per commune couciliũ regni noſtri, which 


55 Vi -4 * . * 
> 82 = clauſe was in the charter, anno 17 regis Jobannis, and was omitted 


. concedendo. 34 in the exemplification of this great charter, by Ed. 1. vide 


8 cap. 30. 


Gr 


C VITAS London habeat omnes HE city of London ſhall have 
libertates ſuas antiguas, et conſue- all the old liberties and cuſtoms, 


tudines ſquas. Præierea volumus, et which it hath been uſed to have. 
concedimus, quod omnes aliæ civitates, Moreover we will and grant, that all 


burg, et ville, et barones de quingue other citics, 0s 2 towns, and 
Portulus et omnes alii portus, habeant the barons of the hve ports, and all 
omnes libertates, et liberas conſuetu- other ports, ſhall have all their liberties 


dines ſuas. and free cuſtoms. 


(Cro. Car. 251. 45 Ed. oy 26. H. . f. 10 39 H. . f. . R 6 . 8 R 125. 
3 Bulſtr. 2. der, 23). 3 . 1 ; ER. 5 


2 Mirrors, ea. 54 This chapter is excellently interpreted by an ancient author, 


—4 . who faith, In pointe que demaunde, que le Citie de Londres eit fes 
cap. 48. auncient franchiſes, et ſes frank cuſtomes, eft interpretable in ceſt maner, 
Pl. Com. fol. gue les citizens cient lour fraunchiſes, dont ils ſont inherit per loyall 


400. title, de dones, et confirmements des royes, et les queux ilx ne ont forfeits 
Tn, ö Fg ; 1. nul abufion, et que ilx eient lour franchiſes, et cuflomes, que ſont 
7. 21. uffrable per droit, et nient repugnant al ley : Et le interpretation que 


28 Aﬀiſ 24 % dit de Londres ſoit intendu de les cingue ports, et des autres lieus; and 
45 E. 3. 26 this interpretation agreeth with divers of our later books. 

8 _ - 2 It is a maxime in law, that a man cannot claim any thing by 
3 Vece cuſtome or preſcription ® againſt a ſtatute, unleſſe the cuſtome, or 
c. 79. W. z. Preſcription be ſaved by another ſtatute; for example: they of 
Cap. 9. 7 R. 2, London claim by cuſtome, to give lands without licenſe to mortmain 
2 imprimee. becauſe this euſtome is ſaved, and preſerved, not onely by this chap- 
9 K. 7 4 5 ter of Magna Charta. but by divers other ſtatutes, et „ic de cæterii. 
ae. 1+ See more in particular concerning London, in the fourth part of 


See the firſt of the Inſtitutes, cap. Of the Courts of the City of London. 
the Inſtit. ſect. 


7+ 31. CAP. 
$8. 75-4k n 3 


Magna Charta. 


Cap. 10. 


X. 


CAP. 
ULLUS diftringatur ad fa- N 
ciendum majus ſervitium de feodo 
militis, nec de alio libero tenement, nor any freehold, than 
guam inde debetur, due. 


21 


O man ſhall be diſtrained to do 
more ſervice for a knights fee, 


therefore is 


(Cuſtumier de Norm. cap» 114. fol. 132. b. 1 Roll, 164. 2 Roll, 182. 10 Rep. 108. Fitz, Avowry, 
96, 157, 200. Plow. 243. 14 H. 7. f. 14. Fitz. Brief, 661, 881, 882. Fitz Prarog. 28. V. N. B. f. 15.) 


That this was the auncient law of England, appeareth by Glan- 
vill, and alſo that the writ of Ne igjuſte wexes, was not grounded 
upon this act, appeareth alſo by him, for he ſaith, Et alia guædam 
placita, weluti, fi quis conqueratur ſe curiæ de domino ſuo, quod con- 
factudines, et indebita ſervitia, vel plus ſerwitii exigit ab eo, qua inde 
facere debeat; and ſetteth down the form of the writ of Ne injuſte 
vexes; Rex N. ſalutem. Prohibeo tibi, ne injuſte vexes, vel vexari 
permittas H. de libero tenemento ſuo, quod tenet de te in tali villa, nec 


Glanv. li. 12. 
Ca. 9, 10. Reg. 
fol. 4. & 59. b. 
Bracton, fo. 329. 
Fleta, li. 5. cap. 
38. lid, 2. c. bog 
Brit. c. 27. fos 
60. b. 


inde ab eo exigas, aut exigi permittas conſuetudines vel ſervitia, que tibi 


inde facere non debet, Ic. | 

And another ancient author which wrote of the ancient laws 
long before this ſtatute, maketh mention of the writ of Ne injuſte 
Tee. f 

Hereby it appeareth how they are deceived, that hold that this 
writ is grounded upon this act, and how neceſſary the reading of 
ancient authors is, to give the ancient common law his right, as 
hereby it appeareth. | | 

The words of the ſtatute be, nullus diftringatur, therefore if the 
lord incroach more rent of the ſame nature, by the voluntary pay- 
ment of the tenant, he ſhall not avoid this incroachment in an 
avowry, but in an aſſiſe cgſa vit, or ne injuſte vexes, the tenant ſhall 
avoyd the incroachment; this rule holdeth not in caſe of a ſuc- 
ceſſor, or of the iſſue in taile, for they ſhall avoyd it in an avowry, 
but if the ſervice incroached be of another nature, the tenant 
ſhall avoyd that ſeaſon in an avowry, for majus ſervitium implieth 
a greater exaction of the ſame nature: if the incroachment of the 
ſame nature be gotten by cohertion of diftreſſe, there the tenant 
ſhall avoyd that ſeaſon in an avowry, for zullus diſtringatur ad fa- 
ciendum majus ſervitium. But if an incroachment be made upon a 
tenant in tail, or tenant for life, or any other, who cannot maintain 
a writ of ze injuſte vexes, nor a contra formam coliationis, nor other 
remedy, he ſhall have an action 3 this ſtatute; for this ſtatute 


E to relieve thoſe, Which 
aW. 


. 


C AP. 


Mirror, Cap. A. 
? 19. & cap. $. 
1. 


F. N. B. 10 c. 
Pl, Com, 243+ b. 


PL Com. 94. 243. 
10 H. 7. 11. b. 


30 H. 6. 5. b. 22. 
ail. 68. 28. aſl, 
33. 12 E. 4. 7. 
b. 8 E. 4. 28. b. 
4 E. 2. Avow. 
202. 18 E. 2. 
ibidem. 217. 
20 E. 3. ibid. 
131. 5 E. 4. 2. 
16 E. 4. 11. 

20 E. 4. 11. 

12 H. 423. 
F. N. B. 10. h. 


See the firſt part 
of the Inſt. ſect. 


no remedy by the common 


Magna Charta. Cap. 11. 


CAP. XI. 


00 MMUNTIA placita (1) non COMMON Pleas ſhall not follow 
ſequantur (2) curiam neſtram our court, but ſhall be holden in 
(3), /ed teneantur in aliquo certo loco. ſome place certain. 


(Mirror, cap. 5+ § 2. 1 Inſt. 71. . Plow. 244. 12 Rep. 59. Regiſt. 187. 28 Ed. 1. e. 4, 
4 It. 99. 11 Rep. 75.) 9 | | 


Before this ſtatute, common pleas might have been holden in 
the kings bench, and all originall writs retournable into the ſame 
bench: and becauſe the court was holden coram rege, and followed 
the kings court, and removable at the kings will, the retourns were 

1221 u bicungue fuerimus, &. whereupon many diſcontinuances enſued, 
and great trouble of jurors, charges of parties, and delay of 
juſtice, for theſe cauſes this ſtatute was made. 

Mirror, ca. 1. (1) Communia placita.] Here it is to be underſtood, a diviſion 
> + pl. cor. Of pleas, for placita are divided in placita coronæ, and communia 
fo. 1. pplacita: Placita corenæ are otherwiſe, and aptly called criminalia, 

Vide cap. 17. . or mortalia, and placita communia are aptly called civilia: Placita 

ij coronæ are divided into high treaſon, miſpriſion of treaſon, petit 
treaſon, felony, &c. and to their acceſſories, ſo called, becauſe 
they are contra coronam et dignitatem; and of theſe the court of 
common pleas cannot hold plea; of theſe you may reade at large 
in the third part of the Inſtitutes. Common or civill pleas are 
divided into reall, perſonall, and mixr. 

Vide cap. 17. They are not called placita corone, as ſome have ſaid, becauſe 
the king jure corone ſhall have the ſuite, and common pleas, 
becauſe they be held by common perſons. For a plea of the 
crown may be holden between common perſons, as an appeale 
of murder, robbery, rape, felony, mayhem, &c. and the king 
_ be party to a common plea, as to a guare impedit, and the 

e. 
Now as out of the old fields muſt come the new corne, ſo our 
old books do excellently expound, and expreſſe this matter, as the 

Clan. Ii. 1.cap.1, law is holden at this day, therefore Glanvill ſaith, Placitorum aliud 

| e criminale, aliud civile; where placitum criminale, is placitum 
corene; and placitum civile, placitum commune, named in this 
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ſtatute. 
Bracton, lb. 3. And Bracton that lived when this ſtatute was made, ſaith, Scien- 
fol. 101. b. dum quod omnium actionum five placitorum (ut inde utatur æguivoct) 


Fleta, li. 2. cap. ec ft prima divifio, quod quedam ſunt in rem, quedant in perſonam, et 


SF. guædam mixtæ; item eari que ſunt in ferſonam alia criminalia et alia, 
cavilia, ſecundum quod dejcendunt ex maleficiis vel contractibus; item 
criminalium, alia major, alia minor, alia maxima, ſecundum criminum 
quantitatem. | 

Fleta, Bi, 1. cap. F leta ſaith, Perſonalium injuriarum guædam ſunt criminales, et guæ- 

15. dam civiles; criminalium guædam fententialiter mortem inducunt, 


guadam vero minime. | 
Britton 


1. 


ow 


Cap. 11. Magna Charta. 


Glanvill faith, placita in faperioribus, &c. ficut et alia quelibe! 


placita civilia, &c. ſolet autem id fieri cor. juſticiariis domini regis in 


banco refidentibus, &c. And in another place, coram juſtic in 
banco ſedentibus. N 

Bracton in divers places cals the juſtices of the court of common 
pleas, as Glanvill did, ju/ticiarii in banco refidentes, ſo called for 
that the retourns in the keflige bench, are coram rege ubicungue fue- 
rimus in Anglia, as hath been ſaid, becauſe in ancient time it was, 
as hath been faid, removable, and followed the kings court. 

And therefore all writs retournable, coram ufticiariis noftris 

apud Weſtm. are retournable before the judges of the common pleas, 
and all writs retournable, coram nobis ubicunque tunc fuerimus in 
Anglia, are retournable into the kings bench. 
Britton ſpeaking of the court of common pleas, faith, Oufter ceo 
woilloms que juſtices demurgent continualment a Weſtm. ou ailours, ou 
nous voudrous ordinaire a pleader common pleas, &c. 

Fleta faith, Habet et (rex) curiam ſuam et juſticiarios ſuos re- 


frdentes qui recordum habent in hiis que coram ers fuer placitata, et 


qui poteſtatem habent de omnibus placitis, et actionibus realibus, perſona- 
libus, et mixtis, &C. 

It is manifeſt that this court began not after the making of this 
act, as ſome have thought, for in the next chapter, and divers 
others of this very great charter mention is made de juſticiariis 
noris de banco, which all men know to be the juſtices of the 
court of common pleas, commonly called the common bench, or 
the bench, and Doct. and Stud. faith, that it is a court created by 


cuſtome. 


The abbot of B. claimed conuſans of plea in writs of aſſiſe, &c. 
in the times of king Etheldred, and Edward the Confeſſor, and 


before that time, time out of minde, and pleaded a charter of 


confirmation of king H. 1. to his predeceſſor, and a graunt, &c. 
ſo that the juſtices of the one bench, or of the other ſhould not 
intermeddle, 
| It appeareth by our books that the court of common pleas was 
in the reign of H. 1. 

That there was a court of common pleas in anno 1 H. 3. which 
was before this act; Martinus de Pateſhull was by letters patents 


conſtituted chiefe juſtice of the court of common pleas in the firſt 


yeare of H. 3. 5 
It is — . by all the judges in the exchequer chamber, that 
all the courts viz. the kings bench, the common place, the exche- 
quer, and the chancery, are the kings courts, and have been time 
out of memory, 1/int que home ne poet ſcaver que eft plus auncient. 
(2) Non ſeguantur curiam naſtram.] Divers ſpeciall caſes are out 
of this ſtatute. 
1. The king may ſue any action for any common plea in the 
kings bench, for this generall act doth not extend to the king. 
* 2. If any man be in caffodia maręſchalli of the kings bench, any 


other may have an action of debt, covenant, or the hike perſonall 


action 


22 


Britton ealleth them pleas de la corone, and common pleas, and the Britton, fol. 3, 
court taketh his name of the common pleas. | &c. 

To treat of the juriſdiction of this court, doth belong to another 
part of the Inſtitutes, but a word or two of the antiquity of the 
court of common pleas, which is the lock and the key of the com- 


mon law. 


Glanv. lib. 11. 
c. 1. & lib, 2. 
cap. 6. 


Bract. i. J- fol. 


105. b. & 108. b. 


Artic. ſuper 
Cart. Cap. $. 


Fleta, lib. 2. 
cap. 2. 
F. N. B. 69. m. 


Britton. 


Fleta, Ii. c. 28. 
& 543 


& cap. 13s 
7 E. 4 53. 
D. & St. 12. b. 


J 23] 


26 Al. p. 24. 


4 E. 3. 49 
39 E. 3. 21. 
Rot. pat. 1 H. 3. 


9 E. 4. 33. 


21 H. 3. brief. 
Tr. 26 E. 1. co- 
ram rege 
Northampton. 
Tr. 18 E. I. co- 
ram rege Rot. 
62. 31 E. 3. 
prer. 28. 

17 E. 3. 50. 
® 31 Hl. 6. fo. 


23 | Magna Charta. 


50 
vil 10, 11. 


Cap. 12. 


| q action by bill in the kings bench, becauſe he that is in cu/tedia 
a" Artic, ſuper mare/challi ought to have the priviled e of that court, and 
1 Pl. Conf. +. b. this act taketh not away the priviledge of any court, becauſe if he 
[i 38 aff. p. 20. ſhould be ſued in any-other court, he ſhould not in reſpect of his 
Wl limil, priviledge anſwer there, and ſo it is of any officers, or miniſters of 
# that court : the like law 1s of the court of chancery, and eſchequer, 
1 3 3. Any action that is Quare vi et armis, where the king is to have a 
10 fine, may be purchaſed out of the chancery, retournable into the kings 
bench, as cjeckione firme trus. vi et armis, forcible entry and the like. 
7. 10. 4. And a replevin may be removed into the kings bench, be. 
. 3- afſiſe 84. cauſe the king is to have a fine, and ſoit is in an aſſiſe brought in 
7- 12. Reg. the county where the kings bench is. 


6 


- 4 5. Albeit originally the kings bench be reſtrained by this act 

E. 3. bre. 66 1. to hold plea of any real action, &c. yet by a mean they may. As 

if a writ in a real action be by judgment abated in the court of 

"| common pleas, if this judgment in a writ of error be reverſed in 

E the kings bench, and the writ adjudged good, they ſhall proceed 

upon that writ in the kings bench, as the judges of the court of 

| common pleas ſhould have done, which they doe in the default of 

| others, for neceſſity, leſt any party that hath right ſhould be without 

q Stat. de Mirton, remedy, or that there ſhould be a failer of juſtice, and therefore 
| 


re =, ef * ic 


me ak tric XA 


cap. 10. ſtatutes are alwayes ſo to be expounded, that there ſhould be no 
failer of juſtice, but rather then that ſhould fall out, that caſe (by 
j conſtruction) ſhould be excepted out of the ſtatute, whether the 
Ii ſtatute be in the negative, or affirmative. 
i 6. In a rediſſeiſin, or the like. 
* (3) Curia noftra.) Are words collective, and not onely extend 
1 S. to the kings bench, but into the court of eſchequer, vide artic. ſuper 
8 ; Cart. cap. 4. | 
When judgment is given before the ſheriffe, and the tenant 

hath no goods, &c. in that county, he may have a certiorare to 
remove the record into the kings bench, and there have execution, 
for that is not placitum. See more hereof in the fourth part of the 
Inſtitutes, cap. Of the Court of Eſchequer. | 


n r 


F. N. B. 190. 
224. 246. 


[24] | CAP. MI. 


RECOCNITIONES de nova A SSISES of novel diſſeiſin, and 


nent alibi in itinere ſua (4). Et ea 


diſſeiſina, et de morte anteceſſoris 
(2), non capiantur niſi in ſuis comitat 
(1), et hoc modo; Nos vero fi extra 
regnum fuerimus, capital juſiic 
noſtri (3) mittent juſlictar* noſtros 
per unumquemgue comitatum, ſemel 
in ann, qui cum militibus eorund” in 
com”, capiant in com" illis afſiſ. 
prædict'. Et ea que in adventu 


ſuo in illo comitat” per juſtic“ neſtr” 


pred? ad dictas aſſiſas capiend wiſſos, 


ter minari non poſſunt, per eoſdem termi- 


que 


of mortdanceſter, ſhall not be 
taken but in the ſhires, and after this 
manner: if we be out of this realm, 
our chief juſticers ſhall ſend our juſ- 
ticers through every county once in 
the year, which, with the knights of 
the ſhires, ſhall take the ſaid aſſiſes in 


thoſe counties; and thoſe things that 


at the coming of our foreſaid juſticers, 

being ſent to take thoſe affiſes in the 

counties, cannot be determined, 

be ended by them in [ome other place 

in their circuit; and thoſe things, 
which 
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que per eoſdem, 3 difficultatem which for difficulty of ſome articles 
aliguorum articulorum terminari non cannot be determined by them, ſhall 
peſſunt, referant” ad juſticiar naſtros be referred to our juſticers of the 
de banco, et ibi terminentur. bench, and there ſhall be ended. 


(12 Rep. 31, 52. 13 Rep. 8. Fitz. Aſſize, 21, 8 Rep. 57. Fitz. Mortdanc. 2, 21, 53. 24 Ed. 3. 
f. 23. 1 Anderſon, 230. 2 H. 4. f. 1, 20. Regiſt, 197. 13 Ed. 1. ſtats 1. c. 30.) 


Before the making of this ſtatute, the writs of aſſiſe of ace 
diſſeifin, and mordanc were retournable, either coram rege, or into 
the court of common pleas, and to be taken there, and this appeareth 
by Glanvill, Coram me, vel coram fuſticiariis meit. But fince this Glanv. li. 13. 
ſtatute, theſe writs are retournable, Coram 1 noftris ad r. 9 - 33. ; 
aſſiſas, cum in partes illas venerint; by force of theſe words, Mittent Retr. 2 
juſticiarios noftros per unumquemque comitat noſtrum ſemel in anno, | 
gui cum militibus ecrundem comitatuum captant in comitat' illis- aſſias 
radia”. 
l (1) NM in ſuis comitatibus.] This tended greatly to the eaſe Mirror, ca. 3. 
of the jurors, and for ſaving of charges of the parties, and of time, d N. 2 c. 20. 
ſo as they might follow their vocations, and proper buſineſſe, and INN 
the rather, for that the aſſiſe of novel diſſein was frequens et feſti- 
num remedium in thoſe dayes, and ſo was the aſſiſe of mordanc* allo. 
It is a great benefit to the ſubjeC to have juſtice adminiſtered unto 
him at home in his owne country. 
For an aſſiſe of novel difſei/in, and aſſiſe of mordanc?, ſee the firſt ”_u m firſt part 
part of the Inſtitutes, | 5 | La. — 
And where Bracton faith, Succurritur ei (1. difſeifito) per recogni- Brack. I. 4. fo. 
tionem aſſiſæ nove diſſeiſinæ multis vigiliis excogitatam, et inventam 164. 
recuperandæ poſſeſſionis gratia, quam diſſciſitus injuſte amiſit, et fine 
Judicio, ut per ſummariam cognitienem abſq; magna juris ſolemnitate 
guaſi per compendium, negotium terminetur. See the Cuſtumier de 


Aormand', (compoſed, as hath been ſaid, in 14 H. z.) ſect. 91. & 


555 of the aſſiſe of nowe/ A z, which being invented and framed in 
'ngland, as Bracton and others have teſtified, muſt of neceſſity be 
tranſported into Normandy. | ; 

But where we yeeld to Bracton, that the aſſiſe of novel diſſtiſin Sce the preface 
was ſo invented, fo he muſt yeeld to us, that it was a very auncient of the 2d part of 
invention, for Glanvill maketh mention thereof, and of the aſſiſe che Inſtitutes. 
of nordaunc', as hath been ſaid, and by the Mirror alſo the anti- Glanv. lib. x3. 
quity of aſſſe de novel difſeifin doth appeare, who faith, that this & > 23S 
writ of affiſe of novel diſtiſin, was ordained in the time of Ranulph Norm. ubi ſupra. 
de Glan vil. ; Mir, ca. 2. U 1. 

But the caſe of 26. 4%% before touched, doth prove that the 26 Aff. p. 2 
writs of afiſe are of farre greater antiquity, for there it appeareth 
that in an afiſe of novel difſeifin, claimed to have conuſans of plea, 
and writs of 4%, and other originall writs out of the kings courts 
by preſcription time out of minde of man, in the times of 8. Edmond, [251 
and S, Edward the Confeſſor, kings of this realme before the con- 
queſt, and ſhewed divers allowances thereof; but true it is, as' 
the ancient authors affirme, that a new forme of writs of aſſiſe, for 
the more ſpeedy recovery of poſſeſſion, which were called /efina 
remed:a, was invented in England ſince the conqueſt; and were 
called brevia de affiſa nove diffeiſine; which writs ſo altered con- 
tinue ſo until this day, and according to the alteration is cited in 
the Cylumier, cap. 93. fol. 107, b. | 1 


25 Magna Charta. Cap. 12. 


24 E. 3. 23. If an aſſiſe be taken in proprio comitatu, and the tenant pleade, 
2 4 3- 23+ 1» and after the aſſiſe is diſcontinued by the non venu of the juſtices, 
heh, Gar this act extends to the aſſiſe, but not to a reattachment thereupon, 
for that the aſſiſe was firſt arraigned and examined in the proper 
county, neither doth this act extend to a writ of attaint, brought 
6 E. 3. 55, 56. upon the verdict of the recognitors of the aſſiſe: and herewith 
Britton, cap. 97- agreeth Britton, who ſaith, Er tout conteine la grand Chre. des fran- 
fol. 240. chaſes, que aſcuns alſiſes ſoient priſes in counties, pur ceo ne intent nul que 

ann certifications, et attaints auter foitz eftre pledes, &c. 
Bracton, lib. 4. And Bracton ſaith, Er / ad hoc ſe habeat communis libertas, quid 
fol. 291, afſiſe extra comitatum capi non debeant, non ſeguitur quod propter hoc 
remaneant juratæ in com capiendæ; aliud enim habet privilegium aſſiſa, 

| et aliud jurata. 

6 E. 3. 55, $6. An afliſe is brought in the kings bench, then being in the 
19 E. 3. aſſ. 84. county of Suff. (as it may be, as hath been ſaid) of lands lying in 


1 | that county, the tenant plead in barre, the pl reply and pray the 
i | aſſiſe, the kings bench is removed to Weſtm. and there the pl 
Th . . 

| rayed the aſſiſe, this ſtatute is, that the aſſiſe ſhall not be taken 
| ber in the county, and now the kings bench is in another county, 
il and the originall cannot goe out of this place, for when a record is 
1 once in this court, here it muſt remaine, wherefore by th'adviſe of 
{if all the judges, the aſſiſe was awarded at large, uia nihil dicit, and a 
[| niſi prius granted in the county of Suff. that there might the aſſiſe 
1 5 be taken. A caſe worthy of obſervation, how by this expoſition 
I both the parties ſute was preſerved, and the purvien of this ſtatute 


+ obſerved. 
i 18 E. 2. aſſiſe Vet in ſome caſe notwithſtanding this negative ſtatute, the aſſiſe 
"Wl 382. ſhould not have been taken in his proper county. And therefore 


jp a3 2 | "A if a man be diſſeiſed of a commote or lordſhip marcher in Wales, 


Ham. de anno holden of the king in capite, as for example of Gowwre, the writ of 
18 E. 1. inter aàſſiſe ſhould have been directed to the ſherife of Gloc. within the 
petitiones, realme of England, and albeit the land of Gowre was out of the 
28 F. 3. cap. 2. power of the ſherife of Gloc. being out of his county within the 
dominion of Wales, and this ſtatute faith that the aſſiſe ſhall not be 
taken but in his proper county, yet was the aſſiſe taken in the 
county of Gloc, and judgment thereupon given and affirmed in a 
writ of error: and the reaſon is notable, for the lord marcher though 
he had jura regalia, yet could not he doe juſtice in his owne caſe, 
and if he ſhould not have remedy in this caſe by the kings writ out 
of the chauncery in England, he ſhould have right and no remedy 
by law given for the wrong done unto him, which the law will not 
ſuffer, and therefore this caſe of neceſſity is by conſtruction excepted 
20 H. 3.tit, brey. out of the ſtatute, And it was well ſaid in an'old booke, Quamwvis 
881. prohibetur quod communia placita non ſequantur curiam noſtram, non 
Jequitur propter hoc, quin aligua placita fingularia ſequantur dominum 

regem, and the like in this negative ſtatute, 
Hereby it appeareth (that I may obſerve it once for all) that the 
belt expoſitors of this and all other ſtatutes are our bookes and uſe 
or experience, | 


More ſhall be faid hereof in the expoſition of the flatute of 
W. 2. | 


' (2) De morte anteceſſoris.] See the firſt part of the Inſtitutes, 
ſect. 234; Cuſtumier de Norm. cap. 98. fol. 115. 3 
(3) Nos vero fi extra regnum fuerimus, capitales juſtitiarii naſtri.] 
This capitalis juftitiarius (when the king 1s extra regnum, * | 
: 4 
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the realme) is well deſcribed by Ockham, Rege extra regnum agente, 
bria. dirigebantur ſub nomine prafidentis juftitiarii et teftimonio ejujdem. 


W This is he that is * conſtitazed by letters patents when the king is 


out of the kingdome, to be cuffos frve gardianus regni, keeper of a 

the kingdome, and locum tenens regis, and for his time is prorex, Rot. Parliament 
ſach as was Edward duke of Cornewall 13 E. 3. Lionell duke of wo 28 
Clarence 21 E. 3. And the 76e to all originall writs, were 2% 3 E. 2 4 
Lionello filio noftro chariſſi mo cuſtode Anglie, Oc. John duke of Bedford 21 E. 3. fol. 37. 
5 H. 5. Richard duke of Warwick 3 E. 4. and many others: before 

whom as keepers of the kingdome, parliaments have been holden, 

and as hath been ſaid, the 7% of originall writs are under the 

name of the keeper, which no officer can doe when the king is 

within the realme. In 8 H. 5. a great queſtion aroſe whether if 


the kings lieutenant, or keeper of his kingdome-under his zefte, 


W doth ſummon a parliament, the king being beyond ſea, and in the 


meane time the king returne into England, whether the parliament 
ſo ſummoned might proceed: it was doubted that in pre/ertia ma- 8 H. 5. cap. & 
joris ceſſaret poteſtas minoris, and therefore it was enacted that the 
parliament ſhould proceed, and not be diſſolved by the kings 
returne. Now that this ſtatute is to be intended of ſuch a lieute- 
nant or keeper of the kingdome, it is proved by this act itſelfe, 
capitales juſtitiarii noftri mittent juſtitiarios noftros, that is, they 
ſhall name and ſend juſtices by authority under the great ſeale under 
their owne 7efte, which none can doe but the king himſelfe if he be 
preſent, or his lieutenant, or the keeper or guardian of his king- 
dome, if he be, as this act ſpeaketh, extra reguum: and this expoti- 
tion is made ex verbis et wiſceribus aus. But then 1t is demanded, 
whether this locum tenens regis, ſeu cuſtos regni, was called capitalis 
juſtitiarius before the making of this act, and this very name you 
all read in Glanvile, who ſaith Præterea ſciendum, quod ſecundum 
conſuetudines regni, nemo tenetur reſpondere in curia domini ſui de aliquo 
libero tenemento ſuo fine præcepto domini regis vel ejus capitalis juſtiti- 
arii, where capitalis juſtitiarius is taken for cuſtos regni. 

It is to be obſerved, that before the raigne of king Ed. 1. the kings Glanvil, lib. 42; 
chiefe juſtice was ſometime called ſammus juſtitiarius, ſometimes, cap. * 2 
pra ſidens juſtitiarius, and ſometimes catiinhs juſftitiarius, In anno Rot. Pat, an. 1 
primo E. 1. his chiefe juſtice was called capztalis * ad placita E 1. 
coram rege tenenda, and lo ever ſince; and this chiefe juſtice is cre- eee FG ey 
ated by writ, and all the reſt of the juſtices of either bench, by one af vs 
letters patents. a Laſtitut. cap. of 
In Glanviles time, and before, the kings juſtices were called the Court of 
Juſticiz, the returnes of writs being coram jufticiis meis, ſo as the King's Bench. | 
Kings juſtices were zntiently called jufitie, for that they ought not S6. „ Eb. 2- 
to be only jaſti in the concrete, but ip/a juſtitia in the abſtract. Hoyend. fol. 
Since that time, as by this great charter in many places it appeareth, 413. | 
they are called ju/titiarii a juſtitia. The honourable manner of | Forteſcy, cap. 
the creation of theſe juſtices you may read in Forteſcue. 8 

(4) Alibi in itinere ſuo.] This is taken largely and beneficially, 12 H. 4 20. 
for t ey may not only make adjournement before the ſame juſtices. 29 AM. 1. 
in their circuite, but alſo to Weſtm. or to Serjeants Inne, or any 27 Aff. f. 60. 
other place out of their circuite, by the equity of this ſtature, and 4 Z. 3. 41. 
according as it had been alwaies uſed: for conſtant allowance in 
many caſes doth make law. 

* The ſtatute ſpeaking only of an adjournment in aſſiſe of 3 12 H. 4. 9. 


* 


* dilſeiſin, & c. and yet a certificate of an aſſiſe is within this 


tute. 
® : | Sed 


22 


b Regula. 


Magna Charta. 
» Sed rerum progrefſics otendunt multa, que initio Previderi nn 


Cap. 14, 


nt. | | 
c 48. E. 3. 7. 47. 1 Time found out, that becauſe the juſtices of aſſiſe came not but 
aff. 1 39. E. 3-6 once in the yeare, and that any adjournement could not haye beene 


A aff. . 21 E. 
3. . 
Ax 3- 11. ſaith 

7H. 6. 9. 
3E. 3. 16. 8 aff. 


made by this act, unles the jurors had given a verdict, for this act 
ter difficultatem aliguorum articulorum, and not upon demur. 
rer, doubtfull plea, Efoppel, &c. * or for prefervation of the king; 

e, and no proviſion was made by this act, if the ten. in the 


"5 15 E. K , afliſe of mordaunc. had made a foreine vowcher, or pleaded a foreine 


96 17 
28. 14 E. J» 


plea: all theſe are holpen by the ſtatute of W. 2. cap. 30. as ſhall 


aff. 110. 20 E. 3. appeare when we come thereunto. 


aſl. 123. 


22 E. 3. 5. 29 aſſ. 7. 34 afl. 3. 43 aſſ. 1. 3 H. 4. 18. 22 H. 6. 19. 


A® SISA de ultima preſentatione 
E ſemper capiantur coram Juſtiti- 
ariiſ de banco, et ibi terminentur. 


A SSISES of darrein preſent- 

ment ſhall be alway taken before 
our juſtices of the bench, and there 
ſhall be determined, 


(Regiſt. 30. 13 Ed. 1. ſtat, 1. c. 30.) 


Glanvil, lib. 1 3 


It appeareth by Glanvil, that before this ſtatute the writ of 


cap. 16. 18, 19. Jarrein preſentment was retornable coram me wel juſtic. mers. And 


BraQon, lib. 4. 
fol. 238, &c. 
Britton, cap. 90. laps. 


the reaſon of this act was for expedition, for doubt of the 


fol. 222. By the ſtatute of W. 2. it is provided, that juſtices of 2 
Fietaylib. 5. c. 11. prius may give judgement in an aſſiſe of darrein preſentment, and 


bk. .. 36 47e impede 


W. 2. cap. 30. 5 Mar. Dier, 135. 9 Eliz. Dier. 260. 


CAP. 


LIEER homo (i) non amercietur 


: (2 La delifto, niſi ſecun- 
um modunt”! 


delifto ſecundum magnitudinem delicti, 


ſalvo ſibi contenemento ſuo (3) : et mer- 


cator eodem modo, ſalva merchandiſa 
ſua (4), et villanus alterius quam n, 
ter, eodem modo amercietur : (5) ſal- 
vo wainagio ſua (6), fi inciderit in 
miſericordiam noftram. Et nulla præ- 


dictarum miſericordiarum ponatur, niſi 


per ſacramentum proborum et legalium 


hominum de vicineto. Comites et ba- 


renes non amercientur, mſi (7) per 


lus delicti, et pro magno 


XIV. 


A Free man ſhall not be amerced 


for a ſmall fault, but after the 


manner of the fault; and for a great 


fault after the greatneſs thereof, ſaving, 


to him his contenement; and a mer- 
chant likewiſe, ſaving to him his mer- 
chandiſe; and any other's villain than 
ours ſhall be likewiſe amerced, ſaving 


his wainage, if he fall into our mercy- 


And none of the ſaid amerciaments 
ſhall be aſſeſſed, but by the oath of 
honeſt and lawful men of the viein- 
age. Earls and barons ſhall not be 
amerced but by their peers, and ane” 
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pares (8) ſuos, et non niſi ſecundum the manner of their offence. No 


5 modum delicti. Nulla eccleſiaſtica man of the church ſhall be amerced | 
but perſona (9) amercietur ſecundum guan- after the quantity of his ſpiritual bene- 
ene titatem beneficis (10) ſui eccleſiaſtici, fice, but after his lay-tenement, and 
act ſed ſecundum laicum tenementum ſuum, after the quantity of is offence, 
wr- et ſecundum quantitatem delicti. 
ngs | 
te (Mirror, 312. 3 Ed. 1. c. 6. Regiſt. 184, 187. 1 Roll, 74, 446. Br. Amercement, 2, 25, 32, 33, 
eine 53, 65. 10 H. 6. fo. 7. 7 H. 6. fo. 13. 19 Ed. 4. fo. 9. 2 Bulſtr. 140. 3 Bulſtr, 279. 21 Ed. 4 
hall 10. 77. 8 Co. 38, 59-) | 
' (1) Liber homo. ]. A free man hath here a ſpeciall underſtanding, __ 
and is taken for him, qui tenet libere, for a free-holder, as it is taken | 
in the venire fac. where duodecim liberos, &c. homines, are taken for 
free-holders, and this appeareth by this act, which ſaith, /a/vo con- 
tenemento ſuo, whereof more ſhall be ſaid in this chapteg, The 
words of this act being liber homo, it extendeth as well to ſole cor- Vide W. 1. 
porations, as biſhops, &c. as to lay men, but not to corporations cap» 6. 
. aggregate of many, as major and commonalty, and the like, for 
CS oy cannot be comprehended under theſe words liber homo, 
2 
8 (2) Anercietur.] This act extends to amerciaments, and not to W. 1+ cap. 18. 
fines impoſed by any court of juſtice: what amerciaments be, and 17: ** 
whereof this word amerciament cometh, ſee the 8. book of my ,, * 
reports, ſee alſo there, that this ſtatute is in ſome caſes of amercia- Greyſlie's caſe. 
ments, to be intended of private men, and not of amerciaments of Glanvil, lib. 9. 
; of officers, or miniſters of juſtice, ſo as liber hemo is not intended cap. 11. 
And of officers, or miniſters of juſtice. And how, and in what caſes Fleta, lid. 2. 
the the afferment ſhall be, you ſhall alſo read there, together alſo with 2 1 aalen 
| the ancient authors, and many other authorities of law, concerning gx L Batu: 84. 
17 theſe matters. | Regiſt. 86. 184. 
and It appeareth by Glanvile that this act was made in affirmance of 187. 
the common law, as hereafter ſhall appeare, but yet the writ de [28 ] 
moderata miſericordia, is grounded upon this ſtatute, for it reciteth 
the ſtatute and giveth reruedy to the partie that is exceſſively 
amercied. | | wy 
(3) Salve contenemento ſue.) Firſt for the word, you ſhall read it 
in Glanvile, E, autem miſericordia domini regis, qua quis per jura- Glanvil. ubi ſup. 
mentum legalium hominum de wiceneto eatenus amerciandus eff, ne quid 
de ſuo henorabili contenemento amittet. | 
Ced And Bratton, Salve contenemento ſuo. © BraQton, lib, 3. 
the Fleta, continentia. | | | | | fol. hl 
eat 2. For the ſignification, contenement ſignifieth his countenance 2 
ing winch he hath, together with, and by reaſon of his free-hold, an SO 
The therefore is called contenement, or continence, and in this ſenſe 
. doth the ſtatute of 1 E. 3. and old Nat. Brev. uſe it, where coun- 1 E. 3. cap. 4. 
Man tenance is uſed for contenement : the armor of a ſouldior is —_ 8 
ing — countenance, the books of a ſcholler his countenance and the 
* | 
2 4) Et mercator todem mods ſalva merchandiſa ſua.] For trade 
and traffique is the livelihood. of a merchant, and the life of the 
a commonwealth, wherein the king and every ſubje& hach intereſt, 
in- for the merchant is the good bayliffe of the realme to export 
be and vent the-native commodities of the realme, and to import and 
4 II. IST. an bring a 


28 


Fee the firſt part 
of the Inſtitutes, 


ſect. 172. 189. 


See the firſt part 
of the Inſtitutes, 
ſect. 172. 


Cicero. 


Mirror, cap . 1. 
ſect. 3. 

38 E. 3. 3t. 

4 H. 6, 7. 9 H. ö. 2. 
19 E. 4+ 9» 

21 E. 4. 77. b. 
Mirror, cap. 4. 
de amerciam. 

3 E. 3. Coron. 
370. 

Stanf. pl. cor. 
fol. 38. b. 
Mirror, ubi ſup, 
Britton, fol. 17. 
b. & 34 b. 


29 
Britton, cap. 2. 
fol. 36. . 


Bracton, Ib. 3. 

fol. 116. b. 
rit. fol 2. b. 
leta, Hb. Is 


Magna Charta. Cap. 14, 
eceſſary commodities for the defence. and benefit of 


bring in the n 
the realme. | | 

(5) Et willanus alterius quam meoſter eodem modo amercietur ſalve 
wainagio ſuo.] Here willanus is taken for one that is a bondman, 
nativus de ſanguine or ſerwus. 

A villem is free to ſue, and to be ſued, by and againſt all men, 
ſaving his lord, 

(6) Salvo wainagio ſuo.] Wainagium, is the contenement or 
countenance of the villen, and cometh of the Saxon word awagna, 
which ſignifieth a cart or waine, wherewith he was to doe rillein 
ſervice, as to carry the dung of the lord out of the ſcite of the 
mannor unto the lords land, and caſting it upon the ſame, and the 
like, and it was great reaſon to ſave his wainage, for otherwiſe the 
miſerable creature was to carry it on his back; it 1s ſaid here 
2ainagio ſua, but yet the lord may take it at his pleaſure. 

But hereby it appeareth, that albeit the law of England is a 
law of mercy, yet is it a law, which is now turned into a ſhadow, 
for where by the wiſdome of the law, theſe amerciaments were 
inſtituted to deterre both demaundants and plaintiffs from unjuſt 
ſuits, and tenants, and defendants from unjuſt defences, which was 
the cauſe in ancient times of fewer ſuits, but now we have but a 
ſhadow. of it. Habemus quidem ſenatus-conſultum, ſed in tabulis re- 
conditum, et tanquam gladium in vagina repofitum. 

(7) Comites et barones non amercientur - niſi per pares, &c.] Al- 
though this ſtatute be in the negative, yet long uſage hath pre- 
vailed againſt it, for the amerciament ot the nobility is reduced to 
a certainty, v/z. a duke 10l. an earle 51. a biſhop, who hath a 
baronie 5 j &c. in the Mirror it is ſaid that the amerciament of an 
earle was an Cl. and of a baron an C. marks. 

It is ſaid that a biſhop ſhall be amercied for an eſcape 100l. 
A gayler ſhall be amercied for a negligent eſcape of a felon attaint 
100 l. and of a felon indited only 5 1. 

If a noble man and a common perſon joyne in an action, and 
become nonſute, they ſhall be ſeverally amercied: wiz. the noble 
man at Cs. and the common perſon according to the ſtatute, there- 


fore when a noble man is plaintife, it is policy rather to diſcontinue | 


the action, then to be non-ſuite, 

(8) Per Pares.] By his peeres, that is, by his equalls. 

The general} diviſion 01 perſons by che law of England, is ei- 
ther one that is noble, and in reſpect of his nobility of the lords 
houſe of parliament, or one of the commons of the realme, and in 
reſpect thereof, of the houſe of commons in parliament: and as 
there be diverſe degrees of nobility, as dukes, marqueſſes, earles, 
viſcounts, and barons, and yet all of them are comprehended within 
this word, fares, ſo of the commons of the realme, there be knights, 
eſquires, gentlemen, citizens, yeomen, and burgeſſes of ſeveral! 
degrees, and yet all of them of the commons of the realme, and as 
every of the nobles is one a peer to another, though he be of a is- 
verall AN ſo is it of the commons; and as it hath been ſaid of 
men, fo doth it held of noble women, either by birth, or by mar- 
rage. but ſee hereof cap. 29. el ed 
Bracton faith, Comites vero wel barones, non funt amerciandi, ni 
for pares ſuos, et ſecundum modum delicti, et hoc per barones de ſcac- 
caro, vel coram ipſo rege. Nulla ecclefiaſtica perſona amercietur 


Au. 


" 5 5 &© nw. - oc: 2» =» + = 
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Cap. 15. Magna Charta. | 29 


ſecundum quantitatem Beneßcii fui ecclfiaftici;, fed jecundum laicum cap. 43- & lib. 
fant . + 2 Videlib, nigr 
Eecleſiaſtica perſona.) For eccleſiaſticall * 1 
42 — ties, and degrees, ſee the firſt part of the Inſtitutes, N 8 
ubi ſup. Of ancient time 
40 Beneficium.) Benefice. Beneficium is a large word, and is the batons of the 
— for any eecleſiaſtieall promotion or ſpirituall living what- Parkbad were 
Oever. | f the real 
Here appeareth a priviledge of the church, that if an ecele- 86e the firſt part 
ſiaſticall perſon be amercied (though amerciaments belong to the of the Inftitutes, 
king) yet he ſhall not be amercied in reſpect of his eccleſiaſticall ſeQ. 133. 
promotion, or benefice, but in reſpect of his lay fee, and according | 
to the quantity of his fault, which is to be afferred: and Bratton BraQon, lib. 3. 
ſeiteth downe the oath of the afferers of amerciaments, er ad hoc fol. 116. 
fideliter faciend. affidabunt amerciatores, quod neminem gravabutt per Fleta, lib. 1. c, 
adium, nec alicui deferent propter amorem, ct quod celabunt ta que 43 
audierunt. | | 


VVL villa, nec liber homo diſ- O town nor freeman ſhall be 

tringatur facere pontes, aut ri- diſtrained to make bridges nor 

parias (1), nift qui ab antique, et de jure banks, but ſuch as of old time and of 

facere conſueverunt tempore Henrici right have been accuſtomed to make 

regis avi naſtri. them in the time of king Henry our 
| grandfather. 


Here it is to be obſerved, that in the raigne of king John, and 
of his elder brother king Richard, which were troubleſome and 
irregular times, divers oppreſſions, exactions, and injuries, were 
incroached upon the ſubje& in theſe kings names, for m_ 
of bulwarks, fortreſſes, bridges, and bankes, contrary to law an 


right, | 
But the raigne of king H. 2. is commended for three things, 
firſt, that his privy were wile, and expert in the lawes of 
the realme. Secondly, that he was a great defender and main- 
tainer of the rights of his crowne, and of the lawes of his realme. 
Thirdly, that he learned and upright judges, who executed _ 
Juſtice according to his lawes. Therefore for his great and ne- — 2 2 
ver dying honour, this and many other acts made in the raigne of ref, — * 
H. 3. doe referre to his raigne, that matters ſhould be put in ure, Rot. A oy 
as they were of right accuſtomed in his time, ſo as this chapter is 82. 13 R. 2.05. 
a declaration of the common law, and ſo in the raignes of H. 4. 4 H. 4. cap. A. 
and H. 5. the parliaments referre to the raigne of king E. 1. who 2 KK. 5. cap. 8. 
was CR of great fortitude, wiſedome and juſtice. 
And divers ſtatutes referre to king Edw. 3. who was 2 noble, 27 H. 6. cap. 2. 
wile, and warlike king, in whole raigne, the lawes did principally 

1 


flouriſh, | 
Riparia.] Is here taken for v, which is ertrema et emtnenthhr 
01r4 ora, uam fluvius utrinqut alluit. N Hi 
* But the making of bulwarks, fortreſſes, and other things of like 4 H. 8. cop. x. 
inde, were not prohibited by this act, becauſe they eouſd not be 2 & 3 Fh. & 
erected, but either by the king himſelf, or by act of parliament. Mare 3. Phil. r. 


D 2 CAP. 


30 9 8 Magna Charta. | Cap. 17, 


Ap. XVI. 


N LL riparie defendantur de N O banks ſhall be defended from 


cætero, niſi ille que fuerunt in henceforth, but ſuch as were in 
defenſo tempore Henrici regis avi noſ- defence in the time of king Henry 
tri, et per eadem loca, et eeſdem termi- our grandfather, by the ſame places, 
nos, 2 He conſueverunt tempore and the fame bounds, as they were 


ſus. wont to be in his time. 


That is, that no owner of the banks of rivers ſhall ſo appro- 
priate, or keep the rivers ſeverall to him, to defend or barre others, 


either to have paſſage, or fiſh there, otherwiſe, then they were 
uſed in the raigne of king H. 2. : 


Mirror, ea. 5. This ſtatute, ſaith the Mirror, is out of uſe, Car pluſors rivers font 
ore approfries et engarnies, et miſe in defence, que ſoilount eftre commons 
@ piſher et uſer en temps le roy Henry 2. 


CAP. XVII. 


N ULLUS vicecomes (1), conſta- N O ſheriff, conſtable, eſcheator, 
bularius (2), coronator (3), vel coroner, nor any other our bai- 


alu balivi noſiri teneant placita coro- liffs, ſhall hold pleas of our crown. 
ne notre. 


(Mirror, 3 13s) . 


One of the miſchiefes before this ſtatute was, that none of then 
here named, could command the biſhop of the dioceſſe to give the 


a delinquent his clergy, where he ought to have it, for as Brafton 
Bract. li. 3. fo. faith, Nullus alius, præter regem, poffit et iſcopo demandare, &c. And 
you. th. therewith agreeth our other old, and later books, that the biſhop 
248. 15 not to attend upon any inferiour court, nor that any inferiour 
Fleta, li. 5. ca. 24. COurt can write unto, or command the biſhop, but the king. (that 15) 
8 E. 3. 59 · the kings great courts of record, and ſuch, as ſince that time have 
49 5 3-22 authority by act of parliament, | 
o E. cor. Another cauſe was, that the life of man, which of all things in 
fans 41+ this world, is the moſt precious, ought to be tried before judges of 


14 H. 7.26. learning, and experience in the laws of the realme: for ignoranti« 
= HH: 7+ 349 35* gudicis eft ſæpenumero calamitas innocentis. Et cum ex quo mags 
Paſch. 30 E. 1. Varta de libertatibus Anglia alias concęſſa (quam quidem chartan 
Coram Rege dominus rex in parlamento ſuo apud Weſtm. an. regni ſui 28. ad 
Kanc. The reguiſitionem amnium prælatorum, comitum, baronum, et communitatii 
mayor and da- '7ofius regni, de novo conceſſit, renovavit, et confirmavit ) plac ita 
of * . corone ipſi domino regi ſpecialiter reſervantur, per quod nullus de reg"! 
7 Au . hujuſmedi placita tenere poteſt, ſeu habere, ſine ſpeciali conceſſions, pal 
| confirmationem charte predifte fate. In the ſame yeare, 


terme, coram rege, a complaint by the abbot of Feverſham, both 


— — 
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Cap. 17. Magna Charta. 


caſes adjudged in the kings bench, whereunto they were referred 
by the parliament. See Michael. 17 Edw. 1. in Banco. Rotulo. 
33. Southampton. 


The chapter of Magna Charta here intended, and in both the ſaid 


records expreſſed, is this 17 chapter of Magna Charta now in hand. 
By theſe records two things are to be obſerved. 1. That this is 
a generall law, by reaſon of theſe words, Vel alii balivi noſtri, under 
which words are comprehended all judges or juſtices of any courts 
of juſtice. 2. Albeit it be provided bv the ninth chapter of Magna 
Charta, Quod barones de quingue portubus, et emnes alii portus habeant 
amnes libertates, et liberas conſuetudines ſuas; that theſe generall 
words muſt be underſtood of ſuch liberties, and cuſtomes onely, as 
are not afterwards in the ſame charter by expreſſe words taken 
away, and reſumed to the crown. And therefore if the maior and 
barons of the cinque ports had power before this act to hold pleas 
of the crown, yet by this act of the ſeventeenth chapter, they are 
abrogated, and reſumed; a notable and a leading judgement. 
Both theſe records being within two years after the confirmation 
of king E. 1. of Magna Charta, are worthy to be read and ob- 
ſerved. | 

(1) Vicecomes.] See for his name, office, and antiquity in the 
firſt part of the Inſtitutes, ſect. 234. 

(2) Conſtabularius. ] Is here 9 for caſtellanus, a caſtellein, or 
conſtable of a caſtle, for ſo doth the Mirror interpret. And caſtel- 


lanus eft qui cuſtodit caſtellum, aut eft dominus caftelli; and ſo doth 8 


Bracton; Debet, &c. oftendere caſtellano, ficut conſtabulario turris, &c. 
And therewith agreeth Fleta, Item nullæ priſe capiantur de aliguo 
per aliguem conſtabularium, caſtellanum, preterguam de villa, in qua 
tum eft caſtram. | 
And the ſtatute of W. 1, agreeth herewith, Des priſes, des con- 
fables, ou caſtelleins, faits des autres, &c. 
And caftellani were men in thoſe dayes of account, and authority, 
and for pleas of the crown, &c. had the like authority within their 
precincts, as the ſheriffe had within his bailiwick before this act, 
and they commonly ſealed (which I have often ſeen in many, and 


have cauſe to know, that ſome of the auncient family of 4e Sperbam 


in Nerf, did) with their portraiture on horſeback. 

Now for the number of caſtles, in ancient time, within this 
realme, Certum eft. regis Henrici ſecundi temporibus caſtella 1115. in 
Anglia extitifſe, 

And it is to be obſerved, that regularly every caſtle containeth 
a mannor: ſo as every conſtable of a caſtle, is conſtable of a mannor, 
and by the name of the caſtle the mannor ſhall paſſe, and by the 
name of the mannor the caſtle ſhall paſſe. 

For this word, conſtabularius, his office, and antiquity, ſee the 
firſt part of the Inſtitutes, ſect. 379. | 

And albeit the franchiſes of infangthiefe, and outfangthiefe, to be 
heard and determined within court. barons belonging to mannors, 
were within the ſaid miſchiefe, yet we finde, but uot without great 
convenience, that the ſame had ſome continuance after this act. 
Bur either by this act, or per deſuetudinem, for inconvenience, theſe 

ranchiſes within mannors are antiquated and gone. 

(3) Corozator,] His name is derived a corona, ſo called, becauſe 

eis an officer of the crown, and hath conuſance of ſome pleas, 


Which are called þ/acita corone. 


923 „ 


For 


T 39 
131 


See Paſch. 
33 E. 1. 


coram Rege. 


The prior of 
Tinemouth's 
caſe. Northum- 
berl. | 


1 part Inſti- 
tutes, ſect. 234. 
248. 

Mirror, Cape 5. | 


2. 

racton, lib. 5. 
fo. 363. II. 2. 
fo. 6g. 

Vide cap. 19. 
Fleta, lib. 2. ca. 
43. | 
W. 1. ca. 7. & 


31. 


See the firſt 
part of the In- 
ſtitutes, fol. 3. 
verbo Holme. 


Lamb. leg. Ed. 

c. 26. 

Bract. li. 3. fo. 

154. 

Drit. ca. 15. fo, 
o. 

Fleta, Ii. 1. ca. 

47+ 

Hovend. pte. po- 

ſterior. fol. 345. 

Mat. Par. anno 

1259. 44 H. 3. 

Pl. Parl. 18 E. 1. 

Rot. 11. 

2 R. 3. 10. 


Magna Charta. Cap. 18. 


Mirror, cap. 1. For his antiquity, fee the Mirror, who (treating of articles eſta. 
$ 3+ bliſhed by the ancient kings, Alfred, &c.) ſaith, Auxi ordains fuer 
| Coronours in cheſcun county, et wiſcounts a garder le peace, quant les 
countees ſoy demifterent del gard, et bayliffes in lieu de centeners (that is) 
coroners in every county, and ſheriffes were ordained to keep the 
peace, when the earles diſmiſt themſelves of the cuſtody of the 
. counties, and bailiffes in place of hundreders. 
Brit. ca. 1 fol. 3. Por his dignitie and authority, Britton ſaith in the perſon of the 
„ 1 king, Pur ceo que nous volont, que coroners ſont in cheſcun county prin- 
[ 32 ] cipals gardens de notre peace, a porter record des pleas de noftre corone, 
et de lour views, et abjurations, et de utlagaries, wolens que ilx ſont 
eflieus ſolonque ceo, que eft contein in nous ſtatutes de lour elefian, 
&c. | 
Rot. brevium. And a common merchant being choſen a coroner, was removed, 
. + nu. 38. for that he was communis mercator. 
W.. n * By the auncient law, he ought to be a knight, honeſt, loyal), 
» ,. and ſage, Er gui melius ſciat, et poſſit officio illi intendere. For this 
was the policy of prudeat antiquity, that officers did ever give a 
grace to the place, and not the place only to grace the officer. 


Videa poſtea, But what authority had the ſheriffe in pleas of the crown before 
ING this ſtatute? this appeareth by Glanvill, that the ſheriffe in the 
4 nr tourn (for that is to be intended) held plea of theft, for he ſaith; 


can. $. Excipitur crimen furti, quod ad vicecomitem pertinet, et in comitatibus 
W. 2. cap. 13. Plactatur; but he may enquire of all felonies by the common law, 
22 E. 4. fol. 22. except the death of man. | | 
Mirror, cap. 1 And what authority had the coroner? the ſame authority he now 
$ Coroners. & hath, in caſe when any man come to violent, or untimely death, 


at hr 3. «per viſum corporis, &C. Abjurations, and out-lawries, & c. ap- 
fol. 121. peales of deaths by bill, &c. This authority of the coroner, viz. 


Brit. c. 1. fol. 3. the coroner ſolely to take an indictment, ſuper viſum corporis; and 
Fleta, Ii. x. cap. to take an appeale, and to enter the appeale, and the count re- 
Log at 3. maineth tc this day. But he can proceed no further, either upon 
5 979% the indictment, or appeale, but to deliver them over to the juſtices. 
3 H. 7. cap. 34 And this is ſaved to them by the ſtatute of W. 1. cap. 10. And 
Stamf. Pl. co. 64. this appeareth by all our old books, book caſes, and continuall ex- 
116, 117, perience. a 

And for the further authority of the coroner in caſe of high 
19 H. 6. fol. 47. treaſon, ſee the book of 19 H. 6. fol. 47. and conſider well 


thereof. 
W. 2. c. 13. But the authority of the ſheriffe to heare and determine theft, or 
I E. 3. other felonies, by the common law (except the death of man) in 


Stat. 2. ca. 17. 
1 E. 4 3 IR. z. 
cap. 4. 


the tourn is wholly taken away by this ſtatute, howbeit his power 
to take inditments of felonies, and other miſ deeds within his 
juriſdiction, is not taken away by this act. | | 


CAP. XVIII. 


CT quis tenens de nobis laicum feodum FF any that holdeth of us lay-fee do 
i moritur, et vic', vel balivus nofter die, and our ſheriff or bailiff do 
oftendat litergs naſiras patentes de ſum- ſhew our letters patents of our ſum- 
monitione ¶ naſtra] de debito, quod de- mon for debt, which the dead man did 
functus nebis debuit : liceat vic', vel owe to us; it ſhall be lawful to our 
| Balis ſheriff 


„erte 0e 


Cap. 18. Magna 


zalivo noſiro attachiar', et tmbreviare 
omnia bona et catalla defuncti inventa 
in laico feodo ad valentiam ipſius debiti, 
per Vim et teflimonium legalium homi- 
num, ita tamen quod nihil inde amove- 
atur, donec perſolvat nobis debit”, quod 
clarum fuerit, et reſiduum relinquatur 
executoribus ad faciendum teſlamentum 
defunt, Et fi nibil nobis debeatur 
ab ipſo, omnia catalla cedant defune? : 


ſalvis uxori ejus, et liberis pueris ſuis, 


rationabilibus partibus ſuis. 


Charta. 32 


meriff or bailiff to attach and inroll 
all the goods and chattles of the dead, 
being found in the ſaid fee, to the 
value of the ſame debt, by the ſight 
and teſtimony of lawful men, ſo that 
nothing thereof ſhall be taken away, 
until we be clearly paid off the debt; 
and the reſidue ſhall remain to the ex- 
ecutors to perform the teſtament of 
the dead; and if nothing be owing 
unto us, all the chattles ſhall go to 
the uſe of the dead (ſaving to his 
wife and children their reafonable 
parts). N 


(Raft. Ent. f. 541. Co. Ent. f. 564. Fitz. Detinue, 52, 56, 58, 60. Bro. Ration. 2, 5, 6. Supra, 


cap. 8. 33 H. 8. C. 39.) 


By this chapter three things are to be obſerved; firſt, that the Ockham Regiſt. 


king by his prerogative ſhall be preferred in ſatisfaction of his 
debt by the executors, before any other: ſecondly, that if the 
executors haue ſufficient to pay the kings debt, the heire that is to. 


281. b. 


beare the countenance, and fit in the ſeate of his ancgſtor, or any pur- 2% k. 3. 1. 
chaſer of his lands ſhall — be 8 Thirdly, if AK. be 7 E. 1 — 
owing to the king, or any other, all tue chattells ſhall goe to the 41 E. 3. execut. 
uſe of the dead, that 16, to bis executors, or adminiſtrators, /aving to 35 6. F. N. x 
his avife and children their reaſonable parts, which is confilium, and _— DO TD 
not præceptum; and the nature of a ſaving regularly is, to fave a 43 f.8. c. 39. 
former right, and not to give, or create a new, and ther*iore, where See before cap. 8. 
ſuch a cuſtome is, that the wife and children ſhall have the writ 4 Mirror, cap. 5. 


rationabili parte bonorum, this ſtatute ſaveth it. And this writ doth 
not lye without a particular. cuſtome, for that the writ in the Re- 


2. 
. lib. 12. 
C. 20. 


giſter is grounded upon a cuſtome, which (as hath been ſaid) 1s Bratton, l. 3. 


laved by this act. 


fol. 60. b. 


* But that it was never the common-law (though there be great Fleta, l. 2. cap. 


variety in books) heare what Bracton ſaith, who wrote ſoone after 
this act, Neg; uxorem, neq; liberos amplius capere de boms dgfuncti 
patris wel wiri mobilibus, quam fuerit eis ſpecialiter relictum, niſi hoe 6 


o. 
Negig. 142. 
34 E. 1. detinew 


o. 
it de ſpeciali gratia teftatoris, utpote ſi bene meriti in ejus vita fuerint, 1 E. 2. ib. 56. 


c. vix enim inveniretur aliguis civis, qui in vita magnum queſtum 

Fu ſug relinguere pueris in- 
doctis, vel luxurigſis, et uxoribus male meritis : et-ideo neceſſarium e/ft 
valde, quod illis in hac parte libera facultas tribuatur. Per hoc enim 17 E. 3 17. 
rollet maleficium, animabit ad wirtutem, et tam uxoribus, quam liberis 40 E. 3. 38. 


faceret, ſi in morte ſua cogeretur invitus 


17 E. 2. ib 58. 
30 E. 3. 2. 26. 
31 E. 3. rn'der. 6. 


bene faciendi dabit occafionem, quod quidem non fieret, fi ſe ſerrent indu- 3 = det. 136. 


ibanter certam fartem obtinere etiam ſine teſtatoris att. 7 . 4. 
But the adminiſtrators of a man that die inteſtate, or executor of 13 H. 4. 


3 
4. 6. 
1. 


any, that make no diſpofition of his whole perſonal eftate, goods, debts, Sever. 30. 
and chaltells, the N 1 wp wk Be or executors after the debts paid 31 H. 8. Ratio= 


nab. parte Bro. 6, 


and will performed, onght not to take any thing to his or their 
owne uſe, but ought, though there be no particular caſtome, to 8 en | 


divide them, according to this ſtatute: 


and the ſaid ancient, and reafon hereof 


latter authorities (then which there can be no better direction) maketh.againft 
may guide them therein: and this right doth this ſtatute of Magna Perpetvinies, 


D 4 


Charta 


ULLUS conflabularius, vel 


Magna Charta. Cap. 20. 


Charta ſave by theſe words, /alvis uxori, et liberis ſuis, rationabilibus 
partibus fuis. So as though the ſtatute doth give no action, yet 
their parts are ſaved hereby, which by Glanvile, and other ancient 
authors appear to belong to them ; and the executor, or admini- 
ſtrator ſhall be allowed. of this diſtribution, according to this ſtatute, 
upon his account before the ordinary. 


XIX. 
N 


CAP. 


O conſtable, nor his bailiff, ſhall 


ejus baliuus capiat blada, vel 
alia catalla alicujus, qui non ſit de vil- 


la, ubi caſtrum ſuum ſitum eft, niſi 


flatim reddat denarios, aut reſpectum 


inde habere poſſit de voluntate vendito- 
715 Si autem de villa illa fuerit, infra 
guadrag inta dies precium redd'. 


take corn or other chattles of 
any man, if the man be not of the 
town where the caſtle is, but he ſhall 
forthwith pay for the ſame, unleſs 
that the will of the ſeller was to re- 
ſpite the payment; and if he be of the 


ſame town, the price ſhall be paid - 


unto him within forty days. 


(Mirror, 313. 3 Ed. 1. c. 7. Altered by 13 Car. 2. ſtat. 1. c. 8.) 


See W. 1. cap. 7. 
& 31. : 


Here alſo it appeareth, that in this chapter conffabularius is 


* 


( 34 ] 


Mirror, cap. 5. 


36 E. 3. cap. 2. 
23 H. 6. cap. Zo 


ULLUS contabularius diſ- 


k » * tringat aliquem militem ad dan- 


taken for caſtellanus and this taking by cafelleins, though the 
caſtell was kept for the defence of the realme, was an unjuſt op- 
preſſion of the ſubje&, and this expreſly appeareth by the Mirror, 
Ceo que eft gefendu a conſtables a prender le autre, defend droit a touts 
gents de cy que nul difference er priſe dautrui maugre ſeen, et rob- 
bery, lequel cel priſe ſoit de chivalls, de witaille, de marchandife, de ca- 
riage, de oftiels, ou des autres manners de biens. And this appeareth 
alſo by Fleta, I. 2. cap. 43. Quia multa gravamina multis inferun- 
tur per diverſas diſtrictiones, que quidem ſub colore priſarum advocantur, 
Oc. inhibetur in Magna Charta de libertatibus, &c. no purveyance 
ſhall be taken, but only for the houſes of the king, and queene, and 
for no other perſon : ſo as the grievance before this, and other like 
acts, is wholly taken awax. W 


CAP. XX. 


O conſtable ſhall diſtrain any 


knight for to give money for 
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dum denarios pro cuſtedia raſtri, ſi ipſe 


eam facere woluerit, in oh ai perſona 


ſua, vel per alium probum hominem fa- 


ciæt, ft 75 eam facere non poſjit, propter 
rationabilem cauſam. At jt nos abdu- 
cerimus, vel miſerimus eum in exerci- 


keeping of his caſtle, if he himſelf 
will do it in his proper perſon, or 
cauſe it to be done by another ſuffici- 
ent man, if he may not do it him- 
ſelf for a reaſonable cauſe. And if 
we do lead or ſend him in an 
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tum, /it ſuietus de cuſiodia caſtri, ſe- army, he ſhall be free from caſtle- 


cundum 


2 ann. rr FJ 


» Cap. 21. Magna Charta. 34 
us cundum quantitatem temporis, quo per ward for the time that he ſhall be 
nos fuerit in exercitu, de feod” pro quo with us in fee in our | hoſt, for the 
* fecit ſervitium in exercitu. 1 which he hath done ſervice in our 
«q wars. | 
(1 Inſt, 70. à. 12 Car. 2. e. 24.) 
Here conſtabularius is taken in the former ſenſe: ſee the firſt 
rte of the Inſtitutes, Scct. 96. | — 
See this act in Fleta: and note, this act (confiſting upon two Fleta, lib. 2. ca, 
branches) is declaratory of the common law, for firſt, that he, that #3* 
WW held by caſtle gard, that is, to keepe a tower, or a gate, or ſuch like 9 
of of a caſtle in time of warre might doe it, either by himſelſe, or by 
= any other ſufficient perſon for him, and in his place. And ſome 
11 hold by ſuch ſervice, as cannot doe it in perſon, as major and com- 
8 minalty, deane and chapter, biſhops, abbots, &c. Infants being 
bs purchaſers, women, and the like, and therefore they might make a 
* deputy by order of the common law. If two joyn- tenants hold by 
* ſuch ſervice, if one of them performe, it is ſufficient. 
id For the ſecond; if ſuch a tenant be by the king led, or ſent to 
his hoſt, in time of warre, the tenant 1s excuſed and quit of his 
ſervice for keeping of the caſtle, either by himſelfe, or by another 
during the time, that he ſo ſerve the ing in his hoſt, for that 
when the king commandeth his ſervice in his hoſt, he diſpenceth 
is with his ſervice, by reaſon of his tenure, for that one man cannot . 
12 ſerve in perſon in two places, and when he ſerves the king in 
2 perſon in one place, he is not bound to finde a deputy in the 17. Jan 
r, for he is not bound to make a deputy, but at his pleaſure, and this 
ts is alſo declaratory of the ancient common law. See the firſt part 
2 of the Inſtitutes, 111. 121. 
2 
h | | 4 
- CAP. XXI. 
© Ty” 
d N ULLUS vicecomes, vel balivus N O ſheriff nor bailiff of ours, or 
0 noſter, vel aliquis alius, capiat any other, ſhall take the horſes 
eques, vel carectas x wel pro caria- or Carts of any man to make earria 
gio faciendo, niſi reddat liberationem except he pay the old price limited, 
antipuitus flatutam, ſcilicet pro una that is to ſay, for carriage with two 
careta ad duos equos decem denarios horle, x. d. a day; for three horſe, 
per diem, et pro carecta ad tres equos Xiv. d. a day. No demeſne cart of 
guatuordecim denarias per diem. 22 any ſpiritual perſon or knight, or any 
y carecta dominica alicujus 2 ec- lord, ſhall be taken by our bailiffs; 
r clefiaflice, vel militis, vel alicujus * do- nor we, nor our bailiffs, nor any 
If mini, per baliuos naſtros capiatur, nec other, ſhall take any man's wood for 
r nos, nec baliv; naſtri, nec alii, capie- our caſtles, or other our neceſlaries to 
4 mus boſcum alienum ad caſtra, vel ad be done, but by the licence of him 
. alia agenda naſtra, niſi per voluntatem whoſe the wood is. be 
= ECT waa RS; 
n ER ——— 
F rs 7. c. I. verb. & que nul face, &c. Artie. ſuper cart. cap. 4. Regiſt. fol. 98. Bracton lib. 3 


7. Britton fol. 33. 36. 38. Fleta, lib. 1. c. 20. ſee cap. Itineris. 3 Bulftr. i Ed. 3. ſtat. 2. 
© 19+ 25 Ed, 3. at, $+ ©: 6. 13 Car. 2. ſtat, 1. c. 8.) * 25 : * * ml * This 


W. 1. cap. 1. & 
32. 36 E. 3. cap. 
2. $ H, 6. Cap. 
2. Fleta, lib. 2. 
ca. 1. & 24. 

32 E. 3. Barre 

259. 7 H. 3. tit. 
Waſte. 


Rafta!l * i. car- 
ragiis cum ave- 
riis. 

W. 1. cap I, 
14 E. 3. cap. I. 
1 R. 2. cap. 3. 
10 E. 2. Vet. 
Mag. Chart. pt. 
2 fo. 46. Fleta, 
lib. Jo Cap -· 5. 


W. 1. cap. 1. & 
2. See 26 E. 3. 
<a. 6. 35 H. 8. 
cap. 17. 5 Eliz. 
cap. 8. 7 H. 3. 
tit. Wa. 141. 
11 H. 4. 28 Pl. 
Com. 322. - 
42 E. 3-<cap. 1. 
Mic. 2. Ja. re- 
ſolved 11H. 4. 
fo, 23, No pur» 
veyance of gra- 
vell, becauſe it 
is part of the in- 
heritance. 
See 47 E. 3. 
fo. 18. Iſſue 
taken upon the 
ſale of timber 
for reparatiog of 
Calais. 
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Magna Charta. Cap. 21, 


This chapter conſiſteth of three branches, the firſt ſetteth down 
the auncient hire or allowance for the carriage for the king; the 
ſecond ſetteth down, who are exempted from that carriage ; the 
third, concerning purveyance of Res, | 

For the firſt, the carriage mult be taken for the king, and queen 
onely, and for no other, implied in theſe words, Nullus wicecomes vel 
balivus naſter, and this is explained by divers other ſtatutes, and by 
our books. | 

The hire or allowance is certainly expreſſed, as aunciently due, 
Reddat liberationem antiquitus flatutam; 10 as this alſo is declaratory 
of the auncient law, and the hire or allowance ought to be paid in 
hand, for the ſtatute ſaith, Nullus capiat, &c. nift reddat, &c. 

And this Iiberatio antiquitus ftatuta, is (as it appeareth by this 
act) per diem, by the day. 

Aver. penny, and averagium, are words common in auncient char. 
ters, and ſigniſie to be free from the kings carriages, cum averiis, 
and this is meant where it is ſaid, Aver- penny, hoc eft, quietum-eſſe de 
diverſis denariis pro averagits domini regis. 

For the ſecond branch: no demean, or proper cart for the ne. 
ceſlary uſe of any eccleſiaſticall perſon, or of any knight, or of any 
lord, for or about the demean lands of any of them, ought to be 
taken for the kings carriage, but they are exempted by the aun- 
cient law of England from any ſuch carriage. 3 

This ſtatute extendeth not to any perſon eccleſiaſlicall, of what 
eſtate, order, or degree ſoever: and this was an auncient priviledge 
belonging to holy church, 

Alſo it extendeth to all degrees, and orders of the leſſer, and 
greater nobility, or dignity, as of knighthood, dukes, marqueſſes, 
earles, viſcounts, and barons, for albeit there were no dukes, mar- 
queſſes, or viſcounts within England at the making of the ſtatute, 
yet this ſtatute doth extend to them, for they are all doin, lords 
of parliament, and of the barony of England ; and this alſo was an 
ancient priviledge belonging to theſe orders and dignities: and all 
this concerning the eceleſiaſticall and temporall ſtate was (among 
other things for the advancement and maintenance of that great 
peacemaker, and love-holder, hoſpitality) one of the auncient orna- 
ments, and commendations of the kingdome of England. 

The third branch is, that neither the king, nor any of his 
baylies, or miniiters, ſhall take the wood of any other, for the kings 
caſtles, or other neceſſaries to be done, but by the licenſe of him 
whoſe wood it is. And all ſtatutes made againſt this branch 
(amongſt others) before the parliament of 42 E. 3. are repealed: 
and this branch, amongſt others, hath (as hath been jaid) been con- 


firmed, and commanded to bee put in execution at 32 ſeffions of 


parliament. And fo it was reſolved by all the judges of England, 
and barons of the exchequer, Mich. 2 Jac. Reg. upon mature de- 


liberation; and that the kings purveyor take no timber, 
growing upon the inheritance of the ſubject, becauſe it was 


of the inheritance, no more then the inheritance it ſelfe. ereof 
the king, and counſell being informed, the king by his proclama- 
tion, by adviſe of his counſell, under the great ſeale, 23 April, 
anno 4. declared the law to be in theſe 2 firſt, when we were 
informed, that ſome inferiour miniſters had preſumed to goe ſo 
farre beyond their commiſſion, as they have 1 not gnely 
to take timber trees growing, which being parcell of 7 __ 
| _»-  mnheritan 


inheritance, was never intended by us to be taken without the 
good will, and full conſent of the owners, but have accuſtomed alſo 
to take greater quantities of proviſions for our houſe, and ſtable, 
then ever came, or were needfull, to our uſe, e. As by the ſaid 
proclamation bearing date 23 Aprilis, anno 4 Jac. Reg. appeareth. 
And divers purveyors were according to the {aid reſolution of the 
judges puniſhed in the ſtarchamber, for purveying of timber 

owing, without the conſent of the owners. | 

Boſeus is an ancient word uſed in the law of England, for all 
manner of wood, and the Italian uſeth the word bo/co in the ſame 
ſenſe, and the French, boys, accordingly. Boſcus is divided into 
two ſorts, viz. high wood, haut-boys, or timber, and coppice-wood 
(ſo called, becauſe it is uſually cut) or under wood. High- wood is 
properly called Sa/tus, quia arbores ibi exiliunt in altum. It is called | 
in Fleta, maereminm. | Fleta, ubi ſupra. 

The common law hath ſo admeaſured the prerogative of the king, Pl. Com. 236. 
as he cannot take, nor prejudice the inheritance of any, and (as 
hath been ſaid) a man hath an inheritance in his woods. 

And ſee the ſtatute of Marlebridge, anno 52. H. 3. Magna Charta Marlebr. cap. 53, 
in ſingulis teneatur, tam in hiis, que ad regem pertinent, quam ad alios, 
and 31 other ſtatutes. So as all pretence of prerogative againſt 
Magna Charta 1s taken away. | 

See hereafter the expoſition of the ſtatute De tallagio, anno 34 34 E. 1. Vet. 
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CAP. XXII. 


NO non tenebimus terras 8 W E vill nothold the lands of them 


illorum, qui convicti fuerint (2) that be convict of felony but 

de felonia (3), nift per unum annum, et one year and one day, and then thoſe 
unum diem, et tunc reddantur terre lands ſhall be delivered to the lords 
ills dominis feodorum. of the fee. 


(Mirror, 313.) 


This appeareth by Glanvill, to be due to the king by his aun- Glanv. E. 7. 
cient prerogative, for he ſaith, Sin autem de alio, quam de rege tenuerit * 7. ol. Y- 
77, qui utlagatus eft, vel de felonia convict. tunc quogue omnes res ſus 
mobiles regis erunt, terra . quog; per unum annum remanebit in manu 
domini regis, elapſo autem anno, terra eadem ad rectum dominum, 
feilicet ad ipſum de cujus feod. eft, revertetur, veruntamen cum domorum 

erfone, et arborum extirpatione. | 

This chapter of Magna Charta doth er that, which doth 
belong to the king, viz. the yeare, and the day, and omit the 
waſte, as not belonging to him, and this is notably explained by 

our auncient books with an uniforme conſent: Bracton treating of Brafton lib. 3. 

the yeare, and the day in this caſe due to the king, ſaith, Sed gue fit del. 129. & 135. 

2 uare terra remanebit in manibus domini regis? Videtur quad 
tals eff, quia revera, cum quis convidtus fuerit de aliqua ftlonia, in 
Poteftate domini regis erit, profternendi edificia, extirpandi gardina, et 
araudi prata, et guoniam hujuſmodi verterentur in grave dammum domi- 
norum, 


36˙ 


Nota. 
Proviſum fuit. 


Britton, cap. 5. 
fol. 14. 
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Fleta, li. 1. cap. 
28. 


Nota. 


Nota. 


Mirror, cap. 5. 
2. 


Vide Stamford. 

Pl. Cor. 190, 

19 1. Vide 3 E. 3. 
coron. 327. 

3 E. 3. ibid. 58. 
3 E. 3 ibid. 

3 10. 


Magna Charta. Cap. 22. 
norum, pro commun utilitate proviſum fuit, quad \bujuſmodi edificia, 
haberet 


gardina, et prata remanerent, et quod dominus rex propter hoc 


commoditatem totius terre illius per unum annum, et unum diem, et fic 


omnia cum integritate reverterentur in manus dominorum capitalium, 
nunc autem petitur utrumque, /. finis pro termino, et fimiliter pro waſte, 
et non video rationem quare, &c. | 

And Britton treating of this very matter, ſaith, Lour Bent moble; 
ſout les nous, et lour heires diſperit. et voilont aver lour tenements de qui 
gue unques ſont tenus le an, et le jour, iſſint que lour heritages, demourgent 
un an et un jour in notre maine, fi que nous ne faiſons eſtre perie les tene. 
ments, ne gaſter les boys, ne arer les prees, ficome lemſoloit faire in remem- 
brance des felons attaints, &c. | 

Fleta faith, Si autem utlagati, vel alii convicti terram liberam ha- 
buerint, illa ſtatim capienda eft in manus regis, et per unum annum, et 
unum diem tenend. ad capitales dominos poſt illum terminum reverſura, 
et hoc habetur ex ſtatuto Magnæ Chartz, quod tale eft, nos non tenebi- 
mus terras illorum, gui convicti fuerint de felonia, niſi per uni anni, et 
unum diem, et tunc reddantur terre illæ dominis feodori, cauſa vero 
talis termini regis, quia in fignum frloniæ olim proviſum fruit, quod 
edificia tal um profternentur in terram, extirpentur gardina, ararentur 
prata, truncarentur beſci, et quoniam hujuſmodi werterentur in grave 
damnum dominorum frodorum, pro communi utilitate proviſum fuit, quod 
hujuſmodi dura, et gravia ceſſarent, et quod rex propterea per annum et 
diem totius terre commoditatem perciperet, ſecus autem, fi terra non efſet 
eſchaeta dominorum, poſt quem terminum dominis proprietariis integre 
abſque waſto del deſtructione rewerterentur. 

The Mirror ſpeaking of this chapter, ſaith, Le point des terres aux 
felons tener per un an, eſt dęſiſie, car p. la ou le roy ne duiſt aver g. le 
gaſt de droit, on lan in naſine de fine, pur ſalver le fief de leſtripment, 
preignont les miniſters le rey ambideux. Upon all which it appeareth, 
that the king originally was to have no benefit in this caſe, 2 
the attainder of felony, where the free- land was holden of a ſub- 
ject, but onely in deteſtation of the crime, ut pœna ad paucos, metus ad 
omnes perventiat, to proſtrate the houſes, to extirpe the gardens, to 
eradicate his woods, and to plow up the medows of the felon, for 
ſaving whereof, er pro bono publico, the lords, of whom the lands 
were holden, were contented to yeeld the lands to the king for a 
year, and a day, and therefore not only the waſt was juſtly omitted 


out of this chapter of Magna Charta, but thereby it is enacted, 


that after the year and day, the land ſhall be rendred to the lord 
of the fee, after which no waſte can be done. ; | 
And where the treatiſe of Prerogativa Regis, made in 17 Ed. 2. 
ſaith, Et prſtguam dominus rex habuerit annum, diem, et vaſtum, 
tunc reddatur tenementum illud capitali domino feodi illius, niſi prius 
faciat 2 pro anno, die, et vaſto. Which is ſo to be expounded, 
that foraſmuch, as it appeareth in the ſaid old books, that the 
officers, and miniſters, ad demaund both for the waſte, and for the 
year, and day, that came in lieu thereof, therefore this treatiſe 
named both, not that both were due, but that a reaſonable fine 
might be paid for all that, which the king might lawfully claim. 
But if this act of 17 E. 2. be againſt this branch of Magna Charta, 
then 1s 1t repealed by the ſaid act of 42 E. 3. cap. 1. 
Hereby it alſo appeareth, how neceſſary the reading of auncient 
authors is for underſtanding of auncient ſtatutes. And out of theſe 
old books, you may obſerve, that when any thing is given to 1 
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Cap. 23. Magna Charta. 37 


king in lieu, or ſatisfaction of an auncient right of his crown, when Paſ 31 E. 1. 
once he is in poſſeſſion of the new recompence, and the ſame in 2 
charge, his officers and miniſters will many times demand the old * de 
alſo, which may turn to great prejudice, if it be not duly, and dif. 1 
creetly prevented. r > 
(1) Non tenebimus ”—_ If there be lord, meſne, and tenant, 
and the meſne is attainted of felony, the lord paramount ſhall have 
the meſnalty preſently. For this 8 —— to the 
king extends onely to the land, which might be waſted, in lieu 
whereof the yeare and day was granted. | 
And this is to be underſtood when a tenant in fee-fimple is 
attainted, for when tenant in taile, or tenant for life is attainted, 
there the king ſhall have the profits of the lands, during t r life of 
tenant in taile, or of the tenant for life. a 
(2) Convicti fuerint.) Here convicti in a large ſenſe is taken See the firſt part 
for attincti, for the nature, and true ſenſe of both theſe words, of the Inſtitutes, 
ſee the firſt part of the Inſtitutes, and likewiſe for this word felony ſect. 745- 
there. 
(3) De felonia.] Muſt be underſtood of all manner of felonies [ 381 


puniſhed by death, and not of perit larceny, which notwithſtanding 
is felony. | | 
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CAP. XXIII. 


0 MNES kidelli (1) deponantur A LL wears from henceforth ſhall 

de cætero penitus per Thameſiam be utterly put down by Thames 
et Medewein per totam Angliam niſi and Medway, and through all Eng- 
per cofteram maris. land, but only by the ſea-coaſts. 


(25 E. 3. cap. 4+ 1 H. 4. cap. 12. 12 E. 4. cap. 7. 10 Rep. 138. 13 Rep. 35+ 12 Ed. 4. c. 7.) 
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Rex, fc. Noweritis nos pro communi utilitate civitatis naſtræ Len- Rot. cart. 
don of totius regni noftri conceſſiſſe, et firmiter precepiſſe, ut omnes 18 * . 
tidelli qui ſunt in Tamifia, vel Medeweia, ubicunque fuerint in Tamiſia, * 
vel in Mederueia, amoveant”, et non de cætero kidelli alicubi ponant 
in Tamiſia, wel in Medeweya, fuper forisfatur” decem libr fterlingorum : 
 quetum etiam clamavimus omne id, quod cuſtodes tur“ noftre London 
aunuatim percipere folebant de prædictis hidellis : Quare wolumus et 
firmiter precipimus, ne 'aliquis cuſtos prafat” turr“ aligus tempore poſt 
hec, aliquid exigar ab aliguo, nec aliquam demandam, aut gravamen, 
Jive moleftiam alicui inferat occafione prædictorum tidellorum, ſatis 
enim nobis conſtat, et per fideles noſtros  ſufficienter nebis datum e in- 
telligi, quod maximum detrimentum, et incommodum prer dictæ civitati 
London, nec non et toto regno noſtro occefione prediforum Lidellorum 
her veniebat; quod ut firmum, et ftabile perſeveret imperpetuum, prefentis - - | 
paging inſcriptione et Agilli noſtri appoſitione communimus, ficut carta EN 
domini regis "Fohannis patris noftri quam barones niftri London inde | ;,, 196 fo. 138. 
babent rationabilit teftat*. | | | ©  inthecaſeof 
(1) Kidelli,] Kidels is a proper word for open weares whereby Chefter Mill 
yo are caught. | KY — 15 H. 7. 
It was ſpecially given in charge by the juſtices in eire, that all ; 
Aa ond enquire, De bi, 2 Tens, cum kidellis er Mar- Cap. Ines, 
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— — — — — - — 
— 
Fs - - 
_ A 
A — = _ bY 
4 


— 
— 
— TT. — — . — 
2 — — 2 — 
— — 


a 


7 5 — — — — 
- - — — — — 
ah. 


— 


— 


i 
= 3 — 
— 

— — 


_ —— — - — — . 


— — 
2 2 — 


banco rot. 65. 


fer Grellyes 
cafe; TY 


Magna Charta. Cap. 24. 
And it appeareth by Glan vill, that this gaurpreſure was forbidden 
by the common law, TIES cas autem K oy vel 
porpreſtura proprie, quando aliguid ſuper domi num regem injufte. occe- 
CR in dominicis regis, vel in wits publicis obſtruttis, vel in 
aquis publicis tranſuerſis a retto curſu, wel quando aliquis in ci. 
witate ſuper regiam plateam aliquid 4dificando occupaverit, et generali. 
ter, quoties aliquid fit ad nocumentum regii tenementi, wel regiae Vie, vel 
civitatis, and every publique river or ſtreame, is alta regia via, 
the kings high-way. | 
Pourprefture commeth of the French word pourpriſe, which ſigni- 
fieth a eloſe, or incloſure, that is, when one encroacheth, or 
makes that ſeverall to himſelfe, which ought to be common to 
many, 


1391 CAP. XXIV. 


REV E (1) guad dicitur præcipe HE writ that is called præcipe 
B in A. de cætero non 2 alicui T in — ſhall be from hence- 


de aliquo libero tenemento, unde liber forth granted to no perſon of any 


freehold, whereby any freeman may 


homo perdat curiam ſuam. 
/ loſe his court. 


(Mirror, cap. 5. F. 2. Brafton lib. 5. fol. 328. & 414 b. Regiſtr. 4. 3 E. 3. 23. GE. 3. 15. 
38 E. 3. 13. 29 E. 3. 26. F. N. B. 5. e. 38 Ed. 3. f. 13. 13 Rep. 42. F. N. B. fol. 5, 12, 39+ h.) 


This is for reformation of an abuſe, and wrong offered to the 
lord, of whom the land was holden, and yet upon this ſtatute, the 
tenant cannot pleade, that the lands are not holden of the king in 
chiefe, for two cauſes, firſt for that this act was made for the benefit 
of the lord, of whom this land is holden, and he cannot pleade it, 
becauſe he is an eſtrang', and if one claiming to be lord ſhould be 
admitted, another might come in and pretend the like, and {6 in- 
finite. Secondly, this a& extends to the chancery, for the words 
be Breve, Je. non fiat, ſo in that court the writ is made: and there- 
fore when the writ is granted in the chancery, and returned into 
the court of common pleas, that which is by this act prohibited in 
the . chancery, extendeth not to the court of common pleas; and 

20 E. 3. — 7 therefore they cannot admit of ſuch a plea: now the tenant, leaſt he 
pel. 187. 22 E. be — 5 . muſt take the tenure by proteſlation, and the king, 
3 E. 3. though he be not party io the record, yet ſhall he take advantage 
— af the eſtoppel, for he is ever preſent in court. . 
Aud ſince this ſtatute, no man ought to have this writ out of the 
chancery upon a ſuggeſtion, but oath muſt be made, before the 
granting thereof, that the land is holden of the king in capite. _ 
See Mich. 4 E. 1. de banco Rot. 114. Norff. Barth. de Redhams 
caſe, pro terris in curia comitis warren aui Caſtleacre, notabile recordum 
Lanc*. acc'. Pe- {per hoc ſtatutum. Per breve præcipitur juſticiarits quod inquirant, 
terræ tenentur de rege in capite. See the writ in the Regiller, 
4. b. by which writ power is given to the juſtices, that if it may 
appeare to them, that the land is not holden in capite, then that 
tae plea be holden in the lords court, according to this ſtatute, 
And for that the demandant Peter Grellye confeſied that ar 


Mic. 7. E. 1. in 


Cap. 24. Magna Charta. 


ds were not holden of the king in capite, but of Edmond 
2 of the king, thereupon 2 was, Ideo Petrus perquirat 
ſcbi per breve de recto pat in curia ipfius Ed. werſus R. f it. 
Mich. 14. E. 1. Rot. 48. Som. acc. Regiſt. fo. 4. b. & 6. a. 

And 4 lord, of whom the land is holden, ſhall upon this ſtatute, 
have his writ of diſceit againſt the demandant, which have reco- 
vered by default, and recover his damages, but the record of the 
judgement ſhall ſtand in force; and concerning the concluſion of 
the tenure, the lord ſhall have remedy againſt the king by petition 
of right. But if the recovery be given upon triall againft the tenant, 
then the tenant hath concluded himſelf; for the tenure, becauſe his 
proteſtation cannot availe him, when his plea is found againſt him: 


and his petition of right to the king, to be reſtored to his ſeigniorie, 
and by that meanes the tenant himſelfe may be relieved. 

(1) Breve.] Dicitur ideo breve, quia rem de qua agitur, et inten- 
tionem fetentis paucis verbis breviter enarrat, ficut faciat regula juris, 
gue rem, quee eft, breviter enurrat. | 

Breve quidem cum fit formajum ad fimilitudinem regulæ juris, quia 
breviter et paucis verbis intentionem proferentis exponit et explanat, ſicut 
regula juris rem quee eft breviter enarrat. | TIL 
And Fleta defines a writ, totidem verbis, as Bracton hath done. 
There is a great diverſity betweene a wrir, and an action (al- 
though by ſome they are often confounded) which will beſt appeare 
by their ſeverall definitions. | 

2 nihil aliud eft, quam jus proſequendi in judicio quod alicui 
Aebetur. 
And with Bracton agreeth Fleta. 
Aio nihil aliud eſt, ouam jus proſeguendi in judicio quod alicui debetur, 
et quod naſcitur ex maleficio, vel quod provenit ex delicto, wel injuria. 

And the Mirror faith, 42ion neft aut choſe que loiall demand de 
fon drait. Actors ſont queux ſuont lour droit per pleint, &c. 

So as the firſt diverſity between an aQtion, and a writ is, that an 
action is the right of a ſuite, and the writ is grounded thereupon, 
and the meane to bring the demandant or pl' to his right. 

The ſecond diverſity, a writ grounded upon right of action is 


A. more large, then actions are, as ſhall appeare by the diviſion 
of writs. 

Of writs grounded upon rights of action, ſome be criminall, and 
ſome be civill or common. 85 
Of criminall, ſome be in perſonam, to have judgement. of death, 
28 writs. of appeale, of death, robberie, rape, &c. and ſome to have 
judgement ot dammage to the partie, fine to the king, and impri- 
ſonment, as writs of appeale of mayhem, &c. it x2, 4 
Of writs civill or common, ſome be reall, ſome perſonall, and 
ſome mixt. And of theſe, ſome be originall, and all they goe out 
of the chancery, and ſome judiciall, and they iſſue out of the court, 
u here the plea depended. Some conditionall, as writs. of error, 
rediſſin, &c. ſome without condition, ſome retornable, and ſome not 
retornable, And all theſe are warranted,. either by the common 
law, or grounded upon ſome act of parliament. Which are ſo well 
knowne, as this little touch ſhall ſuffice. ook | 7 
Of originall writs, ſome be brevia formata, and ſome eu cur/iu, 
ſome magiſtralia; et ſepius variantur. | 

5 Regularly 


but the lord may have in that caſe, his action againſt the tenant, A 


ever in foro contentioſe, but ſo are not all writs, for that writs are 


39 


8 E. 4.6.6 E. 
3. 15. Vet. N. B. 
© A. F. N. B. 
98. n. 


See the firſt 

of the Inſtitutes, 
ſect. 192. 17 E. 
3. 31. 36. 37. 
59. 32 E. 3. 
VOWTY 113. 
46 E. 3. petition 
9. 

Bract. lib. 3. 

f. 112. cap. 12. 
nu. 2. & lib. 5 


fol. 413. c. 17. 
NU, 2. 


Fleta, lib. 2. 
c. 12. & dicun- 
tur etiam brevia. 


[40] 


Bracton, lib. 4. 
fol. 98. b. cap. 1. 
cap. 16. & aQtio 
& & 3. Ators, 
Mirror, cap. 2. 
F r. neſt. 


Bracton, lib. 3. 
fol. tor. cap. 3. 
nu. 1 Flets lid. 
1 cap. 16. 


Glanvil. lib. r. 


C. 1. Bracton ubi | 


ſup. Fleta ubi 
ſup. Mirrur ubi 
ſups Plowd. F 
Com. 73. &c. 
Regiſt, 187. 


b. Feta; fk. — 
cap. 12 
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Magna Charta. Cap. 24. 


* Dier, 23. Fits, Regularly the kings writs are, ex debito juſtitiæ, to be granted 


77. A. 
F. N. B. 28, 


29. 


© Regiſt. 227. 
4 Ibid. 267. 


© Regift. 133- b. 


Fitz. N. B. 185. 
Regiſt. 206, 


Regiſt. 29 5. 
F. N. B. 170. 
Regiſt. 294. 

F. N. B. 165. a. 
F. N. B. 8 F. a. 
Regiſt. 58. b. 


to the ſubject, which cannot be denied; and ſome be ex gratia, 
as ® ſpeciall liveries, and d writs of protections for the ſafegard of 
the ſubject, being in the kings warre out of the realme. | 
In nature of commiſſions; as writs of error, of oter, and termi. 
ner, of election of knights and burgeſſes of the parliament, of elec. 
tion of a coroner, or of diſcharging of him, of election of verderers, 
© de ventre inſpiciendo. A De wiis et wenellis mundandis, Regiſt, 267. 
Of the ſurety of the behaviour, or of the peace. “ De «div 
et atia. Aſſociation of de admittendo in ſocium, of ſi non omnes, and 
the like, Writs of iſticies. | 
Of writs of præcipe, ſome be, quod reddat, as writs of right, &c, 
debt, &c. Some be quod permittat, as writs de quod permittat. Some 
be quod faciat, as de confuetudinibus et ſervitits. De domo reparanda. 
And of writs of præcipe, fome containe ſeverall precepts, and ſome 
joynt, and ſome are ſole. 
Writs mandatory, and extrajudiciall, whereof ſome be affirma. 
tive, and ſome negative. Affirmative, as calling of men to the 
upper houſe of parliament to be peers of the realme. De comita! 
commiſſis, Regiſt. 295. Of conge de eflier, licence to chooſe a biſhop, 
Regiſt. 294. b. De regio afjenſu. Regiſt. ibid. To call one to be 
cChiefe juſtice of England. To call apprentices of law to be ſer- 
Jants. De brevibus et rot. deliberandis. Regiſt. 295. De reftitu- 
tione ſpiritualium. Regiſt, 294. b. Negative, as de non ponendis in 
afſifis," et juratis. De ſecuritate invenienda, quod ſe non divertat ad 
partes exteras fine licentia. De non re/identia cltrici regis. De cleric 
infra ſacros ordines conſtituto non eligendo in officium. Ne fines capias 


Artic. ſup. cart. pro non pulchre placitando. 


C. 6. Regiſt. 

187. b. ibid. 

179. a. F. N. B. 

240. d. 
(41 ] 

2 F. N. B. 153. 


Of writs, ſome are for furtherance of juſtice, and for ouſting of 
delayes, and to proceed. As the writ de procedendo ad judicium, 
that the juſtices all not ſurceaſe to doe common right, for no 
commandement under the great ſeale, petit ſeale, or meſſage from 
the king. Or * if the judges of themſelves delay judgement, there 


b. 2 E. 3. ca. 8. lyeth alſo a procedendo ad judiciim, Againe, there is a procedendb in 


5 E. 3. ca. 9. 


14 E. 3. cap. 14. 


Regiſt fo. 186. 
F. N. B. 153 
Regiſt. 18. 

F. N. B. 20. 


d Regiſt. 124, 
125. revocat 
brevis de au- 


diendo &c. All that hath the cuſtody of an idiot. To the e major, and bai 


Writs of ſuper- 
ſedeas. 


© Pl. com. fol. 
73. xc. See 


12 H. 4. 24 in 
debt not cited 


in that caſe. 
Regiſt. 1 14, 
115. Writs of 
audita querela 


&. prohibitions 


loquela, et ad judicium, aſter aid of the king. A writ de executiont 


Judicii. 

d Some for advancement of juſtice not to proceed. 

© Regularly writs are directed to the ſheriffes, or coroners, but 
in ſpeciall caſes to the partie, or others. To the partie, as writs of 
prohibitions, ne exeat regnum. To others, as to judges temporal, 
ecclefiaſticall, and civill. To ſerjeants at armes. To the © . 

es, 

&c. ad amovendum eos ab officio, quouſq; inquifitio for et de eorum geſt. 
f Liberate theſaurario, et camerariis, the/aurario et baronibus, 

Note of writs of right (whereof the præcie in capite is one) ſome 
be cloſe, and ſome be patent. | nn 

Writs of right retornable into the court of common pleas be 
patent, and writs directed into auncient demeſne, are cloſe; and 
the reaſon wherefore in other courts of the lords, the writs ſhall 
be patent, is, becauſe there is a clauſe in thoſe writs, et aii fecerth, 
vicecomes N. hoe faciat, ne amplius clamorem audiamus pro defeetu recti 
which clauſe is not in the other writs, and neceſſary it is that 


ad jura regal. a 5 5 
3 * in ſhould be patent, that the ſherife might take notice 
g * 126. 4 . | 

2, 
193. * CAF. 


eee 


i. Mio Boi ant at R 


8 E ls oc = 


Cap. 25. ” Magna Charta: 


CAP. XXV. 


num noſtrum, et una menſura cer- 


meaſures. 
Co 19.) 


This act concerning meaſures and weights, that there ſhould be 
one meaſure and one weight through England, is grounded upon 
the law of God. Non habebis in ſacculo di verſa pondera, majus, et 
minus, non erit in domo tua modius major et minor, pondus habebis juſtum 
et verum, et madius ægualis erit tibi, ut multo vivas tempore ſuper terram, 
&c. And this hath often by authority of parliament been enacted, 
but never could be effected, ſo forcible is cuſtome concerning mul- 
titudes, when it hath gotten an head, therefore good lawes are 
timely to be executed, and not in the beginning to be ne- 
lected. | 

, For weights and meaſures, there are good lawes made before 
the con : in dimenſione, et pondere nihil eſto iniguum, ab iniquitate 
vero deinceps quiſq; temperet : per commune concilium regni ſtatuimus, 
quod habeant per univerſum regnum menſuras fideliſſimas, et /iznatas, et 
pondera fideliſſima, et ſignata, ſicut boni predeceſſores ſtatuerunt. 

(1) Una latitudo pannorum, &c.] True it is that broade cloathes 
were made, though in ſmall number, at the time, and long before 
this ſtatute, but in the beginning of the raigne of Edward 3. the 
ſame came to ſo great perfection, as in the 11. yeare of his raigne, 
all men were prohibited to bring in privilie, or apertly by him- 
ſelfe, or any other, any clothes made in any other places, &c. 
And this is the worthĩeſt and richeſt commoditie of this kingdome, 
for divide our natiye commodities exported into tenne parts, and 
that which comes from the ſheepes back, is nine parts. in value of 
the tenne, and ſetteth great numbers of people on worke. For the 
N and length of clothes, ſee many ſtatutes made after this 
act. A | 


HG. dB 


[JN A menſura vini per totum reg- O NE meaſure of wine ſhall be 

through our realm, and one 
viſe, et una menſura bladi, ſcilicet, meaſure of ale, and one meaſure of 
quarterium Lond', et una latituds pan- corn, that is to ſay, the quarter of 
norum (1) tinctorum, ruſſatorum, et London: and one breadth of dyed 
haubergettarum, feilicet duæ ulnæ in- cloth, ruſſets, and haberjects, that is 
fra liſtas. De ponderibus wero fic to ſay, two yards within the liſts. 
feut de menſuris. | And it hall be of weights as it is of 


(14 Ed. 3. ſtat, Is Co 12. 29 Ed. 3. tat, 2. c. 10. 8 H. 6. c. LO 11H, 7. Co 4+ 16 Car. Is 


Stat. de 31 E. 1. 
14 E 3. cap. 1%. 
27 E. 3. cap. 10. 
See the Cuſt um. 
de Norm. cap. . 
16. Deutr. 25 


Ve 13, 14s 


Int” leges Canut. 
cap. 9. | 
Int? leges Will. 
Regis cong. 


Mirror, cap. 5. 

bs Vet. Mag. 
art. cap. Itin. 

f. 151. 11 E. 3. 


cap. 3. 


421 


42 Magna Charta. 


C AP. 

N7 HIL de cætero detur pro brevi 
inguiſitionis (1) ab eo, qui in- 
quifitionem petit de vita, vel de mem- 


bris, ſed gratis concedatur, et non ne- 
getur. 


Cap. 26. 


XXVI. 


N OTHING from henceforth 

ſhall be given for a writ of in. 
quiſition, nor taken of him that pray. 
eth inquiſition of life, or of member, 
but it ſhall be granted freely, and not 
denied. 


(3 Ed, 1. C. 11. t3 Ed. 1: ſtat. 1. C. 29» Mirror, 314. Regiſt. 133 134.) 


Mirror, cap. 5. 


(1) Brevi inquiſitionis. 


J That is the writ de odio et atia, anciently 


F 2. Regiſt. fol. called breve de bono et malo, and here, of life, and member, which 


133. Glanv. lib. 
14. C. Jo Brat, 
J. 3. f. 121. 


the common law gave to a man, that was impriſoned, though it 
were for the moſt odious cauſe, for the death of a man, for the 


Fleta, lib. 1. c. Which, without the kings writ he could not be bayled, yet the lay 


23. 45 W 1. 
cap. 11. Gloc. 
c. 9. W. 2. cap. 
29. Hill. 32 
E. 1. coram 


favouring the liberty, and freedome of a man from impriſonment, 
and that he ſhould not be detained in priſon, untill the juſtices in 
eire ſhould come, at what time he was to be tried, he might ſue out 


this writ of inquiſition directed to the ſherife, quod aſſumptis trum 


Rege Rott. 71. cuftodibus placitorum coronæ in pleno comitatu per ſacramentum proberun, 


& 79. 5 Hf. 7. 5. 


Glanv. lib. 14. 


et legalium hominum de & c. inguiras ( inde appellatur breve inquiſitionic) 
utrum A. captus, et detentus in priſana &c. pro morte W. unde rettatut 
(1. accuſatus exiftit ) rettatus fit odio, et atia &c. nift indictatus vel appel. 
latus fuerit, coram juſtitiariis noſtris ultimo itinerantibus in partibus it, 
& pro hoc captus, et impriſonatus, for by the common law, in omnibu 
autem placitis de felonia, ſolet accuſatus per plegios dimitti, preterquan 
de placito de homicidio, ubi ad terrorem aliter ſtatutum eft, In this writ, 


Firſt, though the offence, whereof he was accuſed, were ſuch, as 
he was not bayleable by law, yet the law did ſo highly hate the long 
impriſonment of any man, though accuſed of an odious, and heynous 


Secondly, If he were indited, or appealed thereof, before the 
juſtices in eyre, he could not have this writ, becauſe this writ vas 
grounded upon a ſurmiſe, which could not be received againſa 


Thirdly, Upon this writ, though it were found; that he wi 
accuſed de odio et atia, and that he was not guilty, or that he did 
this act /e deftndendo, vel per infortunium, yet the ſherife by ti!» 
writ had no authority to bayle him, but then the party was to ſue 
a writ de ponendo in ballium, directed to the ſherife, whereby he * 
commanded, guod ff prædiddus A. invenerit tibi 12. probos, et legale 
homines de comitatu tuo c. gui eum manucapiant habere coram juſi 
ariis noftris ad primam aſſiſam, &c. Standum, Qc. tunc ipſum 4 oo 
prædictis duodecim tradas in ballium. | +8 

Laſtly, that there was a meane by the common law, before in- 
ditement, or appeale, to protect the innocent againſt falſe accuſatio\ 
and to deliver him out of priſon. | 

Odium, ſigniſieth hatred, and atia or acia in this writ 10 


c. 1. 
fower things are to be obſerved. 
crime, that it gave him this writ for his reliefe. 
matter of record. 

Hill. 32 . 

ubi ſup. 


{\ 


Cap. 26. Magna Charta. 


feth malice, becauſe that malice is acida, that is, eager, ſharpe and 
cruell. | 

And this branch, for further benefit, and in favour of the priſoner, 
doth enact, that he ſhall have it gratis, without fee, and without 
delay, or deniall, of which the Mirror faith thus, 4e defence que ſe 
fait del breife de odio, et atia, que le roy ne ſon chancelor ne preignont 
fur le breife granter je doit extend a touts breifs remedials, et le dit 
breife ne doit folement extender a felonies de homicide, mes a touts 
felonies, et ne ſolemt. in appeles, mes en inditement. 

But this writ was taken away by a later ſtatute, viz. in 28 E. z. 
becauſe as ſome pretended, it became unneceſlary, for that juſtices 
of aſſiſe, juſtices of oyer and terminer, and juſtices of gaole delivery 
came at the leaſt into every county twice every yeare; but within 
12 years after this ſtatute, it was enacted, as often hath been ſaid, 
that all ſtatutes made againſt Magna Charta (as the ſaid act of 28 


onendo in balium are revived, and fo in like caſes upon all the 
branches of Magna Charta. And therefore the juſtices of aſſiſe, 
Juſtices of oyer and terminer, and of gaole delivery, have not ſuf- 
fered the priſoner to be long detained, but at their next comming 
have given the priſoner full and ſpeedy juſtice, by due triall, without 
detaining him * in priſon: nay, they have been ſo farre from 
allowance of his detaining in priſon without due triall, that it was 
reſolved in the caſe of the abbot. of 8. Albon by the whole court, 
that where the king had graunted to the abbot of S. Albon, to have 
a gaole, and to have a gaole delivery, and divers perſons were 
committed to that gaole for felony, and becauſe the abbot would not 
be at coſt to make deliverance, he detained them in priſon long 
time without making lawfull deliverance, that the abbot had for that 
cauſe forfeited his franchiſe, and that the ſame might bee ſeiſed 
into the kings hand. 

For his committing to priſon is onely to this end, that he may 
be forth comming, to be duly tried, according to the law and cuſ- 
tome of the realme. The abbot of Crowland had a gaole, wherein 
divers men were impriſoned, and becauſe he detained ſome that 
were acquited of felony after their fees paid, the king ſeiſed the 
gaole for ever. Ph 

And it is provided by the ſtatute of 5 H. 4. that none be impri- 

ſoned by any juſtice of peace, but in the common gaole, to the 
end they might have their triall at the next gaole delivery, or 
ſeſſions of the peace. Vide cap. 29. ; 
And ſome ſay, that this ſtatute extendeth to all other judges, and 
Juſtices for two reaſons. 1. They ſay, that this act is but declaratory 
of the common law. 2. Ubi lex eft ſpecialis, et ratio ejus generalis, 
generaliter accipienda eff. | | 

Breve regis de bono et malo is ſo called of the words, de bono et malo, 
contained in the writ. This writ lay when A. B. was committed to 
Priſon for the death of a man, the king did write to the juſtices of 
gale delivery; quod ff A. B. captus, et detentus in gaola prædicta pro 
fte C. D. de bono et malo ſuper patriam inde ponere voluerit, et ea oc- 
calone (et non per aliguod ſpecials mandatum noſtrum) detentus fit in 
eadem, tunc eandem gaolam de prædicto A. B. ſecundum legem, et con- 
ſuctudinem Angliæ, deliberetis. So as without queſtion the writ de bono 
malo, is not the writ de odio et atia, as ſome have imagined. 

Note, in thoſe dayes the juſtices of gaole delivery would not 
E 2 | proceed 
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42 E. 3. ca. 1 


E. 3. was) ſhou d be voyd, whereby the writs of odio et atia, et de 


See the Statute 
of Gloc. ca. 9. 


8 H. 4. 18. 

20 E. 4. 6. 

Bro. tit. Forfeĩ - 
ture. 


20 E. 4» 6, 


5 H. 4. Cap. 10. 
lib. 9. fol. 119. 
Seignior Zan- 
chars caſe. 
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of Gloc. cap - 9. 


Hil. 32 E. 1. 
Coran Rege 
Eborf. Roger le. 
Wildes Cale, 
See the forme of 
this Writ at 
large in this re- 
cord. 
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proceed in caſe of the death of a man, without the kings writ; 
for in the ſame record it appeareth, that R. V. indictatus de morte 
. E. non tulit breve regis de bono, et malo, ideo retornatur gaolæ, ei 
fic de aliis. 


CAP. XXVII. 


0 aliqui teneant de nobis per feodi 

firmanm (1), vel per ſocagium (2), 
vel burgagium (3), et de alio teneant 
terram per ſervitium militare (4), nos 
non habebimus cuſtodiam heredis, nec 
terre ſug, que eft de freodo alterius, 
occaſione illius ferdi firme, vel ſocagitz 
vel burgagii. Nec habebimus * cuſto- 
diam illius feodi firmæ, vel ſocagii, vel 
burgagii, niſi ipſa feodi firma nobis 
debeat ſervitium militare. Nos non 
habebimus ciſtadiam hæred', vel alicu- 
Jus terre, quam tenet de aliquo alio 
per ſervitium militare, occaſione ali- 
cujus parve ſerjantiæ, quam tenet de 
nobis per ſervitium, reddend* nobis cul- 


] F any do hold of us by fee- ferm, 

or by ſocage, or burgage, and he 
holdeth lands of another by knights 
ſervice, we will not have the cuſtod 
of his heir, nor of his land, which is 
holden of the fee of another, by rea- 
ſon of that fee-ferm, ſocage, or 
burgage. Neither will we have the 
cuſtody of ſuch fee-ferm, or ſocage, 
or burgage, except 2 ſervice be 
due unto us out of the ſame fee · ferm. 
We will not have the cuſtody of the 
heir, or of any land, by occaſion of 
any petit ſerjeanty, that any man 
holdeth of us by ſervice to pay a knife, 
an arrow, or the like. 


tellos, ſagittas, vel huj uſmodi. 
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ot Gloc. cap. 4+ 
F. N B. 210. 


45 E. 3. 15. 


Brit. fol. 164. 
b. Bract. li. 2. 
fo. 35. Fleta, lib. 
I. ca. 10. Mir- 
ror, ca. 2. Q 17, 


See the firſt part 
of the Inſtitutes, 
ſect. 117. 

* Rot. clauſ. 
12 H. 3. m. 12. 


Litt. ſect. 162. 


Ib. ſect. 103. 


Glany, Ii. 7. 
Ca, 9. 


(Bro. Tenures, 69. Fitz. Gard. 145. 12 Car. 2. c. 24.) 


(1) Per feodi firmam.] Fee farme properly taken is, when the 
lord upon the creation of the tenancy reſerve to himſelfe, and his 
heires, either the rent, for the which it was before letten to farme, 
or at leaſt a fourth part of that farme rent. hs 

But Britton ſaith, Fee farmes font terres tenus in fee, a rendre pur 
eux per ann. le veray val, ou plus, cu meins, and is called a fee farme, 
becauſe a farme rent is reſerved upon a graunt in fee. And re- 
gularly, as it appeareth by this act, lands graunted in fee farme are 
holden in ſocage, unleſſe an expreſſe tenure by knights ſervice be 
reſerved, as it appeareth hereafter in this chapter, 

(2) Vel per ſocagium.] * Tenere per firmam albam eſt tenere libert 
in ſocagio. Vide in libro nigro ſeaccarii, capite De officio clericorum de 
firma blanca, It is commonly called blanch farme, Lucubrat, Oct- 
ham, firma blanca, et wide ibi antiquum werbum | dealbari.] 

(3) Burgagium. ] See the Cu/tumier de Normandie, cap. 32. and the 
commentaries upon the ſame. 

(4) Per ſerwitium militare.] See le Cuſtumier de Norman. cap. 33: 
De gard de orphelines, fol. 49. and the comment upon the ſame. 

This act, as well concerning tenures in fee farme, ſocage, 
and burgage, as by little ſerjanty, is declaratory of the common 
law, and conſtantly in uſe to this day, and needeth no further ex- 
vlacation. | * 
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CAP. XXVIII. 


ULLUS balivus de cætero po- N O bailiff from henceforth ſhall 
nat aliquem ad legem manifeflam, put any man to his open law, 
nec ad juramentum ſimplici loquela ſua, nor to an oath, upon his own bare 
ſine teſtibus fidelibus ad hoc induc- ſaying, without faithful witneſſes 
tis. | | brought in for the ſame, 


(Fitz. Ley, 78. Bro. Ley, 37.) 


The Mirror treating of this chapter ſaith, Le point que defend, gue Mirror, cap. 5. 
nul bayliffe met frank home a ſerement ſans ſute preſent, 7 interpret able & 2. K N 8 
en ceft manner, que nul juſtice, nul miniſter Ie roy, ne auter ſenechall, ne car * (ch baute 
bailif ne eit a mitter frank home a ſerement faire, ſans le com- homes. 
maundement le roy, ne puit ręſcei ve aſcuns teſtmoignes, que teſtmoignent le . W 
e gene Flt be. Ke. 
y this it appeareth, that under this word balzwas, in this act na Charta, pt 2. 
is comprehended every juſtice, miniſter of the king, ſteward and in ſtat. Hibern. 
bayliffe. 68. b. See the 


Simplici Joguela fua.] For as Brafton ſaith, vox fplex nec proba- jug; Pare dect 
tionem facit, nec præſumptianem inducit ; item non per ſectam, quæ, ſieri 248. 
* poteſt per domeſticos, et familiares, ſecta enim probationem non facit, Brac. I. 5. fo. 
ſed levem inducit præſumptionem, et vincitur per probationem in con- 400. b. 
trarium, et per defenſionem per legem. 45 J 
It appeareth by Glanvill, that the defendant ought to make his Glanv. li. 1. 
law, 12. manu. And ſo it appeareth by a judgement in the ſame © 9. 
yeare, and term, that this great charter was made, for there, in Mich. 9. H. 3. 
debt the defendant waged his law, ideo confideratum eft per curiam, tit · Ley 78. 
quod defendens fe duodecima manu venit cum lege. 8 
Every wager of law doth countervaile a jury, for the defendant 33 H. 6. 8. 
Mall make his law, de duodecima' manu, wiz. an eleven, and himſelf, 
And it ſhould ſeeme, that this making of law was very auncient, 
for one writing of the auncient law of England ſaith, Bu purga- 
tronis non omnis evanuit vetuſtate memoria, nam per hac tempora de 
pecunia poſtulatus, debitum nonnunquam duodecima, quod aiunt, manu 
diſſolvit. | 
How much, and for what cauſe the law reſpecteth the number See the firſt part - 
of 12. ſee the firſt part of the Inſtitutes. | of the Inſtitutes, 
The party himſelfe, when he maketh his law ſhall be ſworne ar leck. 234- 
fidelitate, that is, directly or abſolutely, and the others de credulitate, 
that is, that they beleeve that he ſaith true. 

To make his law, is as much as to ſay, as to take his oath, &e. Bo 
and it is ſo called, becauſe the law giveth him that meane by his 
owne oath, to free himſelfe. ow 
And the reaſon, wherefore in an action of debt upon a. ſimple 
contract, the defendant may wage his law, is, for that the defen- , 
dant may fatisfie the party in ſecret, or before witneſſe, and all 
the witneſſes may die, ſo the law doth allow him to wage his law 
for his diſcharge: and this, for ought I tould ever reade, 1s pe- 
culiar to the law of England, and no miſchiefe inſueth * 

| E 3 or 


\ 


45 Magna Charta. Cap. 29, 
for the plaintiffe may take a bill or bond for his money, or if it be 


a ſimple contract, he may bring his action upon his caſe upon his do 

agreement or promiſe, which every contract executory implietb, un 

and then the defendant cannot wage his law. | 6 

Ce: 

CAP, XXIX. la 

IN VE LUS liber (1) homo (2) N O freeman ſhall be taken, or is, 
- capiatur, vel impriſonetur (3), impriſoned, or be diſſeiſed of his ex 
aut diſſeiſietur de libero tenemento jus, freehold, or liberties, or free cuſtoms, 
vel libertatibus (4), vel liberis con- or be outlawed, or exiled, or any fr 
Suetudinibus 5) ſuis, aut utlagetur, otherwiſe deſtroyed; nor will we not | 
aut exuietur, aut aliguo modo deſirua- paſs upon him, nor condemn him, FY 
tur, nec ſuper eum ibimus, nec ſuper but by lawful judgment of his peers, thi 
eum mittemus, niſi per legale judi- or by the law of the land, We will ott 
cium (6) partum ſuorum (7), vel per fell to no man, we will not deny or 1 
legem terre (8). Nulli vendemus (9), defer to any man either juſtice or of 
null i negabimus, aut differemus (10) right. f ET 
juſtitiam, vel rectum (11). | 
(5 Rep. 64. 10 Rep. 74. 11 Rep. 99. Regiſt, 186. Mirror, 314. 1 Anderf. 158. 2 Bulftr. 328. | 

3 Bulſtr. 47. Wood's Inſt. 613, 614. 2 Ed. 3. c. 8. 5 Ed. 3. c. 9. 14 Ed. 3. ſtat. 2. c. 14. 25 Ed. 
3. it. 5. c. 4. 28. Ed. 3. c. 3. 42 Ed. 3. c. 3. 11 R. 2. c. 10. 37 Ed. 3. c. 18. 4 H. 7. c. 12. 16 PE 
Car. I. c. 10. 1 Roll. 208, 209, 225. 12 Rep. 50, 63, 93.) 5 
See che Statute (1) Nullus liber, &c.] This extends to ville ins, ſaving againſt By 
— 34 ale; their lord, for they are free againſt all men, ſaving againſt their ar 
ecellent Law. lord. See the firſt part of the Inſtitutes, ſect. 189. 
20 H. 6. cap 9. (2) Nullus liber homo.) Albeit homo doth extend to both ſexes, pe 
Stamf. Pl. Cor. men and women, yet by act of parliament it is enacted, and de. be 
152. b. 25 E. 1 clared, that this chapter ſhould extend to ducheſſes, counteſſes, and ** 
<q = 8 N baroneſſes, but marchioneſſes, and viſcounteſſes are omitted, but act 
x tefſe of Rutlands notwithſtanding they are alſo comprehended within this chapter. qui 
eaſe. 11 H. 4. Upon this chapter, as out of a roote, many fruitfull branches of | 
75. 31.6. 53. the law of England have ſprung. | 
+ — 3.2 And therefore firſt the genuine ſenſe hereof is to be ſeene, and ſha 
35 [ a 65 after how the ſame hath been declared, and interpreted. F or the cha 
| * firſt, for more perſpicuity, it is neceſſary to divide this chapter into bis 
ſeverall branches, according to the true conſtruction and reference con 

of the words. c 

This chapter containeth nine ſeverall branches. | cea 

See W. 1. ca. 1. That no man be taken or impriſoned, but per legem terre, that the 
— ? is, by the common law, ſtatute law, or cuſtome of England; for theſe rap 
5 words, per legem terræ, being towards the end of this chapter, doe lan 
referre to all the precedent matters in this chapter, and this hath anſ 

the firſt place, becauſe the liberty of a mans perſon is more pre- _ 

cious to him, then all the reſt that follow, and therefore it is great poy 

reaſon, that he ſhould by law be relieved therein, if he be wronged, Wor 

as hereafter ſhall be ſhewed. Wa, tha 

2. No man fhall be diſſeiſed, that is, put out of ſeiſon, or dil- the 

Poſſeſſed of his free-hold (that is) lands, or livelihood, or of his pat 


liberties, 


** 
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liberties, or free- cuſtomes, that is, of ſuch franchiſes, and free» 
domes, and free-cuſtomes, as belong to him by his free birth-right, 
unleſſe it be by the law full judgement, that is, verdict of his equals 
(that is, of men of his own condition) or by the law of the 
land (that is, to ſpeak it once for all) by the due courſe, and pro- 
ceſſe of law. | 

3. No man ſhall be out-lawed, made an exlex, put out of the 
law, that is, deprived of the benefit of the law, unleſſe he be out- 
lawed according to the law of the land. 

4. No man ſhall be exiled, or baniſhed out of his country, that 
is, nemo perdet patriam, no man ſhall loſe his country, unleſſe he be 
exiled according to the law of the land. | 

5. No man ſhall be in any ſort deſtroyed ( deſtruere, i. quod prius 


ftrutum, es factum fuit, penitus evertere et diruere ) unleſſe it be by 


the verdict of his equals, or according to the law of the land. 

6. No man ſhall be condemned at the kings ſuite, either before 
the king in his bench, where the pleas are coram rege (and ſo are 
the words, nec ſuper eum ibimus, to be underſtood) nor before any 
other commiſſioner, or judge whatſoever, and ſo are the words, 
xec ſuper eum mittemus, to be underſtood, but by the judgement 
of his peers, that is, equalls, or according to the law of the 
land. | 

7. We ſhall ſell to no man juſtice or right. 

8. We ſhall deny to no man juſtice or right. 

9: We ſhall defer to no man juſtice or wh, Jar 

he genuine ſenſe being diſtinctly underſtood, we ſhall pro- 
ceed in order to unfold how the ſame have been declared, and 
interpreted. 1, By authority of parliament. 2. By our books. 3. 
By precedent. | 

(3) Nullus liber homo capiatur, aut impriſonctur.] Attached and 
arreſted are comprehended herein. 

1. No man ſhall be taken (that is) reſtrained of liberty, by 
petition, or ſuggeſtion to the king, or to his councell®, unleſſe it 
be by indictment, or preſentment of good, and lawful! men, where 
ſuch deeds be done. This branch, and divers other parts of this 
act have been notably explained by divers“ acts of parliament, &c. 
quoted in the margent, | 

2. No man ſhall be diſſeiſed, &c, | 

> Hereby is intended, that lands, tenements, goods, and chattells 


ſhall not be ſeiſed into the kings hands, contrary to this great. 


charter, and the law of the land; nor any man ſhall be diſſeiſed of 
his lands, or tenements, or diſpoſſeſſed of his goods, or chattels, 
contrary to the law of the land. | 

A cuſtome was alledged in the town of C. that if the tenant 
ceaſe by two yeares, that the lord ſhould enter into the freehold of 
the tenant, and hold the ſame untill he were fatisfied of the arre- 
rages, and it was adjudged a cyſtome * againſt the law of the 
wm, to enter into a mans freehold in that caſe without action or 

nſwer. | 

King H. 6. graunted to the corporation of diers within London, 
power to As &c. and if they found any cloth died with log- 
wood, that the cloth ſhould be forfeit; and it was adjudged, 
that this charter concerning the forfeiture, was againſt the law of 
8 and this ſtatute: for no forfeiture can grow by letters 

9 k | . 


2 5 E. 3. cap. 9. 
25 E. 3. ca. 4. 
37 E. 3. ca. 8. 
38 E. 3. ca. 9g. 
42 E. 3. ca. 3. 
17 R. 2. cap. 6. 
Rot. Parl. 43 
E. 3. Sir Jo. 4 
Lees caſe. nu. 
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lib. 10. fol. 74. 
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other ſtatutes 
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bene, the uſurpa 
tion to an ad- 
vowſon 18 with. 
in this act. | 

5 E.4. cap. 9. 
25 E. 3. cap, 4. 
© 43 E. 3. 32. 
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No man ought to be put from his livelihood without anſwer. 
3. No man outlawed, that is, barred to have the benefit of the law. 
Vide for the word, the firſt part of the Inſtitutes. 
oP to this word utlagetur, theſe words, ni/f per legem terre, do 
refer. ä 
(4) De libertatibus.] This word, Iibertates, liberties, hath three 
ſignifications: 
1. Firſt, as it hath been ſaid, it ſignifieth the laws of the realme, 
in which reſpect this charter is called charta libertatum. | 

2. It ſignifieth the freedomes, that the ſubje&s of England have; 
for example, the company of the merchant tailors of England, having 
power by their charter to make ordinances, made an ordinance, 
that every brother of the ſame ſociety ſhould put the one half of 
his clothes to be dreſſed by ſome clothworker free of the tame 
company, upon pain to forfeit x. s. &c. and it was adjudged that 
this ordinance was againſt law, becauſe it was againſt the liberty 
of the ſubject, for every ſubje& hath freedome to put his clothes to 
be dreſſed by whom he will, et /ic de fimilibus: and ſo it is, if ſuch 
or the like graunt had been made by his letters patents. 

3. Liberties ſignifieth the franchiſes, and priviledges, which the 
ſubjects have of the gift of the king, as the goods, and chattels of 
felons, outlawes, and the like, or which the ſubje& claim by pre- 
ſcription, as wreck, waife, ftraie, and the like. | 

So likewiſe, and for the ſame reaſon, if a graunt be made to any 
man, to have the ſole making of cards, or the ſole dealing with any 
other trade, that graunt is againſt the liberty and freedome of the 
ſubject, that before did, or lawfully might have uſed that trade, and 
conſequently againſt this great charter. 

Generally all monopolies are againſt this great charter, becauſe 
they are againſt the liberty and freedome of the ſubject, and againſt 
the law of the land. 

(5) Liberis conſuetudinibus.] Of cuſtomes of the realme, ſome be 
generall, and ſome particular. Of theſe reade in the firſt part of 
the Inſtitutes. And Iiberis is added, for that the cuſtomes of 
England bring a freedome with them. | | 

4. No man exiled, | 

By the law of the land no man can be exiled, or baniſhed out 
of his native countrey, but either by authority of parliament, or 
in caſe of abjuration for felony by the common law: and ſo when 
our books, or any record teak of exile, or baniſhment, other then 
in caſe of abjuration, it is to be intended to be done by authority 


of parliament:* as Belknap and other judges, &c. baniſhed into 
Ireland. 


This is a beneficially law, and is conſtrued benignly, and there. 


fore the king cannot ſend any ſubje& of England againſt his will 
to ſerve him out of this realme, for that ſhould be an exile, and 


he ſhould: perdere patriam: no, he cannot be ſent againſt his will 


into Ireland, to ſerve the king as his deputy there, becauſe it is 
out of the realme of England: for if the king might ſend ham out 
of this realme to any place, then under pretence of ſervice, as am- 


baſſadour, or the like, he might ſend him into the furtheſt part of 


the world, which being an exile, is prohibited by this act. And 
albeit it was accorded in the upper-houſe of parliament, anno 6 
E. 3. nu. 6. that ſuch learned men in the law, as ſhould bee ſent, 
as juſtices, or otherwiſe, to ſerve in Ireland, ſhould have no excuſe, 


yet 
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yet that being no act of parliament, it did not binde the ſubjeR. 


pembrughs caſe, who was warden of the cinque ports, and had 
aivers offices, annuities, and lands graunted to him for life, or in 
tee by the king under the great ſeale, pro ſervitio impenſo, et impen- 
rde, the king commanded Sir Richard to ſerve him in Ireland, as 
his deputy there, which he abſolutely refuſed, whereupon the king 
by advice of his councell, ſeiſed all things graunted to him, pro 
We /irpitio impendendo (in reſpect of that clauſe) but he was not upon 
mat reſolution committed to priſon, as by that record it appeareth; 
and the reaſon was becauſe his refuſall was lawfull, and if the re- 
fuſall was lawfull to ſerve in Ireland parcell of the kings dominions, 
a fortiori, a refuſall is lawfull to ſerve in any forein country. Anu 
it ſeemeth to me, that the ſaid ſeiſure was unlawfull, for pro ſervitio 
indenſo et impendendo, muſt be intended lawfull ſervice within the 
realme. 
5. No man deſtroyed, &c. 
That is, fore-judged of life, or limbe, diſherited, or put to torture, 
or death. 
The Mirror writing of the auncient laws of England, faith, ſoloient 
les rays faire droit à touts, per tux, ou per lour chiefe juſtices, et ore les 
les royes per lour juſtices comiſſaries errants alſignet a touts pleas : 
u aid de tiels eires font tornes de wiſcounts neceſſaries, et views de frankpl. 
„ gant que bones gents a tiels inqueſts inditerent de peche mortel, ſoloient 
les royes deſtruere ſans reſpons, c. Accord eft, que nul appelee, ne 
enditee ſoit deſtroy ſans reſpons. 
Thomas earle of Lancaſter was deſtroyed, that is, adjudged to 
die, as a traitor, and put to death in 14 E. 2. and a record thereof 


reſtored for two principall errors in the proceeding againſt the ſaid 
Thomas Earle, 1. Zuod non fuit araniatus, et ad reſponſionem poſitus 
tempore pacis, eo quod cancellaria, et aliæ curie regis fuer* apertæ, in 
alen, lex fiebat unicuique, prout fieri conſueuit. 2. Quod contra cartam 
de libertatibus, cum dictus Thomas fuit unus parium, et magnatum regni, 
in qua continetur (and reciteth this chapter of Magna Charta, and 
ſpecially, quod dominus rex non ſuper eum ibit, nec mittet, niſi per legale 
ndicium parium ſuorum tamen per recordum pred: Cum, tempore pacis 
40%; aranamento, ſeu reſponſrone, feu legali judicio parium ſuorum, contra 
gen, & contra tenorem Mag næ Chartæ) he was put to death: more 
examples of this kinde might be ſhewed. | 
Every oppreſſion againſt law, by colour of any uſurped authority, 
is a Kinde of deſtruction, for, quando aliguid prohibetur, prohibetur et 
omne, per quod devenitur adillud ; and it is the worſt oppreſſion, that is 
done by colour of juſtice. Goh 

It is to be noted, that to this verb deftruatur, are added aliguo 
modo, and to no other verb in this chapter, and therefore all things, 
by any manner of meanes tending to deſtruction, are prohibited: as 
if a man be accuſed, or indicted of treaſon, or felony, his lands, or 


nor any of his lands, or goods ſeiſed into the kings hands, before 
attainder: for when a ſubject obtaineth a promiſe of the forfeiture, 
many times undue meanes and more violent proſecution is uſed 
or private lucre, tending to deſtruction, then the quiet and juſt 
Proceeding of law would permit, and the party ought to live of his 
on untill attainder. * 
(6) Per 


— 


And this notably appeareth by a record, in 44 E. 3. Sir Richard 


made: and Henry earle of Lancaſter his brother, and heire, was / 
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Rot. clauſ. an- 
no 44 E. 3. Sir 
Richard Pem- 
brughs Caſe. 


5 E. 3. cap. 9 
28 E. 3. cap, 3. 
Forteſcue cap. 
22. 


Mirror, Caps 2» 
C3 © 


Paſ. 39 E. 3. 
Coram Rege, 
ohn of Gaunts 
caſe. Rot. Parl. 
4 E. 3. nu. 13. 
Countee de 
Arund. caſe. 
Rot. Parl. 42 
E. 3. nu. 23» 
Sir Jo. of Lees 
caſe. 


Lib. 10. fol. 74. 
In the caſe of the 
Marſhal ſea. 


Regula. 


goods cannot be graunted to any, no not ſo much as by promiſe, 


Rot. Parl. 15 
E. 3. nu. 6. &. 
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11 E. 3. breve. 
173. 6 R. 2. 
proces. Pl. ulti- 
mo. 20 E. 4. 6. 
20 Eliz. Dier, 
360. Lib. 9. fol. 
117. Seignior 
Zanchars caſe, 
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11. 
13 H. 8. 1. 


10 E. 4. 6. 


19 H. 7. Edm. 
de la Pole Earle 
of Suff. caſe. 
Hil. 13. Jace b. 
the Lord Norrice 
caſe coram rege. 


Stamf. pl. cor. 
130. 


Paſch. 26. H. 8. 
in the caſe of 
the L. Dacres of 
the north, re- 
ſolved by all the 
judges of Eng- 
land as juſtice 
Spelman reports. 
See the 3 part of 
the Inſtitutes, 
cap. Treaton, 


Magna Charta. Cap. 29. 


6) Por judicium parium ſuorum.] By judgement of his peer. 
On, a lord of a aa of England ſhall be tried by — 
being lords of parliament: and neither noblemen of any other 
country, nor others that are called lords, and are no lords of par. 
liament, are accounted pares, peers within this ſtatute. Who ſhall 
be ſaid pares, peeres, or equalls, ſee before cap. 14. per pares, 

Here note, as is before ſaid, that this is to be underſtood of the 


kings ſute for the words be, nec ſuper eum ibimus, nec fuper eum mit. 


temus, niſi per legale judicium parium ſuorum. Therefore, for ex. 
ample, if a noble man be indicted for murder, he ſhall be tried by 
his peeres, but if an appeale be brought againſt him, which is the 
ſuite of the party, there he ſhall not be tried by his peeres, but by 
an ordinary jury of twelve men: and that for two reaſons. Firk, 
for that the appeale cannot be brought before the lord high ſteward 
of England, who is the only judge of noble men, in caſe of treaſon, 
5 felony. Secondly, this ſtatute extendeth only to the Kings 
uite, 

And it extendeth to the kings ſuite in caſe of treaſqn, or felony, 
or of miſpriſion of treaſon, or felony, or being acceſſary to felony 
before, or after, and not to any other inferior offence. Allo it ex- 
tendeth to thetriall it ſelfe, whereby he is to be convicted: but anoble- 
man is to be indicted of treaſon, or felony, or of miſpriſion, or bein 
acceſſary to, in caſe of felony, by an inqueſt under the degree 
nobility: the number of the noble men that are to be triers are, 12. 
or more, 

And a peer of the realme may be indicted of treaſon, or fe- 
lony, before commiſſioners of oier & terminer, or in the kings 
bench, if the treaſon or felony be committed in the county where 
the kings bench ſit: he allo may be indicted of murder, or man- 
ſlaughter, before the coroner, & c. But if he be indicted in the 
kings bench, or the inditment removed thither, the noble man 
may plead his pardon there before the judges of the kings bench, 
way they have power to allow it, but he cannot confeſſe the in- 
dictment, or plead not guilty before the judges of the kings bench, 
but before the lord ſteward; and the reaſon of this diverſity, that 
the triall or judgement muſt be before or by the lord ſteward, but 
the allowance of the pardon may be by the kings bench, is becauſe 
that is not within this ſtatute. 

If a noble man be indicted, and cannot be found, proces of out- 
lawrie ſhall be awarded againſt him per legem terre, and he ſhall be 
outlawed per judicium coronatorum, but he ſhall be tried per Judiciun 
parium ſuorum, when he appeares and pleads to iſſue, | 

() Per legale judicium.] By this word legale, amongſt others, 
three things are implied. 1. That this manner of triall was by 
law, before this ſtatute. 2. That their verdict muſt be legally 
given, wherein principally it is to be obſerved, 1. That the lords 
ought to heare no evidence, but in the preſence, and hearing of the 
priſoner. 2. After the lords be gone together to conſider of the 
evidence, they cannot ſend to the high ſteward to aſke the judges 
any queſtion of law, but in the hearing of the priſoner, that he may 
heare, whether the caſe be rightly put, for de facdo jus oriturz neither 
can the lords, when they are gone together, ſend for the 4 to 
know any opinion in law, but the high ſteward ought to demand it 
in court in the hearing of the priſoner. 3. When all the evidence 
is given by the kings learned councell, the high ſteward 8518 

e * 
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collect the evidence againſt the priſoner, or in any ſort conferre 
with the lords touching their evidence, in the abſence of the pri- 
ſoner, but he ought to be called to it; and all this is implied in this 
word, /egale. And therefore it ſhall be neceſſary for all ſuch pri- 
ſoners, after evidence given againſt him, and before he depart from 
the barre, to require juſtice of the lord ſteward, and of the other 
lords, that no queſtion be demanded by the lords, or ſpeech or con- 
ference had by any with the lords, but in open court in his preſence, 
and hearing, or elſe he ſhall not take any advantage thereof after 
yerdict, and judgement given: but the handling thereof at large 
2nd of other things concerning this matter, 3 to another trea- 
tiſe, as before I have ſhewed, only this may ſuffice for the expo- 
ſition of this ſtatute, See the 3 part of the Inſtitutes, cap. 
Treaſon. 

And it is here called judicium parium, and not veredictum, becauſe 
the noble men returned, and charged, are not ſworne, but give their 
judgement upon their honour and ligeance to the king, for ſo 
are all the entries of record, ſeparately beginning at the puiſne 
lord, and fo aſcending upward. 

And though of ancient time the lords, and peeres of the realme 
uſed in parliament to give judgement, in caſe of treaſon and fe- 
lony, againſt thoſe, that were no lords of parliament, yet at the 
ſuite of the lords it was enacted, that albeit the lords and peeres 
of the realme, as judges of the parliament, in the preſence of the 
king, had taken upon them to give judgement, in caſe of treaſon 
and felony, of ſuch as were no peeres of the realme, that hereafter 
no peeres ſhall be driven to give judgement on any others, then 
on their peeres according to the law. 8 

N This triall by peeres was very auncient, for I reade, that Wil- 
ham the Conqueror, in the beginning of his raigne, created Wil- 
ham Fitzoſberne (wi o was earle of Rrereyil in Normandy) earle 
of Hereford in England, his ſonne Roger ſucceeded him, and was 
carle of Hereford, who under colour of his fiſters marriage at 
Exninge, neare Newmarket in Cambridge ſhire, whereat many of 
the nobility, and others were aſſembled, conſpired with them to 
receive the Danes into England, and to depoſe William the Con- 
queror (who then was in Normandy) from his kingdome of Eng- 
land: and to bring the ſame to effect, he with others roſe. This 
treaſon was Wat . by one of the conſpirators, viz. Walter earle 
of Huntingdon an Engliſ man, ſonne of that great Syward earle 
of Northumberland : for which treaſon this Roger earle of Hereford 
was apprehended, by Urſe Tiptoft then merit of Worceſter ſhire, 
and after was tried by his peeres, and found guilty of the treaſon 
per judicium parium ſuorum, but he lived in priſon all the daies of his 


It is provided by the ſtatute of 20 H. 6. that dutcheſſes, counteſ- 


ing a peere of the realme ought to be; which act was made in 
declaration, and affirmance of the common law: for marqueſſes, 
and viſcounteſſes not named in the act ſhall be alſo tried by their 
2 and the queene being the kings conſort, or dowager, ſhall 
1 70 be tried, in caſe of treaſon, ber pares, as queene Anne, the wife 
ot king Henry the eight was termino Paſch. anno 28 H. 8. in 


the towre of London before the duke of Norff. then high ſteward. 
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al * ] . 
4 E. 3. . 


Anno 8 Will. 


conq. 


Anno 8. W. 1. 


life. vou have heard in the expoſition of the 14 chapter, who are 
to be ſaid peeres, ſomewhat is neceſſary to be added thereunto. 


20 H. 6. cap. 9. 


ſes, and baroneſſes, ſhall be tried by ſuch peeres as a noble man, 


Paſch. a8 H. 8. 
Spelmans report. 
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Rot. Parliam. 
a6 E. 1. Rot. 1. 


25 E. 3. cap. 4. 


28 E. 3. cap. 3. 
37 E. 3. cap. 8. 
42 E. 3. cap. z. 


19 H. 6. 7. 


13 H. 4. 5. 


11H. 7. cap. 3. 
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If a woman that is noble by birth, doth marry under the degree 
of nobility, yet ſhee ſhall be tried by her peeres, but if ſhe be noble 
by marriage, and marry under the degree of nobility ſhee loſeth 
her dignity, for as by marriage it was gained, ſo by marriage it 
is loſt, and ſhee ſhall not be tried by her peers. If a dutcheff by 
marriage doe marry a baron, ſhee loſeth not her dignity, for all 
degrees of nobility, as hath been ſaid, are pares. If a queene 
dowager marry any of the nobility, or under that degree, yet 
looſeth ſhee not her dignity, as Katherine queene dowager of 
England, married Owen ap Meredith ap Theodore eſquire, and 
yet ſhee by the name of Katherine queene of England, maintained 
an action of detinew, againſt the biſhop of Carlile, 

And the queene of Navarra marrying with Edmund the brother 
of E. 1. ſued for her dower by the name of queene of Navarra and 
recovered, . 

(8) Nift per legem terre.) But by the law of the land. For the 
true ſenſe and expoſition of theſe words, ſee the ſtatute of 37 E. 3. 
cap. 8. where the words, by the law of the land, are rendred without 
due proces of law, for there it 1s ſaid, though it be contained in the 

rreat Charter, that no man be taken, impriſoned, or put out of his 
Ree-hold without proces of the law; that is, by indictment or pre- 
ſentment of good and lawfull men, where ſuch deeds be done in 
due manner, or by writ originall of the common law. | 

Without being brought in to anſwere but by due proces of the 
common law. 

No man be put to anſwer without preſentment before juſtices, or 
thing of record, or by due proces, or by writ originall, according to 
the old law of the land. 

Wherein it is to be obſerved, that this chapter is but declaratory 
of the old law of England. Rot. Parliament. 43 E. 3. nu. 22, 23 
the caſe of Sir John a Lee, the ſteward of the kings houſe. _ 

Per legem terre.) i. Per legem Angliæ, and hereupon all commiſ- 
ſions are grounded, whereinis this clauſe, fadturi quod ad juſtitian per. 
tinet ſecundum legem, et conſuetudinem Angliæ, Sc. And it is not laid, 
legem et conſuetudinem regis Anglie, leſt it might be thought to bind 
the king only, nor populi Angliæ, leſt it might be thought to bind 
them only, but that the law might extend to all, it is ſaid per /egem 
terre, i. Angliæ. | 

And aptly it is ſaid in this act, per legem terre, that is, by the lav 
of England: for into thoſe places, where the law of England 
runneth not, other lawes are allowed in many caſes, and not pro- 
hibited by this act. For example: if any injury, robbery, felony, 
or other offence be done upon the high ſea, lex terræ extendeth not 
to it, therefore the admirall hath conuſance thereof, and may pro- 


ceed, according to the marine law, by impriſonment of the body, 


and other proceedings, as have been allowed by the lawes of the 
realme. 

And ſo if two Engliſh men doe goe into a foreine kingdome, and 
fight there, and the one murder the other, /ex terræ extendeth not 
hereunto, but this offence ſhall be heard, and determined before 
the conſtable, and marſhall, and ſuch proceedings ſhall be there, 
by attaching of the body, and otherwiſe, as the law, and cuſtome 
that court have been allowed by the lawes of the realme J 

Againſt this ancient, and fundamental law, and in the face there- 


of, I finde an act of parliament made, that as well juſtices of ow 5 
| f ] 
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- 1ſtices of peace (without any finding or preſentment by the verdict 


4 ftwelvemen) upona bare information for the King before them made, 


{hould have full 
and determine all offences, and contempts committed, or done by 
any perſon, or perſons againſt the forme, ordinance, and effect of 
any ſtatute made, and not repealed, &c. By colour of which act, 
ſhaking this fundamentall law, it is not credible what horrible op- 
preſſions, and exactions, to the undoing of infinite numbers of people, 
were committed by Sir Richard Empſon knight, and Edm. Dudley 
being juſtices of peace, throughout England; and upon this unjuſt 
and injurious act (as commonly in like caſes it falleth out) 


SS 
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feitures. f 1655 
But at the parliament, holden in the firſt yeare of H. 8. this act 


of 11 H. 7. is recited, and made voide, and repealed, and the reaſon 
thereof is yeelded, for that by force of the ſaid act, it was mani- 
feſtly known, that many ſiniſter, and crafty, feigned, and forged 
informations, had been purſued againſt divers of the kings ſubjects 
to their great dammage, and wrongfull vexation : and the ill ſuc- 
ceſſe hereof, and the Fearefull ends of theſe two oppreſſors, ſhould 
deterre others from committing the like, and ſhould admoniſh 


8 5” & Ay 


D 
oo 


diſcretion. 

If one be ſuſpected for any crime, be it treaſon, felony, &c. And 
the party is to be examined upon certaine interrogatories, he may 
heare the interrogatories, and take a reaſonable time to anſwer the 


= EY 


3 fer legem terre, they bring not in abſolute, and partiall trialls by 


tenne houres) and the examinate, if he will, may put his anſwere in 
writing, and keepe a copie thereof: and ſo it was reſolved in par- 
liament by the lords ſpirituall and temporall, in the caſe of juſtice 
Richill. See the record at large. | 
And the Lord Carew being examined, for being privy to the 
We plot, for the eſcape of Sir Walter Rawſeigh attainted of treaſon, 
Leſired to have a copy of his examination, and had it, as per legen 
terre he ought. | 
Now here it is to be knowne, in what caſes a man by the law of 
the land, may be taken, arreſted, attached, or impriſoned in caſe of 


it is to be underſtood, that proces of law is two fold, viz. By the 
kings writ, or by due proceeding, and warrant, either in deed, or 


MY, in law without writ. | 

not As firſt, where there is any witneſſe againſt the offendor, he may 
by gg and arreſted by lawfull warrant, and committed to 
dy, priſon, 


Mben treaſon and felony is committed, and the common fame 
aud voice is, that A. is guilty, it is lawfull for any man, that ſuſpects 
him, to apprehend him. 


. bis fame Bratton deſeribech well, fama que ſiſßicionem inducit, 
ere, oriri debet apud bongs, et gra ves, non quidem aa has et maledicos, fed 
" of W/rovidas et fide di gnas perſonas, non Jemel, fed Je uus, quia clamor minuit, 


et af amatio manifeſtat. 

. So it is of hue and cry, and that is by the ſtatute of Wincheſ- 

er, which is but an affirmance of the common law: likewiſe if A. 
| þ bv BTR | | . be 


a new office was erected, and they made maſters of the kings for- 


parliaments, that in ſtead of this ordinary, and pretious triall 


treaſon or felony, before preſentment, inditment, &c. Wherein 


ZE 


power, and authority by their diſcretions to heare, 


1 H. 8. cap. 6. 


Rot. pl. 1 H. 4. 
memb, 2. nu. I. 


ſame with deliberation (as there the time of deliberation was 


Anno 16. Jacobi 
regis. 
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e 11 Hl. 4. 4. b. 
20 E. 4. 6. b. 
14 H. 8. 16. 

27 H. 8. 23. 


29 E. 3. 39. 


26 FE. 3. 71. 4. 


38 H. 8. faux 
impriſonment, 
Pr. 6. 


13 H. 7. K:lway 
34. b. b 

See more before 
hereof in the ex- 
poſition upon 
the ſtatute of 

1 E. 2. de fran- 
gentibus priſo- 
nam. 
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be ſuſpected, and he fleeth, or hideth himſelfe, it is a good cauſe tg 


arreſt him. 2 | N 

© If treaſon or felony be done, and one hath juſt cauſe of ſiſpition, 
this is a good: cauſe, and warrant in law, for him to arreſt any man, 
but he muſt ſhew in certainty the cauſe of his ſuſpition: and whe. 
ther the ſuſpition be juſt, or lawfull, ſhall be determined by the 
Juſtices in an action of falſe impriſonment brought by the party 
grieved, or upon a habeas corpus, c 

A felony 1s done, and one is purſued upon hue and cry, that is 
not of ill fame, ſuſpicious, unknown, nor indicted; he may be 
2 warrant in law, attached and impriſoned by the law of the 
and, | w 

A watchman may arreſt a night walker by a warrant in law. 

If a man woundeth another dangerouſly, any man may arreſt him 
by a warrant in law, until it may be known, whether the party 
wounded ſhall die thereof, or no. . E ol 

If a man keep the company of a notorious thiefe, whereby he is 
ſuſpected, &c. it is a good cauſe, and a warrant in law to arreſt 


m. 

If an affray be made to the breach of the kings peace, any man 
may by a warrant in law reſtrain any of the offenders, to the end 
the kings peace may be kept, bur after the affray ended, they cannot 
be arreſted without an expreſſe warrant. _ BE | 

See now the ſtatutes of 1 & 2 Phil. & Mar. cap. 13. & 2&3 
Phil. & Mar. cap. 10. 

Now ſeeing that no man can be taken, arreſted, attached, or 
impriſoned but by due proceſſe of law, and according to the law 
of the land, theſe concluſions hereupon doe follow. 1 5 

Firſt, that a commitment by lawfull warrant, either in deed 
or in law, is accounted in law due proceſſe or proceeding of 
law, and by the law of the land, as well as by proceſle by force of 
the kings writ. | | 

2. 'That he or they, which doe commit them, have lawfull au- 
thority. | 
3 That his warrant, or mittimus be law full, and that muſt be in 
writing under his hand and ſeale. | 

. The cauſe muſt be contained in the warrant, as for treaſon, 
felony, &c. or for ſuſpition of treaſon or felony, &c. otherwiſe if the 
mittimus contain no cauſe at all, if the priſoner eſcape, it is 10 
offence at all, whereas if the mittimus contained the cauſe, the 
eſcape were treaſon, or felony, though he were not guilty of 
the offence; and therefore for the kings benefit, and that the 
priſoner may be the more ſafely kept, the mittimus ought to contan 
the cauſe, 

5. The warrant or mittimus containing a lawfull cauſe, ought t 
have a lawfull concluſion, viz. and him ſafely to keep, untill he be 
delivered by law, &c. and not untill the party committing 
further order. And this doth evidently appeare by the writs of 
habeas corpus, both in the kings bench, and common pleas, eſche- 
quer and chancery, | | 

Rex wicecom. London. ſalutem, Præcipimus vobis, quod corpus 4. B. 
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runtiverit in bac parte, et hoc rullatenus omittatis, periculo incum- 
gente, et habeatis ibi hoc breve, teffe Edæu. Coke 20 Nov. anno regni 
noftr1 10,* 1 - N 

This is the uſuall forme of the writ of habeas corpus in the kings 
bench, vide Mich. 5 E. 4. Rot. 143. coram Rege, Keſars cafe, 
under the tefte of Sir John Markham. 

Rex wicecom. London. falutem. Præcipimus wobis, quod habeatis 
coram juſticiariis noftris, apud M eſim. die Jovis prox” poſt quinque 
ſeptiman. Paſehe, corpus A. B. quocunque nomine cenjeatur, in pri- 
na veſtra, ſub cuſtodia veſtra detent. ut dicitur, una cum die, et cauſa 
captionis et detentionis ejuſaem, ut iidem jufticiar. noftri, viſa cauſa 
illa, ulterius fieri fac', quod de jure, et jecundum legem, et conſue- 
tudinem regni noſtri Angliæ foret faciend. et habeatis ibi hoc breve, 
ze/ie, Oe. 

pe like writ is to be graunted out of the chancery, either in 
the time of the terme (as in the kings bench) or in the vacation; 
for the court of chancery is officina juſtitiee, and is ever open, and 
never adjourned, ſo as the ſubject being wrongfully impriſoned, 
may have juſtice for the liberty of his perſon as well in the vacation 
time, as in the terme. 

By theſe writs it manifeſtly appeareth, that no man ought 
to be impriſoned, but for ſome certain cauſe: and theſe words, 
ad ſubjiciend. et recipiend. c. prove that cauſe muſt be ſhewed: 
for otherwiſe how can the court take order therein according to 
law ? | 

And this doth agree with that which 1s ſaid in the holy hiſtory, 
dine ratione mihi videtur, mittere vindtum in carcerem, et cauſas ejus non 
But fince we wrote theſe things, and paſted over to 
many other acts of parliament; ſee now the petition of right, azo 
tertio Caroli regis, reſolved in full parliament by the king, the lords 
ſpirituall, and temporall, and the commons, which hath made an 
end of this queſtion, if any were. 

Impriſonment doth not onely extend to falſe impriſonment, and 
unjuſt, but for detaining of the priſoner longer then he ought, where 
he was at the firſt lawfully impriſoned. 

If the kings writ come to the ſheriffe, to deliver the priſoner, if 
hedetain him, this detaining is an impriſonment againſt the law of 
the land: if a man be in priſon, a warrant cannot be made to the 
gaoler to deliver the priſoner to the cuſtody of any perſon unknown 
to the gaoler, for two cauſes; firſt, for that thereby the kings writ 
of habeas corpus, or delivery, might be prevented. 2. The 
3 ought to bee, as hath beene ſaid, till hee bee delivered by 

aw. b 

f the ſheriffe, or gaoler detain a priſoner in the gaole after his 
acquittall, unleſs it be for his fees, this is falſe e cate 

In many caſes a man may be by the law of the land taken, and 
priſoned, by force of the kings writ upon a ſuggeſtion made. 
Againſt thoſe that attempt to ſubvert, and enervate the kings 
awes, there lieth a writ to the ſheriffe in nature of a commiſſion, 
ad capiendum impugnatores juris regis, et ad ducendum eos ad gaslam de 
Newgate; which you may reade in the Regiſter at large. Li ſupra. 

nd this is ex terre, by proceſſe of law, to take a man without an- 
Wer, or {ſummons in this caſe: and the reaſon is, merito beneficium 
Vs amittit, gui legem ipſam ſubwertere intendit, | 

if a fouldier alter wages received, or preſt money taken, doth 
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In the common 
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in that court, 
and the like in 
the eſchequer: 


Out of the chan- 
cery generally, 
though there be 
not any pri vi- 
ledge, &c. 


4 E. 4. 
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Rot. 71. & 79. 
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rices. 

8 H. 4. 18. 

20 E. 4. 6. 


Regiſt. 64. Rot. 
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Regiſt. fol. 267. 


F. N. B. 233, 


Vide Regiſt. 


284. 289, 290. 
for the arreſting 


of purveyo1s, 
which make 
purveyance of 


the men of the 


church. 


Regiſt. 267. 


F. N. B. 234. 
Bract. li. 5. fo. 


421. Brit. fo. 
39. 88. Fleta, 
li. 6. ca. 39. 
Hil. 7 H. 5. 


coram tege. Rot. 


7. Rot. c:aul, 


22 E. 3. in dorſ. 
20. pte. m. 14. 


Lib. 10. fo. 74. 
in the caſe of the 


Marſhalſea. 


Magna Charta. Cap. 29, 


abſent himſelf, or depart from the kings ſervice; upon the certig. 
cate thereof of the captain into the chancery, there lieth a writ to 
the kings ſerjeants at armes, if the party be vagrant, and hideth 
himſelfe, ad capiendum conductos proficiſcend. in obſequium noſtrum, e. 
ut ad dictum obſequium noſtrum wenire non curaverint. And this is 
ex terre, by proceſle of law, pro defen/ione regis, et regni, or for the 
ſame cauſe, a writ may be directed to the ſheriffe, de arre/tando ipſan, 
qui pecuni am recepit ad proficiſcendum in obſequium regis, et non eft pre. 
Fectus, . 
If a man had entered into religion, and was profeſſed, and after 
he departed from his houſe, and became 9 4 in the coun 


. againſt the rules of his religion, upon the certificate of the abbot, or 


prior thereof into the chancery, a writ ſhould be directed to the 
ſheriffe, de apoſtata capiendo, whereby he was commanded in theſe 
words; præcipimus tibi quod prefatum, Ic. fine dilatione arreſtes, 
et pre fat. abbat. c. liberes ſecundum regulam ordinis ſui caſtigand; and 
this was lex terre, by proceſſe of law, in honorem religionis. 

If any lay men with force and ſtrong hand, doe enter upon, ot 


keep the poſſeſſion either of the church, or of any of the houſes, or 


glebe, &c. belonging thereunto, the incumbent upon certificate 
thereof of the biſhop: or without certificate upon his own ſurmiſe 
may have a writ to the ſheriffe, de wi laica amovenda, by which the 
ſheriffe is commanded in theſe words; præcipimus tibi quod omnen 
vim laicam ſeu armatam, que ſe tenet in dia ecclefia, ſeu domibus eiden 
annexis, ad pacem noſtram in com. tuo perturband. fine dilatione amoveas, 
et fi quos in hac parte reſiſtentes inveneris, eos per corpora ſua attachias, tt 
in priſena noſira ſaluo cuſtodias, &c. and this is lex terre, by proceſſe 
of law, pro pace eccleſez. | 

Alſo a writ of ne exeas regnum may be awarded to the ſheriffe, or 
juſtices of peace, or to both, that a man of the church ſhall not depart 
the realme; the effect whereof is; guia datum eft nobis intelligere, guid 
A. B. clericus werſus partes exteras, ad guamplurima nobis, et quamplu- 
rima de populo noſtro prajudicialia, et damnoſa, ibidem profequend. tran/- 
ire propenit, &c. tibi præcipimus, quod predia” A. B. coram te corpora: 
liter venire facias, et ipſum ad fufficientes manucaptores, invemend. Ee. 
Er , hoc coram te facere recuſaverit, tunc ipſum A. B. proxime guole 


committas ſalvo cuſtodiend. quouſque hoc gratis facere woluerit, And 


there is another writ in the Regiſter directed to the party either of 
the clergy or laity, And this is lex terre, by proceſſe of law, fro 
bona publica regis et regni; whereof you may reade more at large in 
the third part of the Inſtitutes, cap. Fugitives. | 
Upon a ſurmiſe that a man is a leper, one that hath morbum elt. 
þharntiacum, ſo called, becauſe he hath a ſkin like to an elephant, 
there may be a writ directed to the ſheriffe, gruia accepimus guod I d. 
N. leproſus exiſtit, et inter homines cemitatus tui communiter conwer/atur; 
Sc. ad grave damnum homin” frad. et propter contagionem mr 
fred. periculum maniſeſtum, &c. tibi præcipimus quod  afſumptis tecun 
aliguibus diſcretis et legalibus hominibus de comitat. pred. non Suſpes » 
Sc. ad ipſum J. accedas, c. et examines, &c. et ſi ipſum leproſum indi- 
neris, ut pra dict“ eft, tunc ipſum honeſtiori modo, quo poteris a Commun! 
hominum predia” amoveri, et ſe ad locum folitarium ad babitand' ibiaen, 
prout moris eft, transferre facias indilate, Sc. And this is lex terra, 
by proceſſe of law, for ſaving of the people from contagion 3 
infection. e | 
But if any man by colour of any authority, where he hath 2 
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any in that particular caſe, arreſt, or impriſon any man, or cauſe 
him to be arreſted, or impriſoned, this is againſt this act, and it is 
moſt hatefull, when it is done by countenance of juſtice. 

King Edw. 6. did incorporate the town of S. Albons, and granted 
to them to make ordinances, &c. they made an ordinance upon 
paine of impriſonment, and it was adjudged to be againſt this 
ſtatute of Magna Charta; ſo it is, if ſuch an ordinance had been 
contained in the patent it ſelfe. 

All commiſſions that are conſonant to this act, are, as hath been 
ſaid. ſecundum legem, et conſuetudinem Angliæ. 

A commiſſion was made under the great ſeale to take I. N. (a 
notorious felon) and to ſeiſe his lands, and goods: this was re- 
ſolved to be againſt the law of the land, unleſſe he had been en- 
dicted, or appealed by the party, or by other due proceſſe of 
law. 

It is enacted, if any man be arreſted, or impriſoned againſt the 
forme of this great charter, that he bee brought to his anſwer, and 
have right. 

No man to be arreſted, or impriſoned contrary to the forme of 
the great charter, Fr 

See more of the ſeverall lawes allowed within this land, in the 
firſt part of the Inſtitutes, ſect. 3. 

The philoſophicall poet doth notably deſcribe, the damnable 
and damned proceedings of the judge of hell, 


Gneſius hic Radamanthus habet duriſſima regna, 
Caſtigatque, auditque dolos, ſubigitque fateri. 


— . ood 


And in another place, 
— leges fixit precio atque refixit. 
Firſt he puniſheth, and then he heareth: and laſtly, compelleth to 


confeſle and make and marre lawes at his pleaſure; like as the 
centurion in the holy hiſtory, did to S. Paul: For the text ſaith, 
Centurio apprebendi Paulum julſit, et ſe catenis ligari et tunc interrogabat, 
qus fuiſſet, et quid feciſſet: but good judges and juſtices abhorre 
theſe courſes. 

Now it may be demanded, if a man be taken, or committed to 
priſon contra legem terre, againſt the law of the land, what remedy 
hath the party grieved? To this it is anſwered: firſt, that every 
act of parliament made againſt any injury, miſchiefe, or grievance 
doth either expreſsly, or impliedly give a remedy to the party 
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charter appeareth; and therefore he may have an action grounded 
upon this great charter. As taking one example for many, and 
that in a powerfull, and a late time. Paſch. 2 H. 8. coram rege rot. 
538. againſt the prior of S. Oſwin in Northumberland. And it is 
Provided, and declared by the ſtatute of 36 E. 3. that if any 
man feel eth himſelfe grieved, contrary to any article in any ſtatute, 
he ſhall have preſent remedy in chancery (that is, by originall writ) 
by force of the ſaid articles and ſtatutes. 
2. He may cauſe him to be indicted upon this ſtatute at the kings 
ſuite, whereof you may ſee a precedent Paſch. 3 H. 8. Rott. 71. 
ram rege. Rob. Sheffields caſe. 
3. * He may have an habeas corpus out of the kings bench or 
Chancery, though there be no priviledge, &c. or in the court of 
« INST, F | common 


wronged, or grieved: as in many of the chapters of this great 
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Rot. Parliam. 
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land in the an- 
ſwert to the ar- 
ticles of the 
clergy hereafter 
at large in the 
expoſition of the 
ſtatute of artic. 
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Of the writ of 
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common pleas, or eſchequer, for any officer or priviledged perſon 
there; upon which writ the gaoler muſt retourne, by whom he was 
committed, and the cauſe of his impriſonment, and if it appeareth 
that his impriſonment be jaſt, and lawfull, he ſhall be remaunded 
to the former goaler, bat if it ſhall appeare to the court, that he 
was impriſoned againſt the law of the land, they ought by force of 
this ſtatute to deliver him: if it be doabtfull and under conſidera: 
tion, he may be bailed. | 

In 5 E. 4. coram rege Rot. 143. John Keaſars cafe; a notable 
record and too long here to be recited, 

10 Eliz. Rot. Leas caſe. 

In 1 & 2 Eliz. Dier. 175. Serogs caſe. 

In 18 Eliz. Dier. 175. Roland Hynds cafe i margine. 

4. He may have an action of fatſe impriſonment, 10 H. 7. fol, 
17. but it is entred in the court of common pleas Mich. 11H, 7, 
Rot. 327. Hilarie Warners cafe, and it appeareth by the record, 
that judgement was given for the plaintifez a record worthy of 
obſervation. | 

þ b He may have a writ de homine replegiando. 

ide Marlebridge, cap. 8. | 

6. He might by the common-law have had a writ de odio, & 
atia, as you may fee before, cap. 26. but that was taken away by 
ſtatute, but now is revived againe by the ſtatute of 42 E. 3. cap. i. 
as there it alſo appeareth. It is ſaid in 41 W. 2. Sed ne hujuſmidi 
appellati, wel indictati diu detineantur in priſoma, habeat bre ve de odio 
et atia, ſicut in Magna Charta, et aliis ſtatutis dict eft : and by the 
ſaid act of 42 E. 3. all ſtatutes made againſt Magna Charta are 
repealed. | | 4 26 I 

(9) Nulli vendemus, & 70 e This is ſpoken in the perſon of the 
king, who in judgement of law, in all his courts of juſtice is preſent, 
and repeating theſe words, aulli vendemus, Oc. ; 

And therefore, every ſubje& of this realme, for injary done to 
him in bon?s, tenris, wel perſona, by any other ſubject, be he eccle- 
ſiaſticall, or temporall, free, or bond, man, or woman, old, or young, 
or be he ontlawed, excommunicated, or any other without excep- 
tion, may take his remedy by the courſe of the law, and have 
juſtice, and right for the injury done to him, freely without ſale; 
fully without any denial}, and fpeedily without delay. | 

Hereby it appeareth, that juſtice muſt have three qualities, & 
mult be /ibera, quia nibil iniguins venali juftitia; plenay quia juſtitis 
non debet claudicare; et celeris, quia dilatio eſt queedam negatio; and 
then 1t 15 both juſtice and right. 

(10) Nulli regabimus, aut difſeremus, &c:) Theſe words have 
beene excellently expounded by latter acts of parliament, that by 10 
meanes common right, or common law ſhould be diſturbed, or de- 
layed, no, though it be commanded under the great ſeale, or priv* 
ſeale, order, writ, letters, meſſage, or commandement whatſoever} 
either from the king, or any other, and that the juſtices ſhall pro- 
ceede, as if no ſuch writs, letters, order, meflage, or other com- 
mandement were come to them, Judicium redditum per defaltuw 
affirmatur, non obftante breve regis de prorogatione judicii. 

That the common lawes of the realme ſhould by no meanes be 
delayed, for the law is the ſureſt ſanctuary, that a man can tak 


tifima caffis, and ſub clypeo legis nemo decipitur ; but the King * 
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ſtay his owne _ as 2 capias pro fine, for the king may feſpite his 
e and the like | 1 
wy protections that are not legall, which appeare not in the 
egiſter, nor warrant-d by our books, art expreNly againſt this 
danch zulli drfferemus : as a protection under the great ſeale granted 
to any man, di ected to the ſherifes, &c. and commanding them, 
that they ſhall not arreſt him, during a certaine time at any other 
mans ſuite, which hath words in it, per prærogati vam naſtram, uam 
nolumus t arguendam ; yet ſuch protections have beene argued by 
the judges according to their oath and duty, and adjudged to be 
void: as Mich. 11 H. 7. Rot. 124. a protection graunted to 
Holmes a vintner of London, his factors, ſervants and deputies, 
&c. reſolved to be againſt law, Paſch. 7 H. 8. Rot. 66. ſuch a pro- 


tection diſallowed, and the ſherife amerced for not executing the R 


writ, Mich. 13 & 14 Eliz. in Hitchcocks caſe, and many other of 
latter time: and there is a notable ® record of auiicient time in 22 E. 
1. John de Merſhalls caſe, non pertiner ad wictromittm de protectione 
regis judicare, imo ad curiam. | 

(It) Fuftitiam vel rectum.] Wee ſhall not ſell, cy; or delay Juſ- 
tice and right. Fuſtitiam vel rectum, neither the end, which is juſ- 
tice, nor the meane, whereby we may attaine to the end, and that 
bs he laws Ee: | 

Rectum, right, is taken here for law, in the ſame ſenſe that jus, 
often is ſo called. 1. Becauſe it is the right line whereby juſtice 
diſtributative is guided, and directed, and therefore all the commiſ- 
ſions of oier, and terminer, of goale delivery, of the peace, c. have 
this clauſe, Facturi guid ad juſtitiam pertinet, ſecundum legem, and con- 


Juetudinem Anglie, that is, to doe juſtice and right, according to the 


rule of the law and cuſtome of England; and that which is called 
common right in 2 E. 3. is called common law, in 14 E. 3. &c. and 
in this ſenſe it is taken, where it is ſaid, ita gd. ſtet refo in curia, i. 
legi in curia. 2. The law js called Fectam, becauſe it diſcovereth, 
that which is tort, crooked, or wrong, for as right ſignifieth law, ſo 
tort, crooked or wrong, ſignifieth injurie, and injuria eff contra jus, 
againſt right: recta linea oft index ſui, kt obliqui, hereby the crooked 
cord of that, which is called diſcretion, appeareth to be unlawfull, 
unleſſe you take it, as it ought to be, diſcretio eft diſcernere per legem, 
qud fit juſtum. 3. It is called right, becauſe it is the beſt birth- 
right the ſubje& hath, for thereby his goods, lands, wife, children; 
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18 E. 3. 47. 

9 E. 3. 7. L. 
E. 4. 132. 
Paſch. 3 H. 4. 

coram rege 
Rot. 16. War- 
wik. Rot. Parl. 
5 H. 4. nu. 3% 
22 aff, pl. 9. 
£0. 6. 50. b. 
orteſc. cap. 5 t. 
F. N. B. 237. 
ao. 11 H. 4. 
76. 31 E. 3. 
quare imp: 161. 
Mich. 11 H. 7. 
Rot. 124. in 
com. banc. 


Paſch. 7 H. 8. 


Rot. 66. in com. 


banc. | 
Mich. 13. & 14. 
Eliz. in com. 
banc, Hitch- 
cocks caſe. 

11 H. 4. 57. 
39 H. 6. 38. 

» Paſ. 22 E. 1. 
Rot. 39. coram 
rege Eſſex. 

W. I. cap: t. 

1 E. 3. cap. 14. 
2 E. 3. cap. 8. 
7 H. 4. cap. 14. 
1 H. 4. cap. 1. 
2 H. 4. cap. 1. 
4 H. 4. cap. 1. 
7 H. 4. cap. 1. 


See the 1. part of 


the Inſtitut. ſect. 


234+ 
Injuria eſt in, ſen 
contra jus. 


his body, life, honor, and eſtimation are protected from injury, and 


wrong: major hereditas wenit unicuig; naſtrum à jure, et legibus, 
quan à parentibus. | 

4. Laſtly, rectum is ſometime taken for the right it ſelfe, that a 
man hath by law to land: as when wee ſay there lieth breve de redo, 


in ſo much that ſome old readers have ſuppoſed, that recim in this 


chapter, ſhould be underſtood of a writ of right, for which at this 

ay no fine in the hamper is paid. As the goldfiner will not out of 
the duſt, threds, or ſhreds of gold, let paſſe the leaſt erum, in reſpe& 
of the excellency of the metall: ſo ought not the learned reader to 
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let paſſe any {ſyllable of this law, in reſpect of the excellency of the 
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57 Magna 


AP. 
0 MNES mercatores (1), niſi pub- 


Cap. zo. 


XXX. 


A LL merchants (if they were not 


lice antea prohibiti fuerint, ha- openly prohibited before) ſhal] 
beantſalvumet fecurum conduftum,exire have their ſafe and ſure conduct to (t 
de Anglia, et venire in Angliam,ct no- depart out of England, to come into ol 
rari, et ire per Angliam, tam per ier- England, to tarry in, and go through ar 
if ram, quam per aquam, ad emendum, England, as well by land as by water, W 
' vel vendendum, fine emnibus malis tolne- to buy and fell without any manner J* 
1 tis (2) per antiquas et rectas conſue- of evil tolts, by the old and rightful W 
J tudines (3), preterquam in tempore cuſtoms, except in time of war. And ye 
. guerre. At ſi ſint de terra contra nos if they be of a land making war againſt of 
| guerrina, et tales inveniantur in terra us, and be found in our realm at the or 
i noſira in principio guerra, attachientur beginning of the wars, they ſhall be 
q ſine dampao corporum ſuorum, vel re- attached without harm of body or tr 
[| rum, donec ſciaiur d nobis, vel a capi- goods, untill it be known unto us, or ſt 
| ; tali juſtitiario naſtro, quomodo merca- our chief juſtice, how our merchants m 
tores terræ noſtræ traftantur, qui tunc be intreated there in the land making uſ 
anv.niantur in terra illa contra nos war againſt us; and if our merchants tr 
1 guerrina, Et ſi neftri ſalvi ſint ibi, be well intreated there, theirs ſhall be 
8 N alii ſatvi ſint in terra noſtra, likewiſe with us, a0 
1 (12 Rep. 33. 2 Roll. 1156. 1 Bulſtr. 134. 9 Ed. 3. fat. 1. c. 1. 14 Ed. 3. ſtate 1. c. 2. 25 Ed. Pr 
3 3. Nat. 4. c. 2. 2 R. 2. ſtat. 1. Co 1. II R. 2. c. 7.) b, 
4 
9 (1) Omnes mercatores.] This chapter concerneth merchant — 
9 ſtran gers. fo 


Firſt it is to be conſidered, what the auncient lawes, before this 
| ſtatute, were concerning this matter. 


Mirror, cap. 1, 


By the aunclent kings (amongſt whom king Alfred was one) i- 


983. fendu fuit que nul merchant aliz ne hantaſt Angleterre forſque aux 4 foires, 


ne que nul demurraſt in la terre ouſter 40. jours. Mercatoru navigia, vt 


Int. leges Ethel. inimicorum quidem, qpuæcung; ex alto (nullis jactata tempeſtatibus ) in 
cap. 2. portum aliquem invehentur, tranguilla pace fruuutor; quin etiam ſi mari 
acta flutiibus ad domicilium aligucd illufire, ac pacis beneficio donatun 
navis appulerit inimica, atq; iſtuc nautæ confugerint, ipſi et res illorus 
onines auguſta face pottuntor | 
2. It is to be ſcene what this ſtatute hath provided. | 
1. That before this ſtatute, merchant ſtrangers might be pub- 
Iiquely proliibited, pablice proh:beantur. And this prohibition » 
intendable of merchant ſtrangers in amitie, for this act provideth 
_ afterward for merchant ſtrangers enemies; and therefore the pto- 
hibition intended by this act, muſt be by the common or publique 
councell of the realme, that is, by act of parliament, for that it con- 
cerneth the whole realme, and is implyed by this word (pw 
lice.) | ; 
2, That all merchant ſtrangers in amity (except ſuch as be ſo 
publiquely prohibited) ſhall have ſafe and ſure conduct in 7 things 
1. To depart out of England. 2. To come into England. 3. T9 
tarry here, 4. To goe in and through England, as well by lan 
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as by water. 5- To buy and to ſell. 6. Without any manner of 


evill tolles, 7. By the old and rightfull cuſtomes. 
Now touching merchant ſtrangers, whole ſoveraigne is in warre 


with the king of England. 


There is an exception, and proviſion for ſuch, as be found in the 
realme at the beginning of the warre, they ſhall be attached with 
a priviledge, and limitation, viz. without harme of body, or goods, 
with this Iimitation, untill it be knowne to us, or our chiefe juſtice 
(that is our guardien, or keeper of the realme in our abſence) how 
our merchants there in the land in warre with us ſhall be intreated, 
and if our merchants be well intreated there, theirs ſhall be Likewiſe 
with us, and this 15 jzs belli, Et in republica maxime conſervanda ſunt 
Jura belli. ; 

But for ſuch merchant ſtrangers as come into the realme after the 
warre beginne, they may be dealt withall as open enemies: and 
yet of auncient time three men had priviledge granted them in 
time of warre. Clericus, agricola, et mercator, tempore belli. Ut 
oretq; colat, commutet, pace fruuntur. | 

2 The end of this chapter was for advancement of trade, and 
traffique; the meanes for the well uſing, and intreating of merchant 
ſtrangers in all the particulars aforeſaid, 1s a matter of great mo- 
ment, as appeareth by many other aQs of parliament, for as they be 
uſed here, ſo our merchants ſhall be dealt withall in other coun- 
tries. 

(2) Mala tolneta.] b Evill tolles. 

This word tolnetum, and telonium, and theolonium are all one, and 
doe ſignify in a generall ſenſe, any manner of cuſtome, ſubſide, 
preſtation, impoſition, or ſumme of mony demanded for exporting, 
or importing of any wares, or merchandizes, to be taken of the 
buyer. In both theſe ſenſes it is here taken of ſeveral! kind of tolles: 
more ſhall be faid hereof, in the expolition of the ſtatutes of W. 1. 
ry yh 2. In the meane time ſee John Webbes caſe, lib. 8. 

ol. 46. | 

£ They are called mala tolneta, when the thing demanded for 
wares or merchandizes, doe ſo burden the commodity, as the mer- 
chant cannot have a convenient gaine by trading therewith, and 


thereby the trade it ſelfe is Ioſt or hindered. And in divers ſtatutes 


maletout for maletat, or maletout is a 
unjuſt exaction. 

Now this act after it hath dealt privatively, ne omnibus malis tol- 
netis, it goeth on for more ſurety affirmatively. 


French word, and fignifieth an 


(3) Per antiquas et redas conſuetudines.) That is, by auncient and 


right duties, due by auncient and lawtull cuſtome, which hath been 
the auncient policy of the realme to encourage merchants ſtrangers, 
they have a ſpeedy recovery for their debts and other duties, &c. 
per legem mercator.; which is a part of the common law. 

This word con/zetude, hath in law divers fignifications. 1. For 
the common law, as conſuetudo Anglia. 2. For ſtatute law, as con- 
tra conſuetudinem communi concilio regni edit. 3. For particular cuſ- 
tomes, as gavelkind, borough Engliſh, and the like. 4. For rents 
ſervices, & c. due to the lord, as conſuetudines et ſerwitia. s..For 
cuſtomes, tributes, or impoſitions, as de novis conſuetudinibus levatis 
in regno, five in terra, five in aqua. 6. Subſidies, or cuſtomes 
granted by common conſent, that is, by authority of parliament, 
pro bono publico, and thele be f et rectæ conſuetudines intended 


by 


T57 


[58] 
Regiſt. 129. de 
areſt fact. ſuper 
bonis mercator. 
aljenig. 
Rot. Parliam. 
Mich. 18 E. 1, 
coram rege ful, 
7. repriſel, 

I. 43 K. Kos 
cora rege rot. 
127. 17 333. 
ſtat. 2. cap. 17. 
lawe of morke. 
Rot. parl. 11 H. 
4. nu. 66. 
H. „ . 7. 
14 Hl. 6. c. 7. 
18 H. 6. c. . 
lat. Par. 966, 
2 . e. '$ 
9 E. 3. c. 1. 
14 E. 3. r. 2. 
25 E. 3. cap. 2. 
11 N. 2. e. 7. 
14 R. 2. cap. 9, 
16 R. 2. cap. 1. 
b Lib. 8. fol. 
45. John Webbs 
caſe. See the 
expoſition of 
W. 1. e. 3h 
46 E. 3. barre 
215. 30 E. 3. 13. 
b. F. N. B 227. 
d. Weſt. 1. c. 
30. 3 cap. 
25. | 
© See Rot. par- 
lia. 17 E. 4. nu. 
27, 28. and © 
21 E. 3 nu. 
29. Maletot ta- 


ken in good part. 


See the expoſitio 
of W. 1, cap. 31. 


Glanvil. lib. . 

c. 7. lib. 12. cap. 
9, 10. Regiſt. 4. 
159. F. N. B 10. 
IST, Caps Itiney 
ris. cap. Eſchea- 
tre. See before 


c. 4. cap. Itipe- 
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by this act, this agreeth with that, which hath been ſaid before in 7 
the end of the expoſition upon the eight chapter. = KF 
H-reby it appeareth that the king cannot ſet any new impoſt = ce 
upon the merchant, and therefore this act provideth not only af. = of 

See the ſtatute firmatively, viz. per antiguas, et rectas conſuetudines, but privately alſo, E 
1 _— this Aue omnibus malis tolnetis, within which words new 1mpoſitiors are 7 
. . 2: poder Fon included, and are here called mala tolneta, as oppoſite to ancient = to! 

and from whom and rightfull cuſtomes, or ſubſidies graunted by authority of par- 
it came. lament. N T3 | gan 
Dier, 31 H. 8. And where ſome have ſuppoſed, that there was a cuſtom due to the 7. 
43- 1 Mar. 92. king by the common law, as well of the ſtranger, as of the Engliſh; 175 
on Dier, called aniiqua cuftuma, viz. for wools, wooll-fells, and feather, that ii „. 
fee” to lay, for evety ſack of wooll containing 26 ſtone, and every ftong IRR 7 
[ 59 ] 14 pound, vj. s. viij. d. and for a laſt of leather, xiij. s. iiij. d. Cer. WR 3 
2 tain it is, that thoſe cuſtomes had their beginning by common con- ed 
| ſent by act of parliament, for king E. 1. by his letters patents ie. MW th 

Rot. Hat. 3. E. Citeth, cum prælati, magnates, et told communitas quandam novam con- | 
1. m. 1, rote fi- ſuętudinem nobis et heredibus noftris de lanis, pellibus, et coriis, viz. du © 

22 r faceo lane dimid mare? de 300. pellibus dimid marc”, et de laſto corii i 
751 Lun: * itt. g. itii. d. Oc. Herein foure things are to be obſerved; 1. That = Pc 
brevium, ex pte. theſe cuſtomes had their creation by authority of parliament, and W 
remem. The- were not by the co:mmon law, appearing by thele words, quandan Wl ch 
ſaur in Scac. mowan confuetudinem; ſo as it was new, and not old. 2. That this i 
new cuſtome was graunted to king Edw. 1. proved by this word . © 
nobis. 3. That it was graunted at the parliament holden 3 E. 1. * 
commonly called W. 1. (though the record thereof cannat be found) nn © 
for the ſaid patent bears date 19. Nov. anno 3 E. 1. Which was f 
neare the I. of that yeare, and the parliament was holden in = 2 
Claufo Paſeh, before, 4. That here conjuetudo ſigniſieth a cuſtome, Oh 
or ſubſidie graunted by common conſent by parliament, and in that a 
ſenſe it is here taken, and likewiſe in the ſtatute of 51 H. 3. fats- 80 
Rot. Pat, anno tum de ſcaccario, far in 48 H. 3. proclamation was made, contra «al 
48 H. 3. ergo. /uggerentes, Sc. Regem welle exigere tallagia inconſueta, et introducere 5 
extraneof. ö | 8 | 
Anno 25 F. 1. And herewith agreeth the act of parliament commonly called le 
dee mote in the confirmationes cartarum (which is but an explanation af this branch f 
| , 75 wad of Magna Charta) wherein it is enacted, that for no occaſion any P 
| aide, taſks, or takings hall be taken by the king, or his heires, but n 
by the common aſſent of the realme, Ering the auncient aides, and a 

takings due and accuſtomed. 9 „ 

Rot. Parliam. And whereas the moſt of the whole comminalty of the realme * 
13 H. 4. nu. 18. finde themſclves hardly grieved of the maletout (or ill tell) of woolls, c 
A new ofice that is to ſay, of every ſack of wpoll 40. s. and prayed the ſaid king | 
graunted witha ; | Ge $4.4 ſt 
fee in charge of to releaſe the ſame, thereupon the ſaid king di releaſe the ſame, 1 
the ſubject, is a- and graunted further for him and his heires, that no ſuch thing . 
| gainſt this act of ſhould be taken without their common aſſent, and their good will: | } 
72 7 1 e and in that act there is a ſaving, aud a nous, et nous heires la cuftumt 


34 ; ae l, nes, ealx, et Unures a ant ranie er la comminalti⸗ avant; 
e So 5 chi ac of varliated proverk 25 the ſaid cuſtome of vj. s. 
yiij. d. for wooll, and xiij. 5. ij. d, for leather was graunted by 

FER parliament. e „ 
Ann 24 F. 1. By the ſtatute 4 tallagio non concederido (which is but an expla- 
w e mo nati.n of ti is branch of the ſtatute of Magna Charta) it is provided: 
« hoy "2 Nullum tallagium vel cuxilium per nos wel hatredes noſtros in reg nt 
n ponat ur: ſtu lewetur fine voluntate et afſenſu archiepiſcopor um, a 


; 
F 
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mitum, baronums militum, burgenſium, et aliorum liberorum comit” de regna 
noſiro; 10 as E. 1. in concluſion added the effect of the clauſe con- 
cerning this matter, which in his exemplification he had omitted out 
of Magna Charta. | 

See cap. itineris de novis conſuetudinibus levatis in regno, five in 
terra, five in aqua, Qc. where conſuetudines are taken for cuſ- 

omes. 

s Upon grant to merchant ſtrangers of divers priviledges, liberties, 
and immanities they graunted to the king and his heirs, de quoliber 
ſacco lax 40 d. de incremento ultra cuſtumam antiquan; Ai marc 
que prius fuerit perſoluta et fic pro laſto coriorum dimid* marc”, et de 
treſcentis pellibus lanatis 40 d. ultra certum illud, quod et antiqua cu/- 
tuma fuerit prius datum. Note here the cuſtome which was graunted 
3 E. 1. is here called anti qua cuſtuma, and this new cuſtome is call- 
ed nova cuſt uma, and ſometime the one is called magna cuſtuma, and 
the other para cuſl uma. 

2. Here it appeareth that merchants ſtrangers paid the former 
cuſtome. 

Moreover by that charter, poundage of three pence upon the 
pound was graunted to the king, and his heires by the merchant 
ſtrangers, er de quolibet vini nomine cuſtumæ duos ſolidos, Sc. and 
this at this day is called butlerage, and is paid onely by merchant 
ſtrangers; but priſage is paid by the Engliſh onely, except the 
citizens of London, and this is an auncient duty: for I finde it 
accounted for in the raigne of H. 3. by the kings butler, and is 
called certa priſa, which at the firſt was graunted in lieu and ſatis. 
faction of purveyance for wines, And laſtly, by that charter it is 
graunted, quod nulla exactio, priſa. wel prajtatio, aut aliguod aliud 
ous ſuper perſonas mercatorum alienorum predidt', ſeu bona eorun- 
dem aliguatenus imponatur contra formam exprefſam ſuperius conceſſam : 
So as no impoſition can be ſet without aſſent of parliament upon 
any ſtranger. ED, | 
It was ordered and reſolved by divers prelates, earls, and barons, 
by force of the kings commiſſion, that no new cuſtomes could be 
levied, nor auncient increaſed, without authority of parliament, 
for that ſhould- be againſt the great charter, anne 6 E. 3. Rot. 
Parliament, nu. 4. that no tallage ſhall be aſſeſſed but in ſuch man- 
ner as it hath been in time of his aunceſtors, and as it ought to be, 
and diſannull all others, 

In anne 11 E. z. it was made felony to carry wooll ont of the 
realme, the end whereof was, that our wooll ſhould bee draped into 
cloth. But the king wanting made this aſe of this act; in the 
12 and 13 years 6 his raigne he made diſpenſations of that 
ſtatute in conſideration of money paid: but that ſtatute lived not 
long. In 13 E. z. a great impoſition was ſet upon woolls, and it 
is called a great wrong, cum populus regui naſtri warits oneribus, tal- 
| lagiis, et im oftionibus attenus pregravejur, quod dolentes referimus, 

and there doth excuſe himſelfe, EF 

Note here is the word zmpoſtienes firſt uſed, impoſed by 
be, king, in any regord that I haye obſeryed, and doe remem- 
ber, 


Anno 14 E. 3. cap. 21. A ſubſidie graunted to the king of 
wooll, woolfells, and leather, &c. by parliament, for a certain 


{Rs in reſpeQ of the warres, for oy the king graunteth, om 
| | F4 | 
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Cap. itineris, 


Rot chartarum. 


31 E. I. nu, 44. 
Charta Mercatge 


ria. 


Rot. Pat, anna 
40 H. 3 


604 


Fleta, lib. 2. 
Ca. Als 


Rot, ordinat' 
num. anno 5E. 


2» in SCagcariog 


11 E. 3. Cap, 1. 
Rot. parl. 13 E, 
3. nu. 12. li- 
cence, &c. & 14 
E. 3. nu, 3. li- 
cence. | 
Rot. alinance. 
12 E. 3. memby 
22. in dork 


14 E. 3 cap. 21. 
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Rot. parliam. 

17 E. J+ Nu, 28, 
25 E. 3. nu. 22. 
36 E. 3. nu. 26. 


Rot. parliam. 
21 E. 3. nu. 16. 
Rot. parliam. 
21 E. 3 Dier, 

1 Eliz, 165. 
Int' origin. Scac. 


24 E. 3. Rot. 13. 
27 E. 3. cap. 4. 


Int. original. de 
Scaccar. anno 
24 E. 3. Rot. 4. 
Vide im ile, 
ibid. 24 E. 3. 
Rot. 13. 
See the firſt part 
oſthe Inſtitutes, 
fol. 49. b. 
1 
Rot. parliam. 
45 E. 3. nu. 42. 
Rot. parliam. 
50 E. 3. nu. 17, 
8 


20. 
Nu, 163. et vide 
ibidem, 191. 


Rot. pat. anno 
25 E. 3. created 
duke of Aqui» 
taine. | 


Rot. Parl. 8 H. 
6. nu. 29. & 
Rot. Par. 28 H, 
6. nu. 35. 


Rot. parl. 3 H. 
5- nu. 30. Stat. 2, 
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after that time, he nor his heires would take more then the old 
cuſtome, 

After this time ended, the king entred into a new device to get 
money, viz, that by agreement and conſent of the merchants, the 
king was to have 408. of a ſack of wooll, &c. but hereof the com. 
mons (that in troth were to beare the burden, for the merchant will 
not be the loſer) complained in parliament, for that the graunt of 
the merchants did not binde the commons, and that the cuſtome 
might be taken according to the old order, which in the end 
was grauntcd, and that no graunt ſhould be made but by parlia. 
ment, | 

No charge ſhall be levied of the people, if it were not graunted 
in parliament, 

In 21 E. 3. by authority of parliament, a cuſtome was graunted 
of cloth, for that the wooll was for the moſt. part converted into 
cloth, which you may ſee in Orig. Scaccar. 24 E. 3. Rot. 13. 

By the ſtatute of 27 E. 3. cap. 4. in print, a ſubſidie of every 
cluth to take of the ſeller (over the cuſtomes thereof due, that is, 
ſuch as then endured for a time, and were graunted by parlia- 
ment) that is to ſay, of every cloth of aſſiſe, wherein there is no 
grain, 4. d. &c. 

And here it is worthy of obſervation, that there were two cauſes of 
the making of this ſtatute. 1. For that for cloth no cuſtome was 
due other then by the act of 21 E. 3. 2. For that wooll being con- 
verted to a manufacture, and made into cloth, the ancient cuſtome 
of dimid. mark for a ſack of wool was not by law payable, becauſe 
the wocll was turned into another kinde, albeit the cloth was 
made of the wooll; and this doth notably appeare by the records of 
the exchequer, one of them in the ſame yeare that the act of 27 E. 
3. was made, | 

Ac jam magna pars lane dicti regui nefiri ecdem regno pannificetur, 
ce qua cuftuma aliqua nobis nem oft ſoluta; and there it appeareth that 
that was the caule, of giving to the king a ſubſidie for cloth by 
the ſaid act of parliament, of 27 E. 3. And yet if in any cale 
the king by his prerogative might have ſet any impoſition, 
he might have {et in that ca.e, becauſe as it appeareth by the record 
by making of cloth hee Joſt the cuſtome of wooll. 

Rot. parliam. 45 E 3. No impoſition or charge, &c. ſhall be 
ſet without ailent of parliament. 

co E. 3. Richard Lions, a merchant of London puniſhed for 
procuring new unpoſitions, and ſo was the lord Latimer, the kings 
chamberlaine. And in the ſame parliament, nu. 163. upon com- 
plaint that new impoſiticns were ſet, the king in parliament al- 


ſented that the ancient cuſtome ſhould be holden, and no new im- 


poſition ſet. 

In the raigne of E. 3. the black prince of Wales having Aquitaine 
granted to him, did lay an impoſition of fuage or focage, à fot, 
upon the ſubjects of that dukedome, viz. a ſhilling for every fire 
called harth ſilver, which was of ſo great diſcontentment, and odious 
to them, as 1t made them to revolt. 

And no king fince this time impoſed by pretext of any prerogi- 
tive, any charge upon marchandiſes imported into, or exported out 
of this realme, pntill queen Maries time. See the ſtatute of 11 R. 
2. cap. 9. & Rot. Parliament. 8 H. 6, num. 29. | 

And in 3 H. 5. the ſubſidie of tunnage and poundage v#® 

graunte 
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&c. 
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graunted to king H. 5. during his life, in reſpect of the reco- See in the 


very of his right in France (which was the firſt graunt for life of 
that kinde) yettherein was a proviſo, that the king ſhould not make 


4 a graunt taereof to any perſon, nor that it ſhould be any precedent 
br the like to be done to other kings afterwards; but yet all the 
W ings after him have had it for life, ſo forcible is once a precedent 


flxed in the crown, adde what provi/o you will. 
And this graunt by parliament of the ſubſidy of tunnage and 
poundage to the king 1s an argument, that the king taking it of 


A 0 r the ſubject had no power to impoſe it himſelfe. 


Ine lords and commons cannot be charged with any thing for the 
defence of the realme, for the ſafeguard of the fea, & c. unleſſe it be 


vy their will in parliament, that is, in the graunt of a ſubſidy, where- 
onto the king aſſented. 


Non poteſt rex ſubditum reaitentem onerare impoſitionibus. | 

King Philip and queen Mary, graunted by letters patents to the 
major, baylitfes, and burgeſſes of Southampton, and their ſucceſſors, 
that no wines called Malmeſeyes to be imported into this realme by 
any denizen, or alien, ſhould be diſcharged or landed at any other 
place within this reaime, but onely at the ſaid town and port of 


W Suthampron, with a prohibition, that none ſhould doe to the con- 


trary upon pain to pay treble cuſtome to the king and queen, &c. 
And for that Anthony Donate, Thomas Frederico, and other mer- 


l chant ſtrangers bought divers buts of Malmeſey, &c. and landed 


them at Goore, and in Kent, Gilbert Gerard the attourney general, 
informed in the exchequer, againſt the ſaid merchant ſtrangers for 
the ſaid treble cuſtome, &e. Upon which information, as to the 


aid treble cuſtome, the ſaid Anthony Donat demurred in law, 


&c. And this caſe was argued in the exchequer chamber by 
counſell learned on both ſides, and upon conference had, two 
points were reſolved by all the judges. 1. That the graunt made 
in reſtraint of landing of the ſaid wines was a reſtraint of the liberty 
of the ſubject, againſt the lawes and ſtatutes of the realme. 2. That 
the aſſeſſement of treble cuſtome was meerly void, and againſt the law. 
As it appeareth by the report of the lord Dier under his hand (which 

have in my cuſtody.) But after by act of parliament, in anno 
5 Eliz. the ſaid charter is eſtabliſhed as to merchant ſtrangers onely, 
but not againſt ſubjects. 

And where impoſts, or impoſitions, be generally named in divers 


acts of parliament, the fame are to be intended of lawfull impo- 


ſitions, as of tunnage, and poundage, or other ſubſidies impoſed 
by parliament, but none of thoſe acts or any other doe give che 
king power at his pleaſure to impoſe, See the firſt part ot the In- 
ſtitutes, ſect. 97. | | 

It is then demaunded, by what law cuſtome is paid for kerſeyes, 
whites, plaine, ſtraits, and other new draperies, made of woo]l ; for ĩt 
appeareth by acts of parliament, and common experience, that all 
theſe pay cuſtome to the king. To this it is anſwered, that a propor- 
tionable ſubſidy, or cuſtome is paid for them within the equity of 
the ſaid ſtatute of 27 E. 3. cap. 4. and likewiſe a proportionable 
alnage is alſo due for them by that act. | 


whether friſadoes, bayes, northern cottons, northern dozens, cloth- 
Tan, durances, perpetuanoes, . tuft-mocadoes, ſackcloth, fuſtians, 


workeds, ſtuſtes made of worked yarne, &c. were within the ſaid - 


fourth part of 
the Inſtitutes, 
cap. of thehigh 
court of parlia- 
ment, more of 


the ſubſidy of 
tunnage. 


Rot. Parliam. 
13 H. 4+ nu. 1% 


Forteſc. c. . & 
18. ; 


Int' communia 
de termino S. 
Trin. anno 1 


Eliz. Rot. 73. 


Mag. Charta, ca. 
30.9 E 3. C. 1. 
14 E. 3. 

25 E. 3. cap. 2. 
27 & 28 E. 3. 
of the ſtaple. 

2 R. 2. cap. 1. 


24 H. 6. cp. 
18. 14 H. 8. ca. 
4. 13 El. c. 4. 


1 ac. ca. 1. 
3 Jac. Ca, 6. 


Int* decreta in 
camera Scac. 
Mich. 3 & 4 El. 
Mich. 32 & 

33 Eliz, Mic. 39 
& 40 Elis. 


* [62] 


Hil. & Paſch. anno 2 Jacobi regis, great queſtions were moved, 
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Magna Charta. Cap. zo, 


of 27 E. 3. as concerning the ſubfidy, and alnage: and if they wen 
not, whether the king by his prerogative might not impoſe a re, 
ſonable ſubſidy, or cuſtome upon them proportionably to the cloth 
mentioned in the ſtatute of 27 E. 3. And this being queſtjonel 
before the lords of the councell, they wrote to the judges to be 
certiſied what the law was in theſe caſes, who upon mature delibe. 
tion, the 24 of June 1605, reſolved, and fo certified the lord 
y their letters under all their hands, that all friſadoes, bayes, nor. 
thern dozens, northern cottons, cloth- raſh, and other new dra 
made wholly of wooll, of what new name ſoever made, as new dra. 


pery for the uſe of mans body, are to yeeld ſubſidy, and alnage ac. 


Note this, 


cording to the ſtatute of 27 E. 3. and within the office of the aun. 
cient alnager, as may appeare by ſeverall decrees in that behalſe in 
the exchequer, in the time of the late queen: but as touching fuſtiang, 
canvas, and ſuch like made meerly of other ſtuffe then wooll, or 
being but mixed with wooll, it was reſolved by all the judges, that 
no charge could be impoſed for the ſearch or meaſuring thereof, but 
that all ſuch letters patents ſo made are voyd, as may appeare by a 
record of 11 H. 4. wherein the reaſon of the judgement is particu- 
larly recited, which the judges thought good in their letters to ſe 
downe as followeth. 

King H. 4. graunted the meaſuring of woollen cloth, and canvas, 
that ſhould be brought to London, to be ſold by any ftranger or 
denizen (except he were free of London) auf an ob, of every 
whole peece of cloth ſo meaſured of the ſeller, and one other ob. of 
the buyer, and ſo after that rate for a greater or leſſer quantity, and 
one penny for the meaſuring of an C. ells of canvas of the ſeller, and 
ſo much more of the buyer; and though it were averred that two 
other had enjoyed the ſame office before with the like fees, viz, 
one Shearing by the ſame kings graunt, and one Clithew before by 


the graunt of R. 2. (and the truth was, Robert Pooley in 5 E.; 


23 E. 3. ex pte 
Remem. The- 
ſaurar. Rot. par- 
liam, 25 E. 3. 
enacted accord- 
ing to this reſo- 
Jution, 

30 E. 3. Com- 
t. Forinſeco. 
in Scaccar. com- 
E Joh. Mare- 


Paſch. 1 Eliz. in 


* 1 


and John Mareis, in 25 E. 3. had likewiſe enjoyed the ſame) y 
amongſt other reaſons of the nid judgement, it was ſet dow ne, and 
adjudged that the former poſſeition was by extortion, cohertion, and 
without right, and that the ſaid letters patents were in oxerg/1onen, 
oppreſſionem, et depauperationem ſubditorum domini regis, Tc. et non i 
emendationem ejuſdem populi; and therefore the ſaid letters patent 
were voyd. And as touching the narrow new ſtuffe made in Nor. 
wich, and other places of worſted yarn, it was reſolved that it was 
not grauntable, nor fit to be graunted, for there was never a 
alnage of Norwich worſteds, and for theſe ſtuffes, if after the 
be made, and tucked up for ſale by the makers thereof, tl 
ſhould. be again opened to be viewed, and meaſured, they 
not well fall into their old plights, &c. as by the ſaid letters it mor 
at large appeareth. 'Theſe letters were openly read at the councel 
table, and well approved by the whole councell, and the lords con- 
manded the ſame to be kept in the council cheſt to be a directia 
for them to anſwer ſuitors in theſe caſes, 3 
But three judgements in the excheqper have been cited for 
proofe, that the king hath power to ſet impoſitions upon merchatr 
dizes exported, and imported. 5 X 10 
1. A judgement given in the exchequer in an inſormation ag2” 
Germane Cioll for 40. s. ſet by queen Mary upon every tun af v1 
of the growth of France to be brought into the realme. But tht 


Faſe therg was this, the artourney generall informed, that #11 


10 
A 


* 
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4 
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king Philip and queen Mary by their proclamation 30 Marti, in 
the 4 and 5 yeares of their raigne, did will and ſtraitly command, 
that no wines of the growth of France, ſhould be brought into this 
realme, without ſpecial] licence of the ſaid king and queene, under 
paine of forfeiture of ſych wine to the king and queene, cumg; etiã 
dia" nuper rex et regina de adviſamento concilii ſui ad tunc ordinaver? 
et decreverunt, quod quelibet perſona, que in hoc regnum Angliæ indu- 
ceret hujuſmodi vina contra fermam proclamationis predic”, folveret 
pro quolibet dolio huguſmodi vini 40.8. vocat impoft. Sc. and that 
Ge man Ciol, againit the forme and effect of the ſaid proclamation, 
had brought into the realme 338. tunnes of wines of the growth of 
France, an4 had not paid 40s. for each and every tunne: the de- 
ſen lant pleaded a licence from the faia king and queene, dated the 
9. of Decemb. anno 1 & 2, to bring into the realme 1500. tunnes of 
vine, of the growth of Fraunce, in ſtrangers bottoms, with a zoz 
cbfanie of any law, ſtatute, or proclamation made or to be made to 
the contrary, whereapon the demurrer was joyned. 

In this record thele things are to be obſerved, firſt that a procla- 
mation prohibiting importation of wines upon paine of forfeiture, 
was againk law: for ic appeareth not, that any warre was betweene 
the realmes. 2. Tlie proclamation was made of purpoſe to ſet an 
impofition, for the 408. is impoled upon them only, and upon ſuch 
as ſhouid bring in wines againſt the ſaid proclamation, ſo as the 
proclamation was the ground of this information. 3. The king 
and queene by advice of their councell, did order, and decree, &c, 
and ſhewerh not how, or by what meanes this order and decree 
was made: the pleading of ſuch a former licence ſo inſufficiently 
ſheweth, that it was by agreement and conſent, 

2. The executors of cuſtomer Smith, were charged in a ſpeciall 
information for receiving an impoſition of iii. s. fili. d. ſet by 
queene Elizabeth, under her privy fignet, upon every hundred 
weight of allome made within the dominions of the pope, and 
judge nent in the exchequer was given againſt them: the reaſon of 
this Judgement was, for that cuſtomer Smith received the ſame as 
due to the queene, and the iſſue was joyned, quod prædicti executores 
yon tenebantur ad computum, &c. and the validity of the impoſition 
was never queſtioned, 8 9 V 

3. A Judgement was given in the exchequer, for an impoſitiou 
ſet upon currants, but the common opinion was, that that judgement 
was againſt law, and divers expreſſe acts of parliament 5 and ſo by 
that which hath been ſaid, it doth mani/eſtly appeare. © — 

To conclude this point, with two of the 'maximes of the comman 
law. 1. Le commion ley ad tielment admeaſure les prerogatives le roy, 
ns ilx ne tolleront, ne prejudiceront' le inheritance daſcun, the common 

aw hath to admeaſured the prerogatives of the king, that they 
ſhould not take away, nor prejudice” the inheritance of any: and 
the beſt inheritance that the ſübject hath, is the law of the realme, 
2. Mbil tam proprium eft imperii, quam legibus vivere, | pap 

Upon this chapter, as by the laid particulars may appeare, this 
concluſion is neceſſarily gathered, that all monopolies con- 
Cerning trade and traffique, are againſt the liberty and free- 
3 declared and graunted by this great charter, and againſt 
ers other acts of parliament, which are good commentaries upon 
pui chapter. IT! SHE. | | * 1 | 
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Mich, 38 & 38 
Eliz. in Scaccay 
rio Rot. 319. 


In mem. Scac- 
car. int. com. 
Paſc. 4 Jacob. 
Rot. 32. in in- 
form. verſ. John 
Bate de London 
mercat. Pl, 
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63 Magna Charta. 


Mirror, c. 5. § 5. 
4 E. 4. c- 15. 
27 H. 6. cap. Jo 


17 E. 4. cap. 1. 40% . 
3 H. 7. cap. 8, 


upon the ſtatutes 
of imployments. 


place. 


[ 64 ] SAFE. 


0 quis tenuerit de aliqua eſcaeta, ſicut 

de honore Wallingford, Netting, 
Bolon. et de aliis eſcaetis (1) que ſunt 
in manu noſtra, et ſint baronie, et obie- 
rit heres ejus, non det aliud relevium, 
nec faciet nobis aliud ſervitium, quam 
faceret baroni, fi baronia eſſet in manu 


baronis, et nos eodem modo eam tenebi- 


mus, quo baro eam tenuit, Nec nos 
occaſione talis baronie, vel eſcaetæ ha- 
bebimus aliquam eſcaetam, vel cuſto- 
diam aliquorum noſtrorum hominum, niſi 


de nobis alibi tenuerit in capite ille qui 


tenuit baroniam, vel eſcactam illam. 


(Bro. Livery, 58. Bro. Tenures, 57, 61, 94,9 


fat, 2. C. IJ. I Ed. 6, Co 4+) 


By this chapter it is declared, and enacted, that if any man hold 


Le point del conge del demurrer des merchants aliens eft iſſint int. 
pretable, que ceo ne ſoit in prejudice des villes, ne des merchants day. 
5 H. 4. c. 9. gleterre, et il ſoient ſerements al roy et plevyes lx demurront pluis que 


For the well intreating and 2 of merchant ſtrangers and 
See hereafter denizens, and for * due imployment of t 

the expoſition tive commodities of this realme, many ſtatutes have beene made 
ſince this great charter, and have been excellently expounded in 
the raigne of queene Elizabeth, but that matter belongs not to this 


any of our men, unleſs he that held 


of us in chief. 


9. 26 H. 8. pl. 3. 2 Inſt, 14. Regiſt, 184. 1 El. þ 


Cap. zi. 


heir money upon the na. 


XXXI. 


J* any man hold of any eſchete, zz 
of the honour of Wallingford, 
Nottingham, Boloin, or of any other 
eſchetes which be in our hands, andare 
baronies, and die, his heir ſhall! give 
none other relief, nor do none other ſer- 
vice to us, than he ſhould to the baron, 
if it were in the baron's hand, And 
we in the ſame wiſe ſhall hold it as 
the baron held it; neither ſhall we 
have, by occaſion of any barony or 
eſchete, any eſchete or keeping «i 


the barony or eſchete otherwiſe bel 


of any eſcheate, as of any honour, or of other eſcheats, which are 

baronies, and were in the kings hands; firſt, if he die, his heire 

being of full age, his heire ſhall give no other relicfe to the king 

then he did to the baron. 2. Nor doe none other ſervice to the 

King, then he ſhould have done to the baron. z. That the king 

ſhall hold the honour or baronie as the baron held it, that is, of ſuch 

eſtate, and in ſuch manner and forme, as the baron held it. 4. T'* 

king ſhall not have by occaſion of any barony, or eſcheate, any el 

cheate but of lands holden of ſuch baronie. 5. Nor any ward(bip 

of any other lands then are holden by knights ſervice of ſuch 

baronie, unleſſe he, which held of the baronie, held alſo of the 

king by knights ſervice in capzte. | | 

All this is meerely declaratory of the common law, and here 

appeareth that he that holdeth of the king, muſt hold of the perſon 

of the king, and not of any honor, barony, mannor or ſeignor)* 

See the firſt part and it appeareth farther in our books, that he that holdeth of the 

of the Inſtitutes, King in chiefe, muſt not only hold of the perſon of the king, butthe 

ſet. 103-47 E- tenure muſt be created by the king, or ſome one of the prograne. 
X 


Zo 21. F. N. B. Te 


Cap. 32. Magna Charta. 64 


or predeceſſors kings of this realme, to defend his perſon and 
crow ne, otherwiſe he ſhall have no prerogative by reaſon of it, for 
no prerogative can be annexed to a tenure created by a ſubject. 
Note here is not named the honour of Lanc. which was an auncient 
honour ever ſince the conque t, which E. 3. raifed to a count pala- 
tine, as in the 4. part of the Inſtitutes, cap. Duch. of Lancaſtre ap- 
peareth, See 28 II. 6. 11. per touts les juſtices. 1 E. 6. Bro. trav. 53. 
Stamford Prerog. 29. b. es | 
(1) De aliis eſcheatis.] Some queſtion hath been made of theſe 47 F. 3. 21, Ri- 
words, for ſome have {aid that theſe words are to be underſtood of com- Paraves caſe, 
mon eſcheats, as where the lord dieth without heire, or where he is 
attainted of felony : but where the lord is attainted of high treaſon, 
there the king hath the land by forfeiture of whomſoever the land is 
held, and not in reſpect of anv eſcheate by reaſon of any ſeigniorie: 
and therefore where William Riparave a Norman, neld lands in fee 
o' the king, as of the honour of Pever-ll, and Riparave forfeited 
his ſaid land for t:eafon, and the king ſeiſed it as his eſcheate of Nor- 
W randy, in this caſe the land fo forfeited was no part of the honour, 
as it ſhou!d have been, if it had come to the king, as a common 
eſcheate, for it cometh to the king by reaſon of his perſon, and 
crowne, and therefore if he graunt it over, &c. the patentee ſhall [ 65] 
hold it of the king in chiefe, and not of the honour. And all this 
is to be agreed, but yet the tenants that held before of the honour 
by knights {-rvice, cannot hold of the king in chiefe. 1. For that 
they hold not of the perſon of the king, but of the honour. 2. Be- 
cauſe the tenure was not created by the king, or any of his progeni- 
tors, as hath been ſaid. : a | 
And ſo doth Bracton, who wrote ſoone after the ſtatute, expound 
this great charter to extend to forfeiture of baronies for abs rl as fal. e 
of the Normans. 3 8. tenures. Br. 
And yet to make an end of all ambiguities and queſtions, the 44.29 H. 8. 
ſtatute of 1 E. 6. was made, which is, as the words be, a plain de- "_ ; 2 * 
claration and reſolution of the common law. Likewiſe the ſtatute Dier 68. 
of 1 E. z. which provideth, that where the land, that is holden of 1 E. 6. cap. 4. 
the king, as of an honour, is aliened without licence, no man ſhall be * E. 3- cap. 13. 
thereby grieved, is allo a declaration of the common law. _ 2 * 
8 By chis chapter it appeareth, that a ſubject may have an ſe. 8 
onour. | 


CAP. XXXII. 


N ULLUS liber homo det de cæ- NO freeman from henceforth ſhall 

tere amplius alicui,, vel vendat give or ſell any more of his land 
Lalicui] de terra ſua, quam ut de re- but ſo that of the reſidue of the lab 
adus terre ſuæ poſſit ſufficienter fieri the lord of the fee may have the ſer- 


domino feodi ſervitium ei debitum, quod vice due to him, which | 
fertinet ad fcadum illud. OR . 


Tr. 1. E. 1. coram rege. Not. & Derb. a declaration made of this act. Brack. I. 1. Britton. fol. 


88. Fleta. . , 
tat, yy 15 cap. 3. Mirror, c. 5: $ 2. Cuſtumier de Norm. cap. 116. (1 Inſt, 43. a. 18 Ed. 1. 
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t Firſt it is to be ſeene, what the common law was before ui 
tute. | 

2 ** is wrought by this ſtatute, where the lands are holde 

of the king | 

z What this flatute hath provided ih cafe wheie lands ave ld 

den of a ſubject. ; 

Before this ſtatute, in eaſe where the tenure was of a common 
perſon, the tenant might have made a feofment cf a parcell of his 
tenancy to hold of him, for the ſeigniory remained intire as js 
was, and the lord might diſtreine in the tenancy paravaile for his 
rent, and ſervi.e ; but at the common law, he could not have given 
a part of his tenancy to be holden of the lord, for the tenant by ti 
act could not divide the ſeigniory of the lord which was intire, for 
at the beginning the lord reſerved his ſeigniory out of the whole 
tenancy, and might diſtreine in every part thereof for his ſeigniory; 
but if the tenant might have made a feofment of part to hold of the 
lord, then had he ſecluded the lord of his liberty to diſtreine for the 
whole ſeigniory in every part thereof. | 

At the common law the tenant might have made a feofment of 
the whole tenancy to be holden of the lord, for that was no preji- 
dice at all to the lord. 3 
Nut in the kings caſe it was doubted, whether his tenant miglt 
have given part of the tenancy to hold of himſelfe, becauſe the land, 
and the profit that might come to the king thereby, was removet 
farther off from him, and the meſnalty was ever of leſſe value, then 
the land, and for that cauſe the tenancy was called paravaile: 
o and in 18 E. 1. the king anſwered to a petition in parliament, 7 
non vult aliguem medium, c. and this queſtion remained after this 
ſtatute about the ſpace of 133. years, viz. till the © ſtatute of 34“. 
3. was made, whereby it is provided, that alienations of lands made 
by tenants, which held of H. 3: or of other kings before him, t 
hold of themſelves, that the alienations ſhould ſtand in force, ſaving 
to the king his prerogative of the time of his great grandfather, lu 
father, and his own, whereby it appeareth that this prerogative 
to have a fine for alienation, 4 began in the raign of H. 3. which 
was by this act, and therefore he beginneth with H. 3. his gret 
grandfather. 3 

To the ſecond point by this act, where lands are holden of the 
king, as king, in capite, be it by knights ſervice, or in ſocage i 
capite; and aliened without licence, there * groweth, as hath bert 
ſaid, to the king a fine: for by the common law it was againlt tis 
nature and purity of a fee- ſimple, for. the tenant to be reſtrained 
from alienation. ; 4 

But ſome did hold, that upon this act the land ſo aliened with 
licence was forfeite to the king, by reaſon of theſe words, aullus lib 
homo det, Oc. and others did hold the contrary, that upon theſe 
words, the land was not forfeited, but that it ſfiould be ſeiſed u 
the name of a diſtreſſe, and a fine to be paid for the treſpaſle, which 
I take to be the better opinion; and the reaſon why our boo 
ſpeake, that no fine was due before 20 H. 3. is, for that about that 
yeare H. 3. being of fall age (as hath been ſaid) did eſtabliſh and 
confirme this great charter, but in truth it was in 21 H. 3. as b) 
charter it ſclfe appeareth. | TY 

But this queſtion depended about the ſpace of 100 years . 


and was not determined untill the ſtatute made in 1 E. 3. where 
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is enacted, that the king ſhall not hold them as fof eĩte in ſuck 
ase, but that of lands ſo aliened there ſhall be from t!:enceforth, a 
reaſonable fine taken in the chaneery, by due proces, which act was 
but an expoſition of this chapter of Magna Charta as to lands 
holden of the king in capite aliened without licence, and extendeth 
to lands holden of the king by grand ſerjantie atiened without 
cence. 

167 the 3. the great doubt upon this act was, that in as much as 
this act was a vrokdbition generall, and impoſed no paine or penalty, 
what paine the tenant, or his feoffee ſhould incurre, if he d1d 
the coritrary ; and by the common opinion this ad was thus inter- 
preted: that when a tenant of a common perſon did alien parcelt 
FE contrary to this act, the feoffor himſelfe during his life ſhould not 


that his heire after his deceaſe might avoid it by the intendment of 
this act, to the end that men ſhould not purchaſe fuch parcel, for 
feare of loſing the ſame after the death of the feoffor: but if the 
heire apparant had joyned with his aunceſter in the feoffment, or 


he or his heires ſhould never have avoided it, whether he ſurvived 
his father or no: and if the heire entred upon this ftatute, the alienee 
of part might plead that the ſervice, whereby the land was holden, 
might be ſufficiently done of the reſidue, and thereuppon iſſue might 
be taken. And I have ſeene divers ſuch precedents betweene this 
at of Magna Charta, and 18 E. 1. | 
Then came the ſtatute of 18 E. 1. which enacteth, uad de caters 
liceat unicuig; libero homini terras ſuas, ſeu tenemẽta ſua, ſeu part? inde 
ad voluntatem ſuam wvendere, ita tamen quod ferffatus teneat terram il- 
lam, ſeu tenementum illad de capitali domino per eadem ſervitia, et con- 
ſuetudines, per guæ feoffator ſuus illa prius de eo tenuit, et ſi partem ali- 
quam earundem terrarum, ſeu tenementorum alicui vendiderit, froffatus 
ille partem illam immedinte teneat de domino. 
Many excellent things are enacted by this ſtatute, and all the 
doubts upon this chapter of Magna Charta were cleered, both ſta- 
tutes having both one end (that is to ſay) for the up- 
holding and preſervation of the tenures, whereby the lands were 
holden; this act of 18 E. 1. being enacted ad inſfantiam magnatum 
regni. 
1 Firſt this ſtatute of 18 E. 1. doth begin with a de cæiero liceat, 
| which proveth that before it was not lawful to alien part, unles ſuf- 

hcient were left, and this approveth the aforeſaid commen opinion, 
that in that caſe, the heire might enter, otherwiſe this chapter 
of Magna Charta, had been in vaine and this de cætero liceat, had 
not needed. | 
2 That by this ſtatute of 18 E. 1. the prohibition and penalty by 
this chapter of Magna Charta, to avoide the ſtate of the feoffee is 
taken away; de ceetero liceat, c. | 

3 The point aforeſaid of the common law, that the tenant 
0d mp alien parcell to hold of the lord, is by this act of 18 E. 1, 


4 Another point of the common law is by this act altered, 


imſelfe, this is taken away, and the alienee ſhall hold of the lord 
Pro particula. | | 


5 Where the tenant had liberty, and election by the common 
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avoide it, quia nemo contra fatum ſuum proprium wvenire poteſt, but 


after had confirmed i, and thereby had given his aſſent thereunto, 


13 E. 1. de quia 
emptores terra. 
rum. 


mat where by the common law, he hath aliened pareell to hold of 


{677 


67 


Regiſtr. 268. 
F. N. B. 234. 


17 E. 2. ea. 7. 
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law to make a feoffement of the whole, to hold either of himſelfe, q 
of the lord, now this liberty and election 15 taken away, for by thi, 
act the land muſt be immediately holden of the lord. 

6. That the king is bound by this act, and this appeareth by the 
Regiſter, that the king cannot charge the feoffee of part with the 
entire rent, but there lieth a writ de onerando pro rata portione; but 
the king may graunt lands to hold of himſelfe, for he is not re. 
ſtrained by this act, for hereby no man is reſtrained, but he which 
holds over of ſome lord, and the king holdeth of none. 

But then here riſeth a queſtzon, if by this chapter of Map 
Charta, a fine for alienation accrued to the king upon an alienation 
of the kings tenant in capite, and now this reſtraint (as hath been 
ſaid) being taken away; how can that prerogative ſtand when the 
foundation, whereupon it is built faileth ? - 

But hereunto it is anſwered. 1. The reſtraint of Magna Chari, 
ſecundum quid, as to the avoydance of the ſtate of the feoffee by the 
heire, is taken away, as hath been ſaid, but not fmpliciter, for in 
reſpe& of the king, the fine for alienation remains due, and here. 
with agreeth conſtant and continuall uſage. 2. The ſtatue of 1 . 


x E. 3. ubi ſu- 3. enacteth, gue deſormes de tielx terres et tenements alien ſoit rea/cnabl 


pra. 


45 E. 3. ca. Go 
27 E. 3. 6. 


fine priſe in le chauncery, and though it ſaith (deſormes ) from hence. 
forth, that was not, that any fine was due before, but, as hath been 
ſaid, to take away the queſtion of the forfeiture. 

After this act out of the office of the remembrancer of the exche- 
quer, writs of quo titulo ingreſſus e/?, to help the king to his reaſon- 
able fine, iſſued out of the exchequer, to know how the feoffee 
came to the whole, or part of the land, and of what eftate, whereupon 
the feoffee was driven to plead to his great charge and trouble, and 
therefore upon conference had with the kings officers, and the 
judges, it was ordained, that ſeeing the kings tenant could not alien 
without licence, for if he did, he ſhould pay a fine, that for a licence 
to be obtained, the king ſhould have the third part of the valve of 
the land, which was holden reaſonable, and the feoffee ſhould pay 
the ſame becauſe his land was otherwiſe to be charged, and he nd 
of the trouble and charge by the writ of uo titulo ingreſſus eft; and 
if the alienation was without licence, then a reaſonable fine by we 
ſtatute, was to be paid by the alienee, which they reſolved to be one 
yeares value, which ever ſince conſtantly and continually hath beene 
obſerved and paid. 

This fine was to be paid by the alienee, as hath been ſaid, or by 
thoſe that claimed by or under him, and if the fine he not paid, tie 
land ſhall be ſeiſed into the kings hands; and the intent of a par- 
liament is always intended juſt, and reaſonable ; and therefore ifa 
diſſeiſor of lands in capite make an alienation without licence; and 
the diſſeiſee enter, the land ſhall not be ſeiſed ſor the fine, forthe 
difleiſee is in by a title before the alienation, and ſo in other like 
caſes. If he in the reverſion levy a fine of lands holden in caf# 
without licence, the leflee for life ſhall not bee charged with the 
fine, becauſe that eſtate was before the alienation, but yet in a quid 
Juris clamat, the leſſee ſhall not be compelled to attorne, becauſe ths 
court will not ſuffer a prejudice to the king in like mann” 
as if the reverſion had been aliened in mortmain without the king; 
licence. | ob t 

J have been the longer in explaining this chapter, becauſe ! 
ſeemed ſo obſcure to ſome readers in former times, that they Par 
ſed it over without any explanation. GAP. 
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CAP. XXXIII. 


0⁰⁵ NES patroni abbatiarum, qui ALL patrons of abbies, which have 
habent chartas regum Angliæ de the king's charters of England 
advocatione, del antiquam tenuram, of advowſon, or have old tenure or 
vel poſſeſſionem, habeant  earum cuſto- poſſeſſion in the ſame, ſhall have the 
diam cum ¶ vacaverint] ficut habere © cuſtody of them when they fall void, 
debent, ficut ſuperius declaratum git, as it hath been accuſtomed, and as it 
cap. 5. is afore declared; 


(25 Ed. 3. ſtate 3. c. 1.) 


This ſtatute is intended where the patron, or founder of abbeyes, Mirror, ca. 5. 4 
or priories by ſpeciall reſervation, tenure or cuſtome, ought to have 2. _ - 34+ 
the cuſtody of the temporalties of the ſame, during the vacation, as 4 8 
many patrons and founders in times paſt had. But if the king be 50 aq: p. 6. 
ſounder, he ought to have the temporalties during the vacation, of . 
common right by his prerogative. 

If the king and a common perſon joyn in a foundation, the king 44 E. 3. 24, 
is the founder, becauſe it is an entire thing. ; 

If a common perſon found an abbey, or priory, with poſſeſſions of 
ſmall value, and the king after endow 1t with great poſſeſſions, yet 
the common perſon is founder. If a common perſon found a 
chauntery, and after the king tranſlate it, and make it a monaſ- 
tery, and endow it with poſſeſſions, yet the common perſon is in 
law the founder, becauſe he gave the firſt living; ſo if the tranſ- 
lation be from regular to ſecular, vel e contra. 


CAP. XXXIV, 


ULLUS capiatur, aut impri- O man ſhall be taken or impri- 

'* ſanetur propter appellum feemine ſoned upon the appeal of a wo- 
(1), de norte alterius quam viri ſui, man for the death of any other, than of 
her huſband. 


(Bro. Appeal, 5, 17, 60, 68, 104, 112, Raſt Ent, 43.) 


For this word, Appeale, ſee the firſt part of the Inſtitutes. At the See the firſt part 
common law before this ſtatute, a woman, as well as a man might ef the Inftituces, 
have had an appeale of death of any of her aunceſtors, and there- . 3 
fore the ſon of a woman ſhall at this day have an appeale, if he be Slam. b. 13. 
heire at the death of the aunceſtor, for the ſon is not diſabled, 8 — * 
but the mother onely, for the ſtatute ſaith, proprer appellum femi- 17 E. + 4 
"©, Vide more of this in the firſt part of the Inſtitutes. 20 H. 6. 43- 
15 * Fleta faith, Famina autem de moria wiri ſui inter brachia ſua Stamf. El. Cor. 

ecki, et non aliter poterit appellare ; and therewith agreeth the 88, 59- Brea. 


4 * Ji. . kc l, 8. 
ORs Britton, and Bracton. Bris fo, 15 


5 . Flet. I, I. ca. 
33 See the firſt part of the Inſtitute: * 17 ; 
mai s, ſet, 24. * Fleta ubi upra. Mirror, ca. 5. F 2. & ca. 2, F. 
50 k. 3. 14. 28 K. 3.91. 3 E. 3. Cron. 337. 20 H. 6. 46, , | | 
IL Ixs r. TT G By 
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By inter brachia in theſe auncient authors, is underſtood the wife, 
which the dead had lawfully, in poſſeſſion at his death, for ſhe mul 
be his wife both of right and in poſſeſſion, for in an appeale, ungu; 
IN accouple in loiall matrimony, is a good plea. . 
Ki | A woman at this day may have an appeale of robbery, &c. for 
e 15 not reſtrained thereof. 
1 This writ of appeale of the death of her huſband, is annexed to 
b | her widowhood, as her quarentine is. | 
If the wife of the dead marry again, her appeale 1s gone, albeit 
the ſecond huſband die within the yeare; for ſhee mult before an 


appeale brought, continue min wiri fai, upon whoſe death ſhe 


ET 
[uw 
CO” 

— 


| 

bt. | brings.the appeale. 

in 11 H. 4. 46, So if ſhe bring the appeale during her widow-hood, and take 
"mY huſband, the appeale ſhall abate, and is gone for ever. 

10 So likewiſe, if in her appeale ſhe hath judgement of death againſt 
$i the defendant, if after ſhe take huſband, ſhe can never have execy. 
bh. tion of death againſt him. 

Fol 35 H. 6. 63. Albeit the huſband be attainted of high treaſon, or felony, yet if 
1 


; he be flain, his wife ſhall have an appeale, for notwithſtanding the 
1 attainder he was vir ſaus, but the heire cannot have an appeale, for 
| fl the blood is corrupted betweene them. 


(1) Appellum femine.] A hermophrodite, if the male ſex be 
predominant, ſhall have an appeale of death as heire, but if 
the female ſexe doth exceed the other, no appeale doth he for her 


as heire, | 


CAP. 


\7ULLUS cemitatus (1) de cæ- 
tero teueatur nft ae menſe in men- 


fem, et ubi major terminus eſſe ſolebat, 


major fit (2). Nec aliguis vicecomes, 
del baliuus ſuns faciat turnum ſuum 

er hundredum, niſi bis in anno, et non 
niſi in loco debita et conſueto, vix. ſemel 
poſt Paſch*, et iterum poſt feſtum &. 
Michaelis (Z), et viſus francipleg 
tunc fiat ad illum terminum Sancti Mi- 
chaelis ſiue occaſione. Ita ſcilicet quad 
quilibet habeat libertates ſuas quas ha- 
buit, vel habere conſuevit tempore regis 
Henrici avi naſtri, vel quas poſtea per- 
quit. Fiat autem viſus de frank- 


pleg' ſic (4). videlicet, gued pax noſ- 


tra tencatur, et quod tithinga tenea- 
wr integra (5), ficut eſſe conſuevit, et 
zuod vicecemes non quærat occaſiunes 
{7), et contentus ſit de eo, quod vice- 
ces hebere cenſuevit (8) de viſu 


ſus 


XXXV. 


after the feaſt of Saint Michael. And 
the view of frankpledge ſhall be 


| hath purchaſed fince, - The view of 


N O county court from henceforth 

ſhall be holden, but from month 
to month; and where greater time 
hath been uſed, there ſhall be greater: 
nor any ſheriff, or his bailiff, ſhall 
keep his turn in the hundred: but 
twice in the year; and no where but 
in due place, and accuſtomed; that 
is to fay, once after Eaſter, and again 


Rkewiſe at the feaſt of Saint Mich 
without occaſion; fo that every ma! 
may have his liberties which he ha 
or uſed to have, in the- time of king 
Henry our grandfather, or which he 


frankpledge ſhall be ſo done, that out 
peace may be kept; and that the t. 
ing be wholly kept as it hath ve 


accuſtomed; and that the ſheriff 
. 
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761. 31 Ed. 3. ſtat, T. c. 15.) | 


(1) Camitatus.] Quod todo woratur comitatus, olim apud Britones 
temgeribus Romanorum in regito iſto Britannia wocabatur conſulatus 
et qui modo vocantur vicecomites, iunc temporis vice-conſules wocabantur; 
lle vero dicebatur wice-conſul, gui conſule abſente ius vices ſupplebat 
in juris foro. | | 

Curia comitatus, in Saxon, dcypexemore, i. comitatus conventus. 
Ejus duo ſunt genera, quorum alterum hodie le ccuntie court, alterum 
le tourne del viſcount, olim folkmote, vulgo nuncupatur; ſo as many 
times turn wicecomitis 15 expreſſed under the name of curia comitatus, 
becauſe it extended through the whole county: and therefore in 
the red book of the exchequer, amongſt the laws of king H. 1. cap. 
8. de generalibus placitis comitatuum, it is thus contained, wiz. 

Sicut antiqua fuerat inſtitutione formatum, ſalutari regis imperio vera 
eſt recordatione firmatum, generalia * comitatuum placita certis locis, et 
wicibus, et definito tempore per fingulas anni provincias convenire debere, 
wee ullis ultra fatigatienibus agitari, niſi propria regis nece/itas, vel com- 
mune regnt commodeum ſepius adjiciant, Iuterſint autem epiſcopi, comites, 
eicedomint, vVicarit, ceutena sii; aldermann, prefect, præpoſiii, barones, 
eavaſſores, tingrevii, et £117 terrarum domini diligenter intendentes,ne 
nalofum impunitas, aut gravionum pravitas, vel judicum ſubwerſeo /olita 
n iſeros laceratione confiniant : agantur itague primo, debita vere chriſ- 
ctanitatis jura, fecundo, regis placita, pojtremo, cauſe ſingulorum, Ac. 
bet ente Sheryſmote, (i. the theriffes tourne) 3; hundreda, et wa- 
pentachia, (1. the county courts) duodecies in anno congregari. 

And truly did H. 1. tay, cut antigua fuerat inſtitutione formatum - 
for theſe courts of the tourn, and of the county, and of the leete or 
view of frankpledge mentioned hereafter in this chapter were very 
auncient ; for of the tourn you thall reade amongſt the lawes of king 
Edw. S/atutum eft quod ibi ( ſcilicet apud le folkmote) dibent populi 
omnes, Oc. convenire, et fe fide et ſacramento non fratto ibi in unum et 
ſimul confederare, Ec. ad defendendum regnum, Ic. una cum domino 
Jas rege, et rerras ſuas, et bonores illius omni fidelitate cum eofervare, et 
quod illi, ut domino ſuo regi intra et extra regnum univerſum Britanniæ 
fideles effe welint, Sc. Hance legem inveuit Arthurus (qui guondam fuit 
mclyti/imus rex Britonum) et ita conſolidavit et confederavit regnum 
Britanniæ univerſum ſemper in unum, hujus logis authoritate expulit 
Arthurus predifus Saracencs et inimicos a regno, lex enim iſta diu fopita 
Juit, donec Edgarus rex Anglorum qui fuit avus Edward regis, illam 
excilavit, et erexit in lucem et per totum regnum firmiter obſeryari 
Precepit : et hujus legis authoritate rex Etbeldred. ſubito uno et eodem 
die per univerſum regnum Danos occidit. | | 

By the lawes of king Edward, before the conqueſt the firſt, which 
ſucceeded king Alured, it is thus enacted : 

P ra poſitus quiſque, i. vicecomes Saxonice gevefa, Anglice ſheriffe, 
ad quartam crrciter ſeptimanam frequentem populi concionem celebrato, 
que jus dicito equabile, litęſſue fingulas cum dies condifti adveniant 


G 2 | Hereby 


vVimito. 
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fur faciendo, tempore H. reg. avi ngſ- no occaſions, and that he be content 
tri (6). with ſo much as the ſheriff was wont 
to have for his view-making in the 
time of king Henry our grandfather. 


(Fitz. Leet, 11. 8 H. 7. f. 4. 1 Roll, 201, Cro. El. 125, 2 Leon. 74+ Regiſt, 175, 187. F. N. B. 
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Hereby it appeareth that common pleas between party and 


party were holden in the county court every month, which agreeth 4 
|| with Magna Churta, and other ſtatutes and continuall uſage to this L 
F day, 4 
3 Inter leges Ed- And amongſt the laws of king Edgar it is thus concerning the b 
„ 1 ſheriffes tourn provided. | 10 
5 So. Celeberrimus ex omni ſatrapia bis quotannis conventus Je cui qui. Ic 
# dem illius diccęſis epiſcopus, et ſenator interſunto, quorum alter jura divi. (: 
4% na, alter humana populum edoceto; which alſo agreeth with Magna 
1 Charta, and other ſtatutes and continual! uſage. 9 
* By that which hath been ſaid, it appeareth that the law made by K 
Fi king H. 1. was (after the great heat of the conqueſt was paſt) but a 53 
| M re ſtitution of the auncient law of England: and foraſmuch as the 1 
4 biſhop with the ſheriffe did goe in circuit twice every yeare, by : 
vi Britton. cap. 29. every hundred within the county (which alſo appeareth by this ju 
[1 Fleta, lib. 2. cap. Chapter of Magna Charta in theſe words, turnum ſuum per hundreda, 10 
it | 45 Marlebr., Sc.) it was called tour, or tourn, which fignifieth a circuit, or per. 10 
In ee. 7 =; 4 ambulation. | Cc 
4 169. „ peruſe the ſeverall branches of this chapter. 1 
al (2) Nullus comitatus de catero teneatur niſi de menſe in mienjſen, FX 
Ii : et ubi major terminus efſe ſolebat, major fit.] This (as hath been 
1 ſaid) is an affirmance of che common law, and cuſtome of the L 
1 realme. be 
1 Comitætus.] Here comitatus is taken in the common ſenſe for the in 
2 county court. ? re 
It In That the realme was divided into counties long before the raigne th 
5 of king Alured, viz. in the time of the auncient Britons. See the to 
by fůrſt part of the Inſtitutes, ſe&. 248. | th 
4s 2 E. 6. cap. 25. Et ubi major terminus, c.] This is altered by the ſtatute of 
4 2 E. 6. whereby it is provided that no county court ſhall be longer 6, 
4 deferred, but one month from court to court, and ſo the ſaid court 10 
1 ſtall be kept every month, and none otherwiſe. R b; 
5 By which act every county of England, concerning the time he 
3 of the keeping of the county court is governed by one and the lame h 
law. | RO a 
And there is to be accounted 28 dayes to the legall month in thus 
caie, and not according to the month of the kalender. al 
(3) Nec aliquis wicecomes, wel balivus ſuus faciat turnum ſuum per a 
| hundredum, niſi bis in anno, et neu niſi in loco debito et conſueto, vir. th 
31 E. 3. ca. 15. mel poſt Paſcb. ct iterum poſt feſtum S. Michaelis.) Where chis branch m 
ſaith, /emel poſt Paſch. Sc. The ſtatute of 31 E. 3. explaineth it, ar 
Viz, one time within the month after Eaſter, and another time with- la 
38 H. 6. fol. 7. in the month after 8. Michael, and if they hold them in an) other 
2 Hl. 7. 2. manner, then they ſhould loſe their toura for that time, Which is 3 be 
2 pl. Cor. much to ſay, as the court ſo holden for that time, ſhall be utterly to 
* void, and the ſheriffe ſhall loſe the profits thereof. | fo 
Nt iu ico cenſiæto.] This remaineth to this day. pi 
42 E. 3. 4, & 5. Per hundreda.] How hundreds, and the courts of the hundreds ch 
Dier, 4, & 5. firſt came, ſee hereafter in this chapter. | 
og . E, wijus franciplegii tunc fiat ad illum terminum Sancti Michaels, a 
1 Sc.] It hach appeared before, that of auncient time the ſheribs 5 
i 


had two great courts, viz. the tourne, and the county court: atter- 
wards for the caſe of the people, and ſpecially of the huſbandm2! 
that each of them might the better follow their buſineſſe in ther 
ſeverall degrees, this court here ſpoken of, viz, view cf = 

| | pledge, 
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pledge, or leet was by the king divided, and derived from the 

tourn, and graunted to the lords to have the view of the tenants, 

and reſiants within their mannors, &c. So as the tenants, and re- 11 = 4. > 
ants ſhould have the ſame juſtice, that they had before in the 17 ©. 8 Bog 
tourn, done unto them at their own doores without any charge or freyes 8 

joſſe of time, and for that cauſe came the duty in many leets to the | 

lord de certo lete, towards the charge of obtaining the graunt of the 

ſaid leet, 

80 likewiſe, and for the ſame reaſon were hundreds, and hundred 
courts, divided and derived from the county courts, and this the 
king might doe, for the tourn and leet both are the kings courts of 
record: and as the king may graunt a man to have power zenere 
ſlacita within a certain precinct, &c. before certain judges, and in 
a manner exempt it from the juriſdiction of his higher courts of 
juſtice, ſo might he doe in caſe of the tourne, and hundred courts : 
ſo as the courts and judges may be changed, but the lawes and cuſ- 
tomes, whereby the courts proceed, cannot be altered. And as the 
county court, and hundred court are of one juriſdiction, ſo the 
tourne, and leet be alſo of one and the ſame juriſdiction ; for deri- Regula, 
vativa poleſtas eſt ejuſdem juriſdictionis cum primitiva. 

The ſtyle of the tourn is curia franc. plegii domini regis tent apud 31 H. 6. Leet 
L. coram wicecomite in turno ſuo tali die, Fc. And therefore in ſome 17. 8 H. 7. 12. 
books it 1s called the leete of the tourn. And therefore where the 6 H. 7. 2. 
theriffe ſtyled his court, turn. vicecom. tent, tali die apud L. Oc. it was 8 H. 7. 1. 
reſolv:d that it was inſufficient for that this word tourn is but [ 72 
the perambulation of the ſheriffe, but by the right ſtyle of the Mirror, ca. 3. $ 
burn, it appeareth that the tourn and leet have but one ſtyle, and 16, a 
che ſame juriſdiction. EF, 

But for want of the knowledge of antiquity it was obiter, in 18 H. 18 H. 6. abbr, 
6. denied that the tourn, and the leet were of one juriſdiction, and by F. Leer. . 
two inſtances are there put, viz. that the leet hath conuſance.of 
bread and ale, that is, of the aſſiſe of bread and ale, and the tourn 
hath not conuſance thereof and the other is, that in the leet they 
have authority de preſenter cęuæ, queux ne ſont lies, abridged by Fitzh. 

a preſenter ceux, que ne ſont mijes in le decennarie. 
| To the firſt it is cleare, that the breach of the aſliſe of bread and 
4c is preſentable in the tourn, as a common nuſance, and therewith 
agrecth conſtant and cantinuall experience, and reaſon proveth, 
that the derivative cannot have conuſance of that which the pri- 4 E. 4, 31. 
mitive had not, unleſſe it be given by ſome act of parliament ;z 22 K. 4. 22- 


and herewith agreeth the ſtyle of the tourn, and the authority of a + FP ab 


later books, | 13. b. 

As to the ſecond, it is ill reported in the book itſelfe; but if it 
be intended as Fitzh. abridgeth it, then it is cleare that in the 
tourn they that be not put into the decennary may be inquired of, 
for, as hath been often ſaid, the ſtyle of the tourn 15, curia viſus frank- 
ig; and the derivative cannot of common right have more then 
the primitive. 5 r | 

But both of the tourn and the leete, this may be truly ſaid, Paſch. f. Jac. 
i Tempora mutantur, & nos mutamur in illis; lib. fo. 78. Bul., 
wedgue vera inflitutio iſtius curiæ evanuit, et velut umbra ejuſdem ad ER 

*« remanet : habemus quidem ſenatus conſultum, ſed in tabulis repofitum, PR, 

et t 1 | 
am gladium in vagina reconditum. 

dat no let us return to our Magna Charta. 
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Mirror, ca. Is Et wiſus de franc plegio tunc fiat ad illum termi num Sancti Michatcli, 
$ 17. & ca. 5. Cc. ] It is to be obſerved that the precedent branch is, that wice. 
W comes non faciat turnum per hundredum niſi bis in anno, 28 hath been 
6 H. 7. 2. & 3. (449, viz. femel poſt Paſch' et iterum peſi feſtum Sandti Michaelis; this 
clauſe extendeth to the enquiry of felonies, common nulances and 
other miſdeeds, the view of frankpledges, and to all things inguir. 
able in the tourn. Now by this clauſe it is provided that the ar. 
ticle of the tourn concerning the view of frankpledge, being here 
underſtood in a particular ſenſe, ſhall be dealt withall by the ſheriffe 
in his tourne but once in the year, viz. at the tourn holden after 
Eafter, and ſo it hath been formerly expounded: and therefore it 
30 H. 6. L-et was well reſolved in 24 H. 8. that this clauſe of the ſtatute of 


. 


11. 24 H. 8. 
Br, Leet 23. 
22 Hñ. 5. 14. 
8 H. 7. 4. 
12 H. 7. 16. 
33 H. 6, 7. 
Vier, 7 EI-z. 
233,234. 


Magna Charta, is to be underſtood of the leet of the tourn, and not 
of other leets, and ſo without queſtion is the law holden at this day, 


that he that claimes a leet by charter, muſt hold it at the ſame dayes 


which are contained in the charter, and he that claimes it by pre- 
ſcription may claime to hold it once or twice every yeare, at any 
ſach dayes as ſhall upon reaſonable warning be appointed, if the 
uſage hath been fo, fo that it hath been kept at uncertain times, or 


elſe it ought to be kept at ſuch certain day es and times, as by pre- 
ſcription hath been certainly uſed; and the next words to this clauſe 
bee, ita ſcilicet quod quilibet habeat libertates ſuas, quas habit, 
Sc. doe explaine the meaning of this chapter, that it extended not 
to the leets of the ſubjects, but they ſhould have their hberties, 25 
before they had; and this aiſo appeareth by the concluſion of this 
chapter, et quod vicecomes, Qc. contentus fit de es quod VICecomes hatere 
conſuevit de wiju ſuo faciends ; ſo as it muſt be v/is ſus, the ſherit:s 
view, which of neceſſity muſt be parcell of the tourn; and it isſaid 
in the Mirror, that this view of frankpledge (parcell of the.tourn} 
ſhould be made once every yeare. 
(+) Fiat autem wiſus de frauc pleg* fic, c.] Here it appeareth 
| that the view of frankpledge ſhould have two ends, 1. Vd fax 
[ 73 ] nojird teneatur. 2. Druid trithinga teneatur. integra, 4 

For the firſt, that the kings peace might be kept; the right in- 
ſtitution of the view of franke pledge, and whereon the name came 

is to be conſidered, which is as followeth. ; 
F ranct plegit. i. Liberi fideji:ffores, free ſureties or pledges; 2nd 
here it is ſaid fat wijus de francis plegiis, ita ſcilicet quod pax noftra 
te:catur, that is, let the view of pledges or ſureties for free-men b? 
: made, ſo that our peace may be holden: now the inſtitution here, 
22 . 1 = for the keeping of the kings peace, was, that every free- man, 2 
Candi fol. 163, his age of 12 years, ſhould in the leet (if he were in any) or in tte 
19- Int. leges tourne, (if he were not in any leet) take the oath of alleageance i 
Ea. :egis fol, the king, and that pledges or ſureties ſhould be found, in manner 


L e hereafter expreſſæd, for his truth to the king, and to all his people, 
rate. dot, 


wi tas: Lamb... elſe to be kept in priſon: this franke pledge conſiſted moſt com 


verb) centuria & monly of ten houſholds, which the Saxons called Theethung, in the 
cecuria, * north parts they call them Teumentale, in other places of Englan 
7 (thing, here in this chapter Trithinga. i. decemvirale collegrun 
wheicof the maſte:s.of the tine families (who were bound) were 
the Saxons called Freoborgh, which in ſome places is to this ay 
called free Barroe. i. Free ſurety, or frankefledge, and the mak 
of the tenth houſnould was by the Saxon called by divers names, VII. 
Theothungmon, to this day in the weſt called Tyrhingman ® 
7 ibenheofod and Frecborker, i. Capitalis Plegius, chicfe pledge: ® 
14 thele 


D. acl. fol, 19 b. 


, 
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theſ- ten maſters of families, were bound one for anothers family, 
that each man of their ſeverall families ſhould ſtand to the law, or if 
he were not forth coming, that they ſhould anſwere for the injury 
or offence by him committed, de eo autem gui fugam ceperit, diligenter 
inguirend” fi fuerit in franco plegio, et decenna, tunc erit decenna in mi- 
fericordia coram juſtitiariis noſtris, quia non habent ipſum malęfactorem 
ad rectuu. ä . 

Hereby it appeareth, that the precinct of this frank pledge was 
called decenna, becauſe it conſiſted moſt commonly, as hath been 
{aid, of tenne houſholds, and every man of theſe ſeveral houſholds, 
for whom the pledge or ſurety was taken were called decennarii, 
becauſe every particular perſon in the kingdome was of one decenna 
or other, which names are contiaued as ſhadowes of antiquity to 
this Cay, Ordeine fuit ancientment, que nul ne demurraſt en le realme, 
fl ne fuit en dizein et pleuye de frank homes, appent aux viſc de viewer 
un fois per an? franke pledges et les plewys, &c. 

By the due execution of this law, ſuch peace (whereof this 
chapter ſpeaketh) was univerſally bolden within this realme, as no 
injuries, homicides, robberies, thefts, riots, tumults, or other offences 
were committed; ſo as a man with a white wand might ſafely 
have ridden before the conqueſt, with much mony about him, with- 
out any weapon throughout England; and one faith truely, conjeura 
eſt, eag; non lewis, haud ita multis flatuiſſe priſca tempora ſeeleribus, 
guippe quibus raping, furto, cædi, plurimijq; aliis ſceleribus mulctæ 
imponebantur pecuniariæ, cum hits bac notra tempeſiate, nos omnibus 
mer:to capitis pœnam irregamus, &c. 

(5) Er quod trithinga teneatur integra.) Tritbinga or Tithinga is 
expounded for Theothinga, which fignifieth the frankpledge of 
terne houſholds, as hath been ſaid, and it is notably expounded by 
Fleta, which there you may read at large, the ſenſe hereof is, quod 
trithinza, five theothinga. i. decemdirale collegium teneatur integrum. 
i. that no man be not within ſome decenma or other, ſo as he may be 
brought forth to ſtand to right if he ſhall offend : olzm trithinga 


Jignificabat tria vel quatuor. hundreda, quod autem in trithinga definiri 


not poterat, ferebatur in ſcyram. | 

What perſons ſhall come to the tourne and leete, &c. and 
who be exempted, ſee the ſtatute of Marlebridge, and the auncient 
authors, | 

(6) Tempore regis Heurici avi.] Twice repeated in this chapter: 
vid. before cap. 15. 16. Bet: | 
See the expoſition of this ſtatute Rot. clauſ. anno 18 H. z. 
nu. 10. 1 

(7) Et quad wicecomes non querat occaſianes, c.] By the com- 
mon Jay, to avoid all extortion and grievance of the ſubject, no 


ſherife, coroner, goaler, or other of the kings miniſters ought to 3 


take any reward for doing of his office, but only of the king; and 
t115 appeareth by our books, and is fo declared and ena ed by act 
of * parliament in the 3 E. 1. And a penalty added to the prohi- 
bition of ine common law by that act: and Forteſcue, cap. 24. faith, 
/ ICCCLMES Jurabit ſuper ſanta Dei evangelia, inter articulos alios quod 
oy aliguid recipiet colore, aut cauſa officti ſui, ab aliguo alio, quam a 

. ä ' ; | 

But after that this rule of the common law was altered, and that 
: © lnerife, coroner, goaler, and other the kings miniſters, might in 
_y cale take of the ſubject, it is not credible what extortions, and 
??preſiions have thereupogq enſued. So dangerous a thing it is, to 
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Magna Charta. cap. 36. 


ſhake or alter any of the rules or ſundamentall points of the com. 
mon law, which in truth are the maiae pillars, and ſupporters of the 


74 


See the preface fabric of the common-wealth, as elſewhere I have noted mere 
do the 4. part of at large, and yet not ſo largely, as the weight of the matter de. 
a2 He roving ſerveth” © 
42 E. 3. 5. (8) Contentus fit de es quod wicecomes habere conſuevit, c.] Theſe 
Ts words are not to be intended of any reward, &c. (for the ſherife 
——7 2 3» 


by law, as hath been ſaid, could take no reward for doing of his 


office) but of the profits of the court of the tourn, and ſuch only 


as were accuſtomed in the raigne of H. 2. So they mult be very 


auncient, for the which the ſherife ſhould (by an auncient law) pay 
a certaine ſumme de preficuis comitatus, and ſhould be charged in the 


exchequer for this certain ſumme. 
And it is to be obſerved, that if any man be grieved contrary to 
the purview of this act, he may, as hath been ſaid, for his reliefe 


Regiſt. 16. 174. 
175. 
F. N. B. 161. d. 


n therein, have an action upon this ſtatute, albeit no action be expreſly 
ae 10. given, which in this, and many other like caſes upon the branche: 
of Magna Charta, is worthy of obſervation. e 


CAP, iI. 


NE C liceat de caters alicui, dare 

terram ſuam alicui domui reli- 
gioſe, ita quod illam reſumat de eadem 
domo tenend', Nec liceat alicui domui 
religieſæ terram alicujus fic acciperc, 
quad tredat illam illi a quo eam acce- 
pit tenend'. Si quis autein de cætero 
terram ſuam alicui domui religinje fic 
dederit, ct ſuper hoc convincatur, donum 
ſuum penitus caſſetur, et terra illa do- 


1 T ſhall not be lawful from hence. 

forth to any to give his lands to any 
religious houſe, and to take the ſame 
land again to hold of the ſame houſe. 
Nor ſhall it be lawful to any houſe of 
religion to take the lands of any, and 
to 2 the ſame to him of whom he 
received it. If any from henceforti 
give his lands to any religious houſe, 
and thereupon be convict, the gift 


ſhall be utterly void, and the land 
{hall accrue to the lord of the fee. 


Mirror, e. 5. § 2. Glanv. I. 6. c. 7. (Fitz. Mortm. 1, 3. Bro. Mortm. 36. 7 Ed. 1. ſtat. 2. 1} 
Ed. 1. (tat. 1. c. 32. 27 Ed. 1. ſtat. 2. 15 R. 2. c. 5. 23 H. 8. c. 10. 18 Ed. 3. c. 3. 1 & 2 Pl 
& M. c. 8. 39 El. c. 5. 21 Jac. I. c. I. 43 & 14 Car. 2. c. 12. 9 Geo. 2. C. 36.) 

JB. 
Sce he 1. part of 
the Inftitutes, 
ſect. 133. 157. 
Kat. de 7 E. 1. 
de*r-ligiofis. - 
23 H. 3. Af. 
435. Brittor, 
fol. 32. b. Fleta, 
Ib. 3. cap. 5. 


n 


mino illius fæodi incurratur. 


This chapter is excellently abridged according to the effett 
thereof, and notably expounded by a parliament holden by king 
Edw. I. ſonne of H. z. the words whereof are theſe, Of late (vis. 
anno 9 HI. 3. cap. 36.) it was provided that religious men ſhould 
not enter into the fees of any without licence, and will of the chietc 
lords, of whom ſuch fees been holden immediately: whereby it ap- 
peareth, that by this chapter of Magra Charta, a gift of lands to 
any religious houſe was prohibited, notwithſtanding the religious 
houſe gave not the ſame back again to hold ef the fame houſe, Ac. 

but kept the lands ſo given unto themſelves in their own hands: 
and in that caſe, that the land ſhould incurte to the lord of the fee, 
conſider well the words; and the interpretation is worthy obſerva- 

tion for the interpretation of ather ſtatutes in like caſes. F 
| CC RG R$ 
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For the word Mortmain, ſee the firſt part of the Inſtitutes. Firſt part of the 
There were two cauſes of making of this ſtatute : one that the eu cap. 
ſervices that were due out of ſuch fees, and which in the begin- rankalmoigne. 
ning were created for the defence of the realme, were unduly with- 

drawn. 2. The chiefe lords did loſe their eſcheats, wardſhips, re- 

liefes, and the like; for which cauſes, divers provident lords at the 

creation of the ſeigniory had a clauſe in the deed of feoffement, 

quod licitum fit donatori rem datam dare, vel vendere cui voluerit, ex- 


ly reptis viris religigſis, et Judæis. Vide Bratton, libro 1. fol. 13. Many Brac. Ii. 1. fol. 
y of theſe deeds I have ſeene. 13. 

y But the ecclefiaſticall perſons (who in this were to be commended, Feta, lib. 3. 

ie that they had ever the beſt learned men in the law, that they could cap. 5. 


get, of their councell) found many wayes to creep out of this ſtatute, 

viz, religious men; as abbots, priors, and other eccleſiaſticall per- 

ſons regular, to purchaſe lands holden of themſelves, or take 

leaſes for long term for years, and many other devices they had to 

e ſcape out of this ſtatute: and biſhops, parſons, and other eccle- 
| fiafticall perſons ſecular took themſelves to be out of this ſtatute. 

The Kid ſtatute of 7 E. 1. intended to provide againſt theſe de- 15 R. 2. cap. 5. 
vices, in theſe words, gacd nullus religioſus, aut alius guicungue (i. 79 any 4p 
other whatſoever of like quality of being, a body politique, or cor- 3 : 
porate, eccleſiaſtical, or lay, ſole, or aggregate of many) zerras aut 8 
tenementa aliqua emere, vc wendere 2 colore donationis aut termini; 
and to prevent all other inventions and evaſions added theſe gene- 
rall words, aut ratione alterius tituli cujuſcunq; terras aut tene- * Theſe words 


* menta ab aliquo recipere aur alio quovis modo ꝰ arte vel ingenio ſibi ap- . notably ex- 
propriare præſumat, ſub forisfactura eorundem plained. 25 R. 
1 _ » ſub Jari » 2. ca. 5. 19 H. 


A man would have thought that this ſhould have prevented all 6. 56. 41 E. 3. 
new devices, but they found alſo an evaſion out of this ſtatute, for 16. 4x F. 3. 21. 
this ſtatute of 7 E. 1. extended but to gifts, alienations, and other 29 H. 8. Br. 
conveyances made between them and others, arte vel ingenio, Te, "_ LIT 
and therefore they gave over them; and they pretending a title 62. Ka a6 Roe. 
to the land (that they meant to get) brought a præcipe qd. reddat, parliam. 5 R. 2. 
agaiuſt the tenant of the land, and he by conſent and colluſion ſhould nu. 92. Quant le 
make default, and thereupon they ſhould recover the land, and dene * 
enter by judgement of law, et fic fieret fraus ſtatuto. — _—— 

When this-new invention was provided for, and taken away by W. 2. cap. 33. 
the ſtatute of W. 2: yet found they out an evaſion out of all theſe ſta- Fleta, lib. 3. 
tutes, for now they wguld neither get any land by purchaſe, gift. cab. 5. 45 F. 3- 
leaſe, or recovery, but they cauſed the lands to be conveyed 
by feoffement, or in other manner to divers perſons, and their 
heires, to the uſe of them and their ſucceſſors, by reaſon whereof 
they took the profits ; but this was enacted by the ſtatute of 15 R. 15 R. 2. cap. 5 
7 be mortmain within the forfeiture of the ſaid Hatute of 8 H. 4. 16. 

1. | | | 
Wag foundation of all theſe ſtatutes, was this chãpter of Magna 
a. | r 


CAP. 


CAP. XXXVII. 


SCUTAGIUM (1) de cetero 
capiatur ſicut capi conſuevit tem- 
pore Henrici regis avi noftri (2). 


Fleta, lib, 2. ca. $0. 


(1) Scatagium.] Vide for this the firſt part of the Inſtitutes, lib. 


2. cap. Eſcuage, ſect. gs. 


Tempore Henrici regis avi nofri.] Here is another reference 
to the raigne of king Henry the ſecond, See for this before, cap. 


15. &c. | 


CAP. XXXVIII. 


<4 LV M int archiepiſcopis, epiſcopis, 
abbatibus, prioribus, templariis, hoſ- 
italariis, comitibus, baronibus, et omni- 
bus aliis, tam eccleſiaſticis perſonts, quam 
ſecularibus, omnes libertates et liberæ 
conſuetudi nes, quas prius habuerunt. 
Omnes autem iſtas conſuetudines et liber- 
tates prædictas, quas conceſſimus in regno 
noſtro tenend (quantum ad nos perti- 
nent) erga nos et hæred' naſtros objerve- 
mus, et omnes de regno naſtro, tamclerici 
guam laict obſervent (quantum ad ſe 
pertinent) erga ſuos. Pro hac autem 
donatione et conceſſione libertatum iſ- 
tarum, et aliarum libertatum contenta- 
rum in charta noſtra de libertatibus 
foreſter, archiepiſcopi, epiſcopt, abbates, 
priores, comites, barones, milites, liberi 
tenentes, et omnes de regno noſtro de- 
derunt nobis guintondecimam partem 
omnium mobilium ſuorum. (vide fiat. 
7. anno 25 T. 3) Conceſſimus etiam 
erfdem pro nobis ut heredibus neſtris, 
zuod nec nos, nec heredes neſtri, aliguid 
{erquiremusy per quod libertates in hac 
charta contentæ infringantur vel infir- 
muntur. It fi ab aliquo contra hoc 
u. iu perg rife” fuertt, nihil valeat, 
49 of 


Magna Charta. 


Cap. 38, 


SCUAGE from | henceforth 
ſhall be takea like as it was wont 
to be in the time of king Henry our 
grandfather. | 


RESERVING to all archbiſhops, 

* biſhops, abbots, priors, templers, 
hoſpitallers, earls, barons, and al! per- 
ſons, as well ſpiritual as temporal, all 
their free liberties and free cuſtoms, 
which they have had in time paſſed. 
And all theſe cuſtoms and liberties 
aforeſaid, which we have granted to be 
holden within this our realm, as much 
as appertaineth to us and our heirs, we 
ſhall obſerve; and all men of this our 
realm, as well ſpiritual as temporal (as 
much as in them is) ſhall obſerve the 
ſame againſt all perſons in like ie. 
And for this our gift and grant © 
theſe liberties, and of other contained 
in our charter of liberties of our foreſt, 
the archbiſhops, biſhops, abbots, p!- 
ors, earls, barons, knights, freeholdets, 
and other our ſubjects, have given 
unto us the fifteenth part of all their 
moveables. And we have granted 
unto them on the other part, that nei- 
ther we, nor our heirs, ſhall procufe 
or do any thing whereby the hibert5 
in this charter contained ſhall be in- 
fringed or broken; and if any thing 


be precured by any perſon contra 


 * 


© — 
— 


— a my 20 


_ > Ma a i. 


Cap. 38. ' Magna Charta. | +376 


t pro nullo habeatur. Hiis teſtibus the premiſſes, it ſhall be had of no 
Binefacio Cantuar archiep', B. Lon- force nor effect. Theſe being wit- 
dmenſs epiſcopo, et alis. Datum apud neſſes; lord B. archbiſhop of Canter- 
Haim decimo die Februarit, anno bury, E. biſhop of London, and 
regni naſtri nano. others. 


nt This chapter doth conſiſt of ſixe parts. 


Firſt it is enacted, that all the liberties, and free cuſtomes, which | 
any archbiſhop, biſhop, abbot, prior, templar, hoſpitalier, earle, [ 77 ] 
baron, or any perſon either ecclefiaſticall or ſecular, have had, be 
{afe, that is, whole without prejudice unto them, for the words be 
ſalve fint omnibus archiepiſcopis, &c. omnes libertates, c. all the 
liberties, &c. be ſafe to all archbiſhops, &c. ſo as this is no ſaving 
to them, but in effect, an act that they ſhould enjoy them: for re- 
gularly a ſaving in an act of parliament enlargeth not, nor extend- 
eth to any new thing, but preſerveth a right or intereſt, that is 
former to things contained in the act, which by the words of the 
act might have been given away. But this clauſe doth enlarge, 
and extendeth to all other liberties, and free cuſtomes, which any 
{abject ecclefiafticall, or temporall ought to have; and therefore 
the Engliſh tranſlation, both in this and many other places of this 
great charter, is very vicious. But it is principally to be obſerv- 
ed, that here is not any ſaving at all for the king, his heires, or 


2 ſucceſſors, to the end that the king, his heirs, and ſucceſſors 

rs, againſt all pretences of evaſions, ſhould be bound by all the branches 

= ot both theſe charters. | 

all The ſecond is, that all the cuſtomes, and liberties, which the 

52 King had graunted to be holden within his realme, for him and his 

0. heires, the king himſelfe and his heires, as much as appertained to 

* him or them, ſhould obſerve and keepe. f 

yy The third is, that all the men of this. realme, as well of the 

be clergy as of the laity, the ſaid cuſtomes and liberties for themſelves 

ca _ their heirs, as much as to them appertained, ſhould obſerve and 

We eepe. | 

ur Tis is the chiefe felicity of a kingdome, when good lawes 

25 are reciprocally of prince and people (as is here undertaken) duly 

he obſerved. oY | 
(>, The fourth is, that for this gift and graunt by the king, of the Hu. ; LES: 
of liberties contained in this great charter, and of others contained in lib. 8. * Prin- 
7 tne kings charter of liberties of the foreſt, the archbiſhops, biſhops, ces caſe. 

|, abbots, priors, earles, barons, knights, free-holders, and other the 

i- kings ſubjects, citizens, and burgeſſes, (aſſembled in parliament) 

# gave unto the king one fifteenth ; which proveth, that as the fif. 

| teenth was graunted by parliament, ſo was this great charter alſo 

en glaunted by authority of the ſame; but ſince this time the manner 

faly of the fifteenth is altered; for now the fifteenth, which is alſo cal- 

ted led the Taſk, is not originally ſet upon the polles, as at this time it 
ei- Was, but now the fifteenth is certainly rated upon every towne. 
ure And this was by vertue of the kings commiſſions into every county Rot. pat. 6 E. 3. 
ies of England in 8 E. 3. taxations were made of all the cities, boroughes, 2. part. nu. 26. 
in- and towns in England, and recorded in the exchequer, and that rate | 
| was at that time the fifteenth part of the value of every town, and 


therefore retaineth the name of the fifteenth ſtill. | 7 
Aud after the fifteenth-is graunted by parliament, then the inha- 
4 FR N . bitants 


[78] 


See the firſt part 
of the In- 
ſtitutes, ſect. 1. 


Hil. 3 Jac. in 
Cancellaria. The 
rinces caſe. 


Lib. 8. fol. 19. 


_ concluding with hizs teſtibus, which continued untill, and in the 


ſpeciali, and ex certa fiientia, et mero motu began, which continue 10 


been ſaid before. 


Magna Charta. Cap. 48, 


bitants rate themſelves for payment thereof, and if one towne bes 
joyned with another in the rate of the totall, and ſubdivided on 
each a certain rate in that commiſſion, and the one is rated too lou, 
and the other too high, there lieth a writ called, ad guliter taxand 
to be taken out of the exchequer to rate the townes equally. The 
ſubſidie is uncertaine, becauſe it is ſet upon the perſon, in reſpect of 
his lands, or goods, which commonly doe ebb and flow. 

The fift is, that the king did graunt for him, and his heires, that 
neither he, nor his heires, ſhall ſeeke out any thing, whereby the 
liberties 1n this charter contained may be broken, or weakned: 
and if by any man againſt this charter any thing ſhould be ſought 
out, it ſhould be of no value, and holden for nought. And all theſe 
doe evidently appeare in this chapter. 

The fixt and laſt is hizs teſtibus. 

It is true, that of auncient time nothing paſſed from the king of 
franchiſes, liberties, priviledges, mannors, lands, tenements, and 
hereditaments of any eſtate of inheritance, but it was by the advice 
of his councell expreſſed under hits teſtibus, as it was then, and 
continues to this day in the creation of any to any degree of nobi- 
lity, for thereio hiis teſtibus is ſtill uſed. 

This concluſion of the kings graunts with Þ7s reftibus was uſed 
by king H. 3. and his progenitors kings of this realme before him, 
and by his fon E. 1. and by E. 2. and E. z. after him: afterwards, 
in the beginning of the raigne of R. 2. 1 finde the clauſe of bij; 
teſtibus was left out, and in ſtead thereof came in zefte me ipſô in this 
manner, zz cujus rei teſtimonium has literas noſtras fieri fecimus patente:: 
"= me ip/o, which ſince by all his ſucceſſors kings, and queens of 
this realme (except in creations) hath been uſed. 

Thoſe that had hiis reftibus, were called chartæ, as this charter 
is called Magna Charta, and ſo is charta de forefta, &c. and thoſe 
other that be zee me ip/o, are called letters patents, being ſo named 
in the clauſe of in cujus rei teſtimonium has literas naſtras Feri fecimus 
patents, _ ; | 

And this was the auncient forme alſo of the deeds of ſubject, 


raigne of H. 8. but now 1s wholly omitted, and now the witneſles 
are ſubſgribed under the deed, or endorſed thereupon. 

Now upon this occaſion to treat how theſe clauſes, datum per ma- 
num ug ram, per manum cancellarii noſtri, per ipſum cuſtodem, et conci- 
lium, Sc. entred in, and went out: when theſe clauſes, 4e gratia 


this day) and the cauſe and reaſon of the inſerting of the ſame; and 
when and wherefore theſe clauſes were ſubſcribed under the letters 
patents, per ipſum regem, per breve de private figillo, authoritate par- 
liamenti, c. came in, which ſtill doe continue) would aſke a ſeve- 
rall treatiſe of it ſelfe, and not pertinent to our purpoſe for the un- 
derſtanding of this charter of Magna Charta, and therefore put- 
poſely I ſpeake not of them. | | 
Here be witneſſes to this great charter, a great number of reve- 
rend, and honourable perſonages, in all 63. of which there were af 
the clergy 31. whereof there were 1 2. biſhops, and 19 abbots, and 
Hugh de Burgo chiefe juſtice, and 31 earles and barons, as hath 


Beſides, it was eſtabliſhed by authority of parliament, which wa | 


holden at Weſtminſter, in forme of a chaiter, as many others bave 


been 
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been, for which, as hath been ſaid likewiſe, by parliament the lords 
and commons gave a fifteenth. Of acts of parliament in form of a 
charter, you may reade at large in the princes caſe, and therefore 
need not to be recited. | | i 


STATU TUM de 


EDIT UM anno 20. H. III. 


MERTON. [79] 


BraQon, li. 2. c. 
96, ſaith it was 
in anno 18 H. 3. 


II is called the ſtatute of Merton, becauſe the parliament was 
holden at the monaſtery of the canons regular of Merton, ſeaven 


miles diſtant from the city of London, which monaſtery was found- 


ed by Giſlebert a noble Norman, that came in with the Con- 
queror. And this is that monaſtery of Merton, the prior whereof 


18 E. 4. 22. 
19 E. 4. 2. 7. 


had a great eaſe in law, which long depended between him and the 2% E. 4. 16. 


prior of Bingham. 


PROVI SUM in curia domini 

regis apud Merton, die Mercurii, 
in craſting Sancti Vincentii, anno regni 
regis Henrici filii regis Johannis 
viceſim?, coram W. Cantuarienſi archi- 
epiſcopo, et coepiſcopis ſuffraganeis ſuts 
(1), et coram majore parte comitum et 
laronum Angliæ ibidem exiftentium, 
pro coronatione ipſius domini regis 
(2) et Elianoræ regine (3), pro qua 
omnes vocati fuerunt, cum tractatum 
Met de communi utilitate regni ſuper 
articulis ſubſcriptis, ita proviſum fuit 
et conceſſum, tam a prædict archiepiſ- 
cobis, epiſcopis, comitibus, baronibus, 
quam ab ipſo rege, et aliis. 


21 E. 4. 60. 


1 T was provided in the court of our 

lord the king, holden at Merton on 
Wedneſday the morrow after the 
feaſt of St. Vincent, the 20th year of 
the reign of . Be the ſon of 
king John, before William archbiſhop 


of Canterbury, and other his biſhops 


and ſuffragans, and before the greater 
part of the earls and barons of Eng- 
land, there being aſſembled for the 
coronation of the ſaid king, and Hel, 
lianor the queen, about which they 
were all called, where it was treated 
for the commonwealth of the realm 
upon the articles underwritten, thus 
it was provided and granted, as well 
of the foreſaid archbiſhops, biſhops, 
earls, and barons, as of the king him 
ſelf and others. 


(1) Coram Cant. archiepiſcopo, et coepiſeopis fuſfraganeis fuis.) Suf- 


fragancus properly is a vicegerent of a biſhop, inſtituted to aid and 
aſſiſt him in his {pirituall office, and is ſo called a fuffragiis: of theſe 


1 


u may read in the ſtatutes of 26 H. 8. 1 & 2 Phil. & Mariz. 1 E. 26 H. 8. cap. 14. 


z. And where ſome copies have coram Cantuar archiepiſcope, et 


1 & 2 Ph. and 
Mar. ca. L. 


©eþ1/copis et ſuffraganeis; this latter conjunction (&) is more then 1 Filz ©. 1. 


ought to be; for JSafragancis Juis mult referre to coepi/copis, that is 


that 


14 „„ N 


3 Merton. Cap. l. 


See the firſt part that the biſhops ſhould aide and aſſiſt the archbiſhop with their 

— 3 ſuffrages: for other ſuffragans, which were vicegerents of biſhops, 

motene. never had voyce in parliament, becauſe they held not per Garonian, 
as all biſhops doe, and many abbots and priors, as hath beene ſaid, 
did, in reſpect whereof they were lords of parliament. 

Pro coronatione ipſius domini regis, ] The king was formerly crown. 
ed at Glouceſter on the 18 of October, in the beginning of the fr; 
yeare of his raigne, then being about nine yeares old: and here i 
appeareth that in the twentieth yeare of his raigne, he was crowned 
again, then being about 29 yeares old, twice crowned as king 
Henry the ſecond, and king John before him had been, and as king 
R. 2. after him was. 

Et Elianoræ reginæ.] This Elianor was daughter, and one of the 
heires of Raymond Berengary earle of Province; ſhe was ſiſter to 
the earle of Province, and to Boniface, archbiſhop of Canterbury, 
and ſhe was crowned at Weſtminſter. | | 

L 80 ] She ſurvived the king, and of a crowned queen became & profel. 
ſed nun in Ambreſbury, and died a nun there, in the nineteenth 
yeare of her widowhood, 

The ſtatutes enacted at this parliament are divided into eleven 
chaptcrs. 


CAP. . 


E viduis primo, gue poſt mortem FIRS T, of widows which afte 


virorum ſuorum expelluntur de 
dotibus ſuis, et dotes ſuas, vel quaren- 
tenam ſuam habere non paſſunt ſine 
placito, videlicet, quad quicunque defor - 
cravertt eis dotes ſuas, vel quarentenam 
ſuam, de tenementis quibus viri ſut 
obierunt ſeiſiti, et ipſæ viduæ poſtea 
per placitum recuperaverint, ſi ipſi de- 
forc* de injuſte deforciamento convicti 
Fuermt, reddant eiſdem viduis damna 
ſua, ſcilicet valorem totaus dotis eis 
contingentis, à tempore mortis uirorum 


ſuorum, uſque ad diem quo ipſæ viduæ 


per judicium curiæ ſeiſinam ſuam inde 
recuperaverint. Et nibilominus ipſi 
deſorciateres ſint in miſericordia domint 
regis. 


(Dyer, 284. pl. 33. 4 Rep. 30. 14 H. 8. 25. 38 Ed. 3. 13. 11 H. 4. 39. Fitz. Dower. 24. 46. $% 
73. Fitz. Damage, 10. 83. 149. 3 Bulſtr. 278. V. N. B. fo. 7. Rift. Eat. 22. r Inſt. 32, 5.9 H. 


c. 7.) 


Firſt part of the 


be amerced at the king's pleaſure. 


a This chapter is explained in the firſt part of the Inftitates, is al 
Inſtitutes, ſet. the points thereof, which you may ſee there at large; whereun's 
** you may adde (upon this word recuperaverint) a caſe in 9 E. . 1 


the death of their huſbands are 
deforced of their dowers, and cannot 
havetheir dowers or quarentine with- 
out plea, wnoſoever deforce them d 
their dowers or quarentine of the 
lands, whereof their huſbands died ſei- 
ſed, and that the ſame widows after 
ſhall recover by plea; they that be 
convict of ſuch wrongful deforcement 
ſhall yield damages to the ſame vi- 
dows; that is to ſay, the value of ti: 
whole dower to them belonging fren 
the time of the death of their liul- 
bands unto the day that the faid i- 
dov's, by judgement of our court, haie 
recovered ſcifin of their dower, &. 
and the deforcers nevertheleſs ſhul 


Cap. 2. Merton. 860 
; it of dower, the tenant plead that the huſband is alive; &c, Hil. 9. E. 2. fo. 
* the trial awarded by proofes, and a day therefore given, &c. 1 wag 
at which day the demandant came with her proofes, and the tenant c. 
made default, the demandant had judgement to recover, but if the 
Jemandant had not had her proofes there, then ſhe ſhould have had 


but a p2tit cape. 


CAT; Ii 


[ TEM omnes vidue (1) de cætero LSO from henceforth widows 
poſſint legare (2) blada (3) ſua de may bequeath the crop of their, 
terra ſua, tam de dotibus ſuis, quam de ground, as well of their dowers, as of 
alis terris, et tenementis ſuis (4); other their lands and tenements, ſav- 
ſalvis (5) conſuetudinibus, et ſervitiis ing to the lords of the fee, all ſuch 
minor um de feodo, que de ditibus, et ſervices as be due for their dowers and 
aliis tenementis ſuis debentur. other tenements. 


(Kel, 125. Fitz. Bar. 149. 294.) 


Before the making of this ſtatute, it was a queſtion, whether 
tenant in dower might deviſe the corn, which ſhe had ſowen, or 
whether he in the reverſion ſhould have them. Some held that 
ſhe could not deviſe them; or if ſhe deviſed them not, that her exe- 
cutors ſhould not have them, but he in the reverſion, for that her eſ- [ 81 ] 
tate was freely created by act in law; and as ſhe when her dower was 
aſſigned to her, ſhould have the land ſowen, or unſowen for her 
dower, ſo at the time of her death, he in the reverſion ſhould have 
the land ſowen, or unſowen. And of this opinion is Bratton who BraQon, lib. 2. 
faith, antiquilus ſolet obſervari, quod ſicut uxor dotem ſuam recipit poſt fol. 96. 
mortem vir i ſui cultam fre incultam, ita poſt mortem uxoris ſolet reſtitui 
heredi culta ſeu inculta, quia de bladis et frudtibus a tenemento nen ſe- 
paratis non habuit uxor teſſamenti factionem, ſed nova ſuperveniente 
gratia, et pro 2 patet de provifione apud Merton. | 
And true it is, that it the buſband ſow the ground and die, the 5. El. Dier. 
property of the corne is in the executors, but ſubject to this con- 316. 
dition, that if the heire aſſigne unto her the land ſowen for her 
dower, the ſhall have the corne, for ſhe ſhall be in de optima poſeſ- 
one viri, above the title of the executor. 


rebus ſuis, et Ffructibus in dote ſua exiftentibus, frve ſeparati fint a ſolo, 

eve non, quod quidem olim facere non potuit: 

And they that held this opinion, relied much upon theſe words, 

de c#tero, which imply, as they ſay, a new law. Now others held 

the contrary, and that, for advancement of tillage, and incourage- 

ment thereunto, which is ſo profitable for the commonwealth, and 

by reaſon of the incertainty of her eſtate for life they held opinion, 

that the executors or adminiſtrators of the wife ſhould have, or ſhe 

her lelfe by her will might diſpoſe them, as well as any other tenant | 
for life might doe, and they vouch authority before this ſtatute in 4 H. 3. deviſe 
4 H. 3. where it is ſaid, note that tenant in dower may deviſe her 26. 19 E. 3. 


Cleare * doubt, was this ſtatute made, and de cætero may as well Te b . 
, | be . 85 5 


And Fleta faith, vidua per flatutum de Merton poterit diſponere de Fleta, lib. 2. c. go. ; 


corne growing upon the land at the time of her death. Now to bar. 249 12H, 


1 
1 
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Regula. 
Regula. 


1 part of the 
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de Norm. cap. 
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Merton. Cap.; 
be applied to the clearing of a doubt from thenceforth, as ſot 
making of a new law, and ſo of neceſſity it muſt be taken in thi; 
chapter. for ſuch lands and tenements, as the widow hath of inheri. 
tance, &c. guam de aliis terris et tenementis ſuts. 

(1) Omnes viduæ, Fe.) Qui omne dicit, nibil excludit. 
Generale diftum generaliter eft intelligendum. * . 
And therefore where there are five kindes of dowers, wiz. dower 


at the common law: dower by the cuſtome: dower ad gſtium eccl. 
fie : dower ex afſenſu patris : and dower de la pluis beale: this chap. 


ter doth extend to them all. But if the wife be by cuſtome en. 


dowed durante viduitate ſua, ang ſhe ſowe the ground with corne, 
and after take huſband, hee in the reverſion fhall have the core, 
becauſe though her eſtate was incertaine, yet ſhe hath determined it 
by her owne act. I TE 

(2) Legare.] This word is appropriated to a laſt will, and 
ſiguytieth to bequeath goods, chattels, and in ſome caſes lands and 
tenements. Legatum à lege dicitur, quia lege tenetur ille, cui intere 
perimplere. 185 
(3) Blada ſignifieth corne or graine while it groweth: It pro. 
perly ſignifieth corne or graine while it is 72 Verba, dum ſeges it 
herba : ber it is taken for all manner of corne or graine, or 
things annuall comming by the induſtry of man, as hemp, flax, 
& c. | 

And of this word 4/ava, an ingroſſer of corne or graine is called 
Zladier, but this word blada extendeth not by this act to graſſe, or to 
any thing that groweth /uapte natura, albeit it groweth by ſowing 
of hay-ſeed, or the like. | 

(4) Quam de aliis terris et tenementis ſuis.] This is man 
feſtly in affirmance of the common law, and extendeth to the 
lands, which ſhe hath in franck-mariage, or of any other eſtate of 
inheritance, the corne or graine growing thereupon ſhee may law- 
fully diſpoſe. 

(5) Salvis, c.] Here is a ſaving to the lords, of whom the 
lands in dower, or other lands been holden, ſuch cuſtomes and fer- 
vices, as are due unto them, fo as they ſhall not be barred, or pre- 
judiced by this act for or concerning ſuch cuſtomes, and ſervices, 
as they had before, but they ſhall be Red to them, as if this ſtatute 
had not been made: for that is the nature of a ſaving, as hath been 
ſaid, to ſave a former right, and to create no new, and by this fav- 
ing the lord may diſtreine the corne after it be reaped and put into 
cart, for his rents and ſervices, but the corne in ſheafes cannot 
be diſtreined. 

See the firſt part of the Inſtitutes, ſect. 68. 


CAP; N. 


\ 


81 quis ſuerit diſſeiſitus de libero te- ALSO if any be diſſeiſed cf 

nemento ſuo (1), et coram juſtic before 
itinerantibus ſeiſinam ſuam recupera- juſtices in eyre have recovered ſeilin 
vit (2), per aſſiſam nove diſſeiſinæ (3), by aſſiſe of novel diſſeiſin, or by con- 
vel per recognitionem (4) corum qui feſſion of them which did the diſſe: 


fecerint diſſeifinam : et ipſe diſſeiſitus ſin, and the diſſeiſee hath had ſeiſin 


their ſrechold, and before the 


per deliver 


Cap. 3. 


per vic ſeiſinam ſuam habuerit (5), ſi 
tidem diſſeiſitores poſtea, poſt iter juſ- 
tic vel infra de eodem tenement” iterum 
eundem conquerentem diſſeiſiverint (6), 
et inde convicti fuerint (7), ftatim ca- 
piantur, et in priſona domint regis deti- 
neantur, quouſque per dominum regem 

er redlemptionem, vel aliquo alis mado 
deliberentur (8). Vide Marlb. cap. 8. 
Et hac eft forma qualiter tales convicti 
puniri debeant, videlicet, cum conque- 
rentes adcuriam veniant, habeant breve 
domint regis vic direflum, in quo 
contineatur eoru narratio de diſſeiſina 
facla ſuper diſſeiſina. Et ideo mande- 
tur vic. quod aſſumptis ſecũ cuſtodibus 
placitoru (9) corone domini regis, et 
aliis legalibus militibus in propria 
perſona ſua accedat ad tenementũ 
illud, vel ad paſturã illa de quibus 
facla fuerit querela, et corã eis per 
primos juratores (19), et per als 
vicinos, et legales homines de vicineto 


illo, diligentem inde faciat inquiſitionz. 
Et fi ipſu iterũ invenerint . | 


cut prædictũ gſt) tunc faciat ſecundi 
proviſionẽ prædidtà, fin autem, tunc fit 
conguerem in miſericordia domini regis, 
et alius quietus recedat. Nec debet 
vic'( fine ſpeciali præcepto domini regis) 
hujuſmadz loguela proſequi. EZodẽ modo 
fiat de illis, qui ſeifina recuperaverint 
per aſſiſa mortis anteceſſoris, et ſimiliter 
de omnibus terris et tenementis recupe- 
ratts per jurat' (11) in curia domini 
regts, fi peſtea diſſeiſiti fuerint a prio- 
r16us deforciatoribus, verſus quos recu- 


oem per jurat* quoguomodo. V ide 
2. cap. 26. 


(18 
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delivered by the ſlieriff, if the ſame 
diſſeiſors, after the circuit of the jul- 
tices, or in the mean time, have diſ- 
ſeiſed the ſame plaintiff of the ſa ne 
freehold, and thereof be convict, they 
ſhall be forthwith taken and commit- 
ted, and kept in the king's priſon, 
until the king hath d:\charged them 
by fine, or by ſome other mean. And 
this is the form how ſuch convict 
perſons ſhall be puniſned; when the 
plaintiffs come into the court of our 
lord the king, they ſhall have the 
king's writ directed to the ſheriff, 
in which muſt be contained the plaint 


of diſſeiſin framed upon the diticiiin; 
And then it ſhall be commanded to 


the ſheriff, that he, taking with him 


the keepers of the pleas of the King's 


crown, and other lawful knights, in 
his proper perſon, ſhall go unto the 
land or paſture, whereof the plaint 
hath been made, and thzt he make 


before them, by the firſt jurors, and 


other neighbours and lawful men, 
diligent inquiſition thereof; and if 
they find him diſſeiſed again (as before 
is ſaid) then let him do according to 
the proviſion aforementioned; but if 
it be found otherwiſe, the plaintiff 
ſhall be amerced, and the other ſhall 


go quit; neither ſhall the ſheriff exe- 


cute any ſuch plaint without ſpecial 
commandment. of the king. In the 
ſame manner ſhall be done to them 
that have recovered their ſeiſin by 
aftiſe of mortdaunceſtor; and fo ſhall 
it be of all lands and tenements reco- 
vered in the king's court by enqueſts, 
if they be diſſeiſed after by the firſt 
deforceors, againſt whom they have 
recovered any wiſe by enqueſt. 


See the ſtatute of Marlbridge, c. 8. W. 2. cap. 26. Sre the firſt part of the Inflitutes, 233. 
- 8. 1. 11 H. 4. 6. 7 H. 7. 4. Fitz. Redificifin, 6, 8, 9. 1 loſt. 184. a, Hob. 96. 2 Bulttr. 


93.52 H. 3. c. 8. 13 Ed. 1. ſtat. 1. c. 25, 26, Mirror, 317. Raſt. Ent. 548.) 


(1) De libero tenemento ſuo, Ic. ] That is, of land, rent, common, 
or tuch like, whereot if a man be diſſeiſed he may have an aſliſe de 


o vel diſſeiſin. : 


37 this chapter the writs of rediſſeiſin and 
Swen for the cauſes hereafter hg which lay not at 
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23 Af. p. 7. 
30 Aſſ. Pl. 35. 
Bract. li. 4. fo. 


236, 237. 


Regula. 


F. N. B. 189. d. 
23 Aſſ. tit, rediſ- 
ſcifin 3. 30. aſſ. 
35+ 


fin 8. 14 E. 2. 
ibid. 9- 


See the firſt part 
of the Inſtitutes, 
ſet, 234. 


W. 2. cap. 25. 
Fleta, li. 4. c. 29. 
See the firſt part 
of the Iaſtitutces. 
udi ſupra, 
F. N. B. 188. 
Bruct. lid. 2. fol. 
2945 295. 


33 E. 3. re diſſ. 
40 All. 23. 


> 


Mirror, cap. 5. 

& 2. 

Regiſt. 206. 
MMarieb. ca 8. 

W. 2. ca. 26. 
Bratton, Ib. 4. 
tel. 236. b. 
Fleti, lib. 4. 
Cap 209» 

Brit. fol. 246. 


Weſt. 2. Co Bo 


A des, Z. 4. 23 


. N. B. 126. 
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Merton. Cap. 3 


the common law, and both theſe writs are vicountele, and (9 
not retournable, but the ſheriffes ſhall hold the plea and give the plura 
judgement. ough 
(2) Er coram juſlic itinerantibus ſeiſinam ſuam recuperaverii. him, 
Here juftices in eyre are named, but for example, and becauſe larly 
aſſiſes were taken moſt commonly before them, for though the (1 
aſſiſe be taken in the king's bench, or court of common pleas, or wher 
before juſtices of aſliſe, yet is it within this ſtatute: for though then 
the words be ſpeciall, yet the reaſon of the law is generall; et quand cord, 
lex eft ¶pecialis, ratio autem generalis, generaliter lex eft intelligenda, ouſter 
(3) Per aſſiſam nowve difſeiſine.)] This branch extends not to for t. 
an aſſiſe of mordaunceſter, or darrein preſentment, or of utrum; ſhall 
but if a man recover in a writ of rediſſeiſin, upon that reco- there 
very he ſhall have a rediſſeiſin, and the like, as often as he is re. (albe 
diſſeiſed. cann 
Upon a plaint in the nature of a freſh force, according to the for 
cuſtome of a city, or borough, and a recovery thereupon had, a re- Juror 
diflieifin doth not lie, for no rediſſeiſin doth lie, but where the firſt none 
plea began by writ. | and t 
(4) Per aſiſam nove diffeiſine, wel per recygnitionem.] That is to (by | 
ſay, by the aſſiſe, i. the verdict of the recognitors of the aſſiſe, or juror 
by conf:ſlion of the diſſeiſor, &c. and yet a rediſſeiſin doth he upon prime 
a recovery in an aſſiſe, upon the pleading of a record, and failer of neve 
it, or upon a demurrer, or by default, or the like; and ſo it is ex. have 
plained by a later ſtatute. | Jurat 
(5) Per wicicomitem fſeiffmam ſuam habuerit.) And fo it is, it they 
the plaintife in the afliſe doth enter and execute the recovery by Prim. 
entrie. tute 
(6) Lidem difſei/itores poftea, Sc. de eodem tenemento iterum eunden (1 
cong uerentem difſeiſtuerunt.] For the expolition hereof ſee the rk mort 
part of the Inſtitutes, ſect. 233. / 
Et inde conviti farrint.) For in the writ of rediſſeiſin the tenant mn a 
may plead to the writ as joyntenancy, or the like; or in barre, as: this 
releaſe, or the like; or give it in evidence. | | tena 
(3) Statim capiantur et in priſena regis detineantur e e per d. if th 
minum regem, per redemptionem, vel alio modo deliberentur.] Ani 2 
Bracton here upon ſaith this, Talis guidem qui ita convictus Fuerit, du- are \ 
pliciter delinquit contra regem, quia facit diſſtiſinam, et roberiam contr! idem 
pacem ſuam, et ctiam auſit temerario irrita ed que in cur” demixi reg - * 


rite acta ſant : et propter duplex delitum merito ſuſtinere debet panai 
duplicatam. 5 | | 
And Britton ſpeaking of a rediſſeiſin, Pur ceo gue il defuy de recover 
fer judgement choſe, que il ad conguiſe per ſa proper force in deſþijant i 
And this reaſon holdeth in other caſes, as after a judgemelt 
in an admeaſurement of palture, if there be a ſurcharge by ti! 


party who was admeaſured, a writ de /ecunda ſuperoneratione doth lit, 
and the like. 


And it is to be noted, that whereſoever a man did recover tis bere 
ſeiſin or poſſeſſion of the laud, and the tenant or defendant did aftet men 
diſſeiſe or eject him, this was a contempt at the common law, becauſe Fuer 
it is done againſt the judgement of the court, and in deſpite of ihe non 
law, for the which the court may commit him, for antereft rerpublichs rum 
ut judicia rata fint: et ea que in curia neſtra rite acta ſunt debits tate et pe 


tion demandari debent. 
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Cap. 4. Merton. 
( Afumptis ſecum cuſtedibus placitorum.] This is ſpoken in the 


plurall number, therefore where there are two or more coroners, he 
ought to take at leaſt two, but where there is but one, if he take 
him, it is ſufficient within the meaning of this ſtatute: though regu- 
larly the plurall number is not ſatisfied with one. | 

(10) Per primos juratores et alios.) This muſt bee underſtood 
where there were Juratores in the aſſiſe; for if there were none, 
then it mult be tried onely per alias: as if the diſſeiſor plead a re- 
cord, and fail of it, or if he plead a bar, ayd confeſſe an immediate 
cuter, upon which the plaintife doth demur, and judgement is given 
for the plaintife, and after the plaintife is rediſſeiſed, the plaintife 
ſhall have a rediſſeiſin, and it ſhall be tried onely per aliot, becauſe 
there were no jufors at all in the former aſſiſe; for the ſtatute, 
(albeit it bee enal) ſhall not be ſo licerally expounded, that if it 
cannot be tried per primos juratores, that it ſhall not be tried at all, 
for wverba intelligi debent cum effeftu. But where there were any 
jurors, it ſhall be tried by them and others, and where there were 
none, then by others alone; but if there were jurors in the aſſiſe, 
and they all die, and after he which recovered is rediſſeiſed, there 
(by the act of God) the rediſſeiſin faileth. And ſo it is, if all the 
jurors be dead ſaving one, becauſe the words of the ſtatute be, per 
primos juratores, et alios: and ſo note a diverſity where there were 
never any juratores at all, for there the ſtatute could by no poſſibility 
have wrought, but upon others onely, but where there were once 
juratores, and the party negleReth his time, and by the act of God 
they faile, there the rediſſeiſin failes, becauſe it cannot be tried per 
primos juratores, (which ſometimes were in / et alior, as the ita- 
tute ſpeaketh. 2 

(11) Eodem modo fiat de illis, qui ſeiſinam recuperaverunt per afſi/an 
mortis anteceſſoris, et ſimiliter de omnibus terris et tenementis recuperattis 
per juratam, Fc.) Here is the pot diſſtiſin given, where the recovery 
in a nordaunc, or in any other reall action is by verdict, and in 
this caſe the recoveror ſhall have a pt difeifin againſt the former 
tenant being deforceour, that diſſeiſed him after the recovery; but 
if the recovery be by reddition or default, & c. he ſhall have a 2% 
a:ſeiſin upon the ſtatute of W. 2. cap. 26. Nota, here eadem modo 
are words of great operation, for they imply, that there muſt be 
idem CONGUEYERS de eodem tenemento, et idem tenens, agal nſt whom the 
* Ne had after the ſame manner, as is before ſaid in caſe of 
a rediſſeiſin. 
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23 AM. pP · 7. 
F. N. B. 189. 


Regula. 
8 H. 5. 1. 
F. N. B. 189. h. 


Poſt diſſeifins 


Marlebr. c. 8. 
W. 2. ca. 26. 
F. N. B. 190. 
Regiſt, 206, b. 
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[ TE M quia multi magnates Angliæ, LS O becauſe many great men of 


gui feoffaverunt milites et altos li- England (which have infeoffed 


bere tenentes (2) ſuos de parvis tene- knights and their freeholders of ſmall 
ments in magnts maneriis ſuis, queſii tenements in their great manors) 
luerunt, quod commadum ſuum facere have complained that they cannot 
non potuerunt (1) de reſidus manerio- make their profit of the reſidue of their 
rum (3) ſuorum , ficut de vaſtis, beſcis, manors, as of waſtes, woods, and paſ- 
*pa/turts communibus, cumipfi eee tures, whereas the ſame feoffees have 


abeant H 2 
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ſufficient 
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habeænt ſufficientem paſturam, quantum 
pertinet ad tenementa ſua; ita proviſum 
„ et conceſſum, quod quicunque hujuj- 
mod! feoffatt aſſiſm nrve diſſeiſinæ de- 
ferant de communia poſture ſug, et 
coram juſtic* recognit 2 (7), quod 
tantam paſturam habeant, quantum 
ſufficit ad tenementa ſua, et quod babeant 
liberũ ingreſſim (4), et egreſſum, de 
liberis tenementis ſuis, uſque ad paſtu- 
ram ſuam: tunc inde ſint contenti, et 
illi de guibus conqueſti fuerint recedant 
guieti (6), de hoc quod commoda ſuum 
de terris, vaſtis, boſcts, et paſturis fece- 
rint (5). Si autem dixer int, quod ſuf- 


: ficientem paſturã non habeant, vel ſuf- 


ficientem ingreſſum, vel egreſſum, 
guantum pertinet ad tenementa ſua : 


tunc inqu.ratur veritas per aſſiſum. 


Et ſi per aſſiſam recognitum fuerit (8), 
guod fer eoſdem deforciatores, in aliqua 
fuerit inpeditus eorum ingreſſus, vel 
egreſſus, vel quod non habeant ſuff;- 
cientem paſtura, et ſufficientem ingr:ſ- 


ſum, et egreſſum, ſicut prædictum eft : 


tunc recuperent ſeiſinam ſuam, per vi- 
ſum jure torum, ita quod per diſcretio- 
nem et ſacramentum eerum habeant con- 
guerentes ſufficientem paſturam, et ſuf- 
feciente ingreſſuet egriſſu in forma pre» 
ditt”, et diſſeiſitaret ſint in miſericordia 
demni regis, et dampna reddant, ſicut 
redd: folent ante proviſionẽ id. Si 
autz recognitu fuerit per aſſiſam, quod 
querentes ſufficrente habeant paſturam, 
cum libero et ſuffictenti ingreſſu et eg reſ- 
fu, ſicut præd eft : tunc licite & libere 
fſaciant dom' commodum ſuum de reſiduo, 

et recedant de ill afſiſa quieti. Wit, 
2. cap. 48. 


Mirror, cap. 5. & 2. Brac. Ii. 4. fol. 222. Britton, cap. 58. Fleta, Ii. 4. ca. 20. (1 Roll. 365 
8 Eg. 3. 39. 7 kd. 3. 67. Mirror, 318. Enforced by 3 & 4 Ed. 6. c. 3. 13 Ed. 1. ſtat. 1. c. 4 


2 Vern, 290. 323.) 


(1) Puod commodum ſuum facere non potuerunt.] Hereby it ap- 

peareth, that the lord could not approve by the order of tit 

common law, becauſe the common iflued out of the whole 

Tr. G H. 3. tit, waſte, and of every part thereof, and yet ſee Tr. 6 H. 3. Where 
the lord approved two acres, and left ſufficient, the tenaſt 
brought an afliſe, and the ſpeciall matter being found, the plaintif 


Common 26. 


relraxit ſe. 


Cap. 4. 


ſufficient paſture, as much as belongeth 
to their tenements; it is provided and 
granted, That whenever ſuch feoffees 
do bring an aſſiſe of novel diſſeiſin for 
their common of paſture, and it is 
knowledged before the juſticers, that 
they have as much paſture as ſufficeth 
to their tenements, and that they have 
free egreſs and regreſs from their te. 
nement unto the paſture, then let 
them be contented therewith; and 
they on whom it was complained 
ſhall go quit of as much as they have 
made their profit of their lands, 
waſtes, woods, and paſtures; and if 
they alledge that they have not ſuf 
ficient paſture, or ſufficient ingreſs and 
egreſs according to their hold, then 
let the truth be inquired by aſſiſe; and 
if it be found by the aſſiſe, that the 
ſame deforceors have diſturbed them 
of their ingreſs and egreſs, or that 
they had not ſufficient paſture (as be- 
fore is ſaid) then ſhall they recover 
their ſeiſin by view of the inqueſt: ſo 
that by their diſcretion and oath tie 
plaintiffs ſhall have ſufficient paſture, 
and ſufficient ingreſs and egreſs in form 
aforeſaid; and the diſſeiſors ſhall be 
amerced, and ſhall yield damages, a 
they were wont before this proviſion, 
And if it be certified by the aſſiſe, 
that the plaintiffs have ſufficient paſ- 
ture, with ingreſs and egreſs, as before 
is ſaid, let the other make their profit 
of the reſidue, and go quit of that 
aſſiſe. | | 


(2) Lien 
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(2) Libere tenentes.] The purview of this ſtatute extends onely 
for the lord to make an approvement againſt his tenant, and not 
againſt any ſtranger, nor where the lord had common appendant in 
the tenancy, as he may have; but the ſtatute of W. 2. provideth, 
De cætero quod ſtatutum de Merton, proviſum inter dominos et tenentes 
fuos locum 2 de cætero inter dominos vaſtorum boſcorum, et paſtura- 
rum, el vicinos, Qc. 

(3) De refiduo mares] By this recitall a point of the aun- 
cient common law appeareth, that when a lord of a mannor 
(wherein was great? waſte grounds) did enfeoffe others of ſome 
parcells of arable land, the feoffees ad manutenend. ſerwitium 
ſoce, ſhould have common in the ſaid waſts of the lord for two 
cauſes. 1, As incident to the feoffement, for the feoffee could 
not plough, and manure his ground without beaſts, and they could 
not bee ſuſtained without paſture, and by conſequence the tenant 
ſhould have common in the waſtes of the lord for his beaſts, which 
doe plough and manure his tenancy, as appendant to his tenancy, 
and this was the beginning of common appendant. The · ſecond 
reaſon was for maintenance and advancement of agriculture, and 
tillage, which was much favoured in law; like as when a man 

ives the land to a parſon and his ſucceſſors, whereupon a church 
is built for the ſervice of God, to hold of him in frankalmorgne, the 
land is holden, and by conſequent, and operation of law, the ad- 
yowſon, which the law doth give to the founder, that is, the giver 
of the land, is alſo holden, for that the advowſon doth in a manner 
adhere to the church, and as the tenant had made a feoffement be- 
fore the ſtatute of gaia emptores terrarum, to hold of himſelfe by fealty 
and xj. d. this meſnalty by operation of law had been holden © 
the lord paramount, | 


guod babeant liberum ingreſſum.] The lord may approve againſt a 
tenant that hath * common of paſture appendant, but if the lord 
graunt common of paſture within his waſts, there 1s ng approvement 
by this act againſt a common in groſſe, for the words of the ſtatute 
be quantum pertinet ad tenementa fro. & Ce | 
And ſo was the law taken and adjudged ſoon after the making of 
this act, and latter authorities agree with the ſame; and albeit the 
common appendant be without a certain number, as to have ſuffi- 
cient paſture for beaſts, quantum pertinet ad tenementa ſua, which 
may be reduced to a cprtainty, for, id certum eſt quod certum reddi 
poleſt, and therefore this act Joth extend to it. And the writ of 
admeaſurement of paſture doth lie. only for and againſt ſuch com- 
moners, as have common appendant, for the words of the writ be, 
et ad ipſos pertinet habendum ſecundum liberum tenementum ſuum, Oc. 
ſo as common appendant, be it certain or incertain, is within this 
ſtatute; and ſo is common appurtenant certaine or incertaine, 
M 2 extendeth as well to common appurtenant as ap- 
endant. N | 
Bracton treating of this chapter, ſaith, imprimis videndum oft qua: 
liter conſtitutio illa fit intelligenda, ne male intelle&a trahat utentes ad 
Jum and then expoundeth the ſame in this manner: k. Si fit 
alienus (et non roprig tenens) non ei 1mponit legem conſtitutig. A 
2. Si fuer“ liberi tenentes proprit, tunc refert qualiter fuer feeffati, 
c. utrum feoffati fuer large ſeilicet p. tolũ, et ubiq;, et in omnibus, 
cis, et ad omni moda averia, et * numero, c. $0 as by his opi- 
3 


(4) Tantam paſturam habeant, quantum ſufficit ad tenementa ſua, et 
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86 Merton. Cap. 4. 
nion this ſtatute extendeth not to a common in groſſe, nor to a 
common ſans number; tales, ſaith he, zon ligat conſtitutio memo. 
rata, quia froffamentum, Ci. conceſſionem communiæ non tollit, licet 
tollat abuſum, | 

3. Si autem communia fuer” ſtricta cum numero averiorum certo, & 
(which he intendeth of common appendant) /icet uſus ſe largius i 
latius habuerit quam neceſſe efſet, tales ligat conſtitutio quod coarctentur 
ad certum locum, et infra certum locum, dum tamen locus inde ſufficient 

fit et competens cum libero ingreſſu, et gre et competenti, quod non ſit 
gravis nec difficilis: competens autem debet efſe locus ita quod non lon- 
gius diſtet, ſed propinquius aſſignetur, Qc. cum diſtantia inducit incom- 
moditatem. | 

4. Item eodem modo ſi ita ferffatus fuerit quis, fine expreſſione numeri 
vel generis, ſed ita, cum paſlura quantum pertinet ad tantum tenemen- 
tum in eadem villa, talem ligat conſtitutio ficut prius cum expre/- 
frone ; quia cum confiet de quantitate tenementi, de facili perpendi po. 
rerit de numero averiorum, et etiam de genere ſecundum conſuetuainen 
locorum. : 

[ 87 5. Item tempus ſpectandum erit cum omnis nova conſtitutio, futuris 

Tr. 18 E. 1. in formam imponere debent et non preteritis. 

Banco Rot. 50. Walterus Bonde implacitat Aliciam de Bordeley, & wi. alios pro ec 
Cantabr. guod cum awveriis ſuis blada ſua ad Madingle A pops noct᷑anter depaſti 
Note this caſe ſunt, Sc. Alic' & Nicholaus Ruffell dic? quod placea ubi tranſgreſſio ſup- 


for common, 


. Fonitur fieri vocatur Leylonſurlonge, que quidem placea ſemper fuit 


pratum uſque ad pradittum annum quod prædictus Walterus prædictun 
pratum aravit, & ſeminavit, & in quo prato 72 Alicia habet commu- 
niam ſuam poſt fena levata: et quia prædictus Walterus, ad auferendum 
et communiam ſuam in predifo prato, ſeminavit, ficut predittum off, 
dicunt guod quando ena in pratis adjacentibus levata fuerunt, iþft cum 
averiis fuis communiam ſuajn in prædicta placea depaſti fuerunt, ficut 
eis bene licuit. Et inde ponunt ſe ſuper patriam. Walterus die quod 
in electione ſua eft ad dimittend' prædictam placeam jacere pratum, & 
illud falcare, vel placeam illam arare, & ſeminare pro woluntate ſua. 
Verdict. Et de hoc ponit ſe ſuper patriam, Ic. Fur' did“ quod prædicta placea 
a tempore quo non extat memoria fuit pratum falcabile, uſq; ad prædidtun 
annum quod prædictus Walterus illud aravit: dicunt etiam quod præ- 
* Note this dictus Malterus eft parvus tenens ejuſdem villæ, & * non licet alicui 
cube tali pars tenenti fine licentia ipfius Aliciæ prata aligua in eadem villa 
arare, & quod præidicta Alicia in eiſdem pratis yoſt fena aſportata 
* Note this, for communicare debet * : dic' etiam quod quand fena in pratis adjacentibus 
neg  levata fuerint, iffi cum averiis ſuis comiuniam ſuam in prædicla placea 
. depaſti fuerunt, ficut bene licitum off eis: ideo confiderat” eft quod * pra- 
* Judgement. ſichus Walterns nibil capiat per bie ve ſuum, ſed fit in miſericordia. Ft 
affer* per jurꝰ ad dimid. marc. | q | 

Vide Paſch. 15 E. 1, in Banco. Rot. 6. Buck. Lib. 5. fol. 78. 

common of paſture, /ub mado, or with limitation. | 
Throughout all this ſtatute, paſtura et communia paſture, is named 
ſo as this ſlatute of approvements doth not extend to common of 
piſchary, of turbary, of eſtovers, or the like. a W 
6 Qued commodum ſuum de terris waſtis, Ic. fecerint.] Nov 
it is to be ſeene how this approvement muſt be. And it 
muſt he divided by ſame incloſure or defence, as it may be 
made ſeverall, for it is lawfull to the tenant to Put on his cattle 
into the reſidue of the common, and if they ftray into that part, 
: whales 7 whereof 
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whereof the approvement is made, in default of incloſure, he is no 
ſpaſſer. | 
"And if the lord make a feoffement of certain acres, the feoffee 31 E. 1. Com- 


2 2 . ä z 5 2. 
may incloſe, becauſe the feoffement is an approvement in his 8 


nature ; 3 ; | ters 31, 
(6) Tunc inde ſint contenti, et illi de quibus conqueſti fuer recedant 10 E. 3. 18. 


quieti de hoc quod commodum ſuum de terris vaſtis, Sc. fecerint.) By the 

approvement of part according to this ſtatute, that part by this act — 

is diſcharged of the common, in ſo much as if the tenant which hath Dier. Mich. 16 
the common purchaſe that part, his common is not extinguiſhed in & 17 Elis. 339. 
the reſidue. 

If the lord, &c. doe make an approvement, hee may improve 18 Aff. p. 4. 
eft-ſoons as oft as hee will, ſo hee leave ſufficient common, and ſo it 18 E. 3+ 30. 43. 
was done in 18 E. 3. 

If the tenant at the time of the approvement have ſufficient com- 8 Af. 18. 

mon left unto him in the reſidue, with a competent way thereunto, mow 3. | 
according to this act, and after the reſidue becommeth not en 9. | 
ſufficient; yet the approvement remaineth good, for the words [ 88 ] 

of this act be, tantam paſturam habeant, quantum ſufficit ad tenementa 

ua. 4 

(7) Coram juſticiariis recognitum fuit, Fc.) And yet it may bee 10 E. 3. 15. 

tried in an action of treſpaſſe: for many times he ſhall faile to have 

an aſliſe, | 
Or if the lord doth incloſe any part, and leave not ſufficient 8 E. 3. 38. | 
common in the reſidue, the commoner may break down the 16 E. 3. | 


whole incloſure, becauſe it ſtandeth upon the ground which is his Sommon 9. FF 

| 22 Aſſ. 42. N 
common. a : ; 15 H. 7. 10. 9 
Bratton reciteth a writ deviſed upon this ſtatute by that ſage of Bracton, li. 4. fo. | 


the law William de Ralegh, one of the kings juſtices, in caſe where 222. a. & 227. 

the lord was diſturbed to incloſe, or when 4. had incloſed accord- 

ing to this ſtatute, and his incloſure broken downe, which you may 

reade thete at large. | 

(8) Et per affiſam recognitum fuit.] If by the aſſiſe it ſhall be 

found, that the plaintife had not ſufficient ingreſſe and * or 

not ſufticient paſture, then the plaintife ſhall recover ſeiſin by the 

view of the jurors; ſo that by the diſcretion and oath of them, 

the plaintife ſhall have ſufficient paſture, and ſufficient ingreſſe 

and egreſſe aſſigned to him, and that the diſſeiſors ſhall be 

amerced, and yeeld damages. : 
Upon this branch of the ſtatute, we have a notable caſe in our 7 E. 3. fol. 67, 

books, viz. a commoner brought an aſſiſe of common of paſture _ 

belonging to his freehold, the tenant ſaid, that he was lord, &c. 

and approved part of his waſte, and left the plaintife ſufficient com- 

mon, &c, 'Fhe plaimife denied that he left ſufficient common, 

and thereupon iſſue was taken, and Sir William Herle chiefe juſtice 

of the court of common pleas tooke the aſſiſe, and the aſſiſe found, 

that the plaintife had not ſufficient common; whereupon the court did 

award that the plaintife ſhould recover his common, &c. and the re- 

cognitors of the aſſiſe were going from the barre: and albeit the iſſue 

was found againſt the tenant, yet for his advantage the recognitors 

ot the aſſiſe oug"x to come back again, and to — by their diſ- 

cretion and oatif ſufficient common to the plaintife, ſo that the de- 

fendant might approve of the remnant by this ſtatute of Merton, as 

Trewood armed: whereupen Sir William Herle peruſed this 

ſtatute (for no man can carry the words of a poſitive law by parlia- 

ment in his head) and found the ſtatute as Trewood had ſaid, and 

| H 4 therefore 
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CIMILITER proviſum eft, et d 
domino rege conceſſum, quod de cæ- 
tero non current uſure contra aliguem henceforth 


infra etatem 


anteceſſoris ſui, cujus heres ipſe eff 


rfque ad legitinam ætatem ſuam, ita 


Merton. 


there fore was in purpoſe to have cauſed the jurors to come againe 
(the record yet being in his breſt) to appoint ſufhcient common to 
the plaintife according to the ſtatute, but it was prevented, for that 
the parties agreed. b 


Cap. z. 


CAP, V. 1 


IKE WISE it is provided and 

granted by the king, that from 
uſuries ſhall not run 
exi/ten* a tempore mortis againſt any being within age, from the 
time of the death of his anceſtor 
(whoſe heir he is) unto his lawful 


tamen tio propter hoc non remaneat age; ſo nevertheleſs, that the pay- 


ſolutio debiti principalis ſanul cum uſu- 
ris ante mortem anteceſſoris ſut, cujus 
heres iffe eft inde prove nientibus. 


89 ] 

13 leges Sane- 
ti Edw, Lamb. 
Si quis de ulura 
convictus. 
Glonvil, lib. 5. 
ca. 15. Ockham 
ca. qualitet non 
abſoivitur. Ca. 


Irineris de 
Chr:tianis uſu- 
reriis 15 E. 3. 


ca. 5 Rot. pail, 
580 E. 3. nu. 58. 

6 R. 2. au. 57. 

14 R 2. nu. &c. 
4 Sta. de Tudail- 
mo {ee heceaiter 
the expoiilipn of 
Its 


b N Ot. Pat. 3 F. 1. 
m. 14 17. 26. 


Pi com 125. b. 
35 UH. 6. 61. 


ment of the principal. debt, with the 
uſury that was before the death of his 
anceſtor (whoſe heir he is) ſhall not 


remain. 
1 


(1 Inſt. 246. b, 1 Roll. 151. 37 H. 8. c. 9.) 


This ſtatute hath been diverſly expounded. 

1. That this ſtatute extended to the uſurious Jewes, that then 
were in England: for at that time and before the conqueſt alſo, 
it was not lawful for Chriſtians to take any uſury, as it appeareth 
by the lawes of Saint Edward, &c. and Glanville. and other aun- 
ci-nt authors and records. And by this act it is manifeſt that the 


uſury intended by the ſtatute was not unlawfull, for the uſury due 


before the death of the aunceſtor is enacted to be paid, and after 
the full age of the heire alſo, and no uſury was then permitted but 
by the Jewes only, 

2 But king Edward the firſt (that mirror of-princes) by au- 
thority of parliament made this law, which is worthy to be writ- 
ten in letters of gold: Foraſmuch as the king had ſeene that many 
ol the evils and diſheriſons of the good men of his realme had 
come to paſſe by the uſuries which the Jewes had made in times 
pait, and many other miſchiefes had riſen thereupon, albeit that 
the ſaid king and his aunceſters have had great profit of the Jewes: 
nevertheleſſe in honour of God, and for common weale of the 
people; it is ordeined and eſtabliſhed, that no Jewe from thence- 
forth ſhould take any uſury, &c. But yePprovideth for the ume 
pail in ſuch manner, as by the ac appeareth, | 

And true it is, that great was the profit (as in that act is recited) 
that the crowne had by the Jewes, Þ for betweene the 50 yeare af 
H. 3. and the 2 yeare of E. 1. the crowne was anſwered de ex! 
tub Fudai/ni foure hundred and twenty thouſand pounds, and 
then the ounce of ſilver was five groats. Mg 

Others expound theſe words non currant uſer at entra aliquem it- 


fra ælalem exiftentem in this manner, that the rent ſhall not be 


doubled during the nonage of the heire (which in a large ſenſe 
is called ulur y, for dicitur ggſara quia datur fro uſu Eris). wo 


Cap. 6. Mer ton. 


king give land to another, reſerving a rent payable at a feaſt 
certaine, and for default of 
for every default, and after the grantee dieth his heire within age, 
he ſhall not double. the rent to the king. 

If a man by obligation bind himſelfe and his heires to pay 1001. 
at ſuch a feaſt, and if he pay it not at that feaſt, that then he and 
his heires ſhall pay 101. for every quarter it ſhall be behinde, the 
obligor dieth and leaveth aſſets in fee fimple his heire within age, 
he ſhall have his age, and ſhall not pay this 10 l. incurred dun 
his minority after his full age; and this agreeth with the wor 
of the ſtatute, Non remaneat jolutio debiti principalis, and in this caſe 


the which an action of debt doth lie, but here in this ancient act 
of parliament it fignifierh generally any duty to be yeelded or 
paid; for debitum is derived of the verb debeo, id enim eft, quod wel 


yment, that he ſhall double the rent 


89 


11 H. 7. 22. 
Mich. 26 & 27. 
El. lib. 3+ fol. 13. 


there is a principale debirum, but debitum fignifieth not only debt, for 


weeke by this ſtatute. 


E heredibus per parentes, vel per 
altos, contra pacem vi abductis, 
vel detentis, ſeu maritatis, ita proviſu 


vittus fuerit (1), quod puerũ alique 
ic detinuerit, abduxerit, ſeu mari- 
Laverit, reddat perdenti valore ma- 
ritagt: et pro delicto corpus ejus ca- 


et preterea danec domino regi Pf 27 
wit pro transgreſſione ſua. Et Hoc de 
berede infra quatuordecim annds ex- 
en“ (2). De herede autẽ cum fat 
quatuordecum annorum, vel ultra, uſque 
ad plenam etatem, fi fe maritaverit 
ſine licentia domini ſur, ut ei auferat 
maritagiu ſuum, et dominus ejus offerat 
(J) ei rationabile maritagium, ubi non 
uſparagetur (4), dominus ſuus tune 
eat terra (5) ejus ultra terminũ æta- 
111 ſue, fſerticet XX}. annaru, per tantu 
p45 quod inde poſit pereipere (6) du- 

plice 


C:AP. VL 


eft, qd. quicungue * laicus inde con- 


pratur, ut impriſonetur, donec perdenti 
emendaverit delifin 7 pucr maritetur : 


old, or above unto his full 


lege nature, vel obligatione civili debetur, as rents and the like. 

So if A. knowledge a recognizance to B. of zol. to be paid at 
a certain feaſt, and A. doth grant, that if the 201. be not paid at 
the day, then he ſhall pay 10s. a weeke for every 
behind, and before the feaſt A. dieth ſeaſed of fee ſimple lands, 
his heire within age; in a eite facias upon the recognizance the 11 E. 3. age 4. 
heire ſhall have his age, as in the next caſe before, 
mon law, and after his full age he ſhall be freed of the 10s. a 


week it ſhalbe 


15 E. 3. ibidem. 
95. 29 aff. 37. 
29 E. 3. 50. 

42 all, 4. 


y the com- 


*[90] 


OF heirs that be led away, and 
withholden, or married by their 
parents, or by other, with force againſt 
our peace, thus it is provided, that 
whatſoever layman be convict thereof, 
that he hath ſo withholden any child, 
led away, or married, he ſhall yield to 
the loſer the value of the marriage; 
and for the offence his body ſhall be 
taken and impriſoned until he hath 
recompenſed the loſer, if the child be 
married; and further, until he hath 
fatisfied the king for the treſpaſs. And 
this muſt be done of an heir bein 
within the age of fourteen years. A 
touching an heir being fourteen years 
age, if he 
marry without licence of his lord to 
defraud him of the marriage, and his 
lord offer him reaſonable and conve- 
nient marriage (without diſparage- 
ment) then his lord ſhall hold his land 


beyond the term of his age, that is to I 


ſay, 


N 


/ 


io 


| 
' 
| 
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plicẽ valor? maritagii, ſecundũ ſtima- ſay, of one and twenty years, ſo lon 
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: the n 
tionẽ legalin hominũ (7), vel ſecundũ that he may receive the double value he ſh 
quod ei pro code maritagio prius fuerit of the marriage after the eſtimation of riage 

cablatum, fine fraude et malitia (8), et lawful men, or after as it hath been and 

ſecundũ quad probari poterit in curia offered before without fraud or collu- refuse 

damini regis. ſion, and after as it may be proved in anott 

the king's court. ward 

dered 

Bracton, lib. 2. fo. 91. Fleta, Ii. 1. cap. 12. 3 E. 3. 3. 8 E. 3. 52. 21 E. 3. $2. 21 E. 3. 13. himſe 

29 aſſ. 35. 29 E. 3. 37. (1 Inſt. 76. a. 4 Rep. 82. 6 Rep. 74. 9 Rep. 72. Dyer, 255. to 260. marie 
pl. 23. Bro. Forf. de Marriage, 9, 12, 13. Bro. Gar. 109. 40 Ed. 3. 6. 1 Inſt. 80. a, 81. þ, der, 

Hob. 94. go.) | not e 

| of an 

Before the making of this ſtatute the law gave the lord two Bu 

ſeverall remedies, if his ward were taken away, detained, or maried, the ay 

Tr. 9. El. lib. 9. viz. 1. An action of treſpaſſe, wherein he ſhould recover da- tende 
fo 72 Dot. mages only. 2. Or a writ of right of ward, wherein he ſhould after 
Huſley's caſe. recover the cuſtody of body, and lands, but if the ward were have 

7 E.3. 53.49 maried, then was he driven to his action of treſpaſſe Quare ſe in- (4 

2 — Þ all» reift maritagio non ſatisfa?. The lord had alſo his writ, but that the n 

20. f. W.. 141 lieth againſt the heire, when he entreth into the land before or (5) 

after his full age: alſo the lord may have his writ de valore mari- electi 

fagii at the common law, but that lay alſo againſt the heire himſelf: feitur 

after his full age when he intruded not. | and t 

The writ of ravi/oment de garde is framed by the ſtatute of the p 

W. 2. cap. 35. whereof more ſhalbe ſaid hereafter in his proper value 

_ poſit ; 

S E. 3. 52. This ſtatute giveth, that in the writ of right of ward the plain. that « 
| Regiſt. 161. tife ſhould recover Valorem maritagii, et pro delicho corpus eus ca- heire 

piatur, ut impriſonetur donec perdenti emendaverit delictum, ft puer na. the g. 

ritetur : et præterea donec domino regi ſatisfecerit pro tranſgr/* the h 

frone ſua. p ; doubl 

Mirror, ca. 5. (1) Si laicus inde convictus fuer] The Mirror faith, that thi: Th 

83. point is reprovable, inſomuch as the ſtatute extends not to clerks, not p 

car eft nient pluis droit que clerke peche ſans payne, que lay home. and 1 

35 H. 6. 53. (2) Et hoc de herede infra 14. annos exiſten',] Upon thele, and tende 

See the firit the words ſubſequent this ſtatute doth not extend to the heire fe- Th 

part of the In- male, for the age of conſent to mariage of a male is 14, and of a perſo 

—y 124 woman 12, and after 14 (at the making of this ſtatute) the femal: and r 
Norm. cap. 33. Was to be out of ward. l | if 

& les comenta- But note albeit the mariage within the age of conſent be voy d canne 

ries ſuperince. able, yet the gardein ſhall recover the value, and albeit the beit poſſe 

| at the age of conſent diſagree, ſo as the gardein ſhall have the (6 

mariage again, yet there is no remedy for the raviſher. the 1: 

7H 6. 12. Now what alterations the ſtatute of W. 1. cap. 22. and W. : it no 

21 E. 3. 19. 20. cap. 35. have made, doe at large appear in Docter Huſſeys cal Rel 

A . * aboveſaid, and in the firſt part of the Inſtitutes, Al 

15 8 teck. (3) S7 /e maritaverit ſine licentia domini, c. Et dominus ejus of- his er 

103. ferat.] Here the ſtatute provideth remedy when the heire male, of to 

[911 after the age of 14 yeares (when he may, as is aforeſaid, conſent in in 

to mariagc) after tender made marieth himſelfe without the U «mi 

cence of his lord, and giveth a writ of forfeiture of mariage, Tie 

Ur 


called, becauſe the lord ſhall thereby recover the double value . 
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the mariage; as if the mariage were worth one hundred pounds, 
he ſhall recover two hundred pounds. But this forfeiture of ma- 
nage is not due by this ſtatute, but where the gardein after 14, 
and before 21, had tendered a covenable mariage to him, and he 
refuſed her, and of himſelfe maried (as it were in deſpite of him) 


91 


18 E. 3. 18. 14 E. 
3 Action ſur 
leſtatute 16. 

F. N. B. 241. | 
Regiſt. 25 


another within age; and ſo is this ſtatute to be conſtrued, that the 


ward matied himſelf without licence, &c. after the lord had ten- 


dered unto him a covenable A for if the ward firſt marie 


kimſelfe after the age of 14, a tender of mariage to him that is ſo 
maried is void, and the ſtatute muſt be intended of a lawfull ten- 
der. And this ſtatute that only giveth the forfeiture of mariage 
not extending to an heire female, there is no forfeiture of mariage 
of an heice female. 

But if a ward be taken away and maried infra annos nubiles, at 
the age of ten yeares, there, for that he may diſagree, the lord may 
tender to him after his age of fourteen, which if he refuſe, and 
after diſagree, and mary elſewhere within age, the gardein ſhall 
have the forfeiture, 

(4) Ubi non diſparagetur.) Vide Magna Charta cap. 6. and ſee 
the next chapter following. 

(5) Dominus ſuus tunc teneat terra, &c.] The lord ſhall have 
election either to waive the land, and to take his action of for- 
feiture of mariage, (for perhaps the land may be of ſmall value, 
and tlie mariage of great value, ) or to enter into the land, and take 
the profits, ti l of the ſame he be ſatisfied thereby of the double 
value: for the words of the ſtatute be per tantum tempus quod inde 
juſit percipere duplicem valorem, ſo as the taking of the profits in 
that caſe ſhall goe in ſatistaction of the double value; but if the 
heire ouile the pardein before he be fully ſatisfied of the forfeiture, 
the gardein ſhail recover the whole forfeiture againſt him, becauſe 
the heire ſha!l not take advantage of his owne wrong, and the 
double value is caſual, 


1. part of the 


Inſtitutes, G 103. 


Bro, forfeiture 
de marriage 12. 
4 Jacobi, libs 6. 
fo. 70, 71. 
Seignor Darcies 
caſe. 19 E. 3. 
8 123. 
I. C. 22. 
No forfeiture of 
marriage of an 
heire femal. 


18 E. 3. 182. 
E. 2. action ſur 
leſtatute 23. 

16 E. 3. ibidem 
14. 


The king ſhall have the forfeiture of the mariage, albeit he be b. 


not particularly named, but then the king muſt purſue the ſtatute, 
and make a tender, for in caſe of the forfeiture there muſt be a 
ender, but not for the fingle value. 

The grauntee of the body only either by the king or a common 
perſon tall not retaine the land, but he may have upon a tender 
and mariage elſe here within age a forfeiture of mariage. 

If the gardein entereth into the land for the double value, he 
cannot have a writ of forfeiture of mariage, although he waive the 
poſſeſſion of the land. f 

5) Qued inde paſſit percipere, &c.] If the gardein entereth into 
the land, and after ſuffer others to take the profits, ye he ſhall hold 
it no Jonger then he might have levied the double value, and his 
2ligence ſhall be his own damage. | b 

Although the ſtatute ſaith, Dominus teneat terram, yet if he die, 
> executors or adminiſtrators ſhall hold the land, or have a writ 
of lorfeiture of mariage, for this act had veſted an intereſt there- 
in m the lord, which after his death goeth to his executors, or 
*mniſtrators, as it doth to the ſucceſſors of an abbot. 


Put if the heire in ward die either within age, or of full age' 


ors the value or the forfeiture (as the caſe'require) be yeelded 
paid, there the lord hath np remedy by action for tl:is incertaine 
| | ee perſonal] 


- 


Temps E. 1. ac- 
tion ſur leſtat. 
36. 


Mich. 41 & 42. 
El. Ii. 4. 32. Sir 
Andrew Corbets 
caſe. 15 E. 4, 5» 


7 H. 6. 12. 

11 H. 6. 8. 

15 H. 7. 14 
See the 1. part 
of the Inſtitutes, 
ſect. 110. 
27 H. 8. 3. 

28. aſſ. 7. 

11 H. 4. 32. 
Dier 14. El. 306. 
41. ail, P · 15. 
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7 H. 4. 6. 
18 E. 3. 

18 Dier ubi 
ſupra. 


921 


14 El. Dier. 
306. 
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perſonall duty againſt his heires, executors or adminiſtrators, n, 
more then an action of debt lyeth againſt executors upon an eſcape 
made by the gardien upon the ſtatute of W. 2. and yet Thirnin 
chiefe juſtice held opinion, that if I give lands in tayl to hold of ne 
by knights ſervice, and the donee devie ſon i ue deins age, et ies tender 
a luy mariage, et il ceo refuſe, et luy marie ſans ma volunt, uncore efttan 
deins age, et puis moruſt in ceſt caſe ieo retiendra la terre pur la fir. 
feiture del double value accordant al ftatute de Merton, et le prochein 
heire in tayle navera remedy, whereby it appeareth that by his opi, 
nion the gardein after the death of the heire might hold the land 
by this ſtatute for the double value. 

Wherein it is to be obſerved that the lord, or donor ſhall have 
nothing but the land holden of him, and which moved from him, 
until he be ſatisfied with the profits of that land of the double 
value by the words and meaning of this ſtatute, the words where. 
of be, teneat terram per tantum tempus quod inde poſſit percipere di- 
plicem valorem. But otherwiſe it is of the ſingle value, for there 
the profits taken by the lord goe not in fatisfaQtio n of the value, 
as ſhall be ſaid in the next chapter. 

And the grantee of the body only is without remedy, if the 

heire dieth. 8 

And albeit the ſtatute ſaith teneat terram, yet it extendeth to the 
holding of the meſnalty by the lord paramount, and in many 
caſes the meaſne ſhall be ſuppoſed to hold the land. 

(7) Secundum aftimationem legalia hominum.] That is, by a jury 
of twelve men in an action to be brought: concerning the for. 
feiture or value of the marriage conſideration muſt not only be had 
of that land that is holden, but of all other lands, leaſes, goods, 
and chattels, and other perſonall eſtate which may advance tie 
eſtimation of the ward, and yet the value of the marriage ought 
to be ſo moderate, as the heire may well undergoe the ſame. 

(8) Fel ſecundum quod ei pro eode maritagio prius fuerit oblati fine 
fraude, &c.] And herein the gardein hath the election either to 
have ſo much, as an indifferent jury will give him, or ſo much ai 
for the marriage have boza fide been offered unto kim. 


. Cap. 7. Merton. 92 
na 5 

. SA 

me | 

a D* domi nis qui maritaverint ills A ND as touching lords, which 
wr. quos habent in cuſtod* villanis, marry thoſe that they have in 
ine velaliis, ſicut burgenſ. ubi diſparagent': ward to villains, or other, as burgeſſes 
X ſi talis heres fuerit infra 14. annos, where they be diſparaged, if any ſuch 


et talis ætatis quod conſentire non poſ- 
fit matrimonio:* tunc ft parentes con- 
querantur de allo domino, dominus 


wh ile amittat cuſtodia uſque ad ætatem 
ble * . 
re. heredis, et omne commodũ quod inde 


perceptũ fuerit, convertatur in com- 


ere mada ipfius hæredis, qui infra 
lue, etatem eft, ſecundum diſpſitionem et 


proviſione parent” ſuorũ, propter dede- 
cus ei ſactum. Si autẽ fuerit 14. an- 
norũ et ultra, qd. conſentire poterit, et 
tali maritagio CT nulla ſequa- 
tur pena. Si quis heres, cujuſcunque 


* maritare, non compellatur hoc facere, 
had ed cum ad ætatẽ pervenerit, det domi- 
ods, no ſuo, et ſatisfaciat ei de tanto, quan- 


tum inde percipere paſſet ab aliquo pro 
maritagio ſuo (1), anteguam terra ſua 
recipiat, et hoc ſiue ſe voluerit maritare, 
de non: quia maritagiũ efus, qui in- 
fra ætatem eſt, de mero jure pertinet ad 
dominum feodi (2). 


Co. Ent. 396. Cro. EL 469.) | 
dicut burgen/ibus, &c.] 


citv. | 


idden, 


LY, de al; 
and the 


fuerit ætatis, pro domino ſus ſe noluerit 


an heir be within the age of four- 


teen years, and of ſuch age, that he 


cannot conſent to marriage, then, if 
his friends complain of the ſame lord, 


the lord ſhall loſe the wardſhip unto 


the age of the heir; and all the profit, 
that thereof ſhall be taken, ſhall be 
converted to the uſe of the heir being 
within age, after the diſpoſition and 
proviſion of his friends, for the ſhame 
done to him; but if he be fourteen 
years, and above, ſo that he may con- 
ſent, and do conſent to ſuch marria 

no pain ſhall follow. If an heir (of 
what age ſoever he be) will not marry 
at the requeſt of his lord, he ſhall not 
be compelled thereunto; but whenhe 
cometh to full age, he ſhall give to his 
lord, and pay him as much as any 
would have given him for the mar- 
riage before the receipt of his land, 
and that whether he will marry him- 


ſelf, or not; for the marriage of him 


that is within age of meer right per- 
taineth to the lord of the fee. 


(9 H. 3. e. 6. Regiſt. 161, &c. 3 Ed. 1. c. 22. 13 Ed. 1. ſtat. 1. C. 35. Kel, 133. Dyer, 25. 
260. 306. Fitz. Brief. 937. Fitz. Gard. 68. 128. 131. 138. 153, 156. 6 Rep. 70. 73. 5 Rep. 126. b. 


Hereof ſee the firſt part of the Inſti- 3 
tütes: and albeit the ſtatute of 5 R. 2. cap. 4. doth rank divers See the firit part 
C'prees that are to come to parliament, as dukes, earles, barons, ba- the Inſtitutes, 
ncrets, knights af ſhires, citizens, and burgeſſes; yet this act of ſect. 107, 108. 
Merton doth extend alſo to citizens, becauſe all cities were firſt 

barroughs, and with the Saxon and Germane bungh fignifieth a 


This ſtatute concerning diſparagement doth not extend to Magna Charta, 
tes females, but onely to heires males, therefore the forfeiture cap. 6. W. 2. 
wen by this ſtatute onely extends to the caſe of the heire male, © Wn OY 
5 by other ſtatutes the diſparagement of the heire female 3s 2 


107. 


{1) Det domino, et [ati sfaciat ei de tanto quantum inde percifere 
quo pro maritagio ſuo anteguam terram ſuam recipiat.] Note ˖ 
all pennings of this clauſe concerning the fingle value, 43 F. 3. 20. 

Clauſe in the chapter next before concerning the double 


31 Aſſ. 26. - 


27 H. . 4. 
value, 
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Mich. 41 et 42 
El. lib. 4. fol. 8 2. 
Sir Andrew 
Corbet's caſe, 
See the firſt part 
of the Inſtitutes, 
ſect. 110. 

Mich. 4 E, 1. in 
Banco Rot. 118. 
Lincolne, a no- 
table caſe for 
Holding the land 
for the forfeit of 
the marriage. 

* Keylw. 133 
1734. 

Hil. 4 Jac. li. 6. 
fol. 70, 71. 


Paſch. 3 Jac. 


hi. Go fol, 126, 
127. 


Caſus in Cur. 
Wardorum. Tr. 
29 Eliz. 


33H 6. 40. b. 


1944 


2 E narratione diſcenſus in brevi de OUCHING conveyance of 

recto (1) ab anteceſſore a tempore deſcent in a writ of right fron 
H. regis ſenioris anno et die, proviſum any anceſtor from the time of King 
et, quod de cætero non frat mentio de Henry the elder, the year and day, i 
ram longinguo tempore, fed a tempore H. is provided, that from hencetorti 
regis avi naſtri, et locumhabeat %ig pro- there be no mention made of ſo long 
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value, and for the ſingle value the guardein ſhall hold the land un. 
till the heire ſatisfie him of the value, ſo as in this caſe the takin 
of the profits ſhall not be accounted as parcell of the value, but 
as a penalty to cauſe the heire to pay it the ſooner. > 

* But note, that neither in the writ De valore maritagii, nor for 
forfeiture of marriage, the lord ſhall not recover the land, bit 
damages, for this act giveth no action for the land. 

And the words of this branch are to be obſerved, Cum (here) 
ad ætatem ga es det domino ſuo, whereby it appeareth that the 
paiment of the ſingle value is perſonally appropriated to the heire, 
and therefore if he dieth, it is loſt, but the clauſe concerning the 
double value is otherwiſe penned, as hath been obſerved. 

(2) De mero jure pertinet ad dominum feodi.) See for the ex. 
poſition of this branch, and where a tender is requiſite, and con- 
cerning the differences between the caſe of the heire male, and of 
the heire female, the lord Darcies caſe, and Palmers caſe, and the 
firſt part of the Inſtitutes, ſet. 107. Hereunto may be added a 
caſe, where the lord cannot at any time ſeiſe the ward, or tender 
a marriage to him, and yet he ſhall have the wardſhip. Edward 
Hampden holding lands of the queen by knights ſervice in capite 
had iflue a daughter, who poſt anos nubiles (viz. at twelve yeares) 
contraſted matrimony with William Ditton, and after married with 
John Croke, and then the father died ſeiſed in fee of the land in 
capite, his daughter being of the age of thirteen yeares, and after 
the daughter had paſſed the age of fixteen yeares, her marriage 
with Croke was diſſolved by divorce, cau/a precentratins : and it 
was reſolved by both the chiefe juſtices upon hearing of councel! 
learned on both fides, that in this caſe (or the lord in the like caſe) 
ſhall have the wardſhip of the daughter, albeit never any ſeiſure 
could be made of her, nor tender of marriage to her, becauſe the 
marriage was never lawfull, and was after diſſolved by divorce, 
as it had never been, and ſhe ſhall take no advamage of her own 
wrong, to barre the queene or other lord of that which by law 1s 
due to them, notwithſtanding the opinion of Laicon, 35 H. 6. 
40. b. that if one hold land of another by knights ſervice, and the 
tenant hath iſſue a daughter, which entreth into religion, and 1s 
profeſſed, and after the tenant dieth, his daughter being in reli 
gion, and within fourteen yeares, and when ſhe is of the age of 
fourteen ſhe is deraigned, that thee ſhall not be in ward. Nets, 
he ſheweth not for what cauſe ſhe was deraigned: But by the di- 
vorce, cauſa precontratius, there is a nullity of the matiage, ab initis, 
aud the children between them are meere baſtards. 


CAP. VIII. 


vi/io time, 


Cape 8. - Merton. 
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viſe ad Pentecoflen, anno regni domini time, but from the time of king Hen 
reris nunc 21. et non anteg: et brevia our grandfather; and this act ſh 


prius impetrata procedant. Brevia mor take effect at Pentecoſt, 


the one and 


tis anteceſſoris, de nativis, et de ingreſſu, twentieth year of our reign, and not 
nan excedant ultimum redit' domini regis aforc, and the writs before purchaſed 
Johannis de Hibern' in Angliam (2), ſhall proceed. Writs of mortdaun- 
it lacum habeat iſta proviſio, c. ut ceſtor, of nativis, and entre, ſhall not 


ſupra. Brevia nove diſſeiſinæ non pals the laſt return of king John from 


excedant primam transſretationem do- Ireland into England; and this at 
mini regis qui nunc eft in Vaſcon” (3), {hall take effect as before is declared. 
et locum habeat ifta proviſis @ tempore Writs of novel diſſeiſin ſhall not paſs 
prælict, et brevia prius impetrata pro- the firſt voyage of ourſovereignlordthe 
cedant (4). Vide Meſt. 1. cap. 38. et king, that now is, into Gaſcoine. And 


32 H. 8. cap. 2. 


this proviſion ſhall take his effect from 


the time aforeſaid; and all writs pur- 


chaſed before ſhall proceed. 


(1 Inſt. 114. b. 115. b. 3 Ed. 1. c. 39. 21 Jac. 1. e. 16.) 


(1) De narratione diſcenſus in bre ve de recto.] It appeareth by Olan. H. 12. 


Glanvill, that in the raigne of H. 2. the limitation in an aſſiſe of 
novel diſſeiſin, was poſt ultimam transfretationem regis in Norma- 
nam, which was in the yeare of his raigne. 

But of this limitation he ſaith, Infra tempus à domino rege de con- 
li procerum ad hoc conſtitutum, quod quandoque majus, quandogue mi- 
aug cenſetur, &c. 

The limitation in the aſſiſe of mordaunc', was pot primam co- 
rnationem H. 2. which was 20 Oftob. 1154. | 

The limitation in a writ of right before this ſtatute of Merton, 
was à tempore regis H. 1. and now by this ſtatute of Merton, 4 
tempore regis H. 2, Note H. 1. began his raigne the firſt of Augult 
ioo. and H. 2. began his raigne 1154. ſo as this ſtatute of Mer- 
ton did abridge the limitation in a writ of right A where- 
of Bracton ſpeaketh thus, Quia breve de refo ficut alia brevia infra 
certu_tempus limitatur, non enim excedit tempus regis Henrici avi do- 
nun! regis (1 H. 2.) et eft ratio, quia ultra tempus 2 ( quod inter ini- 
num regni H. 2. et flatutum de Merton, anno 20 H. 3. ef circiter no- 
noginta annos ) non poterit quis aliguid probare, licet jus habeat in re - 
cum nullus aliguid probare paſſit ultra tempus illud, ex quo loqui non 
bererit de wiſu ſus proprio, vel de wiſu patris ſuo, qui ei injunxit quod 
teſzis et fi inde audiret Joqui; et unde ſi quis loqueretur de tempore 
Henrici regis ſenis, (1 H. 1. quod fuit circiter 125. anos) amittere 
b«/it propter defectum probationis. 

(2) Brevia mortis amteceſſoris, de nativis, et de ingreſſu uon ex- 
cedunt ultimum reditum domini regis Jehannis de Hibernia in An- 


iu.) King John went firſt into Ireland in the ſecond yeare of 


Ce 33» 
Cuſtumier de 
Norm. cap. 22. 
110, 111. 125. 


Idem eodem lib. 
cap. 32 


Eodem Ebro, c. 3. 


373. 
Fleta, lib. 4. c. 5. 
& lib. 2. c. 38. 


lis raigne, and returned in the third yeare: In the 12 yeare of his 


raigne he went into Ireland againe, and returned the ſame yeare 


into England, and this was ultimus reditus, that this act ſpeaketh 


ol, ſo as betweene the twelfth yeare of king John, and 20 H. 3. 


dere about twenty five yeares. 
(3) Brevia nove difſeifine non excedant primam transfretationem 
Sonia regis qui nunc e/t, vis. H. 3. in Vaſcomam.}] 8 
0 | 2 
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Bract. n 2. fol. 
179. 


W. 1. e. 8. W. 
2. c. 2. & 46. 


Fr. 7 E. 1. in 
Banco Rot. 71. 
Hunt. 


Mich. 7 E. 1. 
ibid. Rot. 50. 
Cantab. 


Regula. 


32 H. 8. Cap. 2. 
1 Mar. cap. 5. 
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King H. z. firſt paſſage into Gaſconie, was in the fift yeare of 
his raigne, ſo as there exceeded not the fifteen yeares between thy 
transfretation and this ſtatute. 

It appeareth by Bratton, that before this ſtatute of Merton, the 
limitation in a writ of aſſiſe, was Poſt ultimum reditum domini yi 
de Britannia in Angliam. | 

But theſe times of limitations were altered in the raigne of king 
Edw. 1. | | 

And then the limitation in a writ of right was from the timed 
king R. 1. betweene the beginning of R. 1. and 3 E. 1. there ha 
paſſed about eighty eight yeares. 

And that the writ of aſſiſe of novel diſſtiſin and the writ of 
purparty, which is called the auper obiit, ſhould have the terme of 
the firſt transfretation of H. 3. into Gaſcony, which as hath been 
ſaid, was in anno 5 II. 3. - 

And the writs of Merdaunc', de Cofinage, de Aiel, de Entre, et In. 
de Niefte eyent le terme de coronement meſme le Henry, 1 H. 3. which 
between that and this ſtatute of W. 1. was about 58 years: Nt 
(as bath been ſaid) this king was twice crowned, firſt the 28 day 
of October, in the firſt yeare of his raigne, and the ſecond time on 
Whitſonday, in the fourth yeare of his raigne : but this ſtatute df 
W. 1. ſpeaking indefinitely, is to be underſtood of the firſt corom. 
nation, for guod prius eff tempore potius oft jure; And by the ſtatur 
of W. 2. cap: 2. in an avowry the like limitation for ſeiſin ſhall 

be accounted, as in the aſſiſe, which, as is aforeſaid, is poft priman 
transfretationem Regis Henrici 3. in Gaſcontam. 1 

But atbeit theſe times of limitations were reaſonable, when thel 
ſtatutes were made, yet in proceſſe of time (there being ſet tine 
appointed in former kings raignes) the times of neceſſity grey 
too large, whereupon many ſuits, troubles, and Inconveniences 
did ariſe, and therefore the makers of the ſtatute of 32 H. 8. todk 
another, and more direct courfe which might indure for ever, an 
that was to impoſe diligence and vigilancy in him that was t 
bring his action, fo that by one conſtant law certaine limnation 
might ſerve both for the time preſent, and for all times to come, 
viz. That the demandant fhould alledge ſeiſin in a writ of rigit 
not above fixty yeares next before the teſte of his writ. In . 
daunc, coſinage, aiel, entry ſur diſſeiſin, or other poſſeſſary action upot 
the ſeiſin or poſſeſſion of any of his aunceſtors or predeceſliors, 
a ſeiſin within fifty years: In any action upon his or their of 
poilefiion within thirty years: In an avowry, or conuſance for atf 

rent, ſute, or ſervice within 40 years; In a formedon in reverlil 
or remainder, or Are facias upon fines within fifty yeares; 
yet this ſtatute prefixing a certain time RD. not to dive 


caſes, which were within the auncient ſtatutes, as to accident 


Bract. J. 4 fo. 
228. 


ſervices, as hereaſter ſhall appeare. See the firſt part of the lr 
ſtitutes, ſect. 170. | 
(4) Brevia prius impetrata procedant, &c.] For the rule 5 
mnis nova conſtitutio futuris formam imponere debet, et non previ 


Tr. 7 E- 1 Rot. gee a caſe upon this branch in 7 E. 1. Tho. de Redberi 


71. in Banco. 
Hunt. Bract. 1. 


2. fo 228. 1 pt. 


Inſt. ſe, 170, 
lib. 4. fol. 10. 
11. lib. 7. fol. 
40. lib. 8. fol. 
65 & 126. 


caſe. 
And albeit Bracton ſaith, that omnes actiones in nunde infr9 tg 
tempora limitationem habent ; and in another place he faith, On 
guerela et actio injuriarum limitata . infra certa tempora; Jet 5 
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actions were not limited by any ſtatute, as by divers authorities lib. 9. fol. 36. | 
quoted in the margent appearet | bY Bs * fol. 68. 
But ſomewhat more is neceſſary to be added to the former re- 12 E. 3. a 
ports, and booke caſes before quoted in the margent, for the ſaid piers, 17. 2. cal 
act of 32 H. 8. extends only concerning ayowries to rent, ſute, or 23. . * 
ſervice, ſo as reliefe is not within the purwview of the law, for it 7 E. 6. Br. avow- 
is no ſervice but a duty, by reaſon of tha tenure and ſervice*, |? 12 pore 99. 
and albeit homage, fealty, and eſcuage, and other accidentall ſer- $2. & lib. . EL 
vices (being ſervices) are within the letter of the law, yet they 314. 
and all other accidentall ſervices, as heriot ſervice, or to cover the * 96 ] 
lords hall, and the like, for that they may not happen within the 
times limited by that act, are by conſtruction out of the meaning 
of this ſtatute of 32 H. 8. as it appeareth by the caſes quoted be- 
fore : but albeit reliefe be not within this ftatute, yet in avowry 13 H. 4. fol. 6. 
for reliefe, the avowant mult alledge a ſeiſin of the ſervices within Edw. Latimer's 
the auncient ſtatute, viz. Pot primam transfretat. regis Henrici in ae adjudged. 
Gaſconiam, and the ſeiſin of the ſervices is traverſable. 5 

And ſo it is of homage, and fealty, and eſcuage; albeit they 
be out of the ſtatute of 32 H. 8. yet are they within the auncient 
ſtatute. | | 
And it is to be noted, that where the tenure is by homage, 
fealty, and eſcuage incertain, and by ſuite of court, or tent, or any 
other annuall ſervice, the ſeiſin of the ſute or rent, or any other 7 E. 6. tit. gar 
annuall ſervice is a good ſeiſin of the homage, fealty, or eſcuage, Br. 69. Avowr. 
or other accidentall ſervices, as wardſhip, heriot ſervice, or the = 4, 
like : and hereby (if you ſhall heedfully peruſe over the reports BI 118“. 
a book caſes before quoted) you ſhall underftand the ſame the 
etter. N i 
By this act it is declared, that the ſaid act of 32 H. 8. ſhall not 1 Mar cap. 5. 
extend to writs of right, of advowſon, guare impedit, aſſiſe of dar- * 33 1 
rein preſentment, or jure patronatus, nor to any writ of right of ward, 2 : 
writ of raviſhment of ward, for the body or land holden by 
knights ſervice, but that theſe actions may be maintained, as they 
might have been before the making of the ſaid act of 32 H. 8. 
And ſeeing perſonall actions are at this day more frequent, then 
tiey have been in times paſt, it were to be wiſhed for eſtabliſh- 
ment of quiet, and avoiding of old ſuits, that Bractons rules by 
ſome new proviſion extended to them alſo, and that they were li- 
nuted within ſome certain time. | 
Since we wrote this commentary, there is a good ſtatute made 
concerning certain perſonall actions, in anno 21 Jacobi regis, ca. 
16, and therein a limitation ſet down in the formedon in diſcender, 
formedon in remainder, and formedon in reverter. 


CAP. IX. 


AD breve regis de baſtardia, utrum T O the king's writ of baſtard , Þ 
aliquis natus ante matrimonium whether one being born before 7 
labere poterit hæreditat, ficut ille matrimony may inherit in like man- 
111 natus eff poſt matrimonium, reſpon- ner as he that is born after matri- 
derunt omnes e iſcopi, quod nolunt nec monp, all the biſhops anſwered, that 
ant ad iſtud breve reſpondere, quia they would not, nor could not, an- 
II. Ins, hos i ter 


96 


hoc.efſet contra communem ſormam ec- 
cleſiæ (1). Et rogaverunt omnes epiſcopi 
magnates, ut conſentirent quod nati 
ante matrimonium eſſent legitimi, ſicut 
ili qui nati ſunt poſi matrimonium, 
quantum ad ſucceſſion-m hæreditariam, 
quia eccleſia tales habet pro legitimis. 
Et omnes comites et tarones una voce 
reſpon erunt, quod nolunt leges Angliæ 
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ſwer to it; becauſe it was direQly 
againſt the common order of the 
church. And all the biſhops in. 
ſtanted the lords, that they would con- 
ſent, that all ſuch as were born afore 
matrimony ſhould be legitimate, as 
well as they that be born within ma- 
trimony, as to.the ſucceſſion of inhe. 
ritance, forſomuch as the church ac. 
cepteth ſuch for legitimate. And 


mutare, quæ -hucuſque uſuate ſunt et 


approbite (2). 


all the earls and barons with one voice 
anſwered, that they would not change 
' the laws of the realm, which hitherto 
have been uſed and approved. 


See the firſt part of the Inſtitutes, ſect. 309, 400. & 188. (Fitz. Baſtardy, 21, 22. 25. 27, 28. 
30, 33. 1H, 6. 3. 11 H. 4. $4. 39 Ed. 3. 14. 44 Ed. 3. 12. 12 Rep. 72.) - 


Vide Decret. (1) Contra communem formam ecclgſiæ, &c.] For the better un- 
by Kg 9. fol. derſlandir g of this branch, it is to be known, that in the time * of 
nag pope Alexander the third, (who lived anne Domini 1460, which 

* [99 ] was anno 6 H. 2.) this conſtitution was made, that children 


borne before ſolemnization of matrimony, where matrimony fol- 
lowed, ſhould be as legitimate to inherit unto their aunceſtors, as 
thoſe that were borne after matrimony, and thereupon the ſtatute 
faith, Eccleſia tales habet pro legitimis. 
Of this canon, or conſtitution Glanvill writeth thus, Orta f 

. guaſtio, ſi quis anteguam ＋ mairem ſuam deſponſaverat fusrit ge- 
nitus vel natus, utrum talis filius fit legitimus heres, cum poſiea na- 
trem ſuam deſponſaverat : Et quidem licet . ſecundum canones et leges 
Romanas talis filius fit legitimus heres, tamen ſecundum jus et conjut- 
tudinem regni nullo modo tanguam heres in hæredilate uftinetur, wel 
hereditaiem de jure regni petere poteft. 

And herewith doe agree not onely other auncient authors, but 

the conſtant opinion of the judges in all ſucceſſion of ages ever 
lince, of the auncient law of England. Hereupon theſe two con- 
cluſions doe follow: 

1. That any forein canon or conſtitution made by authority of 
the pope, being (as Glanvill ſaith) Contra jus et confuetudinen 
regni, binde ih not untill it be allowed by act of parliament, which 
the biſhops here prayed it might have beene; for no law, or cuſ- 
tome of England can be taken away, abrogated, or adnulled, but 
by authority of parliament. 

2. That although the biſhops were ſpirituall perſons, and in 
thoſe dayes had a great dependency on the pope, yet in cale 0 
generall baſtardy, when the king wrote to them to certihe, who was 
lawfull heire to any lands, or other inheritance, they ought to 

certiſie according to the law, and cuſtome of England, and 
according to the Romane canons, and conſtitutions, which were 
contrary to the law, and cuſtome of England, wherein the biſhops 
ſought at this parliament to be reheved. 
125 the firſt part of the Inſtitutes, ſect. 399, & 400. and adde 
ereunto: | ah 


Ae venity Ec. 81 Nicholaus de Lowhenor pat! Tho! & ker 


Glanv. li. To 
C. 1 5 


Bract li. 5. fo. 
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Forteſcue c. 39. 
11 Al. P-. 20. 


4 E. 1. Stat. de 
Bigamis, C. 9. 
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nor fuit ſeiſitus, Sc. de manerio de Southmyms quod Rogerut de Ledoke- 


nor tenet, qui dicit quod ipſt eft frater ifpfius Thome antenatus de eodem 
fatre, & eadem matre, & oft ſeifitus de pradidis tenementis, & clamat 
fer eundem diſcenſum, et petit judiciũ. I hom! dic” quod Rogerus non 
foteft clamare per eund t deſcenſum, quia dicit quod idem Rogerus natus 
fuit extra ſponſalia, ic. Et quia idem Tho” non poteſt didicere, uin 
idem Rogerus fit frater iffius Tho antenatus de eodem patre, & eadem 
matre, & poſt mortem prædicti Nicholai patris, &c. intravit in eiſdem 
tenementis ut filius ejus A heres, * confideratum eft quod præ dictus 
Rogerus ind” fine die. Et Tho. Mich. cap” per aſſijam, et fit in mi- 
ſericordia, &c. 

Note by this judgment, that the baſtard eigne to this intent is 
accounted heire, and of the blood with the mulier puiſne, as the 
mulier puiſne cannot have an aſſiſe of mordaunc' againſt him. 

We remember not that we have read in any book of the legi- 
timation, or adoption of an heire, but onely in Bracton, lib. 2. cap. 
29. fol. 63. b. and that to no little purpoſe ; but the ſureſt adoption 
of 7 heire, is by learned advice, to make good aſſurance of the 
land, &c. 

(2) Et omnes comites, et baronts, una voce reſponderunt quod nolu 
leges Anglia mutare que hucuſque ufitate funt et approbatæ.] The 
nobility of England have ever had the laws of England 1n great 
eſtimation and reverence, as their beſt birth-right, and ſo have the 


kings of England as their principall royalty and right r 


to their crown and dignity : this made King H. 1. that noble king 
ſirnamed Beauclerk, to write to pope Paſcall, Notum habeat ſanfitas 
dera, quod me vivente ( auxihante Deo) dignitates et uſus regni 


ri Angliæ non imminuentur, et ſi ego ( quod abit) in tanta me de- 


Jjefione ponerem, optimates mei et totus Anglia populus id nulla modo 


pateretur, 
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Paſch. 18 E. 1. 
in Banco Rot. 80. 
Mid. in Aſſ. de 
Mordaunc'. 
Vide Mic. 

15 E. 1. in Banc, 
Rot. 129. 
Hertf. Tr» 

15 E. 1. ibid. 
Rot. 60. Not. 
fudgement. 


See the firſt part 
of the Inſtitutes, 


And it is worthy the obſervation, how dangerous it is (as elſe- 


where hath been often noted) to change an ancient maxime of the 
common law. 

Some have written, that William the Conquerour being borne 
out of matrimony, Robert his reputed father did after marry Arlot 
his mother, and that thereby he had right by the civil and canon 
law, but that is contra legem Anglia, as here it appeareth. And 
during this parliament in the 20 yeare of H. z. it may be col- 
lefted by the 23. and 24. epiſtles of Robert Groſtead then biſhop 
of Lincoln, directed to William Rawleighe (prieſt) then one of 
the kings juſtices, that this matter to bring the nati ante natrimo- 
umn to be made legitimate was vehemently laboured by the 1 
and in the 26. epiltle to the biſhop of Canterbury, he findeth fault 
with the arch-biſhop, for that the king and his councell had re- 
ſolved that the law and cuſtome of the realme in this point ſhould 
continue ſtill : whereby it appeareth, that not onely the nobles, 
but the king himſelfe was againſt it. we”: : 

And in the letters, which all the nobilitie of England by aſſent 
of the whole cominalty aſſembled in parliament at Lincoln wrote 
Ty POPE Boniface, it is thus conteyned, Ad obſervationem et defenſionem 
rrtatum, conſuetudinum, et legum paternarum ex debito præſtiti ſacra- 
"nt aſtringimur, que manutenebimus toto poſſe, totiſque viribus cum dei 


William Malmſ. 
lib. 3. circa ini- 
tic Ingulphus, 
lib, 6. cap. 19. 
See the Cuſtume 
er de Nor. ca. 27, 


fo. 42 & 44 


Rot. Par. 28 E. 1. 
apud Lincoln. 


auxilio defendemus, nec etiam permittimus aut aliquatenus 12 © 


7 nec poſſumus nec debemus pramiſſa tam inſolita, indebita, præju- 


ce re, 


Wialia, et alias inaudita dominum ay regem, etiam fi vellety fa- 
| 2 
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Jus coronæ. 


Lib. 5. fo. 1. &e. 
Caudries caſe. 
I part of the In- 


ſtitutes, 8 534. 


Bracton, lib. 5. 
fo. 416, 417. 
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Bract. li. 3. fo. 


416. 


Fleta, Ii. 6. 
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Merton. Cap. | 9. 


cere, ſeu quomodolibet attemptare: (and there the inconveniences are 
ſet down, ) ræcipue cum præmiſſa cederent manifeſte in ex heredationem 


Juris cerenæ regis Angliæ et regiæ dignitatis, ac ſubverſionem flatus 


ejuſdem regni notoriam, nec non in fprajudicium libertatum, confuetu- 
dinum, et legum faternarum. Sealed by the ſeverall ſeales of armes 
of 104. earles and barons, and in the name of all the comminalty 
of England. And to that effect king E. 1. wrote alſo to the 
ope. 6 

: 5 Angliæ.] Here our common lawes are aptly and properly 
called the lawes of England, becauſe they are appropriated to 
this kingdome of England as moſt apt and fit for the government 
thereof, and have no dependancy upon any forreme law whatſoever, 
no not upon the civill or cannon law other then in caſes allowed 
by the laws of England, as partly hath been touched before: and 
therefore the poet ſpake truly hexeof, Et penitus toto diwviſes orle 
Brittannes : ſo as the law of England is proprium quarts mods to the 
kingdome of England ; therefore forrein precedents are not to be 
objected againſt us, becauſe we are not ſubject to forrein lawes. 

And it is a note worthy of obſervation, that where at the hold- 
irg of this parliament in ano 20 H. 3. and before, and ſome 
time after, many of the judges and juſtices of this realme were 
of the clergy, as biſhops, deanes, and prieſts, and all the great of- 
ficeis of the realme, as lord chancellor, treaſuror, privy ſeale, 
preſident, &c. were for the moſt part of the clergy; yet even in 
thoſe times the judges of the realme, both of the clergy and laity, 
did conſtantly maintaine the lawes of England, ſo as no incroach- 
ment was made upon them or breach unto them by any forreine 
power, as partly hath been ſhewed in Caudries caſe: and many 
more judgements and authorities in law might be produced for 
the manifeſtation thereof: ſee the firſt part of the Inſtitutes, many 
of the clergy judges and juſtices of the realme of ancient time. 

Et rogarunt omnes epiſcopi magnates ut conſentirent, & c.] Here 
was the motion and requeſt, but Bracton ſaith, Rogarunt regem et 
magnaies : et omnes comites et barones una voce reſponderunt, Notumus 
leges Angliæ mutare, Oc. for ſo it is in ancient manuſcripts. 

This is the firſt of this kind, that we remember, that hath been 
printed, for it is to be underſtood that by the parliamentary order 
all motions and petitions made (as this was) though they were de- 
nied, and never proceeded to the eſtabliſhment of a ſtatute, yet the 
ſame were entered into the parliament roll together with the aur- 
ſwers thereunto: but this is the firlt of this Binde (as hath becn 
{aid) that hath been printed. l 

And yet in our books this is called a ſtatute, for Sir Galfred le 
Scrope chiefe juſtice ſaith, before the ſtatute of Merton the party 
pleaded not general baſtardy, but that he was borne out of eſpou- 
fals; and the biſhop ought tocertifie whether he were borne before 
eſpouſals or not, and according to that certificate to proceed to judge. 
ment according to the law of the land: and the prelates anſwete 


that they could not to this writ anſwer, and therefore ever ſince 


ſpecial baſtardy (viz. that the defendant, &c. was borne before eſ- 
ponſals) have been tried in the kings courts, and generall baſtardy 
in court chriſtian; and herewith agreeth our old books and the con- 
ſtant opinion of the judges ever ſince. | ; 
Now tor that this point was reſolved in parliament, it is here in 
a large ſenſe called a ſtatute, CAP. 


* Ba. 4.14. 


PROV ISUM #t inſuper, quod 

quilibet liber homo (4), qui = 
tam debet (1) ad comitatum, trithin- 
guin (2), hundredum et wapenta- 
gium (3), vel ad curiam domini ſui, 
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S 


T is provided and granted, that 
every freeman, which oweth ſuit to 
the country, trything, hundred, and 
wapentake, or to the court of his lord, 
may freely make his attorney to do 


libere peer ſocere attornatum (5) ſuum, thoſe ſuits for him. 
ad ſectas illas pro eo faciendas (6). 


(Fitz. Attorney, 106, Regiſt. 172. F. N. B. 156, &c.) 


(1) Sectam debet.] Nota, There be two kinds of ſuits, viz. ſuit 
reall, that is, in reſpe& of his reſiance to a leet or tourne: and ſuit 
{:rvice, that is, by reaſon of a tenure of his land of the county, hun- 
dred, wapentake, or mannor whereunto a court baron 1s incident : 
before this act every one that held by ſuit ſervice ought to appeare 
in perſon, becauſe the ſuiters were judges in thoſe courts, otherwiſe 
he ſhould be amercied, which was miſchievous, for it might be, 
that he had lands within divers of thoſe ſeigniories, and that the 
courts might be kept in one day, and he could be but in one place 
at one time: but this ſtatute extends not to ſuit reall, becauſe he 
cannot be within two leets, &c. 

(2) Trithingum or trithinge.] Here it ſignißeth a court which 
conſiſteth on three or foure hundreds, and doth not here ſigniſie a 
leet or view of frankpledge. | 

(3) Vapentagium.] That, which in ſome countries is called a 
hundred court, in ſome countries is called a wapentake. * 2nod 
Angli wocant hundredum ſupradicti comitatus vocant wapentagium. 
Now the reaſon of the name was this: when any on a certaine day 
and place took upon him the government of the hundred, the free 
ſuiters met him with launces, and he deſcending from his horſe, all 
role up to him, and he holding his launce upright, all the reſt, in 
ligne of obedience, with their launces touched his launce or wea- 


41 E. 3. Avowry 


77. Vid. Gloc. 
c. 8. 


W. 2. cap. 10. 


Lamb. int. leges 
Ed. regis, nu. 
Magna Cart. * 
c. 35. Temps E. 1. 
Attorn, 106. 
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23 E. 3. cap. 4. 
F N. B. 156. 
Lam. verbo 
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leges Ed. regis, 
nu, 33. Bracton, 
lib. 3. 


pon: for the Saxon word waper, is weapon, and tac, is taus, or 


touching: and thereof this aſſemblie was called wapentake, or 
touching of weapon. | 

Now albeit he that holdeth by ſuit ſervice may make an attor- 
ney, yet that attorney cannot fit as judge, as the free ſuiter himſelfe 
might doe, for he cannot depute another in his judiciall place; and 
the words of the ſtatute be, Libere paſſit facere attornatum ad ſettas 
lins pro eo faciendas, | | 

(4) Liber homo. ] This doth extend to free-holders in ancient 

emeſne, but not ro copie-holders. 

(5) Facere attornatum.] He muſt make a letter of attorney 
under his ſeale, which the ſteward ought to allow; and if he doe 
not, the ſuiter may have a writ out of the chancery for the allow- 
ance of him: or if he doubted that he ſhould not be allowed, he 
might have a writ before-band to receive him as attorney: and 
uch a writ ſhall ſerve during the life of the tenant, &c. for the words 
© another writ be, Et guia virtus brevium ugſtrorum de hujuſmodi 
| £4 attornato 


Mirror, cap. 5. 
93. 


[ x00 ] 


Temps E. 1. 
Attorny 106. 


F. N. B. 156. E. 
W. I. cap. 33. 


F. N. B. 57. 


| 
| 


100 Mer t on. Cap. 11. 
attornato — terminum non capit, nec terminus limitatur durantibuz 
perſonis, Je. | | 

W. 1. cap. 33. What ſuch an attorney may doe, and who cannot be attorney, 


Cuſtumier de ſee the ſtatute of W. i. 

Norm. cap. 65. (6) Ad ſeas i las pro eo faciendas.) So as by force of this act he 
may doe ſuch ſuit, as the free- holder ought to doe. 
dee the Regiſter 19. This act extendeth to juſtices in 
elre. 


CAP. XI. 


2D E malefaftoribus in parcis, et vi- CON ERNING treſpaſſes in 

variis (1) nondum ęſi diſcuſſum, © parks and ponds it is not 
quia ma nates petierunt propriam pri- diſcuſſed; for the lords demanded the 
ſonam (2) de illis, quos caperent in proper impriſonment of ſuch as they 
parts, et vivariis ſuis, Sued gui- ſhould take in their parks and ponds, 
dem diminus rex contradixit, et ides which the king denied; wherefore it 
differtur. was deferred. 


(1) Yivariun.] Is a word of a large extent, and ex vi termini 
ſi-nifeth a place in land or water, where living things be kept. 
Moſt commonly in law it fignifieth parks, warrens, and piſcharies 
or fiſhings; here it is taken for warrens and fiſhings, for that parks 
were named before, X 

(2) Propriam priſonam.) This petition of the lords in parlia- 
ment ſtood upon three branches: 1. That they might impriſon 
ſuch as they ſhould take in their parks or vivaries, which ſeemed 
to be againſt the 29 chapter of Magna Charta. 2. That they 
ſhould have propriam priſonam, a priſon of their owne, which no 
7 the like be- ſubject can have; for all priſons or gaoles are the kings priſons or 
fore, cap. g. gaoles, but a ſubje&t may have the cuſtodie or keeping of them. 
3. That they ſhvald not be impriſoned in the common gaole, All 

which dominus rex contradixit. 8 eng? 2 
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Marlebridge. tor 


STATUTUM DE MARLE BRIDGE. 
Editum 52 H. III. Anno gratie 1267. 


Marlebriage.] Now called Marleborough, a town in Wiltſhire, the Polyd. Virg. p. 
greateſt fame whereof is the holding of this parliament there. Hen- 314, 20. 
ricus vero, Wc. Concilium convocavit Marlebrigium, quod eft pagus 
celebris contitatus Wilceriæ, qui in eo conventu primum leges ab je latas, 
& prejertim Magnæ Chartæ de concilit ſententia approbandas, deinde 
alias condendas curavit, que ad ſtatum et commodum regni maxime 


condurerent. 


This towne in our books is called a citie, and the freemen thereof 39 E. 3. fo. 15. 


citizens. 


52 H. 3.] This king raigned longeſt of any king ſince the con- 
queſt, or before, that we Yemember; for he _ 56 yeares, 


But the great and famous queene Elizabeth was o 


greater yeares 


then any of her progenitors, for ſhe attained neere to 70 yeares. 
So king H. 3. raigned longeſt, and queen Eliz. lived longeſt. She 
raigned the yeares of the emperour Auguſtus, and lived the yeares 


of king David, 


ANNO gratie M.CC. LNVII. 

regni autem domini Henrici fili 
regis Jobannit quinquageſimo ſecunds, 
in 1Gabis S. Martini, providente ipſo 
deming rege, ad regni ſui Anglia me- 
lorationem, et exhibitionem juſtitiæ 
(prout regalis officii expoſcit utilitas) 
plenior em, conuocatis diſcretioribus ejuſ- 
dem regni, tam majoribus quam mino- 
ribus : proviſum eft et flatutum, ac 
concordatum et ordinatum, ut cum reg - 


num Angliæ muliis tribulationibus et 


aifentionum incommodis nuper eſſet de- 
preſſum, reformatione legum et jurium 
(quibus pax et tranguillitas incolarum 
conſervetur) indigeat, ad quod reme- 
dium ſalubre per ipſum regem et ſuos 


fideles oportuit adhiberi: proviſiones, 


ord nationes, etflatutaſubſcripta,ab om- 
mous regni ipſius incolis, iam majoribus 
quam mineribus, firmiter et inviolabili- 


dart. 


ter temporibus perpetuis flatuerit alſer- 


IN the year of grace, one thouſand 

two hundred ſixty ſeven, the two 
and fiftieth year of the reign of king 
Henry, ſon of king John, in the Utas of 
St. Martin, the ſaid king our lord pro- 
viding for the better eſtate of his 
realm of England, and for the more 
ſpeedy miniſtration of juſtice, as be- 
longeth to the office of a king, the 
more diſcreet men of the realm being 
called together, as well of the higher 
as of the Tons eltate: it was provid- 
ed, agreed, and ordained, that where» 
as the realm of England of late had 
been diſquieted with manifold trou- 
bles and diſſenſions; for reformation 
whereof ſtatutes and laws be right 
neceſlary, whereby the peace' and 


tranquillity of the peopte muſt be obs 


ſerved: wherein the king, — 
to deviſe convenient remedy, hath. 
made theſe acts, ordinances, and-ſta+ 
tutes underwritten, which he willeth 
to be obſerved for ever firmly and in- 
violably of all his ſubjects, as well 
high as low. 
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autem tempore turbatienis 


Marlebridge. 
This generall preamble to all the ſtatutes of Marlebridge doth 


conſiſt on foure parts. 

1. The end where fore theſe ſtatutes were made, for /apiens 
incipit a fine, and that is two fold; 1. ad meliorationem regni Angliz, 
2. Ad exhibitionem juſtitiæ ( prout regalis officii expoſeit utilitas) ple. 
niorem. 

2. Of what numbers this parliament conſiſted, convocatis diſcre. 
tioribus ejuſdem regni, tam majoribus, quam minoribus. 

3. What was the cauſe of calling this parhament, cum regni 
Angliæ multis tribulationibus et diſſentionum incommodis nuper efſet di- 
Fee. The many fearfull and dangerous troubles and diſſentiong 
etween the king and his barons, which I had rather you ſhould 
reade in hiſtory, then I ſhould relate, * originally out of this 
root, that the king ſometimes allowed, and ſometimes diſallowed 
Magna Charta, and Charta de Foreſta. 13 
4. What ſhould be the remedy that peace and tranquility might 
enſue. Ut cum regnum fc. reformatione legum et j urium quibus pax 
et tranquillitas incolarum conſervetur indigeat, ad quod remedium ſalubre 
per ipſum regem et ſuos fideles proviftenes, ordinationes, et ffatula 
ſ[ubſeripta, ab omnibus regni ſuis incolis tam majoribus quam mi. 
noribus firmiter et inviolabiliter temporibus perpetuis ſtatuerit ob- 
fervart. 5-5 
Ibis remedy that ſhould for ever in all future times be inviolably 
obſerved, confiſted upon two parts, 
1. For eſtabliſhing of Magna Charta, and Charta de Forefia, 
whereof more ſhall be ſaid when we come to the firſt chapter, In 
the meane time, this is to be obſerved, that after this parlia- 
ment neither Magna Charta, nor Charta de Forefta, was ever 
attempted to be impugned or queſtioned; whereupon peace and 
tranquillity, whereof this preamble ſpeaketh, have ever ſince en- 


| Cap, I, 


ſued. | | 
2. For enacting of new lawes, or declaring of old, with addition 
of great puniſhment, | a; N 


CAP. I. 


WV HEREAS at the time ofa 


— — 4 — | 296 — 
2 — — — — 4 5 — - I 
—— — 
— : 


nuper in regno Angliæ ſuborte, et 


deinceps multi magnates et alit juſtitiam 


indignati fuerint recipere per dominum 
regem, et curiam ſuam, prout debuerunt, 
et conſueverunt temporibus pradeceſſo- 
rum ipſius domini regis, et etiam tem- 
e ſed de vicinis ſuis, et aliis per 
fer) 0s graves ultiones fecerint, et 410 
trictiones, quouſque redemptiones reci- 
perent ad valuntatem ſuam. Et præ- 
terea quidam eorum, ſe per miniſtros 
domini regis juſticiari non permittant, 
nec ſaſtineant quod per ipſos liberentur 
giſtrictiones, quas authoritate propria 

3 TO 5 fecerint 


commotion late ſtirred up 
within this realm, and alſo ſithence, 
2 great men, and divers other, 
refuſing to be N by the kin 
and his court, like as wy ought and 
were want in time of the king's noble 
progenitors, and alſo in his time; but 
took great revenges and diſtreſſes of 
their neighbours, and of other, until 
they had amends and fines at their 
own pleaſure; and further, ſome 
them would not be juſtified by the 
king's officers, nor would ſuffer them 
to make deliyery of ſuch 2 : 


Cap 


fueri 
eft, 6 
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damp 
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Cap. 1. 


fuerint ad voluntatem ſuam. Proviſum 
eſt, concordatum et conceſſum, quod tam 
majores, quam minores, juſtitiam Ha- 
zeant et recipiant (1), in curia domini 
regis (2). Et nullus de cætero ul- 
tines, aut diſtrictiones 2 per vo- 
luntatem ſuam (4), abſque conſidera- 
tione curiæ domini regis (3), ſi forte 
dampnum vel injuria fibi fiat, unde 
emendas habere voluerit de aliquo vicino 
ſus, ſrve majore five minore. Super 
articulo autem ſupradicto proviſum ęſt 
et —_—_— quod fi quis de cetero ul- 
times hujuſmodi capiat per voluntatem 
vam propriam abſque conſideratione cu- 
riæ domini regis (ut prædictum ęſi) 
tt inde convincatur, puniatur per re- 
demdtionem ( 5), et hoc ſecundum quanti- 
tatem delicti. Et ſimiliter * ſi vicinus 
ſuper vicinum ſuum faciat diſtrictionẽ 
ſine conſideratione curiæ domint regis, 
per quod dampnum habeat, puniatur 
zodem modo, et hoc ſecundum quantita- 
tem delicti. Et mbhilominus fiant 
emende plene et ſufficienter eis, gui 
dampna ſuſtinuerunt per hujuſmodz dij- 


triationem. 


er deminum regem, et curiam ſuam. 


ua propria cauſa. 


officers, 


Mores, juſtitianm 


Marlebridge, 


3- That ſome of them would not be juſtified by the kings 


102 
they had taken of their own authority: 


it is provided, agreed, and granted, 
that all perſons, as well of high as of 
low eſtate, ſhall receive juſtice in the 
king's court; and none from hence= 
forth ſhall taken any ſuch revenge or 
diſtreſs of his own authority, without 
award of our court, though he have 
damage or injury, whereby he would 
have amends of his neighbour either 
higher or lower. And upon the fore- 
ſaid article it is provided and granted, 
that if any from henceforth take ſuch 
revenges of his own authority, with- 
out award of the king's court {as be- 
fore is faid) and be convict thereof, 
he ſhall be puniſhed by fine, and that 
according to the treſpaſs. And Iike- 
wiſe if one neighbour take a diſtreſs 
of another without award of the king's 
court, whereby he hath damage, he ſhall 
be puniſhed in the ſame wiſe, and that 
after the quantity of treſpaſs. And 
nevertheleſs ſufficient and full amends 
ſhall be made to them that have ſuſ- 
tained loſs by ſuch diſtreſſes. 


1031 


(Mert. cap. 11. 12 Rep. 13. 11 H. 4. 2. 17 Ed. 3. 9. 2 Inſt. 162.) 


23 25 firſt chapter conſiſteth of a preamble, and the body of the 
act. | 


The preamble ſhews the miſchiefs, which were foure. 

1. That in the time of the late troubles, great men and others 
refuſed to be juſtified by the king and his court, as they ought, for 
dere it is ſaid, multi magnates et alli indignati fuerint recipere juſtitiam 


2. Sed graves ultiones fecerint, That they (refuſing the courſe - 
of the ge lawes) tooke upon them to be their owne judges in their 
dune cauſes, and to take ſuch revenges as they thought fit, untill 
they had ranſomes at their pleaſures. Aliquis non debet et judex in 


4- Nor would ſuffer them to make delivery of ſuch diſtreſſes, as 
they had taken of their owne authority at their pleaſure. Here 
ou may ſee the defects of a diſordered and troubled ſtate. 

The body of the act conſiſteth of divers branches. 

Firſt, a remedy in generall for all the ſaid miſchifes. - 

(1) Proviſum 4 concordatum, et conceſſum, quod tam majores quam 

abeant et recipiant in curia domini regis.) This is 


fie golden met wande, that the law hath appointed to meaſure the 


caſcy 


— me uw 2 ——— — = 


iy Marlebridge. Cap. 1, 


| caſes of all and fingular perſons, high and low, to have and u. 
8 H. 4. 19. Gaſc. ceive juſtice in the . — courts; for the king hath diſtributed h 
24 H.8.cap.12. judiciall power to ſeverall courts of juſtice, and courts of juſicy 


| 25 H. 8. cap. ar. ought to determine all cauſes, and that all private revenges be 
A avoided. | 
| Upon this generall law, foure concluſions doe follow, 


1. That all men, high and low, muſt be juſtified, that is, hay 
1 | and receive juſtice in the kings courts of juſtice, 
| See cap. Itineris, 2. That no private revenge be taken, nor any man by his oy 
| Artic. ult, arme or > dogs revenge himſelfe: and this article is groundel 
| upon the law of God, vindicta eſt mihi et ego retribuam, ſaith Al. 
mighty God, All revenge muſt come from God, or from his lies. 
] tenant the king, in ſome of his courts of juſtice. | 
j 3. That all the ſubjects of the realme ought to be juſtified, that 
| Is ſubmit themſelves to the kings othcers of juſtice according u 
| aw, 


EY 
viendu: 
1 feed, 
uriſdic 
agium 
ec di}, 
uum, | 
el jur. 
atutu. 
t hoc / 


tiam 4 


q 4. That they ought to ſuffer replevies to be made according 
1 the law, t6 the end that men may poſſeſſe their horſes, beaſts, aul 
| other cattle and goods in peace, whereof they have ſo great ai 
ö continuall uſe. See den cap. 4. ; 

(2) In curia domini regis.) Theſe words are of great importance, 
| for all cauſes ought to be heard, ordered, and determined b-fore 
| the judges of the kings courts openly in the kings courts, whither 
| all perſons may reſort; and in no chambers, or other private places 
for the judges are not judges of chambers, but of courts, and there- 
fore in open court, where the parties councell and attorneys attend, 
my orders, rules, awards, and judgements to be made and given, 
and not in chambers or other private places, where a man may lol 
his cauſe, or receive great prejudice, or delay in his abſence for 
want of defence. Nay, that judge that ordereth or ruleth a cauſe 
in his chamber, though his order or rule be juſt, yet offendeth te 
the law, (as here it appeareth) becauſe he doth it not in court 
Seneca, And the opinion is good, and agreeable to this law, gue aliguid j- 

tuerit parte inaudita altera, &quum licet flatuerit, haud aquus fun: 
Neither are cauſes to be heard upon petitions, or ſuggeſtions and 
references, but in curia domini regis. , 

(3) Et nullus de cætero ultiones aut diſtrictiones faciat per voluntain 
ſuam abſque conſideratione curiæ domini regis.) The firſt clauſe vs 
affirmative: this clauſe, for the more ſurety, is in the negative. 

(4) Diftriiones faciat per voluntatem ſuam.] That is, taking dil 
treſſes not according to the law, as for ſervices, rents, or for - 
mage feſaunt, or for other lawfull cauſe, but for revenge without 
cauſe, of his owne head and will, that is, to be his owne judge 
carver, to ſatisfie himſelfe without any lawfull meane or courſe 
law, and ſo it is to be underſtood through this whole chapter: fo 

this chapter is to be underſtood de ultionitus, of revenges, which aue 


(1) 
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8 


of two natures, 1. perſonall, as by combat, impriſonment, 3 
like: 2. By diſtreſſes, that is, revengefull taking of goods. on COnſue: 
cerning takings in nature of ditrefles, proviſion is made = werit 

; next three chapters. : the 7 
1 part Inſti- (5) Puniatur fer redemptionẽ.] For this word (redem 2 and ing 
votes 40. 194+ ſignihcation thereof, ſee the firſt part of the Inſtitutes, ſeft. 194 ow. 
Here, cap. 4» 2 | ri ſec 


| F201 
CAP, 


Marlebridge: 104 


CAT. H. 


LLUS inſuper major (1) ve! MORE OVER, none (of what 
minor diſtringat aliquem ad ve- eſtate ſoever he be) ſhall diſ- 
niendum ad curiam ſua m, qui non fit train any to come to his court, which 


me f 

el þ ferdo ſuo, aut ſuper ipſum non habeat is not of his tee, or upon whom he 
al. WS ur i/dictionem per hundredum, wapen- hath nojurifdiction, by reaſon of hun- 
el. agium, vel balivam (2), que ſua fit dred, or bailiwick; nor ſhall take diſ- 


ec diſtriftiones faciat extra feodum treſſes out of the fee or place where 
aum, ſeu locum ubi balivam habeat, he hath no bailiwick or juriſdiction: 
el juriſdiftionem. Et qui contra hoc and he that offendeth againſt this ſta- 
atutum fecerit, puniatur eodem modo, tute, ſhall be puniſhed in like manner, 
t hoc ſecundum delicti quantitatem, et and that according to the quantity 
tiam qualitatem. | and quality of the treſpaſs, | 


(Fitz. Barre, 28 I 5 


(1) Nullus inſuper major, c.] This chapter concerning diſtreſ- Fleta, Ii. 2. ca, 
es enacteth three things: 1. That no man ſhall diſtreine any to * 
ome to his court but ſuch as be within his fee: this is intended 32 18 
pf [uit ſervice in reſpect of a ſeigniory, and not of ſuit reall in Attic. - gig 
eſpect of reſiance. 2. Or that he hath juriſdiction by hundred, Artic. ſuper 
apentake, or bayliwick. 3. That he ſhall not take dif. cart. cap. 12. | 
. out of his fee or place where he hath a bailiwick or juriſ- | 
liftion, 
This chapter is a declaration of the common law, ſaving for the 41 E. 3. 26. 
penaltie hereby inflited ; and therefore if A. diſtreine B. and ina 47 E. 3. 7. 
replevie A. avow as lord for rent or ſervice, B. plead hors de fon fre, 
and it is found for B. A. ſhall not in this replevy be puniſhed by 1051 

anſome, & c. according to this act, but hee muſt have an action Reęift 
upon this ſtatute, er fic de fimilibus. * 6-4 
(2) Infra balivam.) Here baliva is well expounded by the 19 E. 3 Barre 
katute it ſelfe, for it ſignifieth here juriſdiction, and therefore it is 232. 
ere ſaid, infra balivam ſeu Juriſdictionem. | 


$424 
11 R. 2. Avow. $7. 18 E. 2. Action ſur le tat. 8 5. F. N. B. 89, 90. 


CAP. III. 


ſe of 

1 I! quis autem major vel minor per- IF any, of what eſtate ſoever he be, 
| the mitere noluerit liberari per miniſ- will not ſuffer ſuch diſtreſſes as he 
on- demini regis, ſecundum legem et hath taken, to be delivered by the 
x the Onſueiudinem regni, diſtrictiones quas king's officers, after the law ſoy cuſ- 


cet aut etiam ſuſtinere noluerit tom of the realme, or will not ſuffer 
[ monitiones, attachiamenta, execu- ſummons, attachments, or executions 
wes Judiciorum curiæ demini regis of judgments given in the king's 
4 ecundum le em et conſuetudinem court, to be done according to the 
Fgu ut predict” eſt puniatur modo law and cuſtom of the realm, as is 


prædicto aforeſaid, 


105 
prædidlo, tanquam ſe juſticiari non per- 
mittens, et hoc ſecundum delifti quan- 
titatem. Et ſi quis major vel minor 
diſtrictiones faciat ſuper tenentem ſuum 
pro ſervitiis et conſuetudinibus, que 

ibi deberi dicat, vel pro re altera, unde 
ad dominum feodi pertineat diſtricqtiones 
facere, et poſtea convincat', quod te- 
nens ea ſibi non debeat : non ideo pu- 
niatur dominus per redemptionem, ut 
in ſupradictis cafubus, fi permittat diſ- 


trictiones deliberari ſecund' legem et 


conſuetudin regni, ſed amercietur, velut 
hactenus conſuctum ęſt, et tenens damp- 
na ſua recuperet verſus eum. 


W. 1. cap. 17. (Bro. Treſpaſs, 16, 384. 5 H. 7. c. 9.) 


This chapter conſiſteth on three branches. 
1. That all of what eſtate ſoever, ſhall ſuffer ſuch diſtreſſes 
as have been taken to be delivered by the kings officers after the 
law and cuſtome of the realme. i 
be delivered, it 1s no good returne for the ſheriffe to ſay, that he 
was reſiſted, for he may take poſſe comitatus. 
2. That all ſhall ſuffer ſummons, attachments, or executions of 
judgements in the kings court, &c. 


Regiſt. 97, 


Marlebridge. 


Cap. 3 


aforeſaid, he ſhall be puniſhed in man. 
ner aforeſaid, as one that will not obey 
the law, and that according to the 
quantity of the offence. And if any, 
of what eſtate ſoever he be, diſtran 
his tenant for ſervices and cuſtoms 
being due unto him, or for any other 
thing, for the which the lord of the 
fee hath cauſe to diſtrain, and after it 
is found that the ſame ſervices are not 
due, the lord ſhall not therefore be pu. 
niſhed by fine, as in the caſes afore- 
ſaid, if he do ſuffer the diſtreſſes to he 
delivered according to the law and 
cuſtom of the * L, 3 but ſhall be 
amerced as hitherto hath been uſed, 
and the tenant ſhall recover his da. 
mages againſt him. 


Cap. 


And 
for lif 
fealty : 
the ter 
have a 


N * 

0 
comitai 
vic. 
vum, 
udicto 
Uh, 
Verunt 
nentem 
ſigetur 
Diſiri, 
et non 
lines 


But if any will not ſuffer them to 


E. 3. 20. Hl. 4. 3. If the lord diſtrein his tenant for cuſtomes, ſervices, 0! * 1 
ol 12. any other duty, which the lord alledged to be behinde, if it be * 
* caſe. Ii. 9. found that it is not behinde, non puniatur dominus per redemptionen 

Combs cafe, fe. But at the common law an action of treſpaſſe wi et armisil 1 

that caſe did lie. | 1. J 

This branch is interpreted that the lord ſhall pay no fine, and tath tal 

therefore ſince this act by a conſequent no action of wo quart 2, It 

vi et armis lieth againſt the lord in this caſe, for then he ſhould pe ent ch 

a fine. ne, a 

41 E. 3. 26. The former chapters inflict puniſhment, where the diſtreſſe » 3. I 

44 E. 3. 13. unlawfull, for that he that diſtrained had no ſeigniory or juriſdc- Puriſhe 

ox 3.97 tion at all, or diſtrained out of his fee or juriſdiction, &c. But iu * t 

8 . 5 this laſt branch, he which diſtrained had a lawfull ſeigniory, and Bo C 

20 E. 4. 3. diſtrained within his fee and ſeigniory, and ſo this caſe differet 1 eca 

21 E. 4. 3. from the other, (although in truth nothing was behinde.) But \ an 0 

2 H. 4. 4. this ® is to be intended where the lord himfelfe doth diſtrain; fe a com 
l 9 if his baylie take a diſtreſſe, where nothing is behinde, there n het 

4 H. 7. 14. action of treſpaſſe, guare vi et armis lieth againſt him, becaule : 3 1 
Combes caſe, baylie is not dominus; and ſo it is againſt a guardien in . % a 

ubi ſupra, And if the lord himſelfe doth cut any wood, or break the hou l kripe 1 

9 _ 6. 20. or feed the ground of his tenant, or the like, which he doth " te e . 

14 R. * in reſpe of his ſeigniory, there an action of treſpaſſe, qua” * chief: | 

Heriet 5. et armis lieth againſt him, for he doth not theſe things as * es 

1106 4 | . | 3 * 


Cap. 4+ 


N ULLUS de cetero faciat ducere 
diſtriftiones quas fecerit extra 


umitatum in quo captæ fuerint. Et 
| vicinus hoc fecerit ſuper vicinum 
uum, et per voluntatem ſuam, et ſine 


bra, veluti de re facta contra pacem. 
Veruntamen fi dominus hoc ſuper te- 


tizetur per gravem miſericordiam. 
Diſritiones inſuper ſint rationabiles, 
t non nimis graves. Et qui diſtric- 
tones fecerint irrationabiles, et indebi- 
tas, graviter amerc ientur propter ex- 
cm (1) diſtrictionum ipſarum. Vide 
ſtatut, anno x & 2 Phil. & Mar. 
Cap. I 3, | 


fat, J C. 12.) 


bath taken it. 


puniſhed by a great amerciament. 


were. 


c leſes; 


CAP. 


ulicio, puniatur per redemptionem ut 


nentem ſuum facere præſumpſerit, caſ- 


Marlebridge. 106 


And (dominus ) in this act is extended to the leſſor upon a leaſe 48 E. 3. 5, 6. 
ſor life, or for yeares made, for the leſſee for yeares ſhall doe - 7 3. 97. 
ſealty alſo; but if the leſſor put out the leſſee for yeares, or diſſeiſe 33, 33s 
the tenant for life, or doe any act, not as deminus, the leſſee ſhall 
have an action of treſpaſſe againſt him, vi et armis. 


5 H. 7.1% 


IV. 


N ONE from henceforth ſhall 
cauſe any diſtreſs that he hath 
taken, to be driven out of the county 
where it was taken; and if one neigh- 
bour do fo to another of his own au- 
thority, and without judgement, he 
ſhall make fine (as above is ſaid) as 
for a thing done againft the peace: 


nevertheleſs, if the lord preſume ſo to 


do againſt his tenant, he ſhall be 

rievouſly puniſhed by amerciament. 
Moteover, diſtreſſes ſhall be reaſon- 
able, and not too great. And he 
that taketh great and unreaſonable 
diſtreſſes, ſhall be grievouſly amerced 
for the exceſs of ſuch diſtreſſes. 


W. . c. 16. (Fitz. Bar. 120, 275. 29 Ed. 3. c. 23. Kel. 50. 1 & 2 P. & M. c. 12, 28 Ed. 1. 


This chapter emptieth itſelfe into five parts, viz. 
1. That none ſhall drive any diſtreſſe out of the county, where he 


2. If one neighbour doe ſo to another, (as for damage feſant, or 22 E. 4 11. 
rent charge) of his owne authority, he ſhall make 6 

zune, as of a thing done againſt the peace. 

3. If the lord preſume to doe it againſt his tenant, he ſhall be 


ome, that is 


At the common law a man might have driven the diſtreſſe to 

hat county he would, which was miſchievous for two cauſes: 6 H. 3. Avow. 
1. Becauſe the tenant was bound to give the beaſts being impounded 242. 
an open pound ſuſtenance, and being carried into another county, 5% 
/ common intendment he could have no knowledge where they = as 38. 
op Another cauſe, he could not know where to have a replevy, 29 E. 3. 13. 
aſe: © party was before this ſtatute driven to his action upon his 1 Hl. 6. g. 

e and albeit this ſtatute be in the negative, yet if the tenancy 22 E. 4. 


Temps E. 1. 


Barre 120. 


m one county, and the mannor in another county, the lord ma 

gh a diſtreſſe which he taketh in the tenancy to'bia mannor 4 GET 
other county, for that the tenant is out of both the ſaid miſ- 

3 for the tenant by doing of ſuite and ſervice to the mannor, 

& anon intendment may know what is done there, and there- 
may give his beaſts ſuſtenance; and to know where to have 


Pl. Com. 9. b, 


his 


| 
| 
| 


letter. 


Regiſtr. 97. 

1. pt. Inſt. ſect. 
69. 

29 E. 3.23. 
42 E. 3 26. 
11 H. 4. 2. 

$ H. 4. 16. 

29 E. 23. 


Stat. 51 H. Js 
W. 1. c. 16. 
28 E. 1. c. 12. 
1 & 2 Phil. & 
Mar. C. 12. 


4 p 

Lib. 8. fl. 147. 
le 6. Carpen- 
ters caſe. Ii. 5+ 
fo. 76. 
Pilkingtons caſe, 


21 H. 7. 30. 2. 
Bur this is now 
holpen by the 
Starute of 21 
Jac. cap. 

13 H. 4. 4. . 
33 H. 6. 27. a. 
45 E. 3. 9 


\ 


x1 H. 3. diſtr. 
de Scaccar. acc. 


Regiſt. 97. 
$2 E. 4 26. 
11 H. 4. 2» 
$ H. 4. 16. 
F. N. B. 89. 


Mar lebridge. Cap. 4, Cap 
his replevy, the bayliffe of the mannor uſually drive the catte} 
diſtrained to the pound of the mannor; and this act exteng, 
as well to goods as to beaſts: note here by a caſe out of the 
miſchiefs is out of the meaning of the law, though it be within the 


4. That diſtreſſes be reaſonable, and not too great: vide the ff 
part of the Inſtitutes, what ſhall be ſaid reaſonable, and by whom 
it ſhall be tried in this and in all other cafes: ſome ſay that for 
homage, or fealty, for the expences of the knights of the parliament 
an exceſſive diſtreſſe cannot be taken; but this ſtatute is general, 
and extendeth unto all, 

5. He that takes unreaſonable and undue diſtreſſes, ſhall be 
grievouſly amerced for the exceſſe of thoſe diſtreſſes. 

It is worthy of obſervation, how provident the makers of theſe 
and other ſtatutes be, that mens beaſts, cattell, or other goods be 
not unjuſtly or exceſſively diſtrained; and if they be, that deliver. 
ance be ſpeedily made of them by replevy, otherwiſe the hu. 
bandry of the realme, and mens other trades might be over. 
throwne or hindred: and this agreeth with the reaſon of the con- 
mon law. 

And therefore if the lord or his bayliffe come to diſtraine th: 
beaſts or goods of his tenant for his rent behinde, before the diſtreſe 
the tenant (that he may keep and uſe his beaſts or other goods) 
may upon the land tender the arrerages, and if after that a diftreſe 
be taken, it is wrongfull: and if the lord have diſtrained, if the 
tenant before the impounding of them tender the arrerages, the lord 
ought to deliver the diſtreſle, and if he doth not, the detainer i 
unlawfull: even ſo it is in caſe of a diſtreſſe for damage feaſant, 
the tender of amends before the diſtreſſe, maketh the diſtreſſe un- 
lawfull, and after the diſtreſſe, and before the impounding, the de- 
tainer unlawfull, But if a man bring an action of treſpaſſe for 
taking away his beaſts or other goods, there tender of ſuch ſulf- 
cient amends before the action brought is no barre, becauſe he that 
tendred the amends is not the owner of the goods; as in the other 
caſes, but a treſpaſſer, whom the law favoureth not: and further, it 


que a 
adios 
itiner. 
MICE) 
fuerit 
qui co 
(4) 40 
ciariis 
ticiar. 
£/77 
Foreſt 
(7), + 
regem 
punza! 


the avowant hath retourned irreplegiable, yet if the owner of the (2) 
beaſts or goods tender to him all that is due upon the judgement ſhort 
in the avowry (whereby the certainty doth appeare) he may have preſly 
an action of detinue for the detainer afterward, or upon ſatisfaction eſtabli 
made 1n court, have a writ for their delivery. Which 
(1) 1 inſuper rationabiles et non minus graves, G- (3) 
propter exceſſum, Wc.) Quicguid in exceſſu atium eft, = probibe- * 
ur. . - | re 
For example, if the lord diſtraine two or three oxen for xij. d. ot author 
the like ſmall ſumme, and the owner bring a replevy of the oxen, (4) 
and the lord avow the taking of them for the twelve pence, &c. 0 Aen. 
his owne ſhewing hee ſhall make fine, &c. or the party may have lis Purſuc 
action upoa the ſtatute. (5) 
If the lord diſtraine an oxe, or horſe for a penny, if there wer? \(6) 
no other diſtreſſe upon the land holden, the diſtreſſe is not excel- pleas, 
ſive, but if there were a ſheepe or ſwine, &c. then the raking of 100 
oxe or horſe is exceſſive, becauſe he might have taken a 1 
leſſe value. barlia 


CAP. 


M46 NA Charta (1) in ſingulis 

ſuis articulis teneatur, tam in his 
que ad regem pertinent, quam que ad 
alios (2), et hoc coram juſticiariis 
itinerantibus (3) in ſais itineribus, et 
vicecomes in comitatibus ſus, cum opus 
fuerit demandetur, et brevia verſus eos 


1eſe qui contravenerint gratis concedantur 
| be (4) coram rege (5), vel coram juſti- 
wr ciariis de banco, (6), vel coram juſ- 
ls 1 


ticiarits itinerantibus, cum in partes 
Nilas venerint. Cimiliter Charta de 
Foreſta in ſingulis ſuis articulis teneatur 
(7), et contravenientes per dominum 


off regem, cum convidti fuerint graviter 
ds) punzantur modo ſupradicto. 

elle 

the 

lord 

ry 

ant, 

un-; 

de. lant peace and tranquility. 


(1) Magna Charta. 
of Magna Charta, and 


vhich is the ſureſt way. 


| Marlebridge. 


* 
* 


And where ſome have thought, that Magna 
trength of a parliament before this act, how they miſtake it, you 
may reade before in Magna Charta, cap. 32, and | 


103 


CAP. V. 


THE great charter ſhall. be ob- 

ſe in all his articles, as well 
in ſuch as pertain to the king, as to 
other; and that ſhall be enquired 
afore the juſtices in-eyre in their cir- 
cuits, and afore the ſheriff in their 
counties, when need ſhall be. And 
writs ſhall be freely granted againſt 
them that do offend, before the king, 
or the juſtices of the bench, or before 
juſtices in eyre, when they come into 
thoſe parts. Likewiſe the charter of 
the foreſt ſhall be obſerved in all his 
articles, and the offenders when they 
be convict, ſhall be grievouſly puniſh- 
ed by our ſovereign lord the king in 
the form above mentioned. 


(15 E. 4. 13) 


This, as hath beene ſaid, was one of the principall cauſes of the 
ſummons of this parliament, and after this enſued great and con- 


Charta had not the Magna Charts, 
C. 32 38. 


J By this time this charter had got the name 
y that name onely is here confirmed. 

(2) Tam in hiis que ad regem pertinent quam ad alios.) Theſe be 
ſhort and effectuall words, and to avoid all ſcruples, the king is ex- 
prelly named, and it hath not words of confirmation, but words of 
elabliſhment, Quad Magna Charta in fingulis ſuis articulis teneatur, 


Oe. (3) Coram juſticiariis itinerantibus.] Vide cap. itineris, the Cap. Itineris. 
bee articles of Magna Charta eſpecially given in charge, and en- Vet. Mag. Cart. 
Qured of, &c. by juſtices in eyre, and by this act they had their 750+ b. 


Wthority therein, 


Magna Charta ſhall be 
purſue againſt them. 


(6) C 


pleas, | 
(7) Similiter charta de foreſta, ** ſuis articulis teneatur, Ec.) 


2 


This was another of the 
harliament, as hath been 


(4) Brevia gratis concedantur.] Writs againſt the breakers of M 
freely graunted, to encourage ſuch as would 


(5) Coram rege.] That is, in the kings bench. 
oram juſticiarits de banco.] That is, in the court 


ag. Cart. c. 29. 


of common 


cauſes of the ſummons of this 


3 


R 


| 
4 
4 


— — — 
228223 


- — —— — — — = 
2 * 


Marlebridge. 


Cap. 6 


CAP. VI. 


D his autem gui primogenites, et 


heredes (1) ſuos infra ætatem 
exiſtentes (2) feoffare ſolent de hered:- 
tate ſua (3), ut per hoc amitterent 
domini feodorum cuſtodias ſuas, provi- 
fum eff, concordatum, et conceſſum, quod 
occaſtone hujuſmodi falſi feaſtamenti, 
nullus capitalis dominus amittat cuſlo- 
diam ſuam. De his inſuper qui de ter- 
ris ſuis (4), quas tradere voluerint ad 
terminum annorum (5), ut per hoc do- 
mini feodorum amittant cuſtodias ſuas, 
falſa ſingunt feoffamenta continentia, 
guod ers ſatisfaftumeſt de ſumma ſervitii 
in illts contenti uſque ad terminum ali- 
quem: ita quod ſi ad difium terminum 
ſelvere tenentur hujuſmodi feoffati ſum- 
ma aliquam ad valorem terrarum illa- 
rum, vel in multo excedentem, ut fic 


” poſt terminum illum terra eorum rever- 


ratur ad ipſos vel ad heredes ſuos, eo 
guod nemo eam pro tanto tenere curaret: 
proviſum eft, concordatum, et conceſſum, 
ut per hujuſmod: fraudem nullus capi- 
talis daminus amittat cuſtodiam (6) 

uam: veruntamen non licebit eis hujuſ- 
modi feoffatos ſine judicio diſſeiſire (7) : 

ed breve habeant de hujuſmodi cuſtodia 
ſibi reddenda (8), et per teſtes in char- 
tis (9) ne hujuſmodi feeffamento con- 
tentos, una cum aliis liberis et legalibus 
hominibus de patria, et per guantita- 
tem et valorem tenement”, et per quan- 


titatem ſummæ, que inde reddi debeant 


poſt terminum prædictum attingatur, 
utrum hujuſmodi fe:ffamenta bona fide 
Jalta ſint, an in fraudem, ad auferen- 
dum capitalibus domints feodorum cuſ- 
todiam ſuam. Si vero capitales domi- 


ni per judicium curia in hujuſmodi ca- 


ſibus recuperaverint cuſtodiam ſuam, 
ſalva fit nibilominus hujuſmodi feoffatis 
actio ſua, quo ad terminum, ſeu ad feo- 
dum recuperandum, quam inde habue- 
rint cum heredes ad legitimam ætatem 


Per- 


ly implead ſuch feoffees, faining = 


A S touching them that uſe to in- 
feoff their eldeſt ſons and heirs, 
being within age, of their heri 
for to defraud the lords of the fee of 
their wardſhips, it is provided, accord. 
ed, and agreed, that by occaſion of any 
ſuch feoffment no chief lord ſhall lee{: 
his ward. Moreover, touching them 
that fain falſe feoffments of their 
lands, which they will leaſe for term 
of years, for to defraud the chief lords 
of their wards, wherein it is contained, 
that they are ſatisfied of the whole 
ſervice due unto them until a certain 
term; ſo that ſuch feoffees are bound 
at the ſaid term to pay a certain ſum 
to the value of the ſame lands, or far 
above; ſo that after ſuch term the 


land ſhall return unto them, or to 


their heirs, becauſe no man will be 
content to hold it upon the. price; it 
is provided and agreed, that by ſuch 
fraud no chiefe lord ſhall leeſe his 
ward. Nevertheleſs, it ſhall not be 
lawful to them to diſſeiſe ſuch feoffees 
without judgement, but they hall 
have a writ for to have ſuch a ward 
reſtored unto them; and by the wit- 
neſſes contained in the deed of feoft- 
ment, with other free and lawful men 
of the country, and by the value of 
the land, and by the quantity of the 
ſum payable tir the term, it hall 
be tryed whether ſuch feoffments 
were made bona fide, or by col- 
luſion, to defraud the chief lords 
of the fee of their wards, And if 
the chief lords in ſuch caſes reco- 
ver their wards by judgement; the 
feoffees ſhall nevertheleſs have thell 
action to recover ſuch term ct 
fee, which they had therein, when 
the heirs come to their lawful age. 
And if any chief lords do maliciouſ- 


calc 


Cap. 6. Marlebridge. 
hervenerint. Et ji aliqui capitales 

damini feoſfatos aliquot malitiost impla- 

citaverint, fingentes caſum iſtum, 

maximt ubi feoffamenta legitim et bond 
file facta fuerint (11), tunc adjudicen- 

tur feoffatis dampna ſua, et miſe ſux 

(10), guat fecerint occaſſone Prad” 

placitt, et 22 actores per miſer icordiam 

graviter puniantur. 


ment. 


4 H. To Co 17. 


Robert Walrand penned and preferred this act, and by aid and 
common aſſent of the great lords of the realme, obtained to paſſe 
it for a ſtatute. This Robert Walrand was learned in the lawes 


conveyed his lands holden by knights ſervice to his ſon and heire 
apparent, being within the age of 21 yeares, rather truſting his 
land in his ſon within age, then in himſelfe, and died, his ſon 


grandfather had penned and preferred, took firſt effect in the heire 
of his heire, as Britton reporteth. 57 
The miſchiefe before this firſt branch of this ſtatute was, that 


mon perſon, did take away the wardſhip of the heire, as it ap- 
3 by the preamble, and our books, becauſe by the common 
aw the heire could not be in ward, unleſſe he were in by deſcent; 
and tenaunt by knights ſervice to prevent the lord of the ward- 
(1p, would enfeoffe him or her to whom the land ſhould deſcend 
by the common law. And, vpon this ſtatute colluſion of this kind 
was divided into two branches; the firſt was called colluſion ap- 
parent, upon this firſt branch, gui primegenitos feeffare folent; the 
ſecond was called colluſion averrable, that is to be proved upon 
iſue thereupon to be taken upon the ſecond branch, De biis in- 
ſuper qui de terris ſuis, Tc. | >" Wh 

(1) Qui primogenitos et heredes.] Albeit the heire be not pri- 
n;en:tus, but an heire female, or male lineall or collaterall, yet 
every of them is within the ſame miſchiefe; and therefore the 
auncient ſages of the law (that I may ſay it once for all) did ever 
apply the remedy to the miſchief; and therefore here this Cet) 
A conjunctive, was by conſtruction taken for a disjunctive, viz. gui 
Nimagenitos wel heredes, c. 

If a tenant by knights ſervice of land of the nature of borough- 
fngliſh infeoffe his youngeſt ſonne, he is within this ſtatute ; for 
beres dicitur ab hareditate, et fic fe femilibus. 
(2) Infra ætatem exi entes.] This branch extends not to give 
remedy for reliefes which is dus whe the tenant dieth, his heire 
1 full age; but by divers ſtatutes of later time proviſion is made 
" reliefe. And thus much concerning the perſon to be infeoffed 
Within this firſt branch. | | | | 2 
, (3) Feggare ſelent de hœreditate _ . * This word feoffare 
implyeth a fee-ſimple, and therefore if the aunceſtor had made a 

II. Ix 87. a K ; leaſe 


of the realme, and ſoone after this ſtatute, died: his ſon and heire 


being ſtill within age; and this ſtatute which Robert Walrand the 


ſuch a feoffment as well in the kings caſe, as in the caſe of a com- 33 


T109 


caſe, namely, where the feoffments 
were made lawful, and in good faith, 
then the feoffees ſhall have their da- 
mages awarded, and their coſts which 
they have ſuſtained by occaſion of the 
foreſaid plea, and the plaintiffs ſhall 
be grievouſly puniſhed by amercia» 


(34 & 3x H. 8. c. 5. 1 Roll gr. 2 Roll 106, 134. Godbolt 78. pl. 92. Fitz. Gatd, 79, 102, 165. 
6 Rep 76. Dyer 9. 27 H. 8. 3. Fitz. Gard. 33. Fitz. Colluſion, 12, 14, 29, 36, 47. 11 Rep. 77. 
Fitz. Gard. 119. Fitz. Brief, 779+ 19 H. 6. f. 30. Ejectione cuſtodiæ, Co. Ent. 183. Regiſt, 16 1, 
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17 E. 3. reliefe 3. 
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leaſe for life, or a gift in taile to his heire apparent with a te. tony 
mainder or without a remainder over of the eſtate in taile, it wy to tl 
out of this ſtatute. ' prete 
v 31 E. 1. 2. d This act ſpeaketh of a feoffement made ſolely to the hein; othe! 
collu. 2 and therefore if a feoffement had beene made to the heire and u chief 
33 H. 6. 16. eſtranger, though the fee - ſimple were limited to the heires of the ſtatul 
heire, yet it was out of this act. 
733 H. 6. obi 3. © And this is to be underſtood of an immediate gift to th 
Cup. heire apparent; for if a leaſe for life he made, the remainder u 
the heire apparent in fee, this is no colluſion. 

4. Though it was not a feoffment, but inured by way of graunt; 
as if the meſne had graunted his meſnaltie to his heire, or if the 
tenant or meſne had levied a fine, or ſuffered a —_ by conſent, 
or had made a leaſe and releaſe, or confirmation, or the like, ſuch 
conveyances had beene in equall miſchiefe, and therefore within 
the remedy. | 

27 H. 8. 8. b. 5. This act extended not to a feoffment to the uſe of his heire, 
or to the uſe of himſelfe and his heires; for at the common lay 
the lord ſhould not have the wardſhip but of the heire of his te- 
nant, that died in his homage, and therefore the ſtatute of 4 H.) 
1 7 cap. 17. was made to remedy this miſchiefe. 

1 Stranges . 6. If the eldeſt ſon within age purchaſe of his father the land; 
caſe, and Por- holden by knights ſervice for valuable conſideration, Sena fide, by 


33H. 6. 16. 


riges caſe, feoffrnent or other conveyance, this is within the letter, but nd 
[ 11x ]J within the meaning of this ſtatute, no more then if he had fold infeof 
a the land to any other. | dieth, 
13H.7.7. 7. If ceftuy que uſe after the ſtatute of 4 H. 7. cap. 17. and be of wa 
27 H. 8, 9. fore the ſtatute of 27 H. 8. cap. 10. of uſes, had enſeoffed his elde upon 1 
ſon, this was taken within the equitie of this ancient act. remed 
33 H. 6. 16. 8. When ſhall this feoffment be upon this a& deemed to be by dat B, 
colluſion ? The anſwer is, after the deceaſe of the aunceſter, for ſo as t 


then the title of wardſhip accrues, and not in his life time. If t 

33 k. 3. gar-12. g. If the lord accept homage of the heire apparant (after the dieth, 
31 E. 1. ibid. feoffment made to him by his aunceſter) in the life of the au- 
x1 3. ibid. 33. Seſter, he ſhall not have the wardſhip, becauſe he allowed hum i 

1 H. 6 16. be his tenant. | 

A. 7 Jac. Ii 8. 10. But at this day, albeit the father infeoffe his eldeſt ſon, ot 
fo. 164. Mights any of his children, though it be found to be made upon colluion, 
caſe. to defeat the king or other lord of wardſhip, yet the king ot other 
lord ſhall not have but a third part by the ſtatutes of 32 and 54 

H. 8. of Wills. So note this ſtatute altered in part. And thw 

much of the manner of the feoffment. res If 

(4) De hiis inſuper gui de terris ſuis, & c.] This is the ſecon 

branch of this act concerning colluſion averrable, when feoftmen® 


are made to ſtrangers, whereof here is an example ſet downe 1 
this act. 


| Briton, 95. b. (5) Qui tradere voluerint ad terminum annorum.] This is to be 


32 E. 3.gard 33+ underſtood of a feoffment in fee reſerving no rent, for that te 

E. 2-gard. 119. ſuppoſe they are ſatisfied for a certaine terme, which ſhould © 
when the heire ſhould come to full age, and then it was wm 
tioned that the feoffee hould pay more then the land was mY 
and thereupon the heire entred, for that none would give ſo gre 

2 price. ; b 

47 K. 3. 19. (6) Per hujuſmodi fraudẽ nullus capitalis dominus amittat 


32 E. 3. gard. 394, 7: : > a : | in 10» 
; ONE 7 diam.] By ſach fraud, that is, ſuch in miſchiete, or eh 
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conveniencĩie, and therefore all other fraudulent feoffments tending 
to the ſame end are within this ſtatute, whatſoever colourable 


pretext they have, and ſo is this word [ſuch] oftentimes taken in 


other ſtatutes. It is the opinion of Huls juſtice, and of Gaſcoine 
chiefe juſtice of England, that by the words and purview of this 
ſtatute, it holdeth only betweene lord and tenant; and therefore if 
2 man hold land by knights ſervice in capite of the king; and 
other land of a ſubject by knights ſervice, and maketh a feoffment 
by colluſion of the land holden of the ſubject, and dieth, his heire 
within age, the king ſhall not take advantage of this ſtat. for he 
is not domi nus of this land; but in this caſe the king is relieved 
by the ſtat. of 34 H. 8. c. 5. verſus finem eju/d. aus. 

(7) Yeruntamen non liceat hujuſmodi feoffatos fine judicio diſſeifire.] 
Hujuſmodi feoffatos, ſuch feoffees. And yet the feoffees of the 
feoffees upon the ſame colluſion are taken to be within this ſtatute; 
but if the feoffees in the life of the aunceſter make a feoffment in 
fee bona fide, and then the tenant dieth, his heire within age, the 
lord ſhall not have any action upon this ſtatute, for that the collu- 
ſion continued not untill the death of the tenant ; but if the tenant 
had died, his heire within age, and then the feoffees had infeoffed 
others bona fide, yet the lord ſhall recover the wardſhip, becauſe the 
lord by the death of his tenant was once intitled to his action; 
but yet in ſome caſes the lord ſhall enter upon the feoffee. 

If the tenant infeoffe a ſtranger upon colluſion, and that ſtranger 
infeoffe the heire in the life of the tenant, and then the tenant 
dieth, the lord may enter upon the heire, becauſe no writ of right 
of ward lyeth againſt the heire; and therefore the lord ſhall enter 
upon the heire, being feoffee : for otherwiſe he ſhould be without 
remedy, the words of the writ of ward being Præcipe A. quod red- 
dat B. cuſtodiam terre et hearedis C. que ad ipſum B. pertinet, Fc. 
ſo as this writ is ever brought againſt a ſtranger. 

If the tenant infeoffe the villein of the lord upon colluſion, and 
dieth, his heire within age, the lord ſhall enter upon this feoffee; 
for if the lord ſhould be driven to his action againſt the villein, 
i ſhould amount to an enfranchiſement; and ſtatutes muſt be ſo 
conſtrued, as no collaterall prejudice grow thereby. 

Alſo the heire of the feoffee is within this ſtatute; and if the 
ſeoffee dieth, his heire within age, the lord ſhall have his writ of 
"1rd againſt the heire, who ſhall not have his age, but the lord 

|| recover againſt him by this at, © — 

The ſtatute ith, feoffatos, and yet conuſees of fines, and all other 
conveyances are within this ſtatute. 

And here it appeareth, that the ancient law did ever favour him 
"at came by title, and put him that right had to his action. 

I the father had made a feoffment for the maintenance and 


velibood of his wife, preferment of his daughters, or of his 
danger ſons, or for the payment of his debts, and after had in- 


leolfed his heire a parent, this was holden no colluſion; for eve 


man by the law of God and nature, ought to provide for his wi 
m children, and. he is worſe then an infidell that doth not pro- 
ws for his family: and by the law of God and of nations debts 
4 j As be paid: Nemini quicquam debeatis, niſi quad inuicem 
\ ; Now by the ſaid ſtatutes of 32 and 34 H. 8. where the tenant 
knights lervice doth infeoffe others to any of theſe three in- 
K 2 a rents, 


9 H, 4. 6, 


33H. 6. 16. 
31 E. 3. gard. 29. 


F. N. B. 15 9. 
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ud; ſupra. 


27 H. 8. 10. 
4 H. 7. c. 10. 


39 E. 3. 33, 34. 


4 F. 2 gard. 119. 


32 E. 3. ibid. 33. 
12 Hf. 4. 13. b. 
4 H. 7. 10 
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tents, viz. for the livelihood of his wife, preferment of his chil. 
dren, or payment of his debts, the heir ſhal be in ward for his 
body, and for the third part of his lands ſo conveyed, whereby the 
common law was changed in that behalfe. 

Of lands holden by knights ſervice deviſeable by cuſtome, no 
colluſion could have been averred upon a deviſe by will; the ſame 
law, if ce/tuy que uſe had deviſed the uſe by will; but now that is 
altered by the ſtatute of 34 H. 8. c. 5. 

(8) Breve habeat de hujuſmodi cuſtodia reddenda, This writ is 
a writ of right of ward, and when the lord hath recovered the 
wardſhip againft the feoffee, the freehold and inheritance is left 
in the feoffee, and not reſtored to the heire, and therefore if the 
gardein commit waſte, the ſame is diſpuniſhable, for the feoffee 
cannot have an action of waſte againſt the F in this caſe, 
And the lord upon this ſtatute could not ſeiſe the body of the heire, 
or have a raviſhment of ward, before he had recovered the land 
in a writ of right of ward, for therein ought the colluſion be firl 
tryed, becauſe unleſſe that were found according to this ſtatute, 
there is no cauſe of wardſhip by this act. 

(9) Et per teftes in cartis.] Note, the deed is not here denyed, 
and yet proces to be awarded againſt the witneſſes, For this ſee 
the firſt part of the Inſtitutes. Yide poftea, cap. 14. 

(10) Adjudicentur feoffatis damna ſua et miſe ſug.) This is the 
firſt ſtatute that gave the defendant damages and coſts if it were 
found for him, and the lord to be grievouſly amercied, and many 
other ſtatutes have followed this example: and where this ſtatute 
faith (malitio/e ) implacitaverint, if the matter be fained, and with. 
out juſt ground, the law implyeth malice in this caſe. 

(11) Fingentes caſum iſtum maxim? ubi feoffamenta legitima et bene 
facta fuer*.) There is no greater injuſtice, then when under co. 
tour of juſtice injury is done. 

Multi litigant in foro, non ut aliguid lucrentur, fed ut wvexent alin, 
Therefore juſtly did this act, which gave an action in a new cafe 
give dammages and coſts to the defendant, if he were maliciouly 
vexed thereby without good cauſe. 


* 


N placita vero communi de cuſtadiis 
(1), / ad magnam diſtrictianem non 
venerint deforciatores (7), tunc bis vel 
ter iteretur breve prædictum ad ter- 
mi nos 3 poterit, infra medie- 
tatem anni ſequentts, ita quod ſingulis 
vicibus legat' breve in pleno comitatu 
nift al ubi prius inventas fuerit defor- 
ciator, Et ibi public? denuncietur, ut 
veniat ad diem ſibi prefixum. ud 
fi ipſe extunc ſe ſubtraxerit, ita quod 
infra medietatem anni predie? reſpon- 
ſurus non venerit, nec vicecomes eum 
invenire 


N a plea of communi euſtodia, if the 

deforceors come not at the great 
diſtreſs, then the ſaid writ ſhall be re- 
newed twice or thrice, at ſuch terms 
as it may be done within the 
year following, ſo that every time tie 
vrrit ſhall be read in the open coun} 
(if the deforceor be not found before) 
and there openly be proclaimed, tu 
he may come at the day limited: 9 
that if he abſent himſelf then, 2! 
come not to anſwer within the p 
half year, nor the ſheriff cannot 1 


Cap. 7. 
invenire poſſit (50, per quod corpus ſuum 


habere non poſſit (4), coram juſticiariis 
(6), ad reſpondendum ſecundum legem 


rebellis, et ſe juſticiari non permittens ) 
amittat ſeiſinam hujuſmodi cuſtodiæ (2), 
ſalva fabi alias actiane ſua, ft forte jus 
habeat ad eandem. In caſibus autem 
ubi cuſtodiæ pertinent ad cuſtodes (7), 
hereduminfra ætatem exiftentium ver- 
ſus cuſtodes ill petatur cuſtodia quæ 
accidit hæredibus illis tanguam perti- 
nens ad eorum hereditates: et non 
amittant hujuſmadi heredes infra æta- 
tem exiſtentes, hereditatem ſuam per 
negligentiam, vel rebellionem ſuorum 
cuſladum, ſicut in caſu prædicto, fed 
currat lex communis eodem modo quo 
prius currere conſuevit. 


(1) In placito communi de cuſtodiis.] 
gard. 
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et conſuetudinem regni, tunc ( tanguam 


ward, that is, in a writ of right of ward, or in an ejecdtment de 


113 
his body, to have it before our juſ- 
tices to anſwer according to the law and 
cuſtom of the realm, then as a rebel, 
and ſuch a one as will not be juſtified, 
he ſhall leeſe the ſeiſin of his ward; 
ſaving to him his action at another 
time, if he have any right to the ſame. 
But in ſuch cafes, where the ward- 
ſhips belong to the guardians of wards 
being within age, and where the guar- 
dians demand a wardſhip which be- 
longeth to the heir, or as appertain- 
ing ta their inheritance, ſuch heirs 
within age ſhall not leeſe their inhe- 
ritance by the negligence or rebellion 
of their guardians, as in the caſe 
afore rehearſed; but let the common 
law run in like manner as it hath been 
accuſtomed to do, 


(13 Ed. 1. ſtat. 1. c. 35. 12 Car. 2. c. 24.) 


30 E. 3. 10. 


24 E. 3. 33» 
2 fl. 4. Is 


In the common plea of 


In the chapter going before, remedy was given to the lord for 


wardſhip, where there was none due to him by the common law: 
in this chapter more ſpeedy remedy is given to the lord, as well 
when the lord hath right by the common law, as by the next pre- 
cedent chapter, | | 

Before the making of this ſtatute, the proces in the writ of 
ward was ſummons, attachment, and diſtreſſe infinite, and the ſhe- 
nite would many times returne ſmall iſffues, and ſo the lord was 
greatly delayed, and if the heire came to full age, hanging the 
writ, the writ abated, which was miſchievous. | 
Now this ſtatute provideth, that if the deforceours come not at 
te grande diſtreſſe, that after the returne thereof a diſtreſſe with 
proclamation ſhall be made in the county by ſixe moneths, and if 
ice appeare not, judgement ſhall be given againſt him, ſaving to 
him his right at another time, i inde logui woluerit ; Weſtminſt. 2. 
cap. 35. preſcribeth but three moneths. | 
In a reſummons of gard upon the ſtatute of W. 2. a proclama- 
ton ſhall be awarded upon this ſtatute, for it is in equall miſchiefe, 

ut in a raviſhment * of gard, no proclamation ſhall be awarded, 
for that action is formed, and given by the ſtatute of W. 2. cap. 35. 
which was but treſpaſſe at the common law. 

( ) Amittet ſeiſinam hujuſmodi cuſtodiæ.] If the defendant in a 
writ of ward make default at the returne of the diſtreſſe with a 
Proclamation, judgement ſhall be given for the plaintife againſt 
ne deforceour to recover the ward and damages, and have a writ 
to enquire of the damages; and yet this a& ſaith, that he ſhall loſe 


he leifn of cuſtody, and ſpeaketh not of damages, but in this 
tion the plaintife ſhould recover damages at the common law, 


1 


In 


9 E. 4. 50. 
18 E. 3. 
ſcire fac. 10. 


9 E. 3. 15. 

3 H. 4+ 45. 

16 E. 3. Pro- 

clam. 4. 30 E. 3. 

10.14 E. 3. Procl. 

8. 16 E. 3. 

gard 138. 

2 H. 4. 1. 

30 E. 3. 10. 

22 E. 3. 8. 

14 E. 3. 

Proclam. To 
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7 E. 3. 22. 5 E. 3. 

Damages 115. 

13 E. 3. Judge - 

ment 138. 

24 E. 33. 
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24 E. 33. 

4 E. 3. 26. 
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fendant vouch, no proclamation ſhall be awarded againſt the 


17 E. 3. 70. In a writ of ward againft two, at the 
14 H. 4. 37. 
19 E. 3. Pro- 
can. 5+ & 10. 

that is ſeverable. 

(3) Non wenerint deforciatoret. 

29 E. 3. 38. vouchee for two cauſes. 
13 E. 3. 
Proclam. 9. 


33E. 3. ibid. 19 


forceor. 


(4) Lud corpus fuum habere non poſſit.] 
4004. that there is no default in the ſheriffe in retourning of good 


iſſues, ſo as by that meanes he might have his body to appeare, ſor 
the ſheriffe cannot arreſt him. 

(5) Nec wicecomes eum invenire non poterit.] This muſt be un. 
derſtood of the ſheriffe in that county, where the originall is 
brought, for no other ſheriffe in another county upon a zeftatun, 
Sc. ſhall make proclamation, but there proceſſe lieth, as it was at 


17 E. 3. 70, 71. 


the common law. 
1E. 3. Procl. 17. 


*[ 115] 


T7 LL autem gui pro iterata diſſeiſina 


(1) capti fuerint et detenti, non de- 
liberentur ſine ſpeciali præcepto damini 
regis, et hoc per finem cum domino rege 


inde faciend* pro hujuſmodi tranſgreſ- 


| Jones Et ſi compertum fuerit (2) 


quod vicecomes aliter eos deliberaverit, 
propter hoc graviter * amercietur, et ni- 


hilominus illi gui per vicecomitem ſme 


præcepto domini regis, fie deliberantur, 
pro ſua tranſgreſſine graviter punian- 
tur. Merton cap. 3. Weſtminſt. 2. 
Cap. 26. | h 


H. 8. f. x. Raft. 10. 543, V. N. B. 108. F. N. B. 188, 189. 20 H. 3. © 3» Regiſt» 206, 


23 Ed. 1. itat. 1. c. 26.) 
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them appeared, and the other made default, the plaintife prayed 
a diſtreſſe with a proclamation, and it was denied, for the body iz 
not ſeverable, and therefore the plaintife cannot have judgement 
to recover the moity of the body, otherwiſe it is of the land, for 


ſuite of the plaintife, and this is the ſuite of the defendant againſt 
the vouchee, 2. The ſtatute provideth that proclamation ſhall 
be awarded againſt the deforceors, and the vouchee 1s not de. 


(6) Coram juſticiariis.] This is before the juſtices of the 
court of common pleas, and that court being particularly named, 
this act extended not to juſtices in eyre, as it is ſaid in qur books. 

(7) In caſibus ubi cuſtodiæ pertinent ad cuftodes,) If one demand 
a ward againſt me, which I claime by cauſe of ward, he ſhall not 
have proceſſe upon this ſtatute, leſt by negligence or colluſion of 
the gardien, the heire within age may be prejudiced, but therein 
the proceſle ſhall be at the common law. t | 


CAP. 


Cap, 8, 
grand diſtreſſe one of 


If in a writ of ward, the de. 


1. The ſtatute extendeth onely to the 


This is to be under. 


VIII. 


riſoned for rediſſeiſin, ſhall not 
be delivered without ſpecial com- 
mandment of our lord the king, and 
ſhall make fine with our lord the king 
for their treſpaſs. And if it be found, 
that the ſheriff delivereth any contra 
to this ordinance, nie all be griev- 
ouſly amerced therefore; and never- 
theleſs, they which are ſo delivered 
by the ſheriff without the king's com- 
mandment, ſhall be grievouſly pu- 
niſhed for their treſpaſs. 


T HEY which be taken and in- 
P 


The 


Marlebridge. 
The ſtatute of Merton, cap. 3. as hath been ſaid, gave the re- Merton, cap. 3. 


Cap. 9. 115 


Regiſt. 0 
Mirror, Cap- 5 


diſſeiſin, and poſt diſſeiſin, the words of which ſtatute being, In pri- 
domini regis detineantur, guoiſue per dominum regem, vel aliguo 
alio modo deliberentur. Upon theſe words, vel aligus alio modo delibe- 
rentur; they were delivered by the common writ de homine reple- Bracton, lib. 3. 
giando, for the liberty of a free-man is ſo much favoured in law, fo. 154. 
25 there is ever a benigne interpretation made for the benefit F-N-B- 66. 
thereof. Now this ſtatute doth enact that they ſhall not be de- Dier 36. H. 8. 
livered fine /peciali pravcepto domini regis, that is, by the kings 60, 61. 
writ reciting the ſpeciall matter, and for a fine with the king 18 H. 8. 1. 
therefore to be made. And he that is attainted in a rediſſeiſin, 
and in priſon, this fine that this act ſpeaketh of, as ſome have 
ſaid, ought to be aſſeſſed in the chancery, to which end he muſt 
have a certiorari to remove the record thither, and out of the 
chancery to have his writ to diſcharge him: for fine ppeciali pre- 
cepto domini regis, is intendable by writ (ſay they) in the 
chancery. 

And therefore if one be attainted in a rediſſeiſin, and is at large, 
the party may have a certiorari to remove the record into the 
court of common pleas, and by capias out of that court he may 
be taken; and ſome doe hold, that this court cannot aſſeſſe the 
fine, nor make the ſpeciall writ, 

But certain it is, if a man be attainted before the ſheriffe in a 
rediſſeiſin, and taken in execution, becauſe he cannot be delivered 
by this act without a ſpeciall commandement of the king, he may 
ſue a certiorari to remove the record before the king in his bench, 
in which court after he hath made fine, he is thereupon to have a 
writ for his delivery, reciting the ſpeciall matter, which is the ſpe. © 
ciall commandement that this act ſpeaketh of, which appeareth Regia. F. N. B. 
in the Regiſter, and F. N, B. 00. f. & 243 b. 

(1) Pro iterata difſeifing.) This doth extend as well to the poſt Ni 
diſſeiſin, as rediſſeiſin. n 

(2) Et fi compertum fuerit, & c.] That is, by way of indictment 
and conviction of the ſheriffe, and ſo it is of the party, that pro- 
cureth himſelfe to bee delivered in that manner alſo: but no action 
can be grounded upon this act, 


18 H. 8. ubi ſus 
Pra. 


., 


CAP. 


IX. 
De ſectis (1) vero faciendis ad cu- 


F 


OR doing ſuits unto courts of 


rim magnatum, vel ad curiam 
aliorum dominorum ipſarum curiaru 
cetera fic abſervandum eff, quod 
nullus qui per chartam feo atus eft, diſ- 
iringatur de cetera ad hujuſmod: ſectam 
faciendam ad curiam domini ut, nift 
ber formam feoffamenti ſui ſpecialiter 
leneatur ad ſactam illam factendam 
(2). His autem exceptis quorum an- 
teceſſores, vel ipfiment, hujuſmodi ſectam 
*ere conſueverunt ante primam trans- 
freta- 


lord, without he be ſpecially bound 


great lords, or of meaner 2 
from henceforth this order ſhall be 
obſerved, that none that is infeoffed by 
deed, from henceforth ſhall be diſtrain- 
ed to do ſuch ſuit to the court of his 


thereto by the form of his deed: theſe 
only except, whoſe anceſtors, or they | 
themſelves, have uſed to do ſuch 
ſuit before the firſt 1 the ſaid 
king Henry into Britain, 
x + which 


4 


— * — — „ 
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fretation:m prædicii damini regis Hen- 
rici in Britanniam (3), a tempore cu- 
jus transfretationts elaßſi ſunt xxxtx. 


anni et medietas unius anni ad tempus * 


quo hujuſmodi conſtitutiones fuerunt 
ſtatutæ. Similiter nullus feoffatus a 
tempore conguęſtus ſine charta vel aliquo 
alia antiquo feoffamento diſiringatur 
ad hujuſmodt ſectam faciendam; niſi 
ipſemet, vel anteceſſores ſui eam facere 
conſueverunt ante primam transfreta- 
tionem prædictam (4) : qui autem per 
chartam pro certo ſervitio (5), veluti 
pro libero ſervitio tot ſolidorum annu- 
atim pro omni ſervitio ſolvend” fesffati 
ſunt, ad hujuſmed: ſeftam vel ad gliud, 
contra formam feoffamenti ſui, de cœte- 
ro non teneantur. Et ft hareditas ali- 
gua (6), de qua tantum unica ſecta 
debeatur, ad plures heredes participes 
ejuſdem hereditatis devolvatur, le 
vero qui habet enitiam partem (7) 
bereditatis illius, unicam faciet ſeltam 
pro ſe et participibus ſuis, et alit parti- 
cipes ſui pro portione 2 contribuant 
ad ſectam illam faciendam. Et ſi plures 
fesffati fuerint de hereditate aliqua 
de qua tamen unica ſecta debeatur, do- 
minus illius ſcodi unicam ſectam inde 
babeat (8), nec poſſit de prædicta hære- 
ditate niſi unicam ſectam exigere, ſicut 
prius inde fieri conſuevit. Et fi feof- 
ati warrantum, vel medium non ha- 
beant (9), qui inde eos acquietare de- 
beat, tunc omnes illi feoſfati, contribu- 
ant pro portione ſua ad ſectam illam pro 
eis faciendam. Si autem contingat, 
uod domini (10) curiarum tenentes ſuos 
—— hanc conſtitutionem, pro hujuſ- 
modi ſecta diſtringant, tunc ad querimo- 
niam tenentium illorum attachientur 
eorum domini, quod ad curiam regis ve- 
niant ad brevem diem, inde reſponſuri, 
et unicum inde habeant ęſſonium ſi fue- 
rint in regno, et incontinenter delibe- 
rentur conguerenti averia ſua, ſive alic 
diſtrictiones, hac occaſione factæ, et de- 
liberatæ, remaneant, donec placitum 
inde inter eos terminetur. Et fi domi- 


ni curiarum, qui hujuſmadi diſirictiones 
| fecerint, 
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half are paſſed, unto the time that theſe 


be contributaries, according to their 


Cap. 9. 


which nine and thirty and an 
ſtatutes were enacted. Likewiſe from 
henceforth none that is infeoffed with. 
out decd, from the time of the con- 
queſt, or any other ancient feoff. 
ment, ſhall be diſtrained to do ſuch 
ſuits, unleſs that he or his anceſtors 
uſed to do it before the ſaid voyage. 
And they that are infeoffed by deed 
to do a certain ſervice, as, for ſervice 
of ſo many ſhillings by year, to be ac- 
quitted of all ſervice, from henceforth 
ſhall not be bounden to ſuch fuits, or 
other like contrary unto the form of 
their feoffment. And if any inheri- 
tance, whereof but one ſuit is duc, 
deſcend unto many heirs, as unto 
parceners, whoſo \ hath the eldeſt 
part of the inheritance, ſhall do 
that one ſuit for himſelf and his 
fellows, and the other coheirs ſhall 


portion, for doing ſuch ſuit. And if 
many feoffees be ſeiſed of an inheri- 
tance, whereof- but one ſuit 1s due, 
the lord of the fee ſhall have but that 
one ſuit; and "ſhall not exact of the 
ſaid inheritance, but that one ſuit, as 
hath been uſed to' be done betore, 
And if thoſe feoffees have no warrant 
or mean which ought to acquit them, 
then all the feoffees, according to their 
portion, ſhall be contributaries for 
doing the ſuit for them. And if it 
chance that the lords of the fee do 
diſtrain their tenants for ſuch ſuits, 
contrary to this act, then, at the com- 
plaint of the tenants, the lords ſhall be 
attached to appear in the king's court 
at a ſhort day, to make anſwer there- 
to, and ſhall have but one eſſoin 
therein, if they be within the realm; 
and immediately the beaſts, or other 
diſtreſſes taken by this occaſion, ſhall 
be delivered to the plaintiff, and ſo 
ſhall remain, until the plea betwi*t 
them be determined. And if the 
lords of the courts which took diſ- 
treſſes, come not at the day that ah 


Cap. 9 9 


fecerint, ad diem, ad quem attachiati 
fuerint, non venerint, vel diem per eſſo- 
nium ſibi datum non obſervaverint, 
tunc mandetur vicecomiti, quod eos ad 
alium diem venire faciat, ad quem 
diem fi non venerint, tunc mandetur 
vicecomitt, quod diſtringat eos per omnia 
catal a, que habent in baliva ſua, ita 
quod vicecomes reſpondeat domino regi 
de exitibus dicti heredts, et quod habeat 
corpora eorum ad certum diem ſibi 
prefigendum * coram juſtitiariis. Ita 
quad ji ad diem illum non venerint, eat 
pars conquerens inde fine die, et averia 
ſua, ſrve aliæ diſtrictiones hac occaſtine 
fattz, deliberata remaneant, donec ipſi 
domini ſectam illam recuperaverint (11 
per conſiderationem curiæ regis, et ceſ- 
ſent interim hujuſmodt diſtrictiones, ſuluo 
dmminis curiarum jure ſuo de ſectis illis 
recuperandis in forma juris, cum inde 
Hui voluerint. vo 4 

Et cum domini curiarum inde vene- 
rint reſponſuri conquerentibus de hujuſ- 
midi diſtrictionibus, et ſuper hoc con- 
vincantur, tunc per conſiderationem 
curiæ domini regis recuperent verſus 
ipſos conguerentes dampna ſua que ſuj- 
tuerunt occaſions diftrietionts præ- 
ade, Simili autem modo fi tenentes, 
pit hanc conſtitutionem, ſubtrahunt 
(12) dominis ¶ feodorum] ſectas quas 
jacere ¶ debeant] et quas ante tempus 
preaitum transfretationis, et hattenus 
facere conſueverunt, tunc per eandem 
Juſittam, et celeritatem quo ad dies 
prefigend, et diſtrictiones adjudicand), 
conſeguantur domini curtarum juſtitiam 
de ſetis illis perquirendis, una cum 
dampnis ſuis quemadmodum tenentes 
dumpna ſua recuperarent. Et hoc ſci- 
licet de dampnis recuperandis, intelliga- 
tur de ſubtractionibus ſibi. fatty, et non 
de ſubtrationibus fattis prædeceſſo- 
Nous ſuis, Veruntamen domini curia- 
cum verſus tenentes ſuos ſeiſinam de hu- 
J mod; ſectis recuperare non poterunt 
per defe altam, ficut prius fieri conſuevit. 

* ſeetis autem quæ ante tempus ſu- 
pr adictun ſubtractæ fuerunt, currat 
* 
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were attached, or do not keep the 
day given to them by eſſoin, then the 
ſheriff ſhall be commanded to cauſe 
them to come at another day; at 
which day, if they come not, then he 
ſhall be commanded to diſtrain them 
by all their goods and chattles that 
they have in the ſhire, ſo that the ſhe- 
rift {hall anſwer to the king of the 
iſſues of the ſaid inheritance; and that 
he have their bodies before our juſ- 
tices at a certain day limited. So 
that if they come not at that day, the 
party plaintiff ſhall go without day, 
and his beaſts, or other diſtreſſes taken 
by that colour, ſhall remain delivered, 
until the ſame lords have recovered 
the ſame ſuit by award of the king's 
court; and in the mean time ſuch- 
diſtreſſes thall ceaſc, ſaving to the 
lords of the court their right to recover 
thoſe ſuits in form of law, when they 
will ſue therefore, 
And when the lords of the courts. 
come in to anſwer the plaintiffs of ſuch 
treſpaſſes, and be convict thereupon; . 
then, by award of the king's court, 
the plaintiffs ſhall recover againſt 
them the damages that they have ſu- 
tained by occalion of the 1aid diſtreſs. 
Likewiſe if the tenants, after this 
act, withdraw from their lord ſuch _ 
ſuits as they were wont to do, and 
which they did before the time of the 
- faid voyage, and hitherto uſed to 
do; then by like ſpeedineſs of juſtice, 
as be to limiting of days, and awarding 
of diſtreſſes, the lords of the court 
ſhall obtain juſtice to recover their 
ſuits, with their damages, in like man- 
ner as the tenants ſhould recover 
theirs: and this recovering of da- 
mages muſt be underſtood of with- 
drawing from themſelves, and not of 
withdrawing from their anceſtors. 


Nevertheleſs, the lords of the cou 

ſhall not recover ſeiſin of ſuch ſuits 
againſt their tenants by default, as they 
And touching 
time afore- 
mentioned, 


were wont to do. 
ſuits withdrawn before the 


. —— — 
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ler communis (13), ficut prius currere mentioned, let the common law run as 


conſuevit. 


Regiſt. 176. F. N. B. x59. 45 E. 3. 23. | (6 Rep. 1. Stat. Hiberniz. 14 H. z. par. 7. Parti. 
. Fitz, Aw ry, 15 42. 48. 51. 60. 66. 68. 89. 99. Fitz. Avowry, 86. 92.) 


Regiſt. 176. 


F. N. B. 159. 
45 E. 3 23. 


Mag. cart. C. 10. 


nuatim pro omni ſerwitio ſolvend* froffati ſunt ad hujuſmodi ſectan, 


3 F. 2. acc“ fur 
le ſtat. 235 24. 
4 E.3-2vow. 202. 
6 E. 2 avow.210. 
3 E. 3 27. 28. 
22 E. 3. 18. b. 
19 E. 3. avow- 
122. 28 aſſ. JJ» 
32 . 3. avow. 114 
14 H. 4, 5. 
30 H. 6, 7. 
10 H. 7. 11. 
Dier a5 H. 8. 5r. 
F. N. B. 164. d. 


t [118] 
© Fleta, lib. 3» 


c. 14. 
F. N. B. 162, 163. 


Regiſt. 
F. N. B. 163. b. 


16 H. Js aVOW, 
243. 


Regiſt. 
F. N. B. 163, b. 


8 H. 4. 16. 
12 H. 7. 15 


46 H. 3. avew. 
243+ 11 E. 3. 
ibid. 100. 

30 E. 3. Iz. 
27 E. JÞ 92» 


Feoſfamenti ſui ſpecialiter teneatur ad ſectam illam faciendam.) There 


_ tweene partie and partie, privie and privie, privie and eſtranger, 


lord confiyme the eſtate of the tenant to hold by certaine ſervices 


Mar lebr idge. | Cap, 9, 


it was wont before time. 


This chapter hath nine branches. The firſt is, | 
(1) De ſectis.] This is underſtood of ſuit ſervice to courts 
baron, hundreds, and the like, and not to ſuit reall in reſpect of 
refiance, nor to ſuit to the mill, for the words be, de ſectis fac' ad 
curiam, &c. 
(2) Nullus gui per cartam feoffatus eft, diſtringatur de e@tero ad 
hujuſmodi ſectam fuciendam ad curiam domini qui nifi per forman 


is another clauſe in this chapter concerning this matter, Qui auten 
per cartam pro certo ſerwitio, veluti pro libero ſervitio tet folidor” an- 


wel ad aliud, contra formam eee ſui, de cætero non teneantur. 

At the common law, before the making of this ſtatute, if the 
lord had made a feoffment by deed, and * certaĩne ſervices, 
as ſor example, fealtie, and 28. rent, or 28. rent generally, which 
had implyed fealtie; in this caſe if the lord had diſtreined ſor 
homage, or ſuit, or any other rent or ſervice, then was reſerved 
in the deed, not onely the tenant and his heires, but his t aſſignes 
alſo, or any other tenant of the land might have rebutted the 
lord, his heires, or aſſignes, by the deed, and this doth hold be- 


and eſtranger and eſtranger. But this act giveth the tenant or 
his heires a more ſpeedy remedy, for hereby is given to the tenant 
againſt the lord and his heires a writ of contra formam feoffamenti, 
wherein ſix things are worthy of obſervation. 

1. When any act doth prohibit any wrong or vexation, though 
no action be particularly named in the act, yet the party grieved 
ſhall have an action grounded upon this ſtatute, which in this caſe 
is a prohibition to the lord or his bailiffes, and reciteth this ad, 
the forme whereof you may reade in the Regiſter, and P. N. B. 

Now where it may be objected, that in Mich. 16 H. 3. re. 
ported by F. tit. avorurie, 243. that upon a confirmation a writ 
of contra formam feoffamenti doth lie, and by that book it ſhould 
ſeeme, that a writ of contra formam feoffamenti did lie at the com- 
mon law before this ſtatute, which was made in 52 H. 3. To 
this it is anſwered, that the ſaid caſe is miſ-printed, for where 1! 
is Mich, 16 H. 3. it ſhould be 56 H. 3. when the caſe was ſo re. 
ſolved, and in which terme, wiz, the 16 day of Novemb. Hen. 3. 
died, ſo as that opinion was after our ſtatute: and that the unt 
was given by this ſtatute, the writ (as hath been ſaid) doth recite 
it. And where in this clauſe the ſtatute faith (d;/fringatur) al 
this chapter is to be underſtood of ſuit ſervice, becauſe for ſult 
2 2 diſtreſſe can be taken, but for the amerciament in default 
thereof, 

2. Where the ſtatute ſaith, contra formam feoffamenti, yet if the 


upon this confirmation he ſhall have a contra formam feminin 
for that it is within one and the ſame reaſon, 1 Pn | 


Cap. 9. Marlebridge. 
3. Pro certo ſervitio, Upon theſe words if one give land in 


contra formam feoffamenti, becauſe there is no certaine ſervice con- 
tained in the feoffment or gift, and therefore out of this act, but he 
may rebut. 

4. If the lord diſtreine either for ſuite, or for any other ſervice, 
or rent not contained in the deed, the tenant ſhall have this writ 
of contra formam feoffamenti, for the words of this act be, ad hu- 
juſmodi ſectam, vel ad aliud, Ic. 

. The ſtatute ſaith, contra formam feoffamenti ; hereupon expo- 

5 forma pon expo 
ſition hath been made, that this writ lyeth onely betweene privies, 
viz. by the tenant and his heires, againſt the lord and his heires, for 
they be included in privitie of the feoffment, but ſo are not the 
aſſignes on either fide, 

* If the feoffment be without deed, the feoffee is driven to 
his writ of Ne injuſtè vexes. 

(3) His autem exceptis quorum anteceſſores vel ipſi hujuſmodi ſectam 
facere confueverunt ante primam transfretationem prædicti domint regis 
Henrici in Britanniam, &c, The law doth ever favour poſſeſſion 
as an argument of right, and doth incline rather to long poſſeſ- 
fon without ſhewing any deed, then to an ancient deed without 
poſſeſſion ; and therefore this act doth except long poſſeſſion: but 
in reſpect of the great troubles that did ariſe in this realm after 
the cancellation, which H. 3. made of the charters of Magna 
Charta, and Charta de Foreſta in the 11 yeare of his raigne, this 
at doth give reliefe againſt any ſeiſin ſince his firſt going over 
into Britaine, which was in the 14 yeare of his raigne, but the 
ſeiſin before that time, when the times were regular and peaceable, 
this act doth except. 

How, and in what manner ſeiſins by incroachments ſhall be 
avoided, you may reade in Bevills caſe, in Bucknalls caſe, abi ſu- 
pra, and in the firſt part of the Inſtitutes, ſect. 

(4) Similiter nullus feoffatus & tempore conqueſtus fine carta wgl ali- 
quo alio antiquo froffamento diſtringatur ad hujuſmodi ſeam faciend', 
iſe ipſemet ſeu anteceſſores ſui eam facere conſueverunt ante primam 
transfretationem- prædictam.] Here he beginneth with feoffments 


is to be obſerved the great antiquity of feoffm2ats by deed or 
without deed of ancient time before the canqueſt. 

Secondly, the reaſon in thoſe troubleſame times, ſince the firſt 
going over of the king (as hath been ſaid) is not allowed of, but 
a ſe 1 required before that time, when times were regular and 
Peaceable. | 
66) Qui autem per cartam pro certo ſervitio, &c.] This branch 
A* 118 before, and coupled with the firſt, being both ta one 

ect. 

(6) Er / hereditgs aliqua, ** For parceners, ſee the firſt 
part of the Inſtitutes, ſect. 241, & le Cuſtumier de Norm. cap. 30. 
46. tenure per parage, i, per coparcenarie, & cap. 36. fo, 55. 

(7) Ille gui habet enitiam partem.] This is to be underitood 
ater partition, for before that the eldeſt hath not euitiam partem, 
and therefore before partition this act extends not to it, and before 
kunden there can — no contribution, as hereafter ſnall be ſaid, 

ut in the kings caſe all the coparceners ſhall doe ſuit as well after 
Fartition as before, and fo ſhall their feverall feoffees, for — 

F | exte 


frankalmoigne, or in frank-mariage, he cannot have a writ of 
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4 E. 3. avow. 
201. 15 E. 3. 
confir. 8. 

F. N. B. 163. g. 
P. 10 E. 3. per 
Parning. | 


F. N. B. 163. f. 


14 H. 4, f. 

22 H. 6. 50. 
30 H. 6, 7. 

10 H. 7. 11. 
F. N. B. 163. e. 
Li. 4. fo. 121, 
Buſtards caſe, 
Ibis. to. 11. 
Bevils caſe. 

Li. . fo, * 
2 — 4 
* Mag, Car. 
C. 10. 

2. Branch. 


Li. 4. fo; 11. 
Bevills caſe. 
Bucknals caſe. 
( 219 ] 
3. Branch 
Fleta, li. 2. Cape 


0 


without deed; in the next branch with feoffments by deed, wherein 


4+ Branch 
5. 5 ranch. 


24 E. 3. 34+ 73. 
14 fl. 3. Stat. de 
Hibernia. 
Vet. Mag. Char. 
fo. 110. 


| 
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F. N. B. 159. 


Regiſt. 174. 
F. N. B. 160. 


F. N. B. 159. 


by the curteſie. 


6. Branch. 


F. N. B. 159. 
Regiſt. 174. 
176, 177. 

Li. 6. fo. 1. 
Bruertons caſe. 


F. N. B. 162. d. 
Bruertons caſe 
ubi ſup. 


Regiſt. 174. 
176, 8 


[ 120 ] 
40 E. 3. 5. 
34 aſſ. 15. 

24 E. 3. 73. 
Bruertons caſe 
ubi ſupra. 

7. Branch. 
For warranty & 
acquital), ſee the 
1. part of the 
Inſtit. ſect. 142. 


8. Branch. 


ſecta debeatur, dominus unicam ſectam habeat.] This is to be under. 


act, for when the poſſeſſion is individed, and intire, there can be 


feoſſees ſhall doe but one. And if one of the ſeverall feoffees 


this ſtatute. 
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2 not to the king, for the words be, ad curiam magna - 
tum, Oc. 

If the eldeſt after partition will not doe the ſuit, in the caſe of 
a common perſon the lord may diſtreine the other parceners, as 
well as the eldeſt for the ſuit, and the other parceners may have 
upon this act a writ againſt the eldeſt to compell her to do the 
ſuit, and if the eldeſt doth the ſuit, and the reſidue refuſe to con- 
tribute to her charge, ſhe ſhal have upon this act a writ De contri. 
butione facienda to compell them to contribute. 

Dui habet enitiam.] And yet this act extendeth to the feof. 
fee of him tnat hath enitiam partem, and ſo it is of the tenant 


Note, a woman may be a free ſuiter to the courts of the lord, 
but though it be generally ſaid, that the free ſuiters be judges in 
theſe courts, it is intended of men, and not of women. 

(8) Er , plures feoffati fuerint de hereditate aligua de qua unica 


ſtood, either when the tenant holdeth by ſuit, and enfeoffeth others 
ſeverally, one of one part, and another of another part, &c. in 
certaine; there the lord ſhall have but one ſuit, and he that doth 
the ſuit ſhall have a writ de contributione facienda againſt the 
others: or where the tenant that holdeth by one ſuit infeoffeth 
many jointly, they ſhall make but one ſuit; as they ſhall deliver 
but one hawke, or other intire ſervice; and if one of them doth 
the ſuit, he ſhall not have a writ de contributione facienda by this 


no contribution; but if one of the joynt feoffees make a feoffment 
in fee, the feoffee ſhall doe a ſeverall ſuit, and the reſt of the joynt 


doth the ſuit, if the other feoffees be diſtrained for the ſuit, they 

ſhall have a writ againſt the lord to diſcharge them of the ſuit, 

wherein it is to be noted (as before hath beene obſerved) what ac- 

tions are grounded upon this and other the like ſtatutes, though 

= mention be made of them in the acts, all which appeare in the 
egiſter. 

If parcell of the land holden by ſuit come to the hands of the 
lord, all the ſuit is gone, for he neither can receive, nor make 
contribution. 

(9) Et , feoffati illi wwarrantum, wel medium non habeant.| That 
is to ſay, if they have neither one to warrant by ſpeciall graunt, 
nor any meſne by tenure which ought to acqdit them, tunc onnes 
illi feoffati pro portione ſua contribuant, Ic. This elauſe is to be 
underſtood of ſeverall tenants, as hath been ſaid before: and no 
proviſion is made by this act concerning contributionz where the 
parties are provided for by graunt or tenure, + 

(10) Si autem contingat quod domini, &c.] Here is a remedy 
given to the tenant againſt the lord, if he diſtraine contrary to 


(11) Donec domini ſectam ſuam recuperaverint, &c. Nota, the ſuit 
that is paſt cannot be recovered, but damages for the ſame. 

(12) Simili autem modo fi tenentes poſt hanc conftitutionent fubt! &- 
hant, &c.] Here is remedy given to the lord againſt his tenant 
that ſhall withdraw his ſuit. 

(13) Currat lex communis.] See before, cap. 7. 


CA. 


fantes (5). 


Cap. 10. 
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CA F. X. 


D E tournts vicec* (1) proviſum eft, 

quod neceſſe non habeant (2) ibi 
venire archiepiſcopi, ebiſcopi, abbates, 
priores, comites, barones, nec aligui viri 
religioſt (3), ſeu mulieres, niſi eorum 
praſentia ob aliguam cauſam ſpectaliter 
xigatur ſed teneatur tournus, ſicut tem- 
poribus prædeceſſorum domini regis tene- 
ri conſuevit (4). Et qui in ¶ diverſis] 
hund* habeant tenementa, non habeant 
neceſſe ad hujuſmodi tournos (6) venire, 
ne in baltvis (7) ubi fuerint conver- 
t teneantur taurni ſe- 
cundum formam Magne Charte, et ſi- 
cut temporibus regum Richardi et Fo- 
hannis teneri conſueverunt, ide 


Mag. Char. cap. 35. 


FOR the turns of ſheriffs, it is pro- 


vided, that archbiſhops, biſhops, 
abbots, priors, earls, barons, nor any 
religious men or women, ſhall not 
need to come thither, except their 
appearance be eſpecially required 
thereat for ſome other cauſe; but the 
turn ſhall be kept as it hath been 
uſed in the times of the king's noble 
progenitors. And they that have 
hundreds of their own to be kept, 
ſhall not be bound to appear at any 
ſuch turns, but in the bailiwicks, where 
they be dwelling. And the turns 
ſhall be kept after the form of the 
great charter, and. as they were uſed 


in the times of king Richard and king 
John. | 


(Regiſt. 174, 175+) 


De tournis vicecomitis proviſum eft quod neceſſe non habent ibi venire Mirror, cap. 1. 
archiepiſcopi, epiſcopi, abbates, priores, comites, barones, nec aliqui viri $ 16 


religiofs, ſeu mulieres, niſi eorum preſentia ob aliquam cauſam ſpecialiter 


exigatar.] 


F. N. B. 160. c. 
Mag Cart. c. 35. 


This is the firſt branch of this chapter. 

Before the making of this ſtatute, the ſheriffe in his tourne, and 
the lords of leets did uſe to amerce archbiſhops, priors, earles, 
barons, religious men, and women, if they came not to the tournes, 
or to the leets of others, becauſe for ſuite reall no diſtreſſe can be 
taken, but for the amerciaments for default of ſuit, which this 
act doth remedy ; for now, ſeeing it is hereby provided that the 
perſons above named ſhall not need to come to tournes, &c. there- 
fore for their not coming they cannot bee amercied, ; 

Firſt, heare what the Mirror faith of this matter: Abuſion eſt 
« ſuffer aſcun deins le realme ouſter 40 jours, que il ſoit del age de xiy. 
ens, igſuis Anglois ou alien, fil ne ſoit jure al rey per ſerement del fealti 
8 Pleviſe, I in decenne; abuſſon eft que clerks & fems ſont exempt de 
faire al roy le dit ſerement, de ficome le roy prent lour homage, & lou 
fealty pur terre. | 

Now this oath is well expreſſed in Britton, Voillons nous que tre/- 
dali ceux de xiy, ans, deſouth nous facent le ſerement que itz ſerr* foiall 

leiall, & que ilk ne ſerr' felons ne aux felonies aſſentants. 
nd it is worthy of oblervation, that by the common law, par- 
ns of churches, that had curam animarum, the better to performe 
their function, were not compellable to come to tournes, or leets ; 
and if they were diſtrained to come thither, they might have a 
Wt, Cum ſecundum conſuetudinem regni noftri perſonæ eccleſig/tice, ra- 
| 4 wy ic x 


& hic ca. 18. 24. 


8 H. 4. 15. 
12 H. 7 15. 


[ 121, ] 


Mirror, cap. 5. 
8 Is 


fe Brit ca. 12 f.. 


19. Lib. 7. fo. 
Calvins caſe. 


Regiſt. 175, 176. 
F. N. B. 1609. 
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tone terrarum et tenementorum ſuorum eccleſiit ſuis annexorum ad ve. 
end. ad wiſum franc pleg in cur. naſtra, vel aliorum guorumcungut, 
Sc. Whereby it appeareth that thi, writ is grounded upon the 
common law, being the generall cuſtome of the realme; but other 
clerks (that be no parſons of churches with cure) under which 
name all eccleſiaſticall parſons regular and ſecular are contained, 
if they be diſtrained to come to tourne or leet, they ſhall have 3 
writ reciting this ſtatute to be diſcharged thereof. Which writ 
Regiſt, ubi ſu- beginneth, Cum de communi confilio proviſum lit quod wiri religiof un 


oP t neceſſe venire ad tournum vicecom. O© c. 
Regiſt. ubi ſu- So likewiſe women ſhall have the like writ, Cum de communi conf.. 
ra. lis, &c. proviſum fit quod nulieres non habeant neceſſe venire ad tour. 


num, Ic. 

And it is a rule of law, that whenſoever a writ doth recite a 
ſtature, there the ſtatute doth introduce a new law. 

Now albeit the aboveſaid perſons be exempted from tleir per. 
ſonall comming to the tourne and leet, and many other perſons 
never tooke the ſaid oath of allegiance, yet are all ſubjects of 
what quality, profeſſion, or ſex ſoever, as firmly bounden to their 
allegiance, as if they had taken the oath, becauſe it is written by 
the finger of the law in every one of their hearts, and the taking 
of the corporall oath, is but an outward declaration of the 
tame. 

In the chapter next before, proviſion was made for doing of 
ſuite ſervice, now in this chapter a law is made concerning ſuite 
reall, by reaſon of refiancie, 

Mag. Chart. (1) De tournis vicecom*.) This tourne of the ſheriffe is curia 
& 35-F-N.B. wjicecom” franci plegii (as it hath been ſaid) and therefore this act ex. 
259, 160, 191" tendeth io all lets and views of frankpledge, of all other lords and 
3 perſons. | 

(2) Necefſe non habeant.] That is, they are not compellable to 
come, but left to their owne liberty, 2 eorum præſentia ob aliquan 

cauſam ſpecialiter exigatur, as to be a witneſſe or the like. 
See the firſt part (3) Nec aliqui wiri religigſi.] Religiefs in the proper ſenſe are 
of the Inſtitutes, taken for thoſe that be regulars; but eccleſiaſticall perſons, that 
leck. 133. be ſeculars are alſo within this act, and that doth notably appeare 
by a writ in the Regiſter, Cum perſonæ ecclefiaſtice non habeant ne. 
cee venire ad tournum vicecom. wel ad viſum franci plegii, c. juxta 
formam prowviſionis de communi conſilio regni noſtri in conſimili caſu pcs 
| wviris religicſis fate, c. Whereby it appeareth, that eccleſialli. 
In conſimili call perſons ſecular, are in conſimili caſu with them that be rellgih, 


3H, Go tit. ala. 
gat. Statham. 


—_ and conſequently within this act. . 

[ 122 ] (4) Sed teneatur tournus ficut in temporibus predeceſſorum domint 
Mag. Chart. e. regis teneri conſurverunt, et teneantur tourni ſecundum formam Magne 
75˙ Chartæ et ficut temporibus regis Richardi et Fohannis teneri confueVt- 


runt.] In this 52 yeare of H. 3. ſo long it was dy efflux ion ol 
time fince the raigne of H. 2, 2 in Magna Charta, that 
this act had juſt cauſe to have reference to the times of R. I. an 
king John. 


F. N. B. 160. (5) Et gui in diverſis hundredis habeant tenementa, not habeant 
Mag. Chart. e. mnecefſe ad bujuſmodi teurnos venire niſi in balivis ubi fuerint __ b 
35• fantes.} Here hundredum is taken pro viſit franc plegii : ſo as e 

ſenſe is, that he which hath tenements in the tourn, and in ſome 


other view of frankpledge of ſome other lord, or in divers + a 
of frankpledge, he ſhall not need to come to any other but * ” 


Cap. 11. Marlebridge. | 122 


he is converſant, and hundreds here are named, becauſe ſheriffes 
(as hath been ſaid) kept their tournes in every hundred. 

(6) Ad hujuſmodi tournos.] Here tournus is taken not only for 

the kings view of frankpledge, but for the views of frankpledge of 


other lords. | 
(7) I balivis.] Here dbalivg is taken for the tourn or leet 


where he is converſant. 

If a man hath a houſe within two leets, he ſhall be taken to be 
converſant where his bed is, for in that part of the houſe he is moſt 
converſant, and here converſant ſhall be taken for moſt con- 


verſant. 

If a man hath a houſe and family in two hundreds, ſo as he is 33 H. 6. fol. 9. 
in law converſant or commorant in both hundreds, yet he ſhall 19 H. 6. fol. 1. a. 
doe his ſuit to the tourne or leete where his perſon is commorant. 

Laftly, if any man be grieved in any thing contrary to the pur - Mag. Chart. c. 3 5. 
view of this ſtatute, he ſhall have an action grounded upon this & hic, cap. 9. 
ſtatute (as often in other caſes hath been obſerved) for his remedy, Regiſt. 174, 175. 


1 1 1 11 1 þ F.N.B. 160 
and relief therein, which actions appear in the Regiſter. 4 0p Wen 


30 E. 3. cap. 
C&S. . 


ROVISUMeſt etiam, quod nec I is provided alſo, that from hence- 
in itinere juftic*, nec in comitat, forth neither in the circuit of juſ- 
in hundred”, nec in curia baron” de ticers, nor in counties, hundreds, and 
cætero capientur fines ab aliquibus pro court barons, any fines ſhall be taken 
pulchre placitand” (1), negue (p72 eo] of any man for fair-pleading, nor fo 
quod non occaſionentur (2). Et ſcien= that any occafion thall be. And 
dum eſt, quod per iftam conſtitutionem it is to be known, that by this 
non telluntur tres certi (3), ſeu præ- act fines certain, or loans aſſeſſed 
Aationes arrentatæ à tempore quo domi- ſince the time that our lord the king 
nus rex primum transfretavit in Bri- firſt paſſed into Britain, are not taken 


tanniam uſque nunc. away. 


W. 1. ca. 8. 1 E. 3. cap. $. ſtat. 2. Britton, fol. 32. Fleta, Ii. 2. ca. 60. (1 Ed. 3. ſtat. 2. c. 8. 
3 Ed. 1. c. 6. Regift. 279.) : | | 


_ Before the making of this ſtatute, juſtices in eyre, the ſuitors | 
in the courts of the county, hundred, and court baron did uſe to [if 
{et fines at their pleaſure upon the defendant or plaintife, tenant or ll 
demandant, and not upon the councell learned for vicious plead- | 
ing; and the reaſon thereof was, for that it was in delay of juſ- 
tice, and ſo a contempt to the court, and then he had leave to [123 F | 
amend it, and to make it perfect, which is called Beaupleder. | | 
This at conſiſteth upon two branches: by the firſt all fines in- : 9 | 
certain for vicious pleading, and for amendment thereof, are | 
wholly taken away. | 

By the ſecond, fines certain for vicious pleading, and amendment 
thereof aſſeſſed ſince the firſt going of H. 3. into Britain, which |. 
_ the 14 yeare of his raigne, are not taken away by this | | 
(1) Pro pulchre placitando.] In truth it was, as hath been ſaid, | 


Chaucer . 


Regiſt, 179. 

F. N. B. 270. 

13 E. 1. Attach- 
ment 8. 


[1241 


Marlebridge. 


as well in reſpect of the vicious pleading, as of the faire pleading 
by way of amendment. 

This extended to pleadings, and not unto counts, and pleints, 
neither doth it extend to the kings higher courts of juſtice, but 
to theſe foure here named, for in the higher courts there were faire 
and good pieadings; whereof the Engliſh poet (ſpeaking of the 
ſerjant at law) ſaith, 


Cap. 12, 


Thereto he could indite ahd make a thing, 
There was no wight could pinch at his writing, 


(2) Negue pro co quod non occaſionentur.] That is, that for that 
cauſe they ſhould nat be occaſioned or troubled. 

If any man be grieved contrary to the purview of this ſta. 
tute, he may have an action in nature of a prohibition upon this 
ſtatute. 

(3) Nen tolluntur fines certi.] And the reaſon of this was, for 
that fines certaine grew by conſent, and therefore this act tooke 
them not away, for omnis conſenſus tollit errorem; and J have ſeene, 
and doe know 1n divers court barons, &c. fines certain for beau- 
leder paid to this day. 


C AF. XL 


7 N placito vero dotis, quod dicitur 
unde nihil habet (1), dentur de 
catero quatuor dies per annum ad 
minus, et plures fi commode fieri poterit, 
ita quod babeant quinque vel ſex dies ad 
minus per annum. In aſſiſis [autem] 
ultimæ præſentationis, et in placito 
quare impedit (2) de eccleſiis vacanti- 
bus, dentur dies de quinden' in quinden” 
(3), vel de tribus ſeptimanis in tres 
ſeptimanas, prout locus fuerit propin- 
guus, vel remotus. Et in placito quare 
impedit, fi ad primum diem ad quem 
ſummonitus fuerit (5), non venerit (4), 
nec eſſonium miſerit impeditor, tunc at- 
tachietur ad alium diem, quo die fi 
non venerit, nec eſſonium miſerit (6), 
diſtringatur per magnam diſtrictionem 
ſuperius datam. Et fi tunc non venerit 
per ejus defaltam ſcribatur epiſcopo illius 
loci quod reclamatis impeditoris illa vice 
conquerenti (8) non obſiſtat (7), ſaluo 
impeditori alias jure ſuoʒ cum inde loqui 
voluerit. Eadem lex * de attachiamen- 
tis (9) faciendis in omnibus brevibus 
ubi attachiamenta jacent de cætero 
(quoad diſtrictiones faciendas ) firmiter 
| obſervetur : 


JN a plea of dower, that is called 
unde nihil habet, from henceforth 
four days ſhall be given in the year at 
the leaſt, and more if conveniently it 
may be, ſo that they ſhall have five or 
ſix days at the leaſt in the year. In aſ- 
ſiſes of darraine preſentment, and in a 
plea of quare impedit, of churches va- 
cant, days ſhall be given from fifteento 
fifteen, or from three weeks to three 
weeks, as the place ſhall hap to be 
near, or far. And in a plea of quare 
impedit, if the diſturber come not at 
the firſt day that he is ſummoned, nor 
caſt no eſſoin, then he ſhall be at. 
tached at another day; at which day 
if he come not, nor caſt no eſſoin, he 
ſhall be diſtrained by the great diſtrel 
above given; and if he come not then, 
by his default a writ ſhall go to the 
biſhop of the ſame place, that the claim 
of the diſturber for that time ſhall not 
be prejudicial to the plaintiff; faving 
to the diſturber of his right at another 
time, when he will ſue chereſore. 
The ſame law, as to the making ® | 

attachments, ſhall from henceforth be 
obſerved 


"= -6 WT, 


Marlebridge. 


obſervetur ? ita tamen quod ſecundum obſerved in all writs where attach- 
attachiamentum fiat per meliores ple- ments lie, as in making diſtreſſes, fo 
gion, et poſtmodum ultima diftrictio. that the ſecond attachment ſhall be 


Cap. 12. 


Vide artic* ſuper chartas cap. 15. ] 
l wards the laſt diſtreſs, 


124 


made by better pledges, and after- 


Vide 51 H. 3. Dies Communes in Banco, in placito dofis. (32 H. 8. g. 21. Fitz. Jour. 18, 19. 
32. 11 H. 6. 4. 33 H. 6. 1. Fitz. Brief, al. Eveſque, 14. 21, 22. 27. 32 H. 8. c. 21.) 


The miſchiefe before this act was, that in a writ of dower, 
de nihil habet, there were dayes of common retourn, as in other 
reall actions, which was miſchievous to the woman, in reſpect of 
the long delay, ſhe claiming but an eſtate for her life, which 
miſchiefe this ſtatute, as by the letter thereof appeareth, doth 
remedy. _ | 

And this ſtatute in favour of dower is alſo extended againſt the 
vouchee, for this act faith, in placito dotis, and the vouchee is in 
ftlacito dotis, 5 

(1) Unde nibil habet.] This act extends not to a writ of right 
of dower, but the ſtatute of 32 H. 8. extends to it, neither doth 
this act extend to a writ of dower ad o/t;um ecclefize, or ex afſenſu pa- 
tris, unleſſe it be ande nibil habet, but the ſaid act of 32 H. 8. ex- 
tends to every writ of dower. 

(2) In aſſiſis ultimæ præſentat et in placito gquare impedit.] This 
act extendeth not to a writ of guare non admiſit, nor to an iacum- 
bravit, but onely to the aſſiſe of darrein preſentment, and guare im- 
edit, and the reaſon thereof is, for feare of the laps. 

(3) Dentur dies de quindena in quinden.] By aſſent of parties 
a longer day may be given then is preſcribed by this act, but that 
aſſent muſt be entred of record. | 

And it 1s to be obſerved, that by the common law great delayes 
bee diſallowed in foure kindes of actions, vis. in all writs of dower, 
quare impedit, aſſiſe of darrein preſentment, and aſſiſe of novel diſ- 
/ei/n, and therefore no protection ſhall be allowed, or ine de 
fervitio regis ſhall be caſt in any of them. 

(4) In placito quare impedit fi ad primum diem ad quem ſummo- 
nitus fuerit non venerit, &c.] At the common law in a guare im- 
bedit, the proces was ſummons, attachment, and diſtreſſe infinite, 
which was miſchievous in reſpe& of the laps, now it is provided 
that if he appeare not at the graund diſtreſſe, judgement ſhall be 


given for the plaintife, and a writ to the biſhop awarded. 


(5) Summonitus fuerit.] Put the caſe that apon the ſummons, 
the defendant is retourned 1ihil, and at the attachment and diſ- 
treſſe, 2ihi/ alſo, this caſe is out of the letter of the ſtatute; for the 

efendant was never ſummoned, but it is laid, * that when there 
be two miſchiefes at the common law, and the lefſef is provided 
tor by expreſſe words, the greater ſhall be included within the 


32 H. 8. cap. 21. 


26 E. 3. 75. 
17 E. 3. 21. 
18 E. 3. jour 19. 


11 H. 6. 23. 


44 E. 3. LL 
39 H. 6. 40. 
Artic. ſuper 
Chartas, cap. 15. 


BraR. 4 4. fo. 
246, 247. 

Fleta, lib. 5. c. 16. 
Brit. 233 

11 H. 6. 4. 


14 E. 3. 
Default 17. 

11 H 6. 4+» 5. 
21 H. 6. 56. 
Lib. 5 fol. 41. 
* Regula. 1 


ſame remedy; this caſe when zibil is returned is the greater 


miſchiefe, for he by his default ſhall loſe nothing, but in the caſe 
provided, the defendant by his default ſhall loſe flues, and the law 
intends that he will rather appeare then loſe iſſues. -* | 
4 A quare impedit is brought againſt two upon the diſtreſſe one 
= appeare, and the other makes default; in 7 E. z. it was re- 
b. o_ that the plaintife ſhould not preſently have a writ to the 
0p againſt him that makes default, for that it might be, that 
I. Insr, L the 


— 


— 
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the other that appeares ſhall have againſt the plaintife a writ to 

the biſhop; and it was there ſaid, that it was not reaſonable, that 

upon one originall the plaintife ſhould have one writ to the biſho 

14 H. 7. 19 b. for him, — another againſt him; but this notwithſtanding the 
votes ty plaintife by this act ought to have againſt him that makes default 


T3 8. 3. dee. ad writ to the biſhop; and it is not againſt reaſon, if the other de. 


Eveſque 21. 


.$H.4-2. 10H. fendant can barrethe plaintife, for him to have a writ to the biſhop 


6. 4. Vide hic againſt the plaintife by the common law, and ſo bee the later bookes, 
2 4 ” p 3.— : and common experience at this day. 

Mgr * - Sh : (6) Tunc attachietur ad alium diem, quo die fi non venerit nec g. 
Bra. 1. 5, fo. /ontum miſerit.] Eſffenium, or exonium is derived of the French verb 
334» 335, Ke. efſonter, or exonter, which ſignifieth to excuſe, ſo as an eſſoine in 
Brit. cap. 122, legall underſtanding is an excuſe of a default by reaſon of ſome 
Mp ns on impediment, or diſturbance, and is as well for the plaintife as the 


&e. Mirror, c 2. defendant, and is all one with that which the civilians call excuſatio, 


* De Ef. * Of eſſoines, there have been (as we reade in our bookes) five 
oines, & cap. 3. kindes, wiz, 1. De fervitio regis. 2. In terram ſantam. 3. Ul. 
BO tra mare. 4. De malo lecti, in our old bockes called um de re- 


LIES - frantiſa. 5. Et de malo weniendi, and this laſt is the common eſ- 


- 207. 10 H. 4. 6. ſoine, which is intended in this act. | 


8 H. 3. Eſſoine In a guare impedit, or darrein preſentment, an eſſoine de ſervice l. 
195. W. 2. cap. roy, ad terram ſandtam, or ultra mare lyeta not for doubt of the 


* laps, but a common eſſoine lieth, and of eſſoines the Mirror ſaid 
Mirror ubi ſu- well, Abufion eft que faux cons de efſoines ſont reſceivable de cy que 
pra. droit ne allowe fauxime in nul caſe, & abuſion eſt dallower efſoine in 
Mirror ubi ſu- perſonel action; for the ſame author treating De articles per viel 


pra. roys ordein, ſaith, Ordein fueront effoines in mixt actions, & reals, & 
ne in perſonels; and I finde, not in Glanvill any eſſoines, but in reall 
and mixt actions, but before the making of this act, eſſoines were 
allowed in perſonall actions. 

Non jacet efſonium, quia ſummonitio teftificata non eft, vel par non 
attachiatur, eo quod wicecomes mandavit quod non eft inventus. @_ 

(7) Per ejus defaltam ſcribatur ſcope quod 'reclamatio impeditoris 
illa vice conquerenti non ob/itat.] Upon theſe words of this act 


22 Hl. 6.45. the plaintife ſhall have a writ to the biſhop without making of any 
3 H. 6. 1. a. title. ä | 


Vide 12 E. 2. 
Stat. de effonio 
calumniando. 


34 Hf. 6. 28. 


N. B. 38. n. The ſtatute faith only, Scribatur epiſcopo, and yet the plaintife 
2 H. 4. 1. ſhall have both a writ to the biſhop, and beſides a writ to enquire of 
24 E. 3 37» damages; if the biſhop be out of the realme, a writ to the biſhop 
38 E. 3-122 may be awarded to his vicar generall, for he is in place of the 

biſtop, | . 
13 E. 3. bre. al If * defendant appeare at the grand diſtreſſe, and take a day 
Evelque 19. by prece partium, and after make default, no writ ſhall be awarded 
to the biſhop, for this caſe in reſpe& of his appearance is out of 
the ſtatute, * a new diſtreſſe ſhall be awarded. 5 
24 E. 3. (8) Cenguerenti.] The king ſhall take the benefit of this. 


ſtatute. | > 
(9) Eadem lex de attachiamentis, &c.] This is the laſt clauſe 0 


this chapter, and is to be underſtood according to the letter, 
needeth not any expoſition. | | 


A. 


Ca 


ius 


cefa 


| ejus 


fotre1 
$1 © 
comi 
nato 
cert! 
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pro 
aliu. 
car, 
ad d 
di N. 
ingu 
non 
ceda 


5 T ſciendum eff [ quod] poſtquam ali- 

quis poſuerit ſe in inquiſitionem 
aliquam (1), que emerſerit, vel 
emergere poterit in hujuſmodi bre- 
vibus, non habebit niſi unicum eſ- 
ſenium (2), vel unicam defaltam (3), 
ita quod ſi ad diem ſibi datum per eſſo- 
nium ſuum non venerit, aut ſecundo die 
defaltam fecerit, tunc 5 l illa per 
gusdeſfaltam capiantur, ſecundum ingqui- 
fiticnem illam ad judicium procedatur. 
Si vero inguiſitio illa capta fuerit in 
comitatu (4) coram vicecom* vel coro- 
natore, ad juſticiarios domini regis ad 
certum diem eft remittend'. Et ſi pars 
rea non venerit ad diem illum, tunc 
propter defaltam ipſius aſſignetur et 
alius dies, ſecundum diſcretionem juſti- 
ciariorum, et mandetur vicecomiti, quod 
ad diem illum faciat eum venire ad au- 
diendum judicium (ft velit) ſecundum 
inguiſitionem illam. Ad quem diem fi 
non venerit, propter defaltam ſuam pro- 
cedatur ad judicium. Eodem modo fiat, 
ſt non vemat ad diem fibi datum per 
eſſonium ſuum. 


Pl. 327. Salk. 2 16.) 
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CAP. XIII. 


AND it is to be known, after that 

a man hath put himſelf upon any 
enqueſt, the which hath or muſt 
paſs in ſuch manner of writs, he ſhall 


have but one eſſoin, or one default; 


ſo that if he come not at the day given 
to him by the eſſoin, or make default 
the ſecond day, then the enqueſt ſhall 
be taken by his default, and accord- 
ing to the ſame enqueſt they ſhall 
proceed to judgement. And if ſuch 
enqueſt be taken in the county, before 
the ſheriff or coroners, it ſhall be re- 
turned unto the king's juſtices at a 


certain day; and if the party defend- 


ant come not at that day, then, upon 
his default, another day ſhall be aſ- 
ſigned to him after the diſcretion of 
the juſtices; and it ſhall be command= 
ed to the ſheriff, that he cauſe him 
to come to hear the judgement, if he 
will, according to the enqueſt; at 
which day, if he come not, upon his 
default they ſhall proceed to judgement. 


In like manner it ſhall be done, if he 


come not at the day given unto him 
by his eſſoin. 


Dier, 5 Eliz. 224. 1 5 Eliz. 324. (Fitz. Eſſoin, 21. 335 34. 38. 100. 130. 159. Godbolt 236, 


The miſchiefe before this ſtatute was for the great delay that 2 R. 2, Eſſo. 159. 
might come to the plaintife in any perſonall action. — 
(1) 1n inguiſſtionem aliquam.) That is, when iſſue is joyned, 


and the defendant ponit fe ſuper patriam, et prædict querens ſimiliter. 


le pl 


Opinion o 
(2) Mi unicum efſontum, 


reſtraineth delaies 


This ſtatute extendeth not to a demurrer in law. 

In an action of debt an cuſtome de London fuit alledge & denie per 21 E. 4. 74, 78. 

. 4 this iſſue ſhall not be tryed by inqueſt, but by the certificate 
4 e maior by the mouth of the recorder, proces I uiſt al maior a 
trfier a pu! Jour le def. pria deſire efſoine,, and was efloined by the 

the whole court, for this tryall was not per patriam. 

eine Here e/jonium is taken for a common 

le, and extendeth not the effoine de /erwitio regis, fc. ay 

us is to be underſtood where an efſoine doth lie, for this act 

nd th and giveth not any, where none was before. 

mereſore after iſſue in a ſcire fac, the defendant ſhall not be 


eloined, becauſe no eſloine lyeth in that caſe, er /ic de ſimililus. 


L 2 


But 


2 


19 E. 3. eſſoine 
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2 E. 4. 19. 


20 E. 3. Eſſo. 30. 
22 E. 3, 4. 7+ 
2 R. 2. eſſoĩne 


159. 


/ 14 H. 6. Is 


Dier, 5 Eliz.224- 
15 Eliz. 324. 
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14 H. 6. 19. 
9 H. 5.12, 13. 
Dier, ubi ſup. 


2D E chartis vero exemptionis, et li- C ONCERNING «charters « 


Marlebridge. Cap. 14, 


But if there be divers tenants in a præcipe, or divers defendant 
in a perſonall action, albeit in law they be but one tenant, or one 
defendant, yet each of them ſhall have one eſſoine; and ſo hat 
this act been expounded. 

(3) Vel unicam defaltam, &c.) Upon conſideration of bes 
words, and of theſe words ſubſequent, tunc inquifitio illa per dera. 
tam capiatur, two concluſions are collected. 1. That this act ex. 
tendeth to the defendant, and not to the plaintife, becauſe the de. 
fendant maketh default, and on the plaintifes fide it is called a non. 
ſuit: alſo the enqueſt is awarded by the default of the defendan; 
And laſtly, the miſchiefe was for the delay of the plaintife by the 
defendant, and therefore the delay which the plaintife maket 
himſelfe 1s out of the miſchiefe, and remains at the common 
law. 

The ſecond concluſion is, that this act is to be underſtood in a 
action perſonall, for that no enqueſt in any action reall can be take 
by default. 

(4) S: werd inquifitio capta fuerit in comitatu, &c.] The meaning 
of this clauſe is, that if after iſſue joyned in a baſe court, the de- 
fendant hath had his eſſoine, yet if the plea be removed before 
the kings juſtices, he ſhall have another eſſoine before the juſtices 
for the proceeding in the baſe court is not of record above.' 


CAP. XIV. 


bertatis (1), ne ponantur impe- 
trantes in aſſiſts, juratis, vel recogni- 
tionibus altquibus : proviſum ęſt, quod 


ſi ades neceſſarium fit eorum juramen- 


tum, quod fine eis juſtitia exhiberi non 
poterit (veluti in magnis aſſiſts, et in 


perambulationibus, et in chartis vel 


ſeriptis conventionum, uti fuerunt teſtes 
nominati (2), aut in attinctis, vel aliis 
conſimilibus jurar* cogantur, ſalua 
fibi alias libertate, et exemptiene ſua 


prædicla (3). 


W. 2. cap. 28. 29 H. 6. c. 3. (34 H. 6. 25. 18 H. 8. f.) 


7 6. 25. per 


(1) De chartis vero exemptionis et libertatis, &Cc.] Hereby it 


exemption and liberties, that the 
purchaſer ſhall not be impannelled in 
aſſiſes, juries, and enqueſts; it is pro- 
vided, that if their oaths be ſo requi- 
ſite, that without them juſtice cannot 
be miniſtred, as in great aſſiſes, peram- 
bulations, and in deeds or writings 
covenants, (where they be names for 
witneſſes) or in attaints, and in other 
caſes like, they ſhall be compelled t 
ſwear; ſaving to them at anot 
time their foreſaid liberty and exemp- 
tion. 


oyle, 4 appeareth that this act is in affirmance of the common law, for 
23 F. 4. 47. b. every charter of any franchiſe or liberty whatſoever, by wel 
| whereof there ſhould be a failer of juſtice, is void and of none e. 

fect in law, as in the caſe of conuſans, and this caſe of exempuo” 

39 E. 3. 15. In this act there be foure examples ſet downe, wiz. the gri" 
2 F. . aſſiſe in the writ of right, in the writ of rationabilibus 457 
Books 45 6, called in perambulatianibus, in deeds where witneſſes be | 


— in attaints. Rat ail 
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Cap. 14. Marlebridge. 4 


Rationabilibus dives] | | 

Magna afſiſa. inter Priorem de Tynemuwe petentem, & Simonem de 
Ruceftre tenentem, de eo quod idem Simon permittet rationabiles divijas 
i inter terras igſius Prioris in Weiham, & terras ipſius Simonis in 
Ruceſtre, ficut eſſe debet & folet. Et unde idem Simon qui tenens eft po- 
ſuit ſe magnam aſtſam illam, & petit recogn” fieri, utrum ipſe majus 
jus habet in quindecim acris terræ, & quindecim acris more, cum pertin 
in Ruceſire * per metas & diviſas {TG „ ſeit. incipiendo apud altam 
viam gue extendit ſe ultra Swalnſpotheche, & ſec deſcendendo per Swaln- 
ſpetleche verſus auſtrum 1. Ry/denburne, ubi Swalnſpotleche & Ryſden- 
lurne conjungunt, & fic aſcendendo in Ryſdenburne werſus boream uſque 
Idewylumway, I fic adhuc per Ry/denburne venſus boream uſque le 
Redeford, ubi alta via tranſit verſus novum Caſtrum ſuper Tynam fret 
illas tenet, An prædictus Prior per metas & diviſas ſubſeriptas, viz. 
incipiendo apud Redeford, & fic per altam wiam verſus occidentem uſq. 
* Munleſhened, I fic verſus occidentem per altam wiam uſq. Swalnſpot- 
liche, & fic de Sabaluſpotleche werſus auſtrum uſque Ry/denburne, Q fic 
de Ryſdenburne verſus boream aſcendendo uſg. Redeford predia” ficut illas 
exigit: den' recogu' in forma predic. per Willielmum de Haulton, Ro- 
bertum de Inſula, Nicholaum de Punchardon, Tohannem de Oggeill, Io- 
hannem de Eſlington, Richardum de Horſele, Hugonem Gobion, Mal- 
terum de Egloytheneham, David de Coupland, Franconem T yeys, Henri- 
cum de Dytheend, & Robertum du Maner, & modo weniunt prædict“ 
Simon & Prior per attorn* fuos : Et prædicti milites ſuper ſacramentum 
ſuum dicunt, quod prædictus Simon majus jus habet in prædictis tene- 
mentis per prædictas diviſas per quas illa tenet, quam prædictus Prior 
fer diviſas per quas illa exigit. 1deo confideratum eſt, quod prædictus 
Simon eat inde fine die, & teneat prædiſlum tenementum abi & heredi. 
bus ſuis per prædictas diviſas, ſcil. iuciiendo apud Swalneſpotleche ubi 
alla via extendit ſe ultra Swalneſpotleche, & fic deſcendendo per Swalne- 


* 
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Paſch. 18 E. 1. 
rot. 65. in Banc, 
Northumb. de 
rationabilibus 
diviſis. 

Magna Aſſiſa 


utrum ipfe ma- 


jus jus, &c. 
* Per metas 4 
diviſas. 


Vide Mich. 3 E. 
in Banc. rot. 
26. Sur'Int? 
Priorem de 
Berm. & Prio- 
tem de Hida- 
wint. Paſch. 

6 E. 1. in Banc. 
rot. 57. Salop. 
Int. Epiſc. He- 
refotd & Petr. 
Corbet peram- 
bulatio. Vide 
Paſc. 8 E. 1. in 
banc. rot. 58. 


veredictum. 


Judicium. 
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Shotleche verſus auſtrum uſqg. Ryſdenburne ubi Swalneſpotleche & Ryſden- © 


burne conjungunt, & fic aſcendendo per Ryſdenburne verſus boream uſg. 
Aldewylumwey, & fic adhuc per Ryſdenburne werſus boream uſque le 
Redeford ubi alta via tranſit verſus novum Caſtrum ſuper Tynam, quiet? 
de prædicto Priore 5 fucceſſoribus ſuis, et eccleſia ſua de T ypemuve im- 
perjetuum, & Prior in miſericordia, ©c. | 

Magna affiſa inter Priorem de Tynemuwwe petentem, & Richardum 
Turpin tenentem de eo, quod idem Richardus permittet rationabiles divi- 
/as fieri inter terras igſius Prioris in Wylum, & terras ipfius Richardi in 
Hophton, ficut d debent & ſolent, et unde idem Richardus, qui tenens eft 
pojuit ſe in magna aſſiſam illam, et petit recogn fieri, utrum ipſe majus 
Jus habet in medietate decem acrarum more, viginti acrarum terre, et 
ſexaginta acrarum boſci, cum pertin” in Heghton, per metas et diviſas 
Subſcriptas, widel. incipiendo ex parte boreali de le T hawertonerdike, et 
fic verſus boream uſq. ad curſum aque que turrit inter le Strother de 
Heght on, et le Strother de Ruceſtre, et fic ficut curſus illius aguce /e ex- 
tenait verſus occidentem uſque Redeford, et fic deſcendendo werſus au- 
firum ug, le Helleford, et fic del Holleford deſcendendo venſus auſtrum 
%. Ry/denburne, uſque ad terram arabilem de Wylum, et # per fe. 
Jatum ejuſdem terr & uſque lel Longhing quod wenit de boſeo de M ylum, et 


Finale. 


Paſch. 18 E. 1. 


in Banco. rot. 7 2. 
Northumb. 
Mich. 18 E. 1. 
in Banc. rot. 76. 


Northumb. 


fic deſcendendo verſus auſtrum ſicut & 2 endit 1 boſcum 
| yepethway fe extendit inter boſcum 
4 Hoghton, et boſeum de Wylum, et uſq. Wylum Halugh, et fic & 


H'Jatum quod ſe extendit werſus orientem inter Wylum Halugh et 
Wn de Hoghton uſq. Albery/trother in parte occidentali, et fic per par- 


e occidentalem de Alberyſtrother verſus auſtrum u/que les Pullys per 
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Veredictum. 


Judicium finale 


Marlebridge. Cap. 14 


partem occident alem, et fic de les Pullys verſus occidentem per qu. 
dam foſſatum 1%. guoddam. Run quod ſe extendit uſque aquam de Ty 
falva communia paſture eidem Priori et ſucceſſoribus ſuis in prædida 
mora de Hoghton uſque le T hwertonerdike per partem occidentalem, et 
fic per partem occidentalem de le Br-hill, et de Hyndeſcbaaue, et fic ver. 
fus auſtrum deſcendendo per le Greneleghe, et fic uſque Sygpethway ficut 
ea tenet, an præilicius Prior per metas et diviſas ſubſcriptas, videlicet in- 
cipiendo in parte boreali in Wylummore deſcendendo werſus auſtrum per 
le Thavertonerdike uſque T hornrawwe, et fic de T hornrawe uſque Martin. 
pol werſus auſtrum, et fic de Martinpol uſque Alaehewey et fic deſeen- 
dendo per le Haldeheyway verſus auſirum ultra Raweneſburne, et fic dt 
Raweneſburne verſus auſtrum et iterum ultra Raveneſburne, et fic dt 
Raweneſburne verſus arftrum uſq. Standandeſtan, et fic de Standandeſtar 
verſus auftrum uſq. le Fiſherewey uſg. aguam de Tyne ficut illum exigit 
Venit recogn” in {ores prediaa ter Willielmum de Hauleton Robertun 
de Inſula, Nichol” de Puncharden, Tohannem de Oggill, Johannem de B. 
lington, Robertum de Glantingdon, Richardum de Horſlee, Hugonem Co- 
byon, Walterum de Egleyntbam, David de Coupeland, Francione Tyeis, 
& Henric' de Dycheend. Et modo veniunt prædid Richardus, & Prior 
per atiurnatos ſuos, & prædicti milites ſuper ſacrum ſuum dicunt quad 
prediiius Richardus majus jus habeat tenendi medietat prædictorun 
ten” per eaſdem metas & diwviſas, ter quas idem Richardus ſuperius clan, 
guar predifias Prior. Ideo confiderat” eft quod prædictus Richardu 
eat inde fine die, & tencat medietat. prædictorum ten” cum pertinen per 
prædictas metas & diviſas, per quas illam clam” fibi & hered' jui 
quiete de prædicto Priore & ſucceſſoribus ſuis, & eccleſia ſua de Die- 
murve imperpetuum. Et Prior in miſericardia. | 

Vide Mich. 18 E. 1. in Banco Rot. 76, Northumb. a notable 
record. For this writ de rationabilibus diviſis, and the writ de 
perambulatione fac', vide Regiſt. 157. b. Glanvill, lib. 9. cap. 14. 
Bracton, lib. 4. fol. 207. a. 211. b. De perambulatione fac.“ lib. 5, 
37% a. & 444. De rationabilibus diviſis. Fleta, lib. 4. cap. 15. 
ib. 5. cap. 9,39. 31 E. 1. Droit, 70. 5 E. 3, fol. 12. 28E. 3. 
fo. 43. 14 E. 3: tit. Aid 23. 29 E. 3.45. 45 E. 3. 4. 3 E. 4. 10. 
F. N. B. 128. m. &c. 133. d. &c. Vet. 73, 74. Coke, lib. intr. 
565, 566. lib. intrat. Raſt. 5 41. 495. ; 

' Upon all theſe records and — <0 the learning of theſe two writs 
. nes | 8 | E 

1. This writ of rationabilibus divifis is a writ of right in bis 
nature, wherein battaile, and the graund aſſiſe heth, and judgement 
finall ſhall be given: in this writ the view and voucher is to be 
graunted, and eſples are to be laid, and this writ % breve al. 
perſarium mn. | | : 

2. The writ de perambulatione facienda, is no writ of right in his 
nature, and is breve amicabile, and had by conſent of parties. 
3. The perambulation may be made as well by commitſion to 
certain perſons as by writ; but the proceeding, de rationabil 
divifis, is by writ onely, | | e 

4. This is common to them both for a diviſion to be made be- 
tween ſeverall townes or hamlets. „ 

5. If it be for a diviſion between two counties, for the bet- 
ter directions of ſheriffes, coroners, and other the kings officers 
and miniſters, it muſt be done by the kings commiſſion under the 
great ſeale, but the diviſion hereby made ſhall not eſtoppe or con- 
clude the parties intereſſed in the land, | Upon 


— fic 2 © An ». foo os © ft 
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Upon the verdict in any of the four examples before mentioned, 
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no writ of attaint doth lie; then followeth theſe words, Et in aliis 


caſibus confamilibus : theſe by the letter of this ſtatute, muſt be ſuch, 
as thereupon no attaint doth lie; as in the partitione fac?, and other 
inqueſts of office, as hath been ſaid: but all charters tending to 
the failer of juſtice, are void by the common law, without any aide 
of this act: as if there be not ſufficient hundreders, beſides thoſe 
that have charters of exemption, for triall of an iſſue in an action, 
wherein an attaint doth lie, there charters ſhall be diſallowed, be. 
cauſe /ine eis juſtitia exhiberi non poteſt, and ſo in all other like 
caſes: ſo if the king graunt an exemption to all the freeholders in 
one county, and to all the citizens in a city, this is void. 

(2) In chartis, Ic. ubi teſtes fuerint nominati.] Hereby it ap- 
peareth, that by the common law, the witneſſes named in the deed 
ſhould joyne with the enqueſt, or elſe the charter of exemption, 
De affiſis juratis et recognitionibus aliguibus, ſhould not have freed 
them, Vide the firſt part of the Inſtitutes, and ſee before cap. 6. 

In attinctis.] Hereby appeareth that the writ of attaint, which 
by our old books and auncient records is called breve de convic- 
tiene, was given by the common law, and the forme of the writ is 
ſet downe in our auncient authors at the ſuite of the party grieved: 
and it appeareth by the Regiſter that no writ of attaint reciteth any 
ſtatute, and the judgement in the writ of attaint is fearfull and 
penall, and given by no ſtatute, and this is proved by this act, 
which nameth attaints, and is before any act of parliament in print 
made concerning attaints, 

And it ſeemeth by our old bookes and auncient records, that by 
the common law, it lay as well in plea reall as perſonall. Vide 
Regiſt. 122. Mirror, cap. 3. De Attaints. & cap, 2. $4. De 
Loiers. Glanville, lib. 2. cap. 19. Bracton, lib. 4. fol. 289. Fleta, 
lib. 5, cap. 21. 34. Britton, cap. 97. fol. 237. 6 H. 3. tit. Attaint, 
72,& 73. 15 H. 3. ib. 74. Temps E. 1. ibid. 70. 12 E. 1. ib. 71, 
30 Afl. 24. 28 E. 3.91. 44 E. 3. 2. b. Temps R. 2. Conuſans, 88. 
3H. 4. 15. Forteſcue, ca. 26. F. N. B. 107. k. W. 1. cap. 38. 47. 
E. 3. cap. 6. 5 E. 3. cap. 6, 7. 28 E. 3. cap. 8. 34 E. 3. cap. 7. 
23 H. 8. cap. 3. See the firſt part of the Inſtitutes. Sect. 514. 
Verb. en Attaint. | 


But ſome ſay the writ could not he obtained without difficulty 


(becauſe he had other remedy to try it in an action of higher na- 
ture) and therefore the ſtatutes were made. See the ſtatute of WI. 
Cap. 38. and the expoſition thereupon, and a judgement given, 


[ 139 ] 


1 Part of the In- 
ſtitutes, ſect. 1. 


Mich. 5 E. 1. Of an attaint heare what the Mirror faith, Eu temps 


le roy Henry le primer eftoit ordein & communement afſentu que jurors 
wm engueſts, Ec. in attaints, et tiels autres ne prendront rien de loiers, 
Se. See the other ancient authors and books above cited; by 
them it appeareth how neceſſary the reading of auncient authors 
and records be for the knowledge of the common law, and how the 
ſtatutes concerning attaints are but in affirmance of the common 
law, for the plaintife may have upon them the penall and ſevere 
Jadgement given by the common law. Vide 40. All. 23. 

If a man have a charter of exemption, and ſheweth it to the ſhe- 
riffe, yet notwithſtanding he may retourne him, for the ſheriffe is 
not to judge of his charter, nor to allow, or diſallow thereof; but 
wr he will have the effect of his charter, he muſt ſue out a writ of 
ulowance of his charter, and deliver the writ to the ſheriffe, and 

L 4 ſhew 


See W. 1. cap · 
38. 

40 Aſſ. 23. 

F. N. B. 165, 166 
Act D. 

39 E. 3 15. 


40 E. 30. 
18 H. 8. 5. 


1 30 | Marlebridge. Cap. 1 5. 


ſhew his charter to him, and then if the ſheriffe retourne him, he 
may have his action upon his caſe againſt the ſheriffe, and fo muſt 
our old and other books be intended. | 

18 H. 8. 5. After the ſheriffe hath retourned him, if a full jury doe appeare, 
then he may ſhew forth his charter, and if the plaintiffe confeſſe it, 
he ſhall be diſcharged, but if the plaintiffe ſaith that he is not the 
ſame perſon, it ſhall be preſently tried, and ſo in the like caſe; but 
he cannot plead his charter for his diſcharge betore a full jury doe 
appeare, for if any anſwer bee made thereunto the jury muſt 


try it. 
41 E. 3.exemp- Such generall charters of exemption in ait, juratis,. et recogni- 
2 4 tionibus, as in this act are mentioned, ſhall not be allowed where 
3 the king is either ſole party, or where the ſuite is tam pro domino 
25 H. 6. exemp- : . . | 
tion g. rege quam pro ſeipſo, without theſe or the like words, /icet tangat 
O,. 
18 E. 3. 20. Salva ſemper alias libertate et exemptione prædict'.] And ſo it is 
3 H. 6. 14. in caſe of conuſance, and of a protection, the party may waive the 


36 H. 6. 32. benefit of it in one action, and yet take the advantage of it in 
another: and ſo if a aon omittas be awarded within a franchiſe that 


hath retourn of writs, yet he ſhall in other ſuits enjoy it. 


[ 131 ] GF. XV. 


ULLT de cetero liceat (1) ex 1 T ſhall be lawful for no man from 
quacungue cauſa diſtrictiones fa- henceforth, for any manner of 
cere (3) extra feodum ſuum, nec in via cauſe, to take diſtreſſes out of his 
regia, aut in communi ſlrata (2) niſi fee, nor in the king's high- way, nor 
domino regi et miniſtris ſuis (4) ſpecta= in the common ſtreet, but only to the 


lem authiritatem ad hoc habentibus, king or his officers having ſpecial au— 


thority to do the ſame. 


Fleta, lib, 2. ca. 41. W. 1. c. 16, Artic. Cleri, cap. 9. Artic. ſuper Cart. ca. 12. 51 H. 3. 
Diſt. de Scaccar. (8 Rep. 60. 7 H. 7. 1. 22 Ed. 4. 49. Fitz. Bar. 28 1. Fitz. Treſpaſs, 188, Fitz, 
Brief, 511, 842. Fitz. Avowry, 87, 232. Raſt. 226. Regiſt. 98. 183. 9 Ed. 2. ſtat. 1. c. 9. 2 lat 
131. Cro. El. 710. 5 | | | 


13 E. 4+ 6. The miſchiefe before this ſtatute was, that whereas the king by 
his prerogative might diftrein for his rent in any other lands of his 
tenant, being in his one actuall poſſeſſion, though they were out 
of his fee, and ſeigniory, divers lords tooke upon them alſo to 
diſtrzin out of their fee, which was wrong and oppreſſion: and 
whereas all the kings ſubjects ought to have free paſſage in via re- 
gia, et communi ſi ata, as well to faires and markets, as about their 
other affairs, the lords uſed to diſtrein in the high-wayes, both 
which miſchiefs this ſtatute doth remedy. 

(1) Nen liceat.] This is divided into three branches: the firlt 
branch is, Non liceat ex guacungue cauſa diftriftiones facere extra 


feodum.. | | 
34 E. 1. 1. This is to be underſtoqd of diſtreſſes, by reaſon of a ſeig- 
2 E. 2% niory, and not for diſtreſſes for rent charges, & e, or by reaſon of 


2 H. 4. 24. a leet. 


2. This | 


Cap 


| 
gular 
there! 
either 


upon 


Inſti 
t: 


Cap. 15. Marlebridge. 


2. This branch is but in affirmance of the common law, for re- 
gularly no ſubject can diſtrein out of his fee and ſeigniory, and 


therefore if the lord doe diſtrein out of hib fee, the tenant may 


either have an action of treſpaſſe at the common law, or an action 
upon this ſtatute, buy in ſome ſpeciall caſe the lord by the common 
law may diſtrein out of his fee and ſeigniory, as if the lord come 
to diſtrein, and the tenant, or any other ſeeing the lord come to 
diſtrein them, drive them to a place out of the fee of the lord, 
yet in this caſe the lord may diſtrein them out of his fee, becauſe the 
Jord had a view of them within his owne fee, by reaſon whereof 
the lord ſhall be adjudged in a kinde of poſſeſſion of them; but if 
the beaſts goe out of the tenancy of themſelves without enchaſe- 
ment before the lord can diſtrein them, there the lord cannot diſ- 
trein them, though he had the view of them within his fee, and 
ſeigniory. 
The ſecond branch is, 

(2) Nec in via regia, aut in communi ſtrata.] See what ſhall 
be ſaid, regia via, and what communis ſtrata, in the firſt part of the 
luſtitutes, ſect. 69. | | 

This law had the foundation of the auncient law of England 
before the conqueſt, Alia, . immunitas, quam habent quatuor chemini 
(i. vie regie) Watling ftreet, Fofſe, Hilkenld/ireet, et Erminſtreet, 
quorum duo in longitudinem, alii duo in latitudinem deſcendunt. 

in this branch, zoz liceat ſhall be taken not fmpliciter, to make 
it utterly unlawfull, as to take advantage thereof in barre to an 
avowry, but /ecundum guid, that is to this purpoſe, that if the lord 
diſtrein in the high ſtreet, or in the common way, the tenant may 
have an action againſt the lord upon this ſtatute: and the reaſon 
hereof is, that whenſoever any thing is prohibited by a ſtatute, the 
party grieved ſhall have his action upon the ſtatute, and the of- 
tender ſhall be for his contempt fined and impriſoned; and fo it is 
declared by act of parliament, as hath been often obſerved. Now 
if the tenant ſhould plead it in barre of the avowry, the king ſhould 
loſe his fine; for in that nature of ſuite hee cannot bee fined, and 
therefore the tenant is to take ® his remedy by action upon the ſta- 
we, wherein the king ſhall have his fine, &c. 

_ (3) Diftridianes facere.) A heriot cuſtome the lord may ſeiſe 
in the high-way, for that is no diſtreſſe but a ſeiſure, but he can- 
not diſtrein for a heriot ſervice there. 

If the lord come to diſtrein, and ſee the beaſts within his fee, 
and before he can diſtrein them, the tenant enchaſe them into the 
digh-way, the lord may, as hath beene ſaid, diſtrein them there, 
for the cauſe above expreſſed. . 

The writ upon this ſtatute ſhall be contra pacem, and not wi et 


armis, 
The third branch: wr 

(4) Mi domino regi et miniſtris ſuis, &c.] Here is an exception 
0 tae kings prerogative (which by this act appears to be auncient) 
* well to diſtreine for his rent, or ſervice out of his fee, and 
4.23 as in the high-way, or common ſtreet. But where it 
_ taat the king may diſtrein out of his fee, that is, in the other 
ads of his tenant; it muſt be underſtood in ſuch other lands as 
w tenant hath in his owne aRuall poſſeſſion, and manured with 
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2 E. 2. 

Avow. 182. 

44 E. 3. 20, 21. 
6 R. 2. 
Reſcous. 11. 
33 H. 6. 51. 

2 E. 4. 6. 

9 E. 4. 3 . 

16 E. 4. = 


Firſt part of the 
Inftitutes, ſect. 
69. 

F. N. B. 173,174. 
Inter leges Edw. 
Regis. Lamb. 
fol. 129. 

Flet. I. 2. cap. 42. 
Artic. Cler. cap. 
42. Regiſt. fol. 


Lib. 8. fol. 60. 
Bechers caſe. 
11 R. 2. Avow. 
87. 


* [132] 


17 E. 3 Is 


44 AMT. 32. 
$5 E. 3. 6. 
13 E. 4. 6. 


© Own. beaſts, and not in the poſleſſion of his leſſee for life, 


Jeares, or at will, for their beaſts are not ſubjeR to ſuch "_—_ 
x | | . There 


132 


Artic. ſuper 
Cart. Cap. 12. 


Artic. ſuper 
Cart. ca. 12. 
27 l. Aſſ. 52. 
28 Aſſ. p. 50. 
29 E. 3 23. 

8 H. 4. 16. 

11 H. 4. 2. 
Lib. 11. fo. 44. 
Godfreyes caſe. 
Flores Hiſtor. 
Polyd. Virg. 22. 
b. Regiſt. 
Lucubr. Ock- 
ham, 


Bracton, lib. 
fo. 217. 
Fleta, li. 2. C. 42. 


Lib. 2. cap. 42. 


[ 733 ] 
Brit. fo. 35. & 


133. b. 


29 aſſ. pl. 49. 


Lege Executores 
& Auten. 


W. 2. cap. 18. 
F. eta, lib. 2. c. 55. 


Regiſt. 97. temps 
E. 1.avowry 230. 
18 E. 2. acc' tur 
leſtat. 35. 

4 E. Jo 1 

29 E. 3. 16, 17. 
P. 17 Hf. 6. Rot. 
93, in com. 
banco. 

F. N. B. 174. b. 
14 El. Dy. 312. 


ſufficient; alſo to all manner of executions, as well at the ſul 


Marlebridge. Cap. 15. 


There was a ſtatute made in a parliament holden at Weſtminſter 
in 51H. 3. the yeare next before this parliament holden at Marle. 
bridge, concerning diſtreſſes, conſiſting on two branches, 

1. Que nul home de religion ne auter ſoit diftreine per ſes beaſts, queuy 
gainont ſon terre, ne per ſes barbits pur la det le roy, ne pur la det de auler 
home, ne pur auter encheſon per les bailifſes le roy, ne per autres, tangu 
come ils trove auters chateux ſufficient dont ilz poient lever le det, oy que 
Suffift ſa demaund ( forſpris emparkement des beaſts gueuæ homes trove fia- 
ants damage ſolongue le ley, uſage, & le manner de la terre.) 

2. Et que diſtreſſes ſoient reaſonable a la mountaince de la det, ou dt 
la demaunde folong; bone value, & per eftimation ne pas outragious di. 
wvicines, & nemi per eftrangers. Of both theſe ſhall be ſpoken to- 
gether, becauſe divers of the authorities extend to both, 

Beaſts queux gainont ſon terre & ſes berbits. | 

This law had his foundation of the auncient law before the con. 
queſt, Dunvallo Mulmutius prohibited that the beaſts of the plough 
ſhould be diſtreined, &c. and gave priviledges to temples and 
ploughs: and Ockam, that wrote before this ſtatute of the kings 
debts, ſaith, Bobus tamen arantibus, per quos agricultura ſolet exerceri 
quantum poterint parcant, ne ipſa deficiente debito amplius in futurm 
egere cogatur, quod fi nec ficguidem ſumma guæ requiritur exurgit, ur 
arantibus parcendum eſt. | 

Bracton treateth of both theſe branches notably, and hee di- 
videth animalia into laborioſa et oticſa, and ſaith, Fit diſtrictio in. 
Jurioſa ordine non obſervat”, fi fiat diſtrictio per oves, et ſunt que ad 
minus damnum diftringantur animalia otigſa; item ordine non obſervat 
i fiat diflriftio per boves, ut culturam auferant vel impediant, cum fit 
aliæ res et animalia otio/a que ſufficiant ad diſtrictionem; item fi ſubjt 
cauſa et obſervetur ordo, adhuc poteſt efſe inj urigſa, fs fuerit nimia, a 
diſtrictio modum excedat in qualibet ſpecie. 

And Fleta ſaith, Quad pro communi utilitate communitatis regni ir. 
hibitum fuer” ne quis diſtringeret alium per oves ſuas vel per averia jul 
carucarum, quamdiu alia ſufficiens diſtrictio inveniri poſit. 

3 ctiones fint rationabiles et non nimis graves. See before 
apter 4. . | 

And Britton ſaith, Ou f aſcun wiſcount eit pur malice fait prendrt 
plus des awvers pur noftre det, ou pur autre, que a la wailance de le di, 
ou fil eit priſt beaſts des carues, ou motons, ou berbis, ou veſſel, ou mout- 
ture, ou robes, ou deins meſon la ou auter diſtres poet trover ſufficient 
ment el hors de meaſon. And in another place he faith, Si aſcun j- 
treine auter per que gainage eft difturbe, &c. 5 

And this agreeth with the civill law, Executio fieri non pole it 
2 aratra, aliave inſtrumenta ruſticorum - quatenus alia 

aut. | 

The ſtatute of W. 2. which giveth the elegiz, doth abſolutely 
except the beaſts of the plough in theſe words, Exceptis bobu i 
afris carucæ. | 

This ſtatute doth not extend onely to diſtreſſes betweene lord 
and tenant, but alſo to all other diſtreſſes whatſoever, as well at il 
kings ſuit, as at the ſuit of the ſubje&, ſo there be other g 


t of 


the king, as of the ſubject, with the like caution as is aforeſaid. 

And an action upon this ſtatute doth lie, as well after deliver 
as before, for the cauſe of the diſtreining may be lawfull, and on 
notwithſtanding if he take the beaſts of the plough — 


Cap. 16. 


the offence 1 — thĩs ſtatute. 
And the 


teriall what was before or after. 


armis, 


as any other diſtres might be taken. 
This ſtatute of 51 


fifteenth chapter. 


ut ſupra. 


Wy heres aliquis poſt mortem anteceſ- 
forts (1) ſui infra ætatem extiterit, 

et dominus ſuus cuſtodiam terrarum, et 
tenementorum ſuorum habuerit, fi domi- 
nus ille dicto heredi, cum ad legiti- 
mam ætatem pervenerit, terram ſuam 
ſme placito reddere noluerit, heres ille 
terram ſuam per afſiſam mortis ante- 
 Ceſſorts recuperabit, una cum dampnis 
ſuis, que Juftinuerit propter detentio- 
nem illam a tempore quo fuit legitimæ 
etatts, Et Je heres aliquis tempore 
mortis anteceſſoris ſui plenæ ætatis fue- 
rit (2), et ille heres apparens, et pro 
erede cognitus et inventus fit in bæ- 
reautate illa, capitalis dominus & eum non 
<jtcrat, nec aliquid ſibi capiat, vel amo- 
beat, ſed tamen inde ſimplicem ſeiſinam 
abeat pro recognitione dominii ſui ut 
b domino 1 (3). Et ii ca- 
pitalis dominus hujuſmodi hæredem (4) 
extra ſeiſinam malitioſ# teneat, propter 
; ud breve mortis anteceſſoris, vel con- 
| ſangunitaits 


Marlebridge. 


might find others, the diſtreſſe is wrongfull. And alt eit the te- 
nant after ſuch a diſtres taken pay the rent, and thereby affirme 
the cauſe of diſtres lawfull, notwithſtanding this doth not purge 


atute is to be conſtrued, that at the time of the diſ- 
tres, &c. there muſt be other cattell ſufficient, and it is not ma- 


The writ upon this ſtatute alſo ſhall be contra pacem, et non vi et 


. 3. being of record and in print, I thought 
to touch ſpecially ſo much thereof as concerne diſtreſſes, whereof rt. cap. 12. 
our ſtatute of Marlebridge hath treated both in the fourth, and this 


And it appeareth by the Mirrour, that many other beaſts and 
living things, and other goods were not diſtreinable by the com- 8 
mon law, if there were other goods ſufficient. 
a covenable diſtreſſe is not of armour, or veſſell, or apparell, or 
jewels, ſo long as there are other ſufficient or covenable; nor of 


ſneep, ſaddle horſe, beaſts of the plough, poultry, fiſh, or ſalvagne, 


CAS 
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29 E. 3. 17. 
4 H. 7. 8. b. 


17 E. 3. 1. 


Now where the ſtatute ſpeaks of the beaſts of the plough, and 
not of the plough itſelfe: by the common law alwayes uſed the 
plough or any thing belonging to it was not diſtreinable, ſo long 


See Art. ſuper 


4 


As for mort goods, 


XVI. *[134] 

IF any heir after the death of his 

anceſtor be within age, and his 
lord have the ward of his lands and 
tenements, if the lord will not render 
unto the heir his land (whenhe cometh 
to his full age) without plea, the heir 
ſhall recover his land by aſſiſe of mort- 
daunceſtor, with the damages that he 
hath ſuſtained by ſuch withholding, 
ſince the time that he was of full age. 
And if an heir at the time of his an- 
ceſtor's death be of full age, and he 
is heir apparent, and known for heir, 
and be found in the inheritance, the 


chief lord ſhall not put him out, nor 


take, nor remove any thing there, but 
ſhall take only fmple ſeiſin therefore 
for the recognition of his ſeigniory, 
that he may be known for lord. And 
if the chief lord do put ſuch an heir 
out of the poſſeſſion maliciouſly, 
whereby he is driven to purchaſe a 


writ of mortdaunceſtor, or of cou- 
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ſanguinitatis oporteat ipſum” impetrare, ſenage, then he ſhall recover his da. 


Marlebridge. Cap. 16. 


tunc danipna ſua recuperet ſicut in aſſi- mages as in aſſiſe of novel diſſeiſin. 


fa nove dliſſeiſinæ. De heredibus Touching heirs, which hold of our 


autem, qui de domino rege tenent in lord the king 


in chief, this order 


capite (5), fi abſervandum eſt, ut domi- ſhall be obſerved, that our lord the 
nus rex primam inde habeat ſciſinam, king ſhall have the firſt ſeiſin of their 


ficut prius inde habere conſucvit (6). Jands,like as he was wont to have 


Nec heres nec aliquis alius in heredi- before time: neither ſhall the heir, 
tatem illam ſe intrudat, priuſquam illam nor any other, intrude into the ſame 
de manibus domini regis recipiat (7), inheritance, before he hath received 
prout hujuſmdi hereditas de manibus it out of the king's hands, as the ſame 
ipſius et anteceſſorum ſuorum recipi con- inheritance was wont to be taken out 


ſueverit temporibus elapſis. Et hoc of his hands and his anceſtors in times 


intelligatur de terris et feodis, que ra- paſt, And this muſt be underſtood 
tione ſervitii militaris (8), vel ſerjan- of lands and fees, the which were ac- 
tie, five juris patronatus in manibus cuſtomed to be in the king's hands 
domini regis efſe conſueverunt. Vide by reaſon of knights ſervice, or ſer- 
Prærogativa cap. 3. Et Glanvil. lib, jeanty, or right of patronage, 


7. Cap. . fol. 4. 


Abridg. aſſ. 120, 
b. F. N. B. 196. f. 
Glanv. Ii. 7. c. 9. 
Bract. li. 4+ fo. 
2525 253 
Brit. fo. 178 
Fleta, Ii. 5. ca. 1. 
10 E. 4. 9, 10. 
per Curiam. 


12 E. 3. aſſ. 86 
12 aſſ. p. 21. 
13 E. 3. tit. 
Aſliſe 92. 

28 all P» 11. a 
34 afl. p 10. 
39 E. 3. 28. 

2 E. 4. 38. 

18 E. 4 25. 
Temps H. 8. Br. 
tit. ten' à vo- 
lunt. 15. 

546 E. 3 fo. 20. 


lanvil 

racton 
Britton 
Fleta 


[135] 


(17 Ed. 2. ſtat. 1. c. 3. 12 Car. 2. c. 24.) 


(1) S. heres aliguis poſt mortem anteceſſoris, &c.] This act is 
but a declaration of the common law, for in this caſe when a gar- 
dein in chivalrie holdeth over, he is an abator, which is manifeltly 
proved by this act, whereby it is declared that the attſe de nord 
doth lie againſt him. Alſo it is ſo reſolved in our books, wherein 
this diverſitie is to be obſerved, that where a man commeth to a 
particular eſtate by the act of the partie, there if he hold over, he 
is a tenant at ſufferance; but where he commeth to the particular 
eſtate by act in law, as the gardein in our caſe doth, 0. he is 
” tenant at ſuſferance, but an abator. Vide 1. part of the [nſtit 

ect. 461. N 

And yet for the benefit of the heire to ſome purpoſe, the pol- 
ſeſſion of the gardein is the actuall ſeiſin of the heire, for if the gar- 
dein be ouſted, and he difleiſed, he ſhall have an aſſiſe, as it 1 
holden in 2 E. 4. 5. b. 

If a woman bring a writ of dower againſt a gardein, and re- 
cover without title, the heire ſhall have an aſſiſe of mord at his 
fall age at the common law, notwithſtanding the poſſeſſion of the 

ardein. 
: (2) Er , heres aliguis tempore mortis anteceſſoris plenæ tali 


Fuerit.] This is the ſecond clauſe of this chapter, and is alſo a fe- 


kearſall of the common law. 
(3) Simplicem ſeiſinam habeat pro recognitione dominii ſui, ut e 
domino cognaſcatur.] This is underſtood of the payment of reliefe 


ſupra. whereby he putteth the lord in ſeiſin, and doth acknowledge hin 


for his lord, ſo as of ancient time, and in ancient books, reliefe 1 
called imnplex ſeifina. 


(4) Et ſi capitalis dominus hujuſmodi heredis.] This 1s the third 


clauſe, and is evident. | 
(5) De hareditatibus autem que de domino rege tenentur in cab. 


&c.] This is the fourth clauſe of this chapter, and is allo 2 fe. 
_ It ; hearſal 


* 


„ oO COT GEO ROADS 4 


. hearſall of the common law, in which clauſe are theſe words, Sicut , 

| trius inde habere conſuevit, and theſe words, prout hujuſmodi hereditas 

r 4e manibus ipſius et anteceſſorum ſuorum recipi conſueverit. 

r (6) Ut dominus rex primam inde habeat feifinam, ficut prius habere 1 
conſuevit.] Note, in the former clauſe concerning the tenure of 

5 ſubjects, the lords ſhould have /implicem ſeiſinam, i. relevium : but 

in this clauſe where the tenure is of the king in capite, and his te- 


q nant dieth, his heire of full age, he ſaith not that he ſhall have 
5 Aimplicem ſeiſinam, but primam liberam ee, whereof you may 
e reade at large in Stamford Prerog. 11. b. : 
d (7) Priuſquam illam de manibus domini regis recipiat.] That is, 
e before he ſueth his livery out of the kings hands, albeit he be of 
it full age at the death of his aunceſter, whereof you may reade at 
85 large in Stamford, bi ſupra. ; 3 | 
d (8) Et hoc intelligatur de terris et feodis que ratione ſerwitii mili- Prerog. regis, 
4 taris, &c.] i. Servitii militaris in capite, ſerjantiæ. i. magna ſerjan- © 3 
ie tie, five juris patronatus. i. fundationis epiſcopatuum, monaſte- 
I riorum, Ic. f 
CAP. MI. 
is P OVISUM eſt inſuper, quod ſi T is provided, that if land holden 
u. terra que tenetur in ſocagio, ſit in in ge be in the cuſtody of the 
* cuſtodia parent” hæred', es quod heres friends of the heir, becauſe the heir is 
rd infra ætatem extiterit, cuſtod illi 945 within age, the guardians ſhall make 
* tum facere non poſſunt (1), nec vendi- no waſte, nor ſale, nor any deſtruction 
* tianem nec aliquam deſtrucqionem de of the ſame inheritance; but ſafely 
* hereditate illa, ſed ſaluo eam cuſtodiant ſhall keep it to the uſe of the ſaid 
Fa ad opus dlicti hæredis, ita quod cum ad heir, ſo that when he cometh to his 
tit, legitimam ætatem pervenerit, ſibi re- lawful age, they ſhall anſwer to him 
ſpmaeant (2) de exit* dictæ hereditatis, for the iſſues of the ſaid inheritance by 
of- per legalem computationem, ſalvis ipſis a lawful accompt, faving to the fame 
8 cuſtodibus rationabilibus miſis ſuis. guardians their reaſonable coſts. Nei- 
| 1 Nec etiam poſſunt dicti cuſtodes marita- ther ſhall the ſaid guardians give or 
gium dicti hæredis dare (3) vel ven- fell the marriage of ſuch an heir, but 
1% dere, niſi ad commodum dicti heredis: to the advantage of the foreſaid heir; 
- ſed parentes dicti hæredis propingui- but the next friends which had the 
| ores, qui hujuſmodi cuſtodiam habuerint, ward, for all that time that writs of 
#7 a toto tempore illo d quo brevia non con- impleading did not he, ſhall have ſuch 
- ceduntur implacitandi, hujuſmadi cuſ= ward{hip unto the advantage of the 
todias habeant ad commodum hæredum, heir, as is ſaid before, without waſte, 
pr ut prædictum eft, fine vaſto, vel exilio, ſale, or deſtruction making. 
efe, vel dſtructione facienda. | | 
5 (Fitz. Waſt. x. 9. 100. 107. Fitz. Preſent. 10. Fitz. Brief, 847. Fitz. Gard. 1 59. 166. Plowd, 
203. Fitz. Accompt. 35. 59, 60. 77. 107+ 1 Inſt. 87. a. Lib. Ent. 47. Raſt. 21.) | 
(1) YVaſtum facere non poſſunt.) The heire within age ſhall have 2 E. 2. Waſt. 1. 
cap. an action of waſt againſt the gardein in ſocage, but he ſhall not be 16 E. Ando. 
4 puniſhed for waſte made by ſtrangers. Wat. 9. . 
i 


(2) Cum ad legitimam ætatem  pervenerit, fibi reſpondeat.] p 2 F. N. B. 59.8 · 
| | econd _ 


2136 Marle bridge. Cap. 19, 


Vide Mag. Ch. ſecond clauſe is a declaration of the common law: the law full age 
c. 4. & Globe. of the heire of a tenant in ſocage is the age of 14 yeares, and at 
Scoͤcne Grit part that age he ſhall have an action of account againſt his 22 all 
of the lanes, which you may reade at large in the firſt part of the Inſtitutes, ſed. 
ſect. 124. 104. See alſo there the ſeverall ages of men and women. 
(3) Nec etiam paſſunt dicti cuſtodes maritagium dicti hæredis dare, 
&c.] This is the third claaſe of this act, in affirmance alſo of the 
common law. Vide the firſt part of the Inſtitutes for this clauſe, 
ſect. 124. 


CAP. XVIII. 

N ULLUS eſcaetor, vel inguiſitor NO eſcheator, commiſſioner, or 

(1 ), aut juſticiar* adaſſiſas aliquas juſticer ſpecially aſſigned to 
ſpecialiter capiendas aſſignatus, vel ad take aſſiſes, or to hear and determine 
querelas aliquas audiendumet terminan« matters, from henceforth ſhall have 
dum, de cætero habeant poteſtatem ali- power to amerce for default of 
quam amerciandi pro defalta communis common ſummons, but the chief 
ſummonitionis, nf capitales juſticiarii, juſtices, or the juſtices in eyre in 
vel juſtic* itinerantes (2) in itineribus their circuits. 


ſuis. 


Glanv. li. 9. c. 10. Fleta, li. 1. cap. 43. 


(1) Inguiſitor.] Enquiror, that is to ſay, ſheriffe, coroner /upe 
viſum corporis, or the like, that have power to enquire in certaine 
caſes, 


coroner, ſpeciall juſtices of aſſiſe, and juſtices of oier and terminer, 
Britton, fo. 4. in ſpeciall caſes (whom Britton calls ſimple enquirors) would upon 
the common ſummons amerce ſuch as made default. Now this 
ſtatute takes away their power to amerce, Nullus, Qc. habeant po- 
EY teſtatem amerciandi 2 defalta. 8 | 
Vide hic c. 24. But this extendeth not to ſheriffes in their tournes, nor to 
Brit. fol. 4. ſtewards in leets, notwithſtanding that they be inquirors, for that 
Glany. li. 9. they deale with common nuſancts, or matters concerning the pub. 
10 E. 3. fol. 9. lique, and not in private cauſes, and therefore are not reſtrain 
2 H. 4.24. by this ſtatute. Ter 
8 H. 4. 16, (2) Nifs capitales juſticiarii, vel juſticiarii itinerantes.] That 15 
11 H. 4 8. juſtices of general alſiſes, whoſe authority increaſing by divers a8 
of parliament, and comming twice every yeare where the juſtices 
in eire came but from ſeaven years to ſeaven years, the authority 
of juſtices in eire by little and little vaniſhed. 
So as if any amerciament is to be made for default upon common 
ſummons, upon due certificate made thereof to the juſtices of a. 
ſiſe (here called capitales juſticiarii, in reſpect that ſpeciall juſtices 
of aſſiſe were named before) they may amerce upon ſuch defaults 
but the eſcheator dealing wirrute officii, did after this ſtatute certife 
the defaults into the exchequer, and there was the amerciament 
impoſed ; which is worthy of obſervation. | 
Britton, fo. 1. And this expoſition agreeth with Britton, who wrote ſoone after 


HL LS 43. Mis ature, (et contemporanca expeſitio oft fortiſſima in lege) and ” 


The miſchiefe before this ſtatute was, that the eſchaetor, ſheriffe, 


Cap. 


Ft ctu. 
coroner 
as prit 
de coro 
rors, N 


D / 
curia 
lus ha 


warrt 


lid, 1, 


ef uni. 
alway 
rectpr, 
rones « 
non aj 
talt 
eſonti 
And 
(1, 
yet it 
and 
eſſoir 
be fi} 
reaſo 


r Ip: 7 S 


Cap. 19- Marlebridge. 


Ft ceux que avoient eftre ſummons, et ne viendront a cels enqueſts des 
corners, volons q« ils ſoient in noftre mercie, a la venue de nous juſtices 
as primiers aſſiſes en cel countie, fi tielx defaults trowant entres en rol 
te coroner. 1/fint que nous coroners, ne nous eſcheators, ne fimples enqui- 
vrt, ne cient poer de nulluy amercier pur nul defaute. 


CAP. XIX. 


+136 
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D E effoniis (1) autem proviſum e/t, T OUCHING eſſoins, it is pro- 


quod in comitatu, hundred', aut in 


vided, that in counties, hundreds, 


euria baronis, vel aliis curiis (2), nul- or in courts barons, or in other courts, 
lus habeat neceſſe jurare pro eſſonio ſuo none ſhall need to ſwear to warrant 


Vide Glanv. his eſſoin. 5 


— 


warrantizando (3). 


lib. 1. cap. 12. fol. 4. 
Fleta, lib. 6. ca. 10. (Fitz. Eſſoin, 119. Raft. 297.) 


By the order of the common law, for that eſſoĩnes which were 
frſt inſtituted upon juſt and neceſſary cauſe, ſhould not be uſed 
upon feigned cauſes for delay, he that caſt the eſſoine ought to be 
ſworne, that the cauſe thereof was juſt and true, and.this held in 
all the five eſſoines before mentioned, cap. 12. and this appeareth 
in Glanvill, E/oniator probabit guodlibet efſonium jure jurando propria 
et unica manu, Ic. But yet at the common law an oath was not 
alwayes required in that caſe ; Non autem omnes efſoniatores ad diem 
rrcipiend. affidabunt, ſed illi tantum qui ſunt baronibus inferiores, ba- 
rones vero et baroniſſe et eorum ſuperiores, ficut comites et eorum attornat 
non affidabunt, ſed plegios invenient, Ic. Ratio vero hujus diverſitatis 
talis efſe poteft, quod ita nobiles et digne perſone in warrantizatione 
eſonii non per ſe jurabunt, ſed per procuratores, ſcilicet plegios ſuos, Sc. 
And herewith agreeth other auncient authors, | | 

(1) De eſoniis.] This act ſpeaketh generally of eſſoines, and 
yet 1t is particularly to be underſtood of one of the five eſſoines, 
and that is, of the common eſſoine de mals veniendi; ſo as in the 
eſſoine de ſervice le roy, and the reſt, he that caſt the eſſoine muſt 
be ſtill ſworne; and this law hath beene thus interpreted for two 
reaſons, 1. For that in the eſſoine de ſervice le roy, and the reſt, 
the delay is great, wiz. a yeare and a day, &c. and therefore thoſe 
eſoines ought to be more preciſely proved. 2. Ad ea gue fre- 
(uentius accidunt jura adaptantur : in thoſe dayes thoſe other eſ- 
ſoines were very rare, and therefore the judges of the law, that 
fer hated delayes, interpreted this act to extend to common eſ- 
ſoines only, that had the leaft delay in it. | | 

(2) Vel in aliis curiis,] Theſe generall words are interpreted 
0 extend to the kings courts of record at Weſtminſter, and other 
courts of record, alt ough the act beginneth with inferiour courts, 
void is manifeſt by common experience; and the cauſe is, for that 
ouerwiſe theſe generall words ſhould be void, for it cannot accord- 

us to the generall rule extend to inferiour courts; for none be 
More inferiour or lower than theſe, that be particularly named, 
o note a juſt exception out of the generall rule. 4g 
(3) Warrantizande.] 


Vide hic. ca. 12. 
& 13. Glan. I. 1. 
ca. 12. Bract. li. 
5. fol. 351, 352. 
Fleta, li. 6. c. 10. 
Britton, fo. 232. 
cap. 122. 


See the third 
part of the In- 
ſtitutes, cap. 
Perjury. 

12 H. 4. 14- 
2 E. 4. 16. l. 


E. 4. 70. 


12 H. 4. 24. per 
Hankford. Fleta, 


lib, 6. cap. 10. 


Lib. 2. fol. 46. 
Leveſque de 
Cant. caſe. 

Vide hic ca. 28, 
W.1.c. 3 15726. 


=". 
BraQon, li. 4. 
fo. 352. 

12 H. 4. 15, 24+ 
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NULL US de cetero (excepio do- 

mino rege) t.neat placitum in 
curia ſua de falſo judicio fatto in curia 
tenentium ſuorum; qui hujuſmod: pla- 
cita ſpecialiter ſpectant ad coronam et 
dignitatem domini regis. 


305.) 


Regiſt, fol. 1 To 


_ ceedings, many times fines and amerciaments to the king wer 


Dic 1M Ellz. 263. 


M arlebridge. Cap. 20. 


(3) Varrantixando.] Eft autem warrantizart, jurare quod jy 
detentus fuit ægritudine in veniendo verſus curiam, guad Venire nn y, 
tuit. This was the oath of him that caſt the eſſoine at the con. 
mon law before this act. | 


AT. 
N ONE from henceforth (excey 
* our lord the king) ſhall bol 
in his court any plea of falſe judge. 
ment, given in the court of bi te- 
nants; for ſuch plea ſpecially be 
longeth to the crown and dignity a 
our lord the king. 


(Fitz. Faux Judgement, 7, 8. 10. 14. 1 Ed. 3. ſtat. 1. c. 4. Regiſt. x5. Raſt. 342. Co. In, 


Before the making of this ſtatute, if a falſe judgement had ber 
given in a court baron, this ſhould have been redreſſed in the cout 
baron of the lord next above him, and ſo upward of the lords pz 
ramount, which both was an occaſion of long delayes, and the kuy 
had alſo many times prejudice thereby, for that thoſe baſe cours 
could aſſeſſe no fine or amerciament to the king; which is fot 
be underſtood, that if the next immediate meſne bad no coun 
baron, the falſe judgement could not be redreſſed in the court di 
the lord next above, for default of privity, but then the fil 
judgement was to be redreſſed in the court of common pleas « 
before the juſtices in eyre: hereby ſhall appeare, how neceſſary! 
is to know what the common law was before the making of ay; 
and eſpecially of this ſtatute, for without that this act could n0t 
be underſtood. | 

This act conſiſteth on two branches, the firſt is negative, tle 
other affirmative. | 

1. That none from henceforth (except the king) ſhall hold pla 
in his court of falſe judgement in the court of his tenants. 

Hereby is implied that by the common law, the falſe judgemen 
3 a court baron was to be redreſſed in the courts of the low 
above. f 

2. The affirmative is, becanſe ſuch pleas (of falſe judgmem 
2 belong to the crowne and dignity of our lord the " | 

is is a reaſon of the taking away of the juriſdiction of the f. 
periour lords: and the effect of the reaſon is this, that in ſuch pv 


e (0 


be impoſed, which did belong to the kings crowne and dig 
that is, to the kings courts 1 record, and not to inferiour cou 
of lords, that were not of record: and beſides, if the judgn® 
were reverſed in the lords court, the ſuitors that gave the fal 
judgement were to be amercied to the king, which the inferiol 
court could not doe. * p 

And for that at the common law, for default of courts of a 
periour lords, the falſe judgement was to be redreſſed in the co 


ſeit | 
conn 


le re 


Cip. 21: Marlebridge. 


of common pleas, therefore though the words he excepto domino 
rege, and hujuſmodi placita ſpectant ad coronam et dignitatem domini 
regis, which might give a countenance to the kings court, ceram 
reve, yet this ſtatute taketh away no juriſdiction from the court of 
tommon pleas, that it had before this ſtatute, And this doth 
Britton, who wrote ſoone after this ſtatute; grounding himſelfe 
unon this act, notably expreſſe in theſe words: | : 
Et / faux judgement, ou faux proces ſoit trove in le record, et Ia parol Britton, fol. 59, 

ſeit in counte, de ceo ne oilons nous my que le wiſe” ne les ſuiters erent 
connſans : mes plein ſoy, que greve ſe ſentira, & face vener le proces & 

le record devant nous juſtices in banke, & illongues ſoit redreſſe le error 
ft potent iſſint trove. | | | 


ders And the rule in the Regiſter is, Regiſt, fol. 15; 
de. Si faux judgement ſoit done en county, tourt baron, ou auter court nient 
| be. enfranchiſe i. nient de record) que ont conuſans de plea, celuy contre 
ty f que judgement eff done port aver bre. de recorder la parole devant juſ- 
tices in banke on in eire, Ft ceſt rule extend quxi bien in autre bre. [ 139 } 
come in bre. de droit, et la ou la parole oft per bre. ou-ſans hre. | | 
n. And now the juſtices in eyre being (as hath been ſaid) worn Regiſt. ubi ſus 


out, the originall writ of falſe judgement is retournable, coram Pra. 
juſticiar/is noſiris apud fm: which are the juſtices of the court 
of common pleas. 


% » 


XXI. 


CAP. 


PROVISUM g etiam, qued fi I T is provided alſo, that if the beaſts 
ag averia alicujus capiantur, et in- of any man be taken, and wrong- 
Jufte detineantur, viceconies pot queri- fully withholden, the ſheriffe, after 
nonam inde ſibi faftam (1), ea fine complaint made to him thereof, may 
impeatments (3) vel contradictione ejus deliver them without let or gainſaying 


uu dicta averia ceperit, deliberare 77 
fits extra libertates capta fucrint. Et 
f mfra libertates capta fuerint Bui 
mai averia, et balivi libertatis ea deli- 
berare noluerint (2), tunt vicecom pro 
defe 7 . | 

ecu ipſorum balivorum ea fariat de- 

erarti, | : y 


* 


goods had no remed 
beaſts or other g 


great loſſe and damage 
| Secondly, when the 


II. Ixsr. 


when the beaſts or other goods were diſtreined and 

2 within any liberty that had retourn of writs, the ſhe- 

was driven to make a warrant to the baylie of the liberty to 
M | 


of him that took the beaſts, if they 
were taken out of liberties. And if 
the. beaſts were taken within any li- 
berties; and the bailiffs of the libert 
will not deliver them, then the ſherift, 
for default of thoſe bailiffs, ſhall cauſe 
them to be delivered, 


; Glany, Ii. 12, c. 14. 1 5. Mirror, c. 2. 8 16. Fleta, lib. 2. ca. 39. 1 E. 3. 11. b. Vide W. 2. e. 
7- (Dyer, f. 245. Bro. Riots, 2, 3. Bro. Parliament, 108. Fitz. Retorn. de Viſcont. 27. 1 Inſt. 


145. b. 13 Rep. 31. 3 Ed. f. c. 17. Regiſt. 82, &c.) 


| The miſchiefes before this ſtatute were firſt when a mans beaſts 21 H. 6. di re- 
or other yoo were diſtreined and impounded, the owner of the 


torn. deIViſc.17. 
Dier Mich. 7&8, 


but a writ of replevin, by which delay the Elz. 446. 
were long detained from the owner to his e 


29 E. 3. 23. 
FN. B. 3. b. 


| make 


139 


Mirror, c. 2.5816. 
8 E. 4 14. 
9 E. 4. 48. 
14 H. 7. 9. 
16 Hf. 7. 16. 
21 H. 7. 23. 
F. N. B. 69. 
Firſt part of the 
Inſtitutes, ſect. 
219. & 237. 
* 21 E. 4. 66, 


30 E. 3. 23. 


Regiſt. 8 1. b. 


[149 ] 


W. 1. cop. 17. 
F. N. B. 68. f. 


Fleta, i. 2. c. 39. 
& ft een 8 
Regi. $2, 


31 F. 3. g2ger 
dell verance. 15. 


fach, the ſheriffe may take a pleint out of the * county court, and 


Marlebridge. Cap. 21. 


make deliverance; and that wrought a longer delay, for at the 
common law he could not enter into the liberty in that caſe. 

A third miſchiefe was when the diſtreſſe was taken out of the 
liberty, and impounded within: Now this ſtatute doth apply. cures 
to all theſe three miſchiefes. | : , 

(1) Poſt querimoniam inde fibi fact, &c.] That is, the ſheriffe 
upon a pleint made unto him without writ may either by paroll, 
or by precept, command his bayly to deliver them, that is to 
make replevin of them, and by theſe words pot guerimoniam fob 


make replevin preſently (which he ought to enter in the county 
court) for it ſhould be inconvenient, and againſt the ſcope of this 
ſtatute, that the owner for whoſe benefit the ſtatute was made, 
ſhould tarry for his beaſts to the next county court, which 1s 
holden from moneth to moneth. . | ; 

And in a replevin by pleint, the ſheriffe may hold plea in his 
county court, although the value be of 201. or above, by force of 
this ſtatute, but in other actions he ſhall hold plea under 40s. 

The uſage of the county of Northampton is, that in the abſence 
of the ſheriffes baylie the frankpledge may make deliverance; 
note this. | 

If J. S. be ſheriffe, and the diſtreſſe was taken by him, the writ enten 


or pleint ſhall be in common forme, naming the ſheriffe by his handle 
chriſten name and firname, gu J. S. cepit, and not gue tu ipſe u. then t 
piſti, and the ſherifle in that caſe ought to make deliverance, Not 

(2) Ft infra libertates, &c. balivi libertatis ea deliberare No or goc 
Lierint.} Hereby it appeareth that when the diſtreſſe is taken vetite. 
and impounded within a liberty that bath rerourne of writs, whe. wheth, 
ther the matter be before the ſheriffe by writ or by pleint, the of ther 
ſheriffe ought to make a warrant to the. baylife of the liberty to is unla 
make deliverance; whereunto if he make no anſwer, or retour author 
chat he will make no deliverance, or the like, the ſheriffe may by bidden 
force of this ſtatute, and the ſtatute of W. 1. enter into the liberty, citeth, 
and make deliverance; and herewith agreeth Fleta. | 40 ea 

E/ fi balivus alicujus habentis libertatem retorn” brevium pofpu malitia 
vicecom” fili precept” reg*, vel aliud mandatum ex officio ſuo depenaent averia 


awveria, ut pradi tum 2 detenta non deliberet, wicecom" extunc habtt danec e. 
in greſſum, et faciat quod fitum ft, Sc. Et eodem modo fiat deliberail regni we 
licet fue brevi ſuſcepta ſecuritate de proſeguendo, Sc. . : a lawfy 

And if the diſtreſfe be taken without the franchiſe, and in- td a ta 


pounded within, the ſheriffe may upon pleint made, preſently es. done, a 
ter and make deliverance (without any precept to the bayly of de di antes 
liberty) for the ſtatute provideth that he ſhall 8 Si extra liber- et poſtea 
zates capta fuer, et f infra libertates capta fuerint hujuſmod! a delnerit 


Sc. So as there is no 3 to be directed to the bayly of e captione 


liberty, but where the diſtreſſe was taken within the liberty; : tonem | 
where the diftrefle was taken out of the liberty, there by the 2 tenetur 4 
preſſe words of the flatute the ſheriffe may enter and make ad vocat 


liverance preſently. Oy. No team 
(3) Sine impediments, &c.] A man by deed makes a lende , ... 


yeares, reſerving a rent with a clauſe of diſtreſſe, _ to = /emper e 
the diſtreſſe againſt gages and pledges-untill gree be m — "ak Ar | 


ſheriffe, or bayly of the liberty, as the caſe requires, oug 


deliverance of fuch a dillrefle, Not 57 
ed C 


Cap. 21. Marlebridge. 


Note the original writ of r-p/eg* is in nature of a ju/ticies, and is 
not retournable ; and in a zu/ticies no conuſance can be demanded, 
becauſe none can demand conuſance, but he that hath a court of 
record, and of a plea in a court of record; but the county court, 
though the plex be holden therein by a juſticies the kings writ, yet 
is it no court of record, for of a-judgement therein there lieth a 
writ of falſe jadgement, and not a writ of error: allo if the ſhe- 
riffe ſhould graunt the conuſance, he could not award a reſummons, 
and the lord of the franchiſe can demand no conuſance in a re- 

levin. | 
l And yet divers lords of hundreds, and court barons have power 
to hold plea, de vetito namio, in old books called de wee: for the 
better underſtanding of this act, and of divers auncient acts of 
parliament, books, and records, it is good to know what the ge- 
nuine ſenſe of vetitum namium is, wherein many have erred. Na- 
niun ſignifieth a taking, or diſtreſſe, and wetitum is forbidden, 
and properly it Gignifieth when the bayly of the lord diſtreineth 
beaſts or goods, and the lord forbiddeth his bayly to deliver them 
when the ſheriffe comes to replevy them, and to that end to drive 
them to places unknowne, or to take ſuch a courle as they ſhould 
not be replevied : but it is alſo called a diſtreſſe, that is forbidden 
velitum namiũ, when without any words they are eloigned, or fo 
handled by a forbidden courſe, as they cannot be replevied, for 
then they are forbidden in law to be replevied. 5 | 

Now by this it appeareth how they erre, that take it, that beaſts 
or goods taken in withernam ſhould be beaſts or goods taken in 
vetito namio, for vctitum namium, or vetitum namii is unlawfall, for 
whether the diſtreſſe were lawfully taken or no, yet the forbidding 
of them againſt gages and pledges to be replevied, out of queſtion 
is unlawfull, But the beaſts in withernam are lawfully taken by 
authority of law, in lieu of thoſe that were diſtreined and for- 
vidden to be replevied, and the writ or precept of withernam re- 
citeth, Quad peſiguam predid B. averia predic? A. cefit, et in comit* 
tuo ea fugavit, Sc. per quod ea eidem A. replegiari non potuifti, nos 
nalitie ip/cus B. ob viare volentes in hac parte tibi præcipimus quod 
averia prædict B. in baliva tua cap” in withernam, et ea detineas 
donec eidem A. averia ſua predic ſecundum legem et conſuetudinem 
regni neftri replegiar' poſſis, Ic. So as the taking in withernam is 
a lawfull taking by authority of law, and therefore cannot be term- 
ed a taking forbidden, for that it is expreſsly commanded to be 
done, and this agreeth with our old bookes. Hereof Bracton ſaith, 
Vi autem averia capiantur per ſervientem domini (ine j udicio curie) 
er poſtea petita fuerint ab ipſo domino, cum preſens fuerit, et ifſe ea 
Vetuerit per vadium et plegium, utergue tenebitur, ut videtur, unus 
"aptrone, et alter de vetito namio; et licet dominus ipſe ad vocaverit cap- 
onen ſervientis, ſervientem non liberat ſed onerat ſeipſam, et uterque 


ade at faftum ſervientis, et quia vetat: item ſunt qui dicunt, quod 
"on tenetur quis reſpondere de wetito, anteguam convincatur captio in- 


ſemper erit in tum. 

And in W. 2. placita de wetito namia, is intended a power to hold 
pica of taking of diſtreſſes, and forbidding of them to be replevied, 
is clearly appeareth by the words of that act, and cannot be in- 
tended of pleas of withernam. : N 

2 : : M 2 ebay De 


ntur de facto ſerwientis, ſerviens quia cepit, et dominus dupliciter, quia 
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34 H. 6. 48. 


F. N. B. 73: b. 
Reg. Orig. 
12 H. 7. 3, 9. 


See W. 2. Ca, 26 
F.N.B. 73s 


Bracton, lib. 3. 
fol. 155. b. 


Regiſt. 32, 83. 


BraR. Ii. 3. 158. 
155. b. 157. a. 


ae ſect. 6. Wi- 


thernã. 


Jula, ad quod dico, quamwis captio Juſta, vel injuſta, tamen wetitum | 


W. 2. cap. 2+ 


FP Acad 


I41 


Mirror, ca. 24 
§ 16. 
De vce de naam. 


Lambard verbo 
Wi thernam. 


F. N. B. 89. u. 
Regiſt. Vide 
Braet. ubi ſupra. 
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Marlebridge. Cap. 22. 


De wee ſont 2. manners, lun quant un wee vive naam, Qc. contre 
gages, & pledges ſuffiſant, lauter quant lun ne ſuffer my ſoy eſtre diftrein 
a droit, & lun & lauter ſont perſonel treſpaſſes contre la peace. ; 

Yee is an old French word, and is as much to ſay, as werzitus, or 
forbidden. | | 

Naam neſt autre choſe que reaſonable diftreſſe ; it commeth of the 
Saxon word nemmen, Or nammen, to take hold on, or diſtrein, where. 
of comes namium, 7. jp ay; and ſo wetitum namium ſignifieth in law 
a diſtreſſe, or taking forbidden to be replevied. 

Now ſeeing wichernam hath been mentioned, you ſhall finde 
that the true Ense of the word is a proofe of the aforeſaid matter, 
for it is compounded of two old Saxon words, vi. weder, which 
common ſpeech hath turned to oder, or other ; and naam, that fig. 
nifieth, as hath been ſaid, x caption, or taking, and therefore is as 
much as a taking, or a repriſall of other goods in heu of them that 
were formerly taken and eloigned or withholden, and this is ca- 
pere in withernam', whereof the Regiſter ſpeaketh, and well ex- 
poundeth, which now you ſee clearly is juſt and lawfull. 

And therefore one ſpeaking of withernam, and condemning the 
aforeſaid error, faith, Ferum maximam mihi admirationem movet in- 
troducta nominis depravatio, gue withernam vetitum ( cum potrus ite- 
ratum fonat ) namium dicit. | 

And albeit the diſtrefle were lawfull, yet by matter, ex poft facto, 
it may be called wertitum namium, 2 wrong full taking: for when (for 
example) he that deitreineth them eloigneth them, ſo as they can- 
not be replevied, the owner ſhall have an action of treſſpaſſe, guere 
vi et armis, avgria ipſius A. cepit et ea nd loca ignota fugavit ita quod 
averia illa eidem A. ſecundum legem et conſueiudinem regni naſtri re- 
plegiand. inveniri non poterit whereby it appeareth, that by the 
matter ſubſequent, the firſt diſtreſſe is in thas ſenſe, and to this et- 
te, termed unlawful), | 


CAP. XXII. 


ULLUS de ceters poſit diſ- NONE from henceforth may di 


tringere libere tenentes ſucs ad 


train his freeholders to anſwer 


reſpondendum ae libero tenemento ſus, for their freeholds, nor for any things 
nec de aliquibus ad liberum tenementum touching their freehold, without the 
frm ſpectantibus (1), nec jurare faciat king's writ: nor ſhall cauſe his free- 
libere tenentes (2) ſuos contra volun- holders to ſwear againſt their wills; 
tatem ſuam, quia hoc nullus fucere po- for no man may do that without the 
tet ſine præceſ to dimini regis. king's commandment. 


Rot. claul, 


15 R. 2. cap. 2. 16 R. 2. cap. 4. (15 R. 2. c. 12.) 


This act is confirmed and enlarged by the ſtatute of 15 aud 


13 H. 2. m. 10. 16R, 2. 


in Harcring. 


Before this ſtatute, lords would diſtraine their free tenants © 
come and ſhew the deeds, ſpecially the originall deed, wher eby the) 
m'ght know by what rent and ſervices the tenancie was holden 0 
them, and obliquely many times perufing the deeds (which are gt 
ſecrets and ſinews of a mans land) brought in queſtion the ritle * 


Cap. 22. Marlebridge. 
the free-hold it ſelfe. Another miſchiefe was, that the lords of 


court barons, hundreds, &c. where the ſuitors were judges, would 
conſtraine them to ſweare betweene partie and partie, both which 
miſchiefes are taken away by two ſeverall branches of this act. 

(1) Ad liberum tenementum ſuum ſpeFantibus.) By theſe words 
are intended the charters or tenure of their lands, for they doe 
properly belong to the free-hold; and if the freeholder be diſ- 
trained contrary to the ee of this ſtatute, he ſhall have a writ 
of prohibition grounded upon this act, Cum de communi confilio reg- 


nentes ſuos ad reſpondendum de libero tenemento ſuo, nec de aliguibus ad 
liberum teuementum ſuum ſpectantibus, rc, Tibi præcipimus quod non 
diftringas ad reſpondendum, Se. | 2 

And it appeareth by the Regiſter, that this act doth bind the 
king, for there is a writ directed to the kings bailiffes of his man- 
nor of N. the words whereof be, Vobis præcipimus, guod non diſ- 
tringatis A. ad reſpondendum coram <vobis in curia noftra prædict de 
libero tenem ſuo, nec de aliguibus ad liberum tenementum ſuum ſpectan- 
tibus. And if the kings bailiffe doth not obey this writ, the te- 
nant ſhall have an attachment againſt him, which alſo appeares in 
the Regiſter. | 
(2) Nec jurare facit libere tenentes.) This is to be underſtood 
betweene partie and partie; but to enquire for the lord of all the 
articles belonging to the court baron or hundred, they may be 
ſworne, and ſo are the books to be underſtood. Hereof you may 
reade a notable record in 14 E. 1. in Banco, &c. 

Gilbertus de Pincebek & Richargus filius Guilielmi ds Spalding im- 
Placitaver Priorem de Spalding pro eo quod cum ſint liberi homines, & 
rerras & tenementa ſua tenent liberè, ip Prior diſtringit eos ad corpo- 
rale ſacramentum præſtand fibi fine pracepto regis, contra legem I con- 
Suet' regni regis, & contra * prohibitionem, fc. Prior dicit guod ha- 
bet libertatem & regalitatem, quod fi quis captus fuerit cum latrecinio, 
quod ipſe per bali vos ſuos in curia ſua inde habet cogn'. Et quod ſuper 
captionem furis cum manuopere dictum fuit dictis Gilberto & Ricbarab, 
quod ad rei veritatem inde inquirend” præſtarent ſacramentum, gui illud 
facer: recuſarunt, unde dic? quod per confiderationem curiæ pred” fuerunt 
pf diftricti propter contemptum præ dict judic' Et quia in caſu hu- 
Juſmedi liber homo in curia domini fui corperale debet ſacramentum præ- 
tare, fi per conſuetudinem ejuſdem curiæ ad hoc electus fuerit, & idem 
Gilbertus & Richardus non poſſunt dedicere, quin per conſuetud” ej uf 


ſiderat” et, quod Prior fine die, & hab' return qveriorum, & A Gu- 
lielmi & Richardi in miſericordia. ee, ; 
But in the leet or tourne, the ſuitors may be compelled to be 


ſworne as well for the king, as betweene partie and partie; for 
they are not /iber? renentes, as this ſtatute . in reſpect of 


tournes are the courts of the king and of record; and the court 
ron and hundred court of other lords are not courts of record. 
The rule of law is, that whenſos ver any man hath any thing of 
common right and by courſe of law, the ſame may well be enlarged 
y cultome and preſcription; as the lord of a manour that hath a 
court baron, of common right and by courſe of law all pleas there- 
» are determinable by wager of law, and yet by preſcription the 
lord may preſcribe to determine them by jurie, And this branch 
M 3 daoth 


dem curiæ ad hujuſmadi corporale ſacrament um electi fuerunt. Con- 


tenure, but doe their ſuit in reſpe of reſiance; alſo the leets and 
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ni mſtri Anglia ftatutum fit, quod nullus diſtringere poſit libere te- 


Re;ift. 171. 


27 aff. p. 6. 20. 


39 E. 3. 20. 
12 H. 4 8. b. 
F. N. B. 75. e. 


M. 14. E. 1. 
rot. 19. 
Lincoln. 


* That is this 
ſtatute. 


A freeholder re- 


fuſe to preſent 
for the lord. 


[ 143 ] 
The euſtome of 
the court. 


+ 


39 E. 3- 3% 


44 E. 3. 19. 
F. N. B. 75 E. 


+ LS , 


12 H. 7,8, 9. 


9 »* 


Regiſt, 171. bs 


143 M.,arlebridge. Cap. 23. 
doth binde the king in his court baron, hundred or countie 


court. 


Bract. li. 3. ſo. Of both theſe articles Bracton faith thus, Non poteft aliquis baro, 
wvicecomes, wel alius de liberis tenementis cogneſcere, nec tenens tenetur re- 
Spondere fine præcepto del warrant domini regis, nec etiam paſſunt ali. 
quem ad ſacrament um fine abarranto compellere. | 
Slanv. li. 1a. e In a writ of right patent directed to the lord of the manour, 
plea ſhall be holden of freehold, and the court in that caſe may 
| ive an oath, for there is the kings writ of præcipe quod reddat, 
Brit. cap. 120. Fe WW ; 1 : 
Fleta, Ii. 6. c. 3. Which is præceptum demini regis, Of this you ſhall reade plenti- 
Regiſt. fo. 1. fully in our old books, and it properly belongeth to another trea. 
F. N. B. fo. 11 tiſe. And note theſe words in our act, Sine præcepto domini regis, 
doe reſer to both clauſes. DW | 


106. 


2, 3. &c. BraQ. 
li. 5. fo. 328. 


CAP, 


FR OFISUM et etiam, quod fi 


balivi (1), qui compotum ſuum 


demimsſurs redderetenentur, ſe ſubtrax- 
erint, et terras vel tenementa non ha- 


baerint (2), per que diſtringi poſſunt,. 


tunc per eorum corpora attachientur, 
ita quod vicecomes in cujus baliva inve- 


riantur, eas venire ſaciat ad compotum 
fuum reddend'. 


(Fitz. Brief, 791, $66. Fitz. Proceſs, 203. Fitz. Exigent, 12. 1 Roll. 182.) 


The miſchiefe before this ſtatute was, as it appeareth by the 
letter thereof, that the laſt proces in an action of accompt was 
diſtres infinite, and the accomptants ſeeking ſubterfuges did with- 
draw themſelyes and become vagrant, flying to ſecret places, ſome- 
times in foreine counties, and had no lands or tenements whereby 
they might be diſtrained, ſo as the lords were in a manner re- 


medileſſe. 


Regi. 72.136. This act doth give to the lord a writ of account, founded upon 
LD e this ſtatute, which of the words of the writ is called a monſtravit 
Brit. fo. . ** de cempoto, and beginneth thus: Monſtravit nobis A. quod cum J. 
Mirr. c. 2. f 17. balivus ſuus, ic. Of which writ you may reade an the Regiſter, 
de contracts, & in Fleta, and other ancient books and records, and lyeth in any 
c. 5. 983. county where the accountant may be found. f | 


( 144 ] (1) Baliui.] This ſlatute extends not onely to bailiffes accord- 

ing to the letter, but to gardeins in ſocage, receivers, and other 
253. 18 K. 2. Accountants: but the ſtatute of W. 2. c. 11. extends only to bai- 
vcw. 220, lifes and receivers, and not to a gardein in ſocage; for a capias 
17 E. 3. 59. lyeth againſt him by this ſtatute, but no exigent by the flatute 


Britton ubi ſup. 
17 E. 2. Proc. 


Regiſt. 137. of W 2. 


W. 2. cap. 11. . And where ſome have ſuppoſed, that the ſtatute af W. 2. which 
poet 136. giveth proces of utlagary in an action of account, hath taken away 
N. B. 11. either the effect or the uſe of this act, the contrary ap 


4 


to make their account, 


* 


Ii. 


1 T is provided alſo, that if bailiffs, 

which ought to make account to 
their lords, do withdraw themſelves, 
and have no lands nor tenements 
whereby they may be diſtrained; then 
they ſhall be attached by their bodies, 
ſo that the ſheriff, in whoſe bailiwick 
they be found, ſhall cauſe themtocome 


„ 
* 


peareth in 
18 _ 


Cap. 24. Marlebridge. 
that caſe, and in other caſes in our books, as hereafter ſhall 


appeare. | 
92 Et terras et tenementa non babuerint.] If the accomptants 
have any lands or tenements, whereby they might be diftrained, 2 
though it be not to the value of the account, yet it ſufficeth to ex- | a 
empt them out of this ſtatute, but they muſt have lands and tene- 
ments for terme of life at the leaſt, and ſo is this act to bee un- 
derſtood. 
For proof whereof; after this ſtatute, and after the ſaid ſtatute 
of W. 2. cap. 11. viz, in 4 E. 2. one brought a writ of monſtravit 
de compoto upon this ſtatute, and counted that he was his receiver of 8 
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4 E. 2. breve 


C. l. &c. In which action foure points were reſolved. 1. That 
our ſtatute extendeth to a receiver as well as to a bailife. 2. That 


if the accountant hath any lands or tenements, though they be not 
ſufficient to render the account, yet he is exempted out of the ſta. 
tute, 3. By theſe words [lands and tenements] is intended an 
eſtate of freehold ; and therefore where it was there found that the 
accountant had a houſe of the yearly value of vi. s. in the right of 
his wife, who had the inheritance thereof, but for that it was 
the freehold of his wife, and not his freehold, it was adjudged no 
ſufficiencie within the ſtatute. 4. Laſtly, it was reſolved, that if 
the huſband had iſſue by his wife, ſo as he had a franktenement for 
his life, he had beene exempted out of the ſtatute, And the like 
caſe was in 6 E. 2. in caſe of a receiver, and many other authori- 
ties and records there be to that effect, whereby it appeareth that 
both this act hath ſtill his effect, and that it was in uſe after the 
ſtat. of W. 2. cap. 11. And herewith agreeth Fleta, which wrote 
ſoone after the ſtatute of W. 2. and that ſtatute doth confirme this 
act, Et fi diffugerit, et gratis compotum reddere noluerit, ficut in aliis 
fatutis alibi continetur : by which words this ſtatute is meant. 

And good uſe may be made of this writ of monffravit de com- 
foto, if the plaintife can learne in what place or countie he lurketh, 
but he cannot have this writ /ed per fidem, quam preftare debet in 
cancellaria, fc, | 

But if any ſue out this writ of monſtravit de compoto, and attache 
the accountants body, where he hath lands and tenements, con- 
trary to this act, in deceptionem curiæ contra formam ftatuti, Sc, 
the party grieved ſhall have a writ for his reliefe, which appeareth 
in the Regiſter, I. | 


6 E. 2. breve 806. 
17 E. 2. Proc. 
203. 


17 E. 3. 59. 
FN. B. 118. 
Filet. li. 2. Co 64. 


Britton ubi ſup. 


F. N. B. 118. 
Regiſt. 136, 137. 


Regiſt, 137. 


XXIV. 


Also fermors, during their 
terms, ſhall not make walte, 
ſale, nor exile of houſe, woods, and 


J TEM firmarii (1) tempore firma- 
rum I uarum vaſtum, venditionem, 
vel exilium (2) non facient (3) de 


mbus, boſcis, vel haminibus, nec 


babent ſpectantibus (4), niſi ſpectalem 


inde habuerint conceſſionem (5), per 
criptum conventionis mentionem faciens 


aliquibus ad tenementa guæ ad firmam 


d bye facere poſſunt. Quai ji feces 


rint, p 


men, nor of any thing belonging to 


the tenements that they have to ferm, 
without ſpecial licence had by writing 


of covenant, making mention, tat 

they may do it; nich thing if tac 

do, _ thereof be convict, 2 
M 4 5 


\ 


. 


45 Marlebridge, Cap. 24 


rint, et ſuper hoc convincantur, damp- ſhall yield full damage, and ſhal 
na plena rſtituant, et per miſericor- be puniſhed by amerciament griey. 
diam graviter puniantur (6). ouſly. | 


See the ſtatute of Glouc' c. 8. (Mirror, 320. 5 Rep, 18. Dyer, f. 281. Fitz. Waſt. 12. 22. 
* 172 42, 43+ 40, 47, 48. 53. 68, 69. 76. 78. 82. 88. 4 Rep. 63. Raſt. 689. 6 Ed. x, flat, 
' - 0. 3 ö 


The miſchiefe before this ſtatute was, that againſt leſſees for life 
pr years, there lay no prohibition of waſte at the common lay, 
cauſe they came in by the act of the leſſor, and he might have 
provided upon the making of the leaſe, againſt waſte to be done, 
and he that might and would not provide for himſelf, the common 
law would not provide for: otherwiſe it is of eſtates created by 
law, as tenant in dower, and the gardien ; but ſeeing waſte and 
deſtruction is hurtfull to the common-wealth, this act provideth 
remedy for waſte done by leſſee for life, or leſſee for yeares, and 
it is the firſt ſtatute that gave remedy in thoſe caſes: for the rule 
Regiſt. 72. of the Regiſter is, that there are five manner of writs of waſtes, 
Brat. li. 4. fo. zz. two at the common law, as for waſte done by tenant in dowez, 
355» 356, 357. or by the gardien; and three by Nature, or ſpeciall law, as againſt 
tenant for life, tenant for yeares, and tenant by the courteſie. 
(1) Firmarii,] For the word firma, whereof firmarius commeth, 
{ce the firſt part of the Inſtitutes, ſeR. i. 
Here frmarii doe comprehend all ſuch as hold by leaſe for life, 
or lives, or for yeares, by deed or without deed : /arge /e habet ber 
Fleta, lib. 5. ca. dictio firmarius ad terminum vitæ, et ad terminum anngrum ; and (0 
34. much Fleta faith, de termino. x 5s 
Regiſt, 72. Albeit the Regiſter ſaith, Sciend', that per flatutum de Marle- 
bridge, cap. 23. data fuit guæ dam prohibitio vaſti verſus tenentem an: 
norum, which is true, though the ſtatute doth extend to farmers for 
life alſo, but this act extended not to tenant by the courteſie, for 
he is not a farmer, but if a leaſe he made for life or yeares, he 1s 
a farmer, though no rent be reſerved. 

(2) Vaſtum, venditionem, vel exilium.] Of theſe you ſhall reade 
in the firſt part of the Inſtitutes, But a reaſon is required, that 
ſceing as well the eſtate of the tenant by the courteſie, 38 the te- 
nant in dower are created by act in lay, wherefore the probibi- 
tion of waſt did not lie as well againſt the tenant by the cufteſie, 
as the tenant in dower at the common law; and the reaſon is this, 
for that by having of iſſue the ſtate of tenant by the courteſie 15 
originally created, and yet after that he ſhall doe homage alone in 
the life of his wife, which proveth a larger eſtate; and ſeeing at 


Firſt part of the 
Iuſt. fect, 67. 


the creation of his eſtate he might doe waſte, the prohibition of 
waſte lay not againſt him after his wives deceaſe, but in the caſe of 
tenant in dower, ſhe is puniſhable of waſte at the firſt creation of 


her eſtate: the prohibition of waſte lay not againſt tenant in tal 
apres ö, (whoſe ſtate was created by act in law) becauſe the 
originall eſtate was not puniſhable of waſte. , 
(2) Non faciant.] To doe or make waſte, in legall underſtand- 
ing in this place, includes as well permiſſive waſte, which is waſte 
by reaſon of omiſſion, or not doing, as for want of reparation, 25 
waſte by reaſon of commiſſion, as to cut downe timber trees, ot 
proſtrate houſes, or the like; and the ſame word hath the ſtatute 


of Glouc. cap. 5. gue aver fait waſte, and yet is underſtopd a9 wel 
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Cap. 24 Marlebridge. 


of paſſive, as active waſte, for he that ſuffereth a houſe to decay, 
which he ought to repaire, doth the waſte: and therefore if a man 
maketh a leaſe for yeares by indenture of a houſe and lands, upon 
condition, that if it happen the leſſee to doe any waſte, that the leſ+ 
ſor ſhall reenter, in this caſe if the leſſee ſuffer the houſes to be 
waſted, the leſſor ſhall re-enter, ſo as this word facere, hath not 
onely this ſignification in a penall ſtatute, but in a condition 
alſo. 


they ſufter a ſtranger to doe waſte, they ſhall be charged with it, 
for it is preſumed in law, that the farmer may withſtand it, Er gu 
non obſtat quod obſtare poteſt, facere videtur. Secondly, the law doth 
give to every man his proper action, ſo as none of them be without 
due remedy : and therefore in this caſe the leſſor ſhall have his 
action of waſte againſt the leſſee, and the leſſee his action of treſ- 
paſſe againſt him that did the waſte, and ſo the loſſe, as reaſon re- 
quireth, in the end ſhall lie upon the wrong doer, and if the 
leſſor ſhould not have his action of waſte, hee ſhould bee without 
remedy. | | 

(4) Nec de aliquibus ad tenementa que habtnt ad firmam ſpectantibus.] 
There were before particularly named de domibus, boſcrs, et homini- 
bus; theſe words doe comprehend lands and meadowes belonging 
to the farme. : | 

Alſo theſe generall words have a further ſignification, and there- 
fore if there had been a farmer for life, or yeares of a mannor, 
and a tenancy had eſcheated, this tenancy ſo eſcheated did belong 
to the tenements that he held in farm, and therefore this act ex- 
tended to it, and the leſſor ſhall have generally a writ, and ſuppoſe 
a leaſe made of the lands eſcheated by the leſſor, and maintain it 
b/ the ſpecjall matter. | | 

(5) Mi habeant ſpecialem conce/ſionem.) This graunt ought to 
be by deed, for all waſte tendeth to the diſ-inheritance of the leſſor, 
and 2 no man can claime to be diſpuniſhable of waſte with- 
Out deed, | 

* In Lewis Bowles caſe you may reade plentifully of this matter. 
This ſpeciall graunt is intended to be ab/que impetitione waſti, 
*\thout impeachment of waſte. Impeachment commeth of the 
French word empeſhement: d the ſages of the law have uſed the 
word impetitio, derived of in and peto, and that fine impeti/ipne waſti, 
5 as much to ſay, as without impeachment, that is, without any 
demand or challenge for doing of waſte; but if the clauſe be 
ether /ine impedimento, or impeditione vaſti, it amounteth in judge- 
ment of law to as much as /ine impetitione vaſti, 

(6) © Damna plena reſtituant et per miſericordiam graviter punian- 
tur.] 4 And this muſt be underſtood in ſuch a prohibition of waſte 
"pon this ſtatute, as lay againſt tenant in dower at the common 
- and ſingle damages was given by this ſtatute againſt leſſee 
or life, and leſſee for yeares. % | 

| his ſtatute of Glouc*. cap. 5. gave treble damages, and the 
ace waſted againſt leſſee for life eſſee for yeares, and tenant by 

d courtehhs, :: | 
But after this ſtatute, and the ſtatute of Glouc'. Conſuevit fieri 
ve de probibitione waſti, per quod breve multi fuerunt in errore, cre- 
es quad illi qui vaſtum fecerin! non habuerunt neceſſe reſpondere niſi 
en de vaſto facto poſt prohibitionem eis diream ; dominus rex (ut 


7145 


This act prohibiteth that farmers ſhall not doe waſte, and yet if 21 H. 7. 37. 


11464 


Firſt part Infl, 
ſect. 67, 


3 E. 3. fol. 34. | 


24 E. J- 37» 


2 Lib. 11. fo. $2, 
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fol, . 
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ſans Impeach- 
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Whereupon the 


Regiff, fol. 72. 
appeareth, 


[ 147 ] CAP. 


USTICTIARIT itinerantes de 

cætero non amercient villatas in 
itinere ſuo, pro eo quod ſinguli x11. an- 
norum (1) non venerint coram viceco- 
mitibus et coronatoribus, ad iuguiſitio- 
nes de roberus (2) incendits ; 1 0a 
(3), vel aliis ad coronam ſpectanti- 


bus (4) 2 Dum tamen de 
villatis illis veniant ſufficientes (5), 


per quos inquiſitiones hujuſmodi plene 
fieri poſſunt, exceptis inquiſtionibus 
de morte hominis (6) faciend', ubt 
omnes xii. annorum, venire debent, 
niſi rationabilem cauſam habeant abſen- 
tie ſug. 


Magna Chart. ca. 35. Hic. ca. 10. & 8. (Fitz, Waſt. 11. 39. 53. 66. 72, 73. 101. 103. 220. 


Two miſchie fes were before the making of this ſtatute. 
Firſt, that if the ſheriffe did preſent before the juſtices in eſte, 


Marlebridge. 


hujufmodi error de cætero tollatur ) flatuit quod de vaſto guocungue, . 
non fiat de cætero breve de prohibitione ſed breve de fummonitione, qu 
ile, de quo queritur, reſpondeat de vaſto fatto quocungue tempore, c. 
prohibition of waſte was abrogated, and the 
action of waſte framed upon the act of Weſtm. 2. as in the Regiſter 


ſheriffs and coroners, to make inquiry 


Cap. 2 . 


XXV. 


THE juſtices in eyre from hence. 

forth ſhall not amerce townſhigs 
in their circuits, becauſe all being 
twelve years old came not afore the 


of robberies, burnings of houſes, or 
other things pertaining to the crown; 
ſo that there come ſufficient out of 
thoſe towns, by whom ſuch enquelts 
may be made full: except enquelts 
for the death of man, Wn 
being twelve of age, ought to 
rams, wk whey have reaſonable 
cauſe of abſence. 


that thoſe of the age of twelve yeares came not to the tourn, that the 
townſhips where they dwelt ſhould be amercied, for that every obe 
above twelve years appeared not at their tourns, where they ſhould 
be ſworne, (as hath been ſaid) amongſt other things, that the 
ſhould doe no felony, nor aſſent to any, and therefore albeit the 
could not be preſent ad ingui/it* faciend”, being under age of 21 
yet they ought to be there to take the oath, and to diſcover felonies, 
if any they knew, according to their oath, 

Another miſchiefe, that when any robbery, burning of houſes 
homicide, or other felony was done, the ſheriffe, for ſo much as pr 
tained to him, or the coroner in caſe of the death of man, woul 
ſummon many townſhips, and ſometime a whole hundred, where 
twelve would ſerve to make enquiry: and if all did not appe# ri 
cording to the ſummons, they would preſent the ſame before! 
Juſtices in eyre, where the whole — or hundred were amel, 
cied, albeit many times a ſufficient number to make enquiry © 
appeare. Now this ſtatute provideth remedy, that when the 
commeth out of the townſhips ſo ſummoned, a ſufficient number 9 
whom inquiſitions may be fully made, that no amerciaments wich 
be ſet upon the townſhips or hundred by the juſtices in ey re, . 
was one remedy for both the two miſchieſes. (% 80 * 


3 * 


Cap. 25. Marlebridge. 147 | 


(1) Singulii xii. annorum. ] Where old bookes mention ſometime Mag. Chart. 
14 years, it is but miſprinted ; for the time for one to come to the © 35. 
tourn or leet, w_ 6 oo: by oh, as is aforeſaid, is twelve yeares, | 
nd ſo it is provided by this act. ; 
/ (2) De Lowe See for this word in the firſt part of the Inſti- — * 
tutes, ſect, 501. IF , BraQ. 1. 2. fol, 
) Incendiis domorum.] By this it appeareth, that burning of Brit. fol. 16. 
nonkes was felony by the common law, for otherwiſe he could not Fleta, lib. 2. ca. 
have enquired of the ſame in his tqurn. B* ein © 
This is to be underſtood not onely of a dwelling houſe, but of the fol. 26. '* 98 
barne or ſtable . thereunto. 11 H. 7. 1. 
The Mirror goeth further, for he reckoning the ſame amongſt the Mirror, c. 1. 4 8, 
higheſt offences, ſaith, ardours ſont que ardent city, ville, maiſon, 8 et 
braſt, ou autres chateux de lour felony in temps de peace pur Haine, ou L 2 © 11-4 
Vengeance. Appeal de Arſon 
Les appeales de arſons ſe ſont in tiel manner, cedde icy appeal Harding & cap. 1. F 13+ 
illongue Cove les farnoſmes ) de ceo g. come meſme ceſti cedde avoit un [ 148 
maiſon ou pluſors, ou un taſſe de blee, ou un mollein de feyne, ou auter 
nanner de biens in tiel lieu, Ic. la vient meſme celuy Harding, et en le 
dit meaſon miſt fewve, Tc. feloniouſment, Oc. : 
And Fleta ſaith, Si quis ædes alienas nequiter ob inimicitiam wel Fleta ubi ſupra. 
prædæ cauſa tempore pacis combuſſerit, et inde convict fuer per appellum 
vel ine, capitali debet ſententia puniri. But this belongeth to another 
treatiſe. . 
(4) Yel aliis ad coronam ſpectantibat.] Here is meant other felo- 
nies at the common law, which are called placita corone, either en- 
quirable before the ſheriffe in his tourne, or the coroner, of whom 
the ſtatute here ſpeaketh. 
(5) Dum tamen de willatis illis veniunt ſufficientes.) But if there 
appeare not ſufficient, as if there appeare under 12, then all that 
were ſummoned ſhall be amercied, and this doth follow the reaſon 
of the common law, for where for triall of any iſſue, there ſhall be 
ſummoned 24, if there 12 onely appeare, and are ſworne, the others 
that made default ſhall not be amercied; but if any of them that 
doe appeare be challenged and tried out, ſo that 12 remain not to 


ald try the ĩſſae, then all the reſt ſhall be amercied, as if there had under 
er 12 originally appeared: and it is a good expoſition of a ſtatute, 
hey Khen the reaſon of the common law is purſued: ſee before cap. 18. 


concerning amerciaments. 
(6) Exceptis inguiſitionibus de morte hominis, &c.] The law hath Britton, ca. 6. 
ſo great reſpect to the puniſhment of homicide or murder, that 


ſes at that inquiſition before the coroner, all above 12 muſt appeare 
el (to the end the truth may be found out and puniſhed, and the hor- 
uid nole crime of murder detected) unleſſe they have a reaſonable ex- 
ere Cule to the contrary, : : 


non aliter. 


adjudicetur coram juſticiariis, ub; 
infortunium tantummodo adjudicatum 
e, ſed locum habeat murdrum de in- 
terfettis per feloniam (2) tantum, et 


148 Marlebridge. Cap. 2), 
CAP. XXVI. 
| M1 URDRUM(1) de cætero non M URTHER from henceforth 


ſhall not be judged before ou 
juſtices, where it is found misfortune 
only, but it ſhall take place in ſuch 
as are ſlain by felony, and not other. 
wiſe. 


Bracton, lib. 1. fol. 120, 121. Britton, cap. 6, Fleta, lib. 1. cap. 23- (Keyling, 123. Co. En, 
354+ 2 Roll, 120.) 


Britton, cap · 7. 
3 E. z. 

Coron. 354. 

3 E. 3. ibid. 322. 


21 E. 3. 17. b. 


Numb. 35 9. 
Deut. 29. 2. 
Joſhua 20, 21. 
Kc. 
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2 H. 4. 18. 

11 H. 7. 23. 
3 E. 3. coron. 
302. 


See the firſt part 
of the laſt. ict, 


745. 


The miſchiefe before this ſtatute was, that he that killed a man 
by miſadventure, per infortunium, as by doing any act that was not 
againſt law, and yet againſt his intent the death of a man enſued, 
this was adjudged murder: as if a man had caſt a ſtone over an 
houſe, or ſhot at a mark, and by the fall of the ſtone, or glaunce of 
the arrow a man was ſlain, the party ſhould ſuffer death. And 6 
it was at the common law, if a man had killed a man e defendendb, he 
ſhould be hanged, and forfeit in both caſes, as in caſe of murder; 
ſo tender a regard had the law to the preſervation of the life of mar, 
And with the common law was agreeable the judiciall law, before 
the cities of refuge were appointed; he that killed a man by mil 
adventure, &c. was put to death, to the end that men ſhould be 


provident and wary of their actions, as no death of man, woman er 


child might enſue thereupon. 4 

This ſtatute doth remedy both points, for the latter clauſe 
generall, that it ſhall not be murder, but where it is done per fi 
niam, i. felleo animo, and by malice prepenſed. And albeit his lit 
in neither of theſe caſes is now loſt, yet the forfeiture of his goods 
and chateux remained in both caſes. And ſo if a man kill a mat 
by miſadventure, if he eſcape, the towne ſhall be amercied, &c. x 
alſo a mark of the common law. "Ho. 82 

(1) Murdruz.] For this word, ſee the 1 part of the Inſt 
ſet. 500. To ſpeak of the parts of homicide, doth belong ® 
2 treatiſe; this onely ſhall ſuffice for the underſtanding df 
this act. 

(2) Per feloniam.] For this word, and the ſignification theredb 
ſee the firſt part of the Inſtitutes at large. 


CAP. XXVII. 


PR OVISUM et, quod nullus qui Ir is provided, that none, being 


coramjuſticiariis itinerantibus vo- 
catur ad warrantum in placito terre, 
vel tenement", amercietur de cetera, 
pro eo quod prefſens non fuerit quando 
vocatur ad warrantum (excepto primo 


youched to warranty before 0 
juſtices in eyre, in plea of land or as 
nement, ſhalt be amerced from hence 
forth, becauſe he was not preſent when 

he was vouched to warranty, ent 
die | 


nem 3 
diſcret 
nem. 
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booke: 


Cap. 28. , 
die adventus juſticiar* ipſorum) ſed fi 


warrantus ille fuerit infra comitatum, 
tunc injungatur wvicecom”, quod ipſum 
infra tertium diem, vel quartum (ſe- 
cundum locorum diſtantiam) faciat ve- 
nire, ficut in itinere juſtictar” fieri 
conſurvit. Et ſi extra comitat maneat 
tunc rationabilem habeat ſummonitio- 
nem xv. dierum ad minus, ſecundum 
diſcretionem juſticiar et legem commu- 
nem. 
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the firſt day of the coming of the juſ- 
tices: but if the party vouched be 
within the ſhire, then the ſheriff ſhall 
be commanded to cauſe him to come 
within the third or fourth day, accord. 
ing to the diſtance of the place, as it 
was wont to be done in the circuit of 
the juſtices. And if he dwell without 
the ſhire, then he ſhall have reaſonable 
ſummons of fifteen days at the leaſt, 
after the diſcretion of the 


Juſtices, 
and the common law. | 


Bract. I. 3. fo. 115, 116. Brit. c. 2. fo. 7. Fleta, li. 1. cap. g.. Mirror, cap. 4. cap. Itineris. 


al By the common law, all the men of the county ought to appeare 

ot before the juſtices in eĩre per breve de generali ſummonitione vic dire, 

d, quod pramoneat omnes de com quod fint coram talibus juſticiariis ad 

an certum diem et locum per quadraginta dies, as well that every man 

of hould be ready to anſwer to any matter, wherewith he was to be 

0 charged, or commenced againſt them, as to ſerve the king and his 

ke country, as need ſhould require, and to heare and learne the lawes 

1; and cuſtomes of the realme, under which they lived. Now the 

. miſchiefe was, that if the“ vouchee appeared not at the firſt day, “ For this word 
re he was amercied, for that he ought to be preſent. Now this ſtatute 1 
if- enacteth, that he ſhall not be amercied at the firſt day, but proces Inf. & 145.verb. 
io ſnail be awarded againſt him, as by this act is limited; and if he Et il vouche, 

or come not then, he ſhall be amercied: wherein it is to be obſerved &c. Cuſtumier 
| how the common law provideth for expedition of juſtice, and de ay TRY 
, 2 it is for underſtanding of old ſtatutes, to reade old 9 . 64 
okes. 

if | 

ds 

an 

5 CAP. XXVII. [ 150 } 


JF a derk, for any crime or offence 

touching the-crown, be arreſted, 
and after, by the king's command- 
ment, let to bail, or replevied, ſo that 
they, to whom he was let to bail, have 
him before our juſtices; the ſureties 
from henceforth, nor they to whom he 
was let to bail, ſhall not be amerced 
(if they have his body before our juſ- 


SI clericus aliquis (2) pro crimine 

altquo, wel retto, quod ad coronam 
pertineat (3), arreſtatus fuerit, et poſt= 

im per præceptum domini regis in 
lallum traditus fuerit vel replegiatus 
*xtiterit (1), ita quod hit, quibus tra- 
dite 1 uerit in ballium, eum habeant 
«ram Juſticiariis, non amercientur de 
(etero illi quibus traditus fuerit in 


alum, nec alii pleg* ſui, fi corpus tices) although he will not anſwer 
ng uum babeant coram juſticiar”, licet co- before them, by reaſon of aclerk's pri- 
ur "am ets propter privilegium clericale vilege, nor cannot by reaſon of his 
e "Ypondere noluerit, — non potuerit ordinary. b. 
* Mipter erdinarios ſuos. | 
, Bro. C H. 8. c. I. 2 H. L. c. 3. 7 
5 ( oren. 114. 25 H. 5. c. . 3 3) (1) is 
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vide W. 1. c. 15. (1) I ballium traditus fuerit, vel replegiatus extiterit.] Here note 
Stam. pl. cor. 72. 2 difference betweene baile, and replevie; for the one is by the 


Regifts 77. higher courts at Weſtminſter, and the other, viz. replevie, by thy 1 
ſheriffe, by force of the writ of homine replegiands. 4 
For the underſtanding of this act, it 1s to be knowne, that at the . a 
common law when any man was appealed or indicted of felony, if —_ 
he were bayled, the bayle was, that he ſhould appeare at a certaing 3 
day before ſuch juſtices to anſwer to the felony. Now the miſchieſe 4 RTE 
was, that if a man were bailed, or delivered by plevin, albeit he did us ſut 
appeare, yet if he claimed the benefit of his clergie, the perſons that 3 
bailed him, or his pledges were amercied, becauſe he refuſed to bujuſ 
anſwer to the felony, but tooke himſelfe to his clergie; this ſlatute prelat 
doth provide, that if in that caſe the clerk doth appeare before the ſie ſua 
kings juſtices, his baile or pledges ſhall not be amercied, al. cation. 
though he will not anſwer before them by reaſon of his clerks ſciſina 
priviledge. | dampn 
(2) Si clericus aliquis.] If he were no clerk at the time of the adi 

baile, or deliverie by plevin, but learned to reade before his ap- a 
Ne yet he was within this ſtatute, and yet a clerk was not (Fitz 
iled nor delivered by plevin. | 72. 125 

(3) De aliguo crimine wel retto guad ad coronam pertineat. 

2 W. 2. cap. 2. * Where it is printed recum, it mult be amended after the ori- The 
Regiſt. in ho- ginall, and —— rettum : this is derived of an old word ret, that ir 
_ or reatte, à reatu, and fignifieth in our legall underſtanding an of. perſon 
d Aj. Powlters fence or fault. 1785 life of 
caſe, li, 11. 29, d Crimen and rettum are here taken for ſuch offences wherefore a medy 
30. Art. cler. man ſtould loſe life or member, becauſe for no other offence he vacati 
2 bee can have his clergie, or the priviledge of a clerk; But i crimin religic 
= xs Iaſe majefatis he was not to have his clergie, and therefore this no rer 
rn act extendeth not to perſous let to baile for high treaſon, and ſo it prede. 

Abbas de Miſ- is in caſe of ſacriledge, and the like. | act. 
_—_ 17E 2. And thus is this dark ſtatute cleerly expounded. | (1) 
re "rh © Now to ſet down in what caſes one ſhall be bailed, or delivered extenc 
Horef 20 £2 by Plevin, and where a man ſhall have the beneſit of his elergie, and 1 
coro. 283. 19 H. and where he is barred thereof by act of parliament, doe being 
6. 47. 25 E. 3. belong to another treatiſe: in the meane time ſomewhat Ju forum 
A \ Son E. 3. ſhall reade of clergie in Alex. Powlters caſe, «bi ſupra, and lid. + cular, 
Powilters caſe to. 44» 45, 46. | ſon of 
ubi ſup. and r. 
© Mirror, c. 3. de except. de Clergy. Brat. li. 3. 123, 124+ Flet. I. f. c. 28. Brit, ca. 4-fo, 11. lib. 6 have! 
cap. 36. | and e 
1 
à0bOt 
[ 151 ] CAP. XX: 2 
| like, 
PROFISUM eft, quod fi depræda- ] T is provided, that if any wrong death 
tiones, vel rapinæ aligue ſiant ab- or treſpaſſes be done to abbots, dc wa 
batibus, prisribus, vel aliis prelatis ec- other prelates of the church; and the) Al 
cleſiaſticis (i), et ipſi jus ſuum de hujuſ- have ſued their right for fuch wrong Prior: 
modi depredationibus proſeguentes morte and be prevented with death before (2 
preveniantur (2), antequam judicium judgement given therein; their ſuc- the ſu 


inde fuerint aſſequuti, ſucceſſores eorum 
haveant actiones ad bona (4) eccleſiæ 


JU 


cefiors ſhall have actions to he 
the goods of their church out 4 ri 


Cap. 29. | 
4% (5) de manibus Huj uſmodi tranſ- 
72 repetend (3). Similem in- 
ſuper habeant actionem ſucceſſares de hits 
que domut ſuæ et eccleſiæ | recenter } 
ante obitum (6) predeceſſorum uorum 
ger hujuſmodi violentiam fuerint fub- 
trafta, licet prædicti predeceſſores ſui 
jus ſuum preſecuti non fuerint in vita 
ua, Si autem in terris et tenementis 
bujuſmadi religioſorum, de quibus eorum 


prælati ee ut de jure eccle- 


fe ſue, aligui ſe intrudant tempore va- 
cationts, ſucceſſores ſur breve habeant de 
ſciſma recuperand', et adjudicetur eis 
dampna ſua (7), ficut in nova diſſeiſina 


adjudicari conſuevit. 


Marlebridge. 


IST 


hands of ſuch treſpaſſers. Moreover, 
the ſucceſlors ſhall have like action for 
ſuch things as were lately withdrawn 
by ſuch violence from their houſe and 
4 before the death of their pre- 
deceflors, though their ſaid predeceſ- 
ſors did not purſue their right during 
their lives. And if any intrude into 
the lands or tenements of ſuch reli - 
gious perſons in the time of vacation, 
of which lands their predeceſſors died 
ſeiſed as in the right of their church, 
the ſucceſſors ſhall have a writ to re- 
cover their ſeiſin. And damages 
ſhall be awarded them, as in afliſe of 
novel diſſeiſin is wont to be. 


* 


72,125. F. N. B. 112.) 


There were two miſchiefs at the common law (as many did hold) 
that in the caſe of abbots, priors, and other regular and religious 
perſons, if the goods of the monaſtery were taken away in the 
life of the predeceſſor, that after his death his ſucceſſor had no re- 
medy for ſuch treſpaſſes: the other miſchief was, that if in time of 
vacation, when there was no abbot, or prior, or other regular or 


ue religious ſoveraigne, any intruſion were made, the ſucceſſor had 
ty no remedy to recover the land with damages, though thereof his 
i predeceſſour died ſeiſed, and both theſe are remedied by this 


att, 

(1) Abbatibus, prioribus, wel aliis prelatis eccigfiaſticis.] This act 
extendeth onely to abbots, priors, and other prelats that be religious 
and regular, and not to biſhops and other perſons eccleſiafticall 
being ſecular: for in the ſecond clauſe of this act, hujuſmodi religio- 
ſerum is mentioned for the diſtinction betweene religious and ſe- 
cular. See the firſt part of the Inſtitutes, ſect. 133. And the rea- 
ſon of this diverſitie is, that the abbots, priors, and other religious 
ind regular perſons are dead perſons in law, and have capacity to 


zious houſe is holden alwayes one, in m_— whereof the ſucceeding 
bot ſhall have an aſſiſe for a diſſeiſin done in the life of the pre- 
ceceilour, and an action of waſte for waſte done in his predeceſſors 
ume; but ſo ſhall not a biſhop, archdeacon, dean, parſon, or the 
e, that are eccleſiaſticall ſecular, becauſe the church by their 
cath hath an alteration, and is not alwayes one, and they may 


or make their teſtament, for that they may have goods and chattets to 
ey ur own uſe, | 

by Alſo the biſhop is of an higher degree then the abbots and 
; 2 18 8 

0 prors with which this act begins. 


(2) M 


* ſucceſſor ſhall have an action upon this act, although the prede- 
br be alive, as well as if he had died, for as to that houſe he is 


civilitęr mortuus. 
( 3) Succefſores 


= 


orte preveniant*.) So it is if an abbot or prior be depoſed, 


(Fitz, Treſpaſs, 20 5. 21 1. 237. 242. Fitz. Brief, 175. 296. 359. 623. 828. 2 H. 4. 4. Regiſt. 


tave lands and goods onely for the uſe and benefit of the houſe; 42 E. 3. 22. 
and cannot make any teſtament; and therefore the church or re- 2H. 4. 2, 3. 19. 


21 H. 6. 46. 


4 E. 4.8. 


9 E. 4. 33. 
18 E. 4. 16. 


1 E. 5. 4, 5- 
li. 2. fo. 46. 


Hic Co 19. W. Is 


c. 3. 15. 26. 


Temps E. 1. 
trus. 242. 


132 


12 H. 4. tit. 
Account 124. 
4 E. 3. 11. 17. 


Execut. 106. 
11 E. 3 Account 


57. 47 E. 3. 23. 


femble. 
TE. 4. 15 a 
9 E. 4. 33. 


Marlebridge. Cip, 201 

(3) Succeffores habeant actlonem ad bona teckfie fue de manibu 
bujuſmodi tranſgreſſeris repetend'.] Some have thought in reſpe& of 
this word repetenda, that this muſt be intended of an aQion of de. 
tinue, or the like action, wherein the thing it ſelfe is to be reco. 
vered, but de manibus huj uſmodi tranſgreſſoris make it evident, that 
it muſt be intended of a treſpaſſe guare vi et arm, for thereof was 
the doubt at the common law: for it is holden, that for good; 
taken from the predeceſſour of an abbot or prior, no action wa 
given to the ſucceſſor at the common law before this act, for by the 
taking the property was diveſted. But an action of account, debt, 
detinue, replevin, and the like action, which affirmes the pro- 

rty to continue, the ſucceſſor ſhall have an action at the common 

aw. 

(4) Bona. ] 1. If an obligation be taken from the predeceſſour, 
it is within this ſtatute, 2. The ſucceſſor ſhall have by the equitie 
of this ftatute an action of treſpaſſe of cutting downe of trees, and 
carrying them away: wherein it is to be obſerved, that acts that 
give remedy for wrongs done, ſhall be taken by equitie. 

(5) Ecclfiz ſue.) The action that the ſueceſſor ſhall bring upon 
this ſtatute, ſhall be bona et catalla domus et eccleſ ſue tempore J. 


H. 6. 25, 26. præ deceſſoris ſui, which without queſtion a biſhop, deane, or other 


Regitt 96. 
16 E. 3. trus 211. 


eccleſiaſticall feeular cannot ſay, 1% A 
(6) Recenter ante obitum.] Yet if the taking of the godds were 
long before the death of the abbot or prior, his ſucceſſor ſhall have 
an action of treſpaſſe by this ſtatute. | 
(7) Si autem in terris et tenementis hujuſmeds religigſorum, c. aligit 


fe intrudant tempore wacationis, c. breve habeant de ſeiſina ſua, tt 


18 E. a. trus 237+ adjudicentur eis damna.} This branch is alſo taken by equitie, for 


2 H. 4 · ubi ſup. 
18 E. 4. 16. 
F. N. B. 89. i. 


Regiſt. 125. 
F. N. B. 1 12 h. 
& 113. 


4 E. 4-8. 


by theſe words, the ſucceſſor of an abbot, prior, or any other re- 
ligious ſoveraigne ſhall have an ackion of treſpaſſe for trees cut 
downe and carryed away in the time of vacation. 

But a biſhop ſhall not have an action of treſpaſſę in that caſe, i. 
as hath been ſaid, for that this a& extends not to him; 2. the king 
hath the temporalties during the vacation, and therefore he cannot 
have an action of treſpas: but in the Regiſter there is in that caſe 
an oier and terminer to be granted to heare the treſpaſſes done in 
time of vacation of the biſhoprick, as thereby appeareth, which 
ſeemeth in favour of the church to be granted by the common law, 
for it is not grounded upon this act, and therefore I leave the mar- 
ginall notes in the Regiſter that are newly added, and are not war- 
ranted by ancient manuſcripts, to the judicious reader, ; 

And the writ of intruſion lieth not for the ſucceſſor of the biſhop, 
for an intruſion in time of vacation for the kings poſſeſſion (which 
he hath without office) preſerveth the inheritance of the biſhop, 
but it lyeth by this ſtatute, where one intrudes after the deceaſe 
of an abbot or prior. Vide the firſt part of the Inſtitutes ſect. 445 
for this manner of intruſion, while the freehold and inheritance 5 
conſide ration of law. 85 
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Cap. 30. 


CAP. 


ROVISUM eft etiam, quod fi 

alienationes (1) illæ, de quibus 
breve de ingreſſit (2) dari conſuevit, 
per tot gradus frant (3), per quot breve 
illud in forma prius uſitata fieri non 
aſſt, habeant conquerentes breve ad 
recuperandum ſeiſinam ſuam, ſine men- 
time graduum (4), ad cujuſcunque 
manus per hujuſmod! alienationes res illa 
devenerit (5), per breve originale, et 
per commune conſilium domini regis inde 


providendum (), &c. 


Marlebridge. 


1533 


XXX. 


II is provided alſo, that if thoſe 

alienations (whereupon a writ of 
entry was wont to be granted) hap to 
be made in ſo many degrees, that by 
reaſon thereof the ſame writ cannot be 


made in the form beforetimes uſed, 


the plaintiffs ſhall have a writ to re- 
cover their ſeiſin, without making 
mention of the degrees, into whole 
hands ſoever the ſame thing ſhall hap- 

2n to come by ſuch alienations, and 
that by an original writ to be provid- 


ed therefore by the council of our 
lord the king. 


Bract. I. 4. fo. 318. Kc. Brit. ca. 114. Fleta, lib, 1. ca. 11. lib. 4 cap. 1. Paſch. 18 E. 1. in 
Banco Rot. 4. Eborum, John de Hodleſtons caſe, (Fitz. Cui in vita 23. Fitz. Entre, 9. 11. 49s 
$6. Fitz. Brief, 438. 469. 692. $12. 1 Inſt, 238. b. 239. a. Regiſt. 228. F. N. B. 191. D. K. 192. 
201. 203. Raſt, 283.) 


It is to be obſerved, that the common law provided for the quiet- See the 1. part 
neſſe of mens freehold and inheritance, and that they ſhould not 1 
be diſturbed from manurance of their grounds; in ſo much as he OTE 
that right had could not enter upon him that came in by deſcent or 
lawfull conveyance, but was driven to his writ of entry; and the 
common law for the ſafety of mens poſſeſſions further provided, 
that if the land were conveyed out of the degrees, ſo as the de- 
mandant could not have his writ of entry in e per, or in the per et 14 H. 4. 39,49. 
du, the demandant (to the end that ſuits might have an end) was 
driven to his writ of right, a long and finall remedy, and that he 
which right had ſhould take his remedy by writ of entry before there 
were above two deſcents, or two conveyanccs, and alſo within the 
ume of preſcription. 

This ſtatute in caſes of deſcents and conveyances, aſter the degrees 
paſt, doth give a writ of entry in the pf, which in thoſe caſes lay 
not at the common law, But in other caſes, then in caſe of alie- 
nation and deſcent, there was a writ of entry in the c at the com- 
mon law: as where one entred by diſſeiſin, intruſion, abatement, F. N. B. 192. f. 
judgement, ſucceſſion, or as tenant by the curteſie, in theſe cafes a Fleta, lab. 3. c. 
uit of entry in the po did lie at the common law, but if the wife * 

\cover her dower by judgement, yet is ſhe in the [per] by her huſ- 
band, and if the ſecond alience be diſſeiſed, and he recover in a reall 
e! yer lieth the writ againſt him in the per et cui, becauſe the 

nation to him is the ground of his title, er fc de crteris. | 
. (1 alienationes, &c.] Hereby it appeareth that this act ex- 5 E. 2. Cui in 

adeth where the lands were aliened from one to another, either vita 23. ; 
xl lawful conveyance, or by deſcent; and by conſtruction this 7 * 

*Kcendeth as well to alienations, &c. made before the ſtature as 
17. N . after, 


re 


os — ke A... 


Marlebridge. Cap. zo. 


after, for ſtatutes, that give remedy to them that right have, are 
ever favourably expounded; obſerve well the words of this ag: 
if the diſſeiſee doth releaſe to the diſſeiſor, this doth amount to an 
alienation, and maketh a degree, but a ſurrender of an eſtate for 
life maketh no degree, yet is it an alienation. | 
(2) Breve de ingref/u.} This is underſtood of writs of entry, far 
diſeilin in le poſt, in le guibus, fine afjenſu capit*, cui in vita, ſur cu in 
Vita, non compos mentis, dum fuit infra ætalem, ad term” qui preteriit, 


in caſu proviſo, in conſimili caſu ad communem legem, of intruſion, cauſa 


[154] 
50 E. 3. 21. 


4 15 H. 3. brẽ. 
878. 20 H. 2. 
At. 432. 19 E. 2. 
Aff. 450. 4 E. 2. 
brẽ. 790. 8 E. 3: 
8 All. 28. 


323, 324. 220. 
Brit. cap. IT. 
Peta, Ii. 1. e. 1. 
lib. 4. cap. . 
© W. 1. c. 40. 


CY 


* 


5 H. 7. 6. 

21 H. 6. 8. Br. 
tit. Entry 19 
0 5 E 3. 31. 

3 H. 6. 38. 


7 H. 4. 17. 
7 E. 3. 53. 


matrimonii prælocuti. 6 

(3) Per tot gradus fiant.] Gradus dicitur & gradiendo, becauſe 
the {tate paſleth by degrees from one to another, and in the law it 
fignifeth, a conveyance, or a deſcent from one to another, 
and there be but two degrees, viz. in the per, and in the je 
and cui, if it proceed any further either by conveyance, or deſcent, 
it is cut of the degrees: if a gift in taile, or a leaſe for life be made 
the remainder over, the firſt eſtate, and all the remainder make but 
one degree. 

* And theſe alienations that make degrees ought (as hath been 
ſaid) to be fo lawfull, as the alienee may be in by title; and there. 
ſore a feoffement by a garden in chivalry, ſocage, or by nurtur, a 
termer for yeares, tenant at will, or bayliffe, or tenant in villenage 
doe make no degree, becauſe they amount to a diſſeiſin, and ſome 
hold the feoſfee was a diſſe iſor at the common law; and where the 
words of the ſtatute be grod alienationes, thoſe mult be intended lau- 
full alienations, ſuch as by the auncient law ſhould have taken away 
an entry, 

* Regularly a man ſhould not have a writ of entry in the 5%, 
where he may have a writ withia the degrees, and the cauſe thereot 
is to oulte falſe vowchers, yet in ſome caſes a man may have elec- 
tion either to have a writ of entry in the poſt, or a writ of entry 


in the ger ef cui; bas if I may have a writ of entry in tic 


fer et cui againſt B. wi aliens, ſo as now it is out of the de- 
grees, yet if B. take back an eſtate again, I may chooſe either 
a writ of entry in the per et cui or in the oft, but prima facie, tis 
writ of entry in the per et cui is more beneficiall, becauſe the 
tenant in the writ of entry in the 2% may vowch at large, 
and ſo he cannot doe in the other writ, but onely within dhe 
degrees, | | & | 

© But if the tenant take back an eſtate to him, and to another, 
then am driven to my writ of entry in the %, fo it is if the ſtate 
be made to the heire of B. 

A woman ſeiſed of a rent taketh huſband, the huſband purchaceth 
the land where out, &c, and after alieneth the land in fee, by Which 
he includedly paſſeth the rent and dieth, the wife in a ci 
ſhall ſuppòſe the alience to be in the per or pet. And yet in ſors 
ca: one ſhall have a writ of entry in the ef, when the degrecs be 
not paſt, (note well the words of this act.) * 

!f a diſſeiſor hath iſſue two daughters, and the one daun 
hath iNue and dieth, in this caſe the aunt is in the per, and t 
nicce is in the per el cui, and one writ muſt be brought again 
them both, which muſt be in the pc, becauſe one writ * 
be broughs both in the per as to one, and in the per et cui às ol 


4 r. 


iar 
per þ1 
faith, 


cut ( 
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75 Howbeit in ſorne caſes a writ of entry in the or ſhall lie, 30 E. 1. br. 384. 
4 although there be many alienations or diſſeiſins; as if the huſband 4 F. 3. fo. 

10 be ſeiſed in fee and die, and twenty alienations or diſſeiſins be 36 S 5 I 
Or . * 


made, now doth the writ of entry in the pe lie but if the 30, y; 
wife be endowed, the entry of the wife ſhall be ſuppoſed by her — ef che lag. 
huſband; but otherwiſe it is of the tenant by the courteſie, for the ſect. 393. 
law worketh by iſſue had without any aſſignement, and there- 
fore meerely in the pg/?. | | 
4) Sine mentione graduum.] This is intended a writ of entry 

in the 50%, ſo called of this word uſed in the writ, in quod idem A. 
non habet ingreſſum nift p5/t diſſeiſinam quam C. injuſte, Ic. fecit pradie?? 

© | 8 | 

As the writ of entry, which writ is fine mentione graduum, as our 
act ſpeaketh: as the writ of entry in the per, is 4 called of this 
word [per] in the writ, in guod idem A. non habet ingreſſum niſi per 
C. qui illud ei dimifit: and in the per et cui, of thoſe words in the 
writ, in quod idem A. non habet ingreſſum niſi fer C. cui D. illud dimifit, 
qui inde ij uſtè, et fine judicio difjeiftvit, Oc. | 

But for as much as the law 1s never knowne untill the reaſon 
thereof be apprebended; wherefore ſhould not the ſucceſſors of a 


2 biſhop, deane, abbot, prior, &c. be as well in the per, as the heire 
age by deſcent? And the reaion thereof is, for that the heire commeth 
= in by his aunceſter, and therefore a deſcent ſhall take away an 


entry, and the warranty of the aunceſter ſhall barre the heir, but in 
caſe of ſucceſſion, a dying ſeiſed taketh not away an entry, nor the {| 155 1 
warranty of the predeceſſour doth binde the ſucceſſor; and therefore 

the Regiſter delivereth it for a rule, with the reaſon thereof, breve de Regiſt. 230; 
ingreſu debet impetrari werſus ſucceſſorem ſemper in le poſt, quia ſucceſſor See the firit 
fer predzcefſorem non ingreditur. And herewith agreeth Bratton who Pat of the In- 
ſaith, zem gueritur, Ic. an faciunt gradum de abbate in abbatem, litutes, 9. 386, 
cut de bærede in hæredem; et videtur quod non, magis quam in com- 


. . , Ed. . . 
putatione deſcenſus, quia etfe alternatur perſona, non propter hoc alter- 5 3+ 13 


= natur d1gnitas, ſed ſemper manet. | 
the (5) Res illa devenerit.] This is intended of lands, tenements, 


rents, and other things whereof a præcipe doth lie. 
(6) Per confilium domini ' regis inde providendum.] Which was, Regift. 130. 
done accordingly, and the writ ſet downe in the Regiſter. 
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STATUTUM DE WESTMINSTER PRIMER. 


Editum anno 3 Edw. I. 


CE U AX ſont les eflabliſhments (1) le 
roy Edward fits le roy H. faits a 
Weftmir/t. a fon primer parliament ge- 
neral (2.) apres ſon coronement (3), 
lendemaine de la cluſe de Paſche (4), 
lan de fon raigne 3. (5), per ſon counſell 
(6), et per laſſentments des archieveſ- 
ques, eveſques, abbes, priors, countes, ba- 
rons, et tout le comminalty de la terre il- 
banquesſummones (7) : pur ceo que naſtre 
ſeignior le roy ad graund valunt et deſire 
del ejtate de ſon realme redreſſer en les 
cheſes ou meflier eft damendment, et ceo 
pur le comm;n profit de ſaint eſgliſe, et 
de ſon realiie, et pur ces que leſtate de 
en realme, et de ſaint eſgliſe ad eſte 
malement garde, et les prelates et reli- 
gious de la terre en mults des manners 
grieves, et le people auterment treit que 
_=_ duiſt, et ia peace meines garde, et 
's leyes meins wſes, et les misfeſants 
meins punies, gue eſtre duiſſent, per 
duo) les gents de la terra doubterant 
meins a misfaire: cy ad le roy ordeine 
et eſtablie les choſes ſouthſcripts, les 
gqueux il entende deſire profitables et 
covenables à tout le realme. 


The preface of 
the ſtatute of 
W. t. 


T HES E be the acts of king Ed. 
ward, ſon to king Henry, made 
at Weſtminſter at his firſt parliament 
general after his coronation, on the 
Monday of Eaſter Utas, the third 
ear of his reign, by his. council, ard 
by the affent of archbiſhops, biſhops, 
abbots, priors, carls, barons, and al 
the commonalty of the realm being 
thither ſummoned, becauſe our lord 
the king had great zeal and deſire to 
redreſs the ſtate of the realm in ſuch 
things as required amendment, for the 
common profit of holy church, and of 
the realm: and becauſe the ſtate cf 
the holy church had been evil kept, 
and the prelates and religious perſons 
of the land grieved many ways, ad 
the people otherwiſe intreated than 
they ought to be, and the peace les 
kept, and the laws leſs uſed, and the 
* leſs puniſhed than they ought 
to be, by reaſon whereof the people df 
the land feared the leſs to offend; te 
king hath ordained and eſtabliſhed 
theſe acts under-written, which be 
intendeth to be neceſſary and profitable 
unto the whole realm. 


(1) Ceux fort les eftabliſhments.)] Stabilimiza, or frabilimenta, 2 
bliſhments, or aſſurances comming of #abilis, and that againe d andi, 
of ſtanding; and juſtly may not onely theſe chapters challenge 


that name, but all other the ſtatutes made in the raigne of this king 
may be ſtyled by the name of eſtabliſhments, becauſe the) at 


more conltant, ſtanding, and durable laws, then have been 
ever ſince: ſo as king E. 1. who (as fir William Herle q 
juſtice of the court of common pleas, that lived in his time, ſad, 


6 E. 3. 14. 


made 
chieſe 
Fut 


le pluis ſage roy que ungues fuit ) may well bee called our Juſtiv'a)- 


(2) 4 fon parliament generall.] 80 called, becauſe all eh 
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then made were generall, and that great and honourable aſſembly 
were for the generall good of the common- wealth, for the end of 


common profit de ſaint ęſg liſe, & del realme. 
tine; and after his returne into England, was crowned the 19 day 


evidently appeareth by this preface, and by ancient records here- 
after remembred. 


the morrow of the utas of Eaſter. It is called wtas of huit, which 


ſelfe for one. 
Note, this parliament was ſammoned to be holden at London 


at Weſtminſter. And the number of eight was much reſpected 


natal domini dies octo, in Paſchate dies oo, in Pentecoſte dies octo, Ic. 
Now the eighth day, accounting the feaſt day for one, is clauſum 
Feli, that is, the cloſing up of the feaſt for many purpoſes. 


is proved by other matter of record. But the truth is, that the 
ig day of December, in anno 1. of his raigne, he was not returned 
into England. | | 


cum prelatis et magnatibus regui propoſuimus habere London ad quinde-' 
nam purificationis beatæ Maria proxim” futur*, quibuſdam certis de 
caufis proregavimus uſyue in craſtinum clauſi Paſche proxim” ſequen' ; 
vVibis mandamus regantes gualenus eidem parliamento i bidem in codem 
craſtino clauſe Paſche interſitis ad tratandum et ordinandum una cum 
prelaiis et maguatibus regni noftri de negetiis ejuſdem regni, et hoc nul- 
latenus omittatis. Teſte rege apud Woodſtock, 27 die Decembrit. 


ſurum conſeliv, et communitatis regni ſui ibidem convocat conſenſu, ad 
bonrrein Dei, &c. ordinawit et flatuit quad, Sc. 


lianem ſuam in craſt ino 0Zabis Paſche, auno 3. reg ni fat. 


Kings before him had a privie councell, which appeareth by the 
V'1's of parliament, that parliaments are ever ſummoned to be 
Whew de adviſamento confilii noſtri. Of this ſee more in this fir:t 
dapter. | gr wor ee rind 
(7) Ter laſſent ments des archeveſques, | eve/ſquer, abber, priors, 


ere is a Compleat parliament for the making or enacting of 
N 3 lawes, 


were not entangled with private matters, but with ſuch onely, as 
this parliament, is, as hereafter in the preface is expreſſed, pour le 


(3) 4pres fon coronement.] He began his raigne the 16 day of 
November, anno Dom. 1272. he then being in the land of Paleſ- 


ſigniſieth eighth, vix. the eighth day after, including Eaſter day it- 
in quindena of the purification after his coronation, and prorogued 
from thence untill the morrow after the utas of Eaſter to be holden 


in the ancient lawes, as amongſt the lawes of king Edward the 
Confeſſor, Pax regis die qua coronatus gſt, guæ dies tenet octo, in die 


(66) Per fon couſell.] This proveth that this king and other 


Ourtes, et baroas, et tout Ia comminaltie de la terre illenq; ſummones.] © 
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of Auguſt, in the 2 yeare of his raigne (and not the g day of De- Vet. Mag. Chart. 
cember, in the 1 yeare of his raigne, as ſome have miſtaken) as fo. 144. 


(4) Lendemaine de la clue de aſche.] That is, in craſtino clauſs Glanv. Ii. 1. c. 6. 
Paſcbæ, or in craſti no ochabis Paſcbæ, which is all one: in Engliſh, 


(5) Lan de fon raigne 3.] This proveth that he was crowned in Vide vet. Mag. 
anno 2. for if he had been crowned in ann 1. of his raigne, then Char. 1 part, fo, 
this parliament ſhould have been holden in the 2 yeare: and this .. 


Rex wenerabili in Chriſto patri, Roberto Cant” archiepiſcopo, totius Dorſ. elauſ. an. 
Anglia primati, ſalutem. Quia generale parliamentum noftrum, quod” 3 E. 1. m. 21. 


Rex in primo generali parliamento ſus poſt coronationem ſuam in crqſ- Rot. pat. an. 4 
uno otebis Paſchæ, anno regni ſui 3. de voluntate ſua, et confiliariorum E. 1. m. 9. 14. 


Rex Edꝛu. tenuit primum generale parliamentum funm poſt corona» Rot. pat. an. 10 
I. 
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See the 4. part 
of the Inſtit. 
cap. of the high 
court ef parlia- 
ment. 


11 Hf. 7. 27. 
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3 E. 6 cap. 12. 
1 Mar. Caps 12. 


32 H. 3. cap. . 


Rot. Parl. 530 E. and never ſought to cover thoſe irregular proceedings, either in his 


3· nu. 10. 15, 


A Eid. fl for him to rip up theſe grievous ulcers both in t 


tu. 8. 7 H. 4. 


ny. 30, 4 1.9 H4. then to cover them, leſt it ſhould be vainly feared they ſhould re- 


Indemnitie des 
Seigniors, &c. 


I H. 5 nu. 8. &c. 
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lawes, the king, the lords ſpirituall and temporall, and the com- 
mons: for if an act be made by the king, and the lords ſpiritual 
and temporall, or by the king and the commons, this bindeth not, 
for it is no act of parliament; for the parliament concergiy 
making or enacting of lawes conſiſteth of the king, the lords ſpi- 
rituall and temporall, and the commons; and it is no act of par. 
liament, unleſſe it be made by the king, the“ lords and commons. 
And where it is ſaid, by all the commonalty, all the commons of 
the realme are repreſented in parliament by the knights, citizens, 
and burgeſſes. fats 
The purpoſe of this parliament is to redreſſe the ſtate of the 
church and of the realme in thoſe things that need amendment, 
The end is twofold, Pur le common profit de ſaint eſgliſe, & de ſin 
realme. 
There were five things that needed amendment. 
1. For that the ſtate of the realme and of holy church (which 
are ever like Hipocrates twins) had been ill governed. 


2. hat the prelates and other men of the church many wayes 'F te 
had been grieved, and the people otherwiſe entreated then they en ti 


ought to have been, fait 

3. The peace had not been well kept, which was againſt a maine 2 
maxime of law, Inprimis intereſt reipublicæ, ut pax in regno 4 (1) 
welur, et quacungz paci adverſentur, provide declinentur : Which ; 


maxime hath been repeated and affirmed by authority of par- mea, 


liament, June 

4. That the lawes had not been put in execution againſt another ven. 
principle of the common law, Nihil infra regnum ſubditos magis cou , que 
fervat in tranguilitate.et concordia, quam debita legum adminiſtralib. per 


Affirmed alſo in parliament. unp 
F. Offendors ſeldome puniſhed, Et impunitas continuum affectun 
tribuit delinguendi; for this ſtatute Jaith, By reaſon whereof the 
people of the land feare leſſe to offend. | 
The remedy hath two excellent qualities, which ought to be- 
inſeparable to every act of parliament, viz. to be profitable, and 
convenient. 
ere ſhall you fee the effects of the writs of parliament, as they 
be at this day; Firſt, the writ is, Nos de adwviſamento concilii nufir; 
and this act faith, Le rey per ſon councel. | 
2. The writ is, Pro guibiſdam arduis et urgentibus negotiis vol, 
ftatum et defenſionem regni naſtri Augliæ concernentibus : and it is ex- 
preſſed in this act, Que notre ſeigniour le rey ad graunt wolunt, ef dt. 
fire del eftate de fon realme redreſſer, en les chaſes ou meſtier eft damenc- 
ment, & ceo pur le common profit de ſaint eſgliſe & de ſon realme, & 
pur ceo que leſtate de ſon realme & de ſaint efeliſe ad eftre mavment 
ard, Oc. | REPS: ; 
K And here it is to be obſerved, that this noble and wiſe King 
E. 1. was contented in a free and generall parliament to beate 0 
the miſgovernment of the flate of the realme and of the church, 


fathers time, or his owne ; and thought it ſhould be 8 800 8 0 
je church à 


common- wealth, and to cure them by wholſome rules and lawes, 


fle& upon his fathers, or his one miſgovernment, where in truth 


all the fault ſhould reſt upon great counſellors, and offcers, and 
MOUIG TER upon II | il eniſters 


. = 


—_— „ — 
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miniſters of juſtice, and other the kings officers and miniſters ; and 
ſo it hath falne out in divers other kings times. This preamble 
to all the ſtatutes is worthy of due and deliberate conſideration. 

Of this worthy king we have ſpoken in other places; this we 
will adde out of an approved author, Nemo in confilits illo argutior, 
in eloquio torrentior, in periculis ſecurior, in profſperis cautior, in adver/is 


conftantior. 


Now this parliament. holden at Weſtminſter, is called Weſt. 


minſter the firſt for excellence, 


D 


L N primes voit le roy et commaunde, 
— que la peace de ſaint eſgliſe, et de 
la terre, ſait bien garde et mainteign” 
en touts points, et que common droiture 
fait fait a touts, auxybien as povers, 
come as riches, ſans regard de nulluy 
(1). Et pur ceo que les abbies, et les 
meaſons de religion de la terre, ont eſte 
furcharges et greves malement, per le 
venue des graundes gents et dauters, 
que lour biens ne ſuffiſont a eux meſmes, 
per que les religious ſont ci abates et 
unpovers, que ilz ne potent eux meſmes 
ſuſleign', ne la charge de charitie quils 
failent faire, Purview eft que nul ne 
veigne manger, herberger, ne giſer @ 
meaſon de religion (2) dauter auowſon, 
que de la laine, al caſtages de la meaſon, 
ft ne ſoit prie et requiſe ſpecialment per 
le governour de la meaſan, avant que il 
veigne. Et que nul a ſes coſtages de- 
meſne, ne entr*, ne veign' giſer encoun- 
ter la volunt ceux de la a Et 
per cel eftatute nentend pas le roy, que 
grace de haſpitality ſoit ſuſtreit as be- 


eignes (3), ne gue les aumbes des mea- 


ſans lex puiſſent per lour ſovent venues 
Jurcharger ne deftruer (4). Purview 
eft enſement, que nul graund ne petit, 
per colour de parent”, ou deſpecialtie, ou 
ber auter affiance, ne per auter encheſan, 
ne courge en auter parke, ne peſhe en 
guter viver (5), ne veign' manger ne 
berberger en 2 ne en Manour, ou 
10 meaſon de prelate, ne de home de re- 
lian, ne dauter encounter lu volunt le 


ſeignier, 


[ 159 ] 


IRST the king willeth and com- 
mandeth, that the peace of holy 
church and of the land, be well kept 
and maintained in all points, and that 


common Tight be done to all, as well 


poor as rich, without reſpect of per- 
ſons. And becauſe that abbeys and 
houſes of religion of the land have 
been overcharged, and fore grieved, 
by the reſort of great men and other, 
ſo that their goods have not been ſut- 
ficient for themſelves, whereby they 
have been greatly hindred and impo- 
veriſhed, that they cannot maintain 
themſelves, nor ſuch charity as they 
have been accuſtomed todo; it is 
provided, that none ſhall come to eat 


or lodge in any houſe of religion of 


any other's foundation than of his 


own, at the coſts of the houſe, unleſs 


he be required by the governor of the 
houſe before his coming thither. And 
that none, at his ewn colts, ſthal] enter 


and come to lie there againſt the will 


of them that be of tae houſe. And 
by this ſtatute the King intended not, 
that the grace of hoſpitality ſhould be 
withdrawn from ſuch as need, nor 
that the founders of ſuch monaſteries 
ſhould overcharge, or grieve them by 
their often coming. It is provided 
alſo, that none high nor low, by co- 
lour of kindred, affinity, or alliance, 
or by any other occaſion, thall courſe 
in any park, nor fiſh in any pond, nor 
come to eat or lodge in the houle or 
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ſeignior, ou le bailife, de ceflages le ſeig- 
nior, ne a ſon coſt demeſne. Et fil 
veigne, ou enter per le gree, ou ſans le 
gree le jeignior ou le bailife nul ſurure, 
huis, ne fereſtre, ne nul maner de ferme 
ne faire overer, ne de pecher per ſey, ne 
per auter, ne nul maner de vitail' ne 
auter choſe preigne per colour de achate, 
ne auterment. Et que nul ſace barter 
blee, ne prender blee (6), ne nul maner 
de vitae, ne les auter biens, de nulluy 
prelate, home de religion, ne de auter, 
ne de clerke, ne de lay, per colour de 
ac hate, ne autcrment enconter laſ bone] 
volunt, et le conge de celuy, a que la 
choſe ſerra, ou de gardein, deins ville 
merchandiſe, ou dehors. Et que nul 
preigne chivals, bofes, chares, ne cha- 
rets, neefes, ne bateux, ne auter choſes 
affaire caricge (7), fans le bone volunt 
* de celuy, a que les choſes ſerront, Et 
/ 11 per la bone volunt de celuy le face, 
lors maintenant face ſon gree ſolonq ue le 
covenant fait enter eux. Et ceux que 
viendront enconter les eſtabliſhments 
avantdits, et de ceo r- altaints (8), 
ſoient ac udges a la triſon le roy, et 
dillonques ſoient rentes, et punies ſolongue 
la quanifty et le maner du treſpas, et 
ſelongue ceo que le roy en ſa court veier 
que bien joit. It foit aſſaver, que fi 
ceux a que le treſpaſſe fuit fait, yoillent 

wer les damages, que ils avera reſceux, 
tour ſerra agards reſtore au double. 
Et ceux que le treſtas averont fait, ſoient 
enſement puries in le maner avantait. 
Et ſi nul ne voile ſuer, eit le roy la ſuit, 
come de choſe fait enconter ſen defence, 
et encounter ja peuce. Et le roy ferra 
enquire de an en an, ficome it quidra que 
bien ſoit, queuy gents eyent tiel treſpas 


fait, Et ceux queux ſerront endites per 


ceux engqueſts, ferront attaches et 4% 
treignꝰ per la grand difireſſe, de d enej a 
ceriain four, que conteigne le ſpace du 
mays en la court del rey, la ou luy plerra. 
Et ſi ceux ne veigne a cel jour, ils ſer- 
rant aulerſcits de rechiſbè diſtreigne per 
mefſme d:jtr”, de vener a un autev jour, 
gue contergne le ſpace de vi. ſemargnes. 
4.1 fr coux adongues ne t eignent, foient 


* | 260 ] adjudges 
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bis bailiff, he ſhall cauſe no door, 


him to whom the thing belongeth, or 


committed to the king's priſon, and 


Cap. l. Cap 
manor of a prelate, or any other reli. 
gious perſon, againſt the will or leave 
of the lord, or his bailiff, neither at the 
colt of the lord, nor at his own, And 
if he come in, or enter with the good. 
will, or againſt the will of the lord of 


adi 
druble 
le dan 
greve! 


treſpa. 


mande 


(9) 


q 
lock, nor windew, nor nothing that & rel 
is ſhut, to be opened or broken, by 
himſelf, nor any other, nor no manner 
of vidual, nor other thing, ſhall take 
by colour of buying, nor otherwiſe; 
and that none ſhall threſh corn, nor aſcuns 
take corn, nor any manner of yictual, face, e 
nor other goods of a prelate, man of eine 
religion, nor any other clerk, or lay- ces pot 
perſon, by colour of buying, or other. cole 
wiſe, againſt the will and licence of mu j 
et que 
teigne 
& roy 
prelat 
ou bat 


auter, 
deny I. 
per en 
gu co: 


of the keeper, be it within market- 
town, or without. And that rone 
{hall take horſes, oxen, ploughs, caris, 
ſhips, nor barges, to make carriage, 
without the aſlent of him to whom ne 7. 
ſuch things belong; and if he do it avant 
by the aficent of the party, then in- (12), 
continent he ſhall pay according to outer 
the covenant made between them. tour 
And they that offend againſt thele 
acts, and thereof be attainted, ſhall be 


after ſhall make ſine, and be puniſhed 
according to the quantity and manner 
of che treſpaſs, and after as the king 
in his court ſhall think convenient. 
And it is to be known, that if they to vener 
whom ſuch treſpaſs was done, will ſue dur 
for damages, they ſhall be thereto re- $ | 

ceived, and the ſame ſhall be awarded 
and reſtored to the double; and they 
that have done the treſpaſs, ſhall belike- 
wiſe puniſhed in the manner aboveſaid; 
and if none will ſue, the king ſhall 
have the ſuit, as for a thing committed 
againſt his commandment, and aga! 
his peace: and the king ſhall make 
enquiry from year to year, what per. 
ſons do ſuch treipaſſes, after as he {hal 
think neceſſary and convenient; 2? 
they that be indicted by ſuch inquelts 


ſhall be attached and diſtrained by the 
great 


Cap. . 


atjudges come attaints, et rendent le 
diuble (per le ſuit del roy) a ceux queux 
|: dammages averont reſceux, et ſoient 
orevement rentes, ſolongue le maner del 
treſpas. Et le roy defende et com- 
mande, que nul deſormes ne face maie 
(9), damm”, ne grevance a nul home 
d: religion, perſon de ſaint eſglis, ne a 
auter, per encheſon de ces que ils eyent 
deny thoſtelle, ou le manger a nulliy, ou 
per encheſon de ces que aſcun ſoy pleint 
ou court, de ceo que il fait greve des 
aſcuns chaſes avantdits, et ſi aſcun le 
face, et de ceo ſoit attaint, ſoit incurre le 
beine avantdit. Et oft purview que 
ces points avantdits lient auxibien nous 
cnnſellors, juſtices del foreſt, et auter 
n:us juſtices, come auters gents (10): 
et que les points avantdits ſoient main- 
teignes (11), gardes, et tenus, Cy defende 
V roy ſur ja grieve forfeiture, que nul 
prelate, abbe, prior, home de religion, 
ou bailife daſcun de eux, ou del auter, 
ne rejcerve nul home enconter la forme 
avantdit, Et que nul env:y au meaſon 
(12), ne au manor de religion, ne de 
outer home, gents, chivalx, ne chiens a 
fmourn', ne nul lez reſceive. Et que 
e ferra, pur ceo que * enconter le * de- 
fence et le commandement le roy, il ſerra 
pumſhgrevement. Uncore eft purview, 
que les vic“ ne herber gent ove nulluy 
(13), oveſgue pius que v. on vi. chi- 
vaix, ne que ils ne grevevent la gentes 
a religion, ne auter per lour ſovent 
vener, ou giſer a hour meaſons, ne a 
wr manors. 
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great diſtreſs, to come at a certain 
ay, containing the ſpace of a month, 
into the king's court, or where it 
ſhall pleaſe the king; and if they come 
not at that day, they ſhall be diſtrained 
again of new by the Game diſtreſs, for 
to come at another day, containing 
the ſpace of ſix weeks at the leaſt; 
and if they come not then, they ſhall 
be judged as attainted, and ſhall yield 
double damages (at the king*s ſuit) 
to ſuch as have taken hurt or damage, 
and thall make grievous fine after the 
manner of the treſpaſs. And the king 
forbiddeth and commandeth, that 
none from henceforth do hurt, damage, 
or grievance to any religious man, or 
perſon of the church, or any other, 
becauſe they have denied meat or 
lodging unto them, or becauſe that any 
complaineth in the king's court that 
he hath been grieved in any of the 
things above mentioned ; and if an 
do, and thereof be attainted, he ſhall 
incur the pain aforeſaid. And it is 
further provided, that the points afore- 
ſaid ſhall as well bind our counſellors, 
Juſticers of foreſts, and other our juſ- 
tices, as any other perſons; and that 
the aforeſaid points be maintained, ob- 
ſcrved, and kept. Likewile the king 
forbiddeth upon grievous forfeitures, 
that no prelate, abbot, man of religion, 
or bailiff of any of them, or of other, 
receive any man contrary to the form 
aforeſaid. And that none ſhall ſend 
to the houſe or manor of a man of re- 
ligion, or of any other perſon, his men, 
horſe, or dogs, to ſojourn, nor none 
ſhall them receive; and he that doth 
(ſeeing the king hath commanded the 
contrary) ſhall be grievouſly puniſh- 
ed. Vet it is further provided, that 
the ſheriff from henceforth ſhall not 
lodge with any perſon, with any more 
than five or ſix horſes; and that they 
ſhall not grieve religious men, nor 
other, by often coming and lodging, 
neither at their houſes nor their 
manors. 
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This chapter doth ſpread itſelfe into thirteen branches. 

(1) Ex primes wvoet le roy, et commaund, que le peace de ſaint liz, 
et de la terre ſoit bien gard, et mainteine en touts points, et que commin 
dreiture ſoit fait a touts, auxibien as poures, come as riches, ſans regar] 
de nulluy, &c.] 


Imprimis rex vull, et precipit, quod pax ſacraſandtæ eccleſiæ, et reyyi 


ſolide cuſtodiatur, et conſervetur in omnibus, guodgue juſlicia gulli pare 
tam pauperibus, quam divitibus adminiſtretur, nulla habits perſeraru Cour, 
ratione, | ſaitl 
This is an auncient maxime of the common law repeated and alien 
aſtirmed amongſt the lawes of king Edgar: Primum ecclefia Da an þ 
Jura et inmunitates ſuas omnes habeto, publici juris beneficio quiſqu quod 
Fruiter, eigue ex a&quo et bono (five is dives, five inops fuerit) ju vid 
readitor. | tiont 
Fleta reciteth this fundamentall law in few words, Quod pax er. H 
cific, et terre inviolabiliter obſervetur, ita quod communis juſici fiſhe: 
fengulis pariter exhibeatur. (C 
And this law hath been explained and affirmed by divers other agau 
acts of parliament. * perſc 
Britton, fol. 1. ſaith, Peace ne poet my bien efire ſans ley; there- ltatu! 
fore this law as a meane, that peace may be kept and maintained, (7 
provideth that common droiture i. juſtice ſelongue le ley, & cult baten 
dangliterre) foit fait a touts, Oc. adov 
But this auncient law had great need at this time to be rehearſed, well 
and commanded to be put in execution, for that by reaſon of the (8 
often inſurrections, tumults, and inteſtine warres in the raigne df E 
king Hen. 3. the peace of the church, and of the land was for? ſuch 
long time miſerably diſturbed, -and in a manner overthrown, for the k 
cf thoſe inteſtine warres the poet ſaid truly, | Ar 
COUnt, 
Nulla fides pietafoe viris, qui caftra ſeguuntur. que g 
And of theſe ſeditious ſubjects, another in the perſon of the po * 
ploughman in the like caſe ſaid; 7 4 | 
Imfius bæc tam culta novalia miles habebit ? riage, 
Barbarus has ſegetes ? en quo diſcordia cives 1 4 4 

Perduxit miſeros l Hur. 
Another miſchiefe was, that during theſe tumults and intefune 1000 
warres, law and juſtice lay aſleep, for Silent leges inter arma; but perl 
the rule is good, and doth ever hold, Dormiunt aliguando leger, t. (1c 
riuntur uunquam. : | a , 2 
By all which it appeareth, guid ex malis moribus bone gt brane 
Ore untur, _ 47 of d 
(2) Purwicw eft que nul ne veigne manger, herberger, ne Gift“ wel , 
meaſon de religion, &c.] The miſchiefe is at large ſet done in m didis 
act, wherein it is to be obſerved, that over and above their oe Kats 
competent maintenance, the reſidue ought to be expended in Won nis » 
of charity. | reps, 
Hereof Fleta ſaith, Ez ne religiof per onerationes indebitas ji (11 
venientium depanpurentur, per quod eleemoſynas et ſervitia res branch 
cogantur, vel terras ſuas wendere, wel alienare, ex principis can 1 (12 
tiene prehibitum eſt, quod nullus hoſpitari pra ſumat in Aamibus reg £ as the 
forum de aliena advocatione, niſi ſpecialiter regatus, nec ſunptulis Not 


mus nee ſuis propriis contra tutorum domuum voluntatemns 


(3) # 
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(3) Et per coff ftatute nentend” pas le roy, que grace de heſpitalitie 
fait ſuſtreit as bejoignes.] Here it appeareth that the grace of hoſpi- 
ality conſiſteth in diſtributing to them that have neede. 
) Ne gue les avonves des meſons les puiſſeut per lour ſevent venues 
ſurcharger ne deſtruer.] This is evident. | 
(5) Purview eft enſement que nul graund ne petit, per colour de 
parent”, ou deſpecialtie, ou per auter affiance, ne per auter encheſo:, ue 
courge en auler parke, ne peſbe en auter viver, &c.] Hereot Fleta 
ſaith, Nec etiam preſumat quis 'temere illicentiatus currere in parco 


nd alieno, nec in alterius vivario piſcari, veruntamen fe contingat 25 
04 in bujuſmodi domibus per licentiam magiftri domus vel ejus balivi, 
Ju qued non aperiat ſeneſtras inhibitas, vel aliquas frangat ſertras, et 
ju vituclia wel alia bona wviolenter capiat, vel extrabat ſub colore emp- 
tionis, del alia quoquo modo, &c. | | 
80 Here note that viv ,,, vivary is here taken for waters where 
TR fiſhes are nourithed and kept. | 
(6) Et gue nul face barter blee ne prender blee, &c.] This branch 
her zgainſt puryezors doth extend as well to lay, as eccleſiaſtical 
perſons, and is well explained and confirmed by divers and many 
=wy ſtatutes, 3 
ied, (7) It que nul preigne chivals, beefs, charcs, ne charets nigſs, ne 
Jane bateux, ne auter choſe @ faire carriage, &c.] And by the ſtatutes 
aboveſaid, and many other, this branch concerning cariage is alſo 
ſed, well explained and confirmed. Rs Fon ern | 
* the (8) Et ceux queux wiendront encontre les 13 avandits, 
e of Ede ceo foient attaints.) Here is contained the puniſhments of 
for a ſuch as doe offend againſt any of theſe eſtabliſhments, as well at 
for the kings ſuit, as at the ſuit of the party grieved. 
| And herewith agreeth Britton, for he ſaith, Et auxi des wi/- 
cunts & des touts nous auters miniſters, juſtices, & coroners, & auters 
que gents de religion, & anters gents greveront per ſurcharges de leur 
or venues pur herberger eve/que eux ſovent a auter coſtages, oveſy; trope 
4 frap de gents per ſejourn:rs de lowr gents, & de leur chivaux, 
Wu de cheines, cu auterment per emprempts de lour chivaux cu de ca- 
rage, ou de deniers, ou per begger merime, ou fees, ou auler choſe a eux 
* aſeun de lour meyne, ou de lour amys, & in ceo caſe ſoient puny per 
ns. | 
"Re (g) Er Ie roy defend, & commaund que nul deformes face male 
| but — &c.] This clauſe extends as well to lay as eccleſiaſticall 
bi (io) Er off purview gue ceux points licut auxibien nous counſellors, 
g Hices de foreſts, et auters juſtices, et auters gents.] Of theſe two 


branches Fleta ſaith thus, Item nec grawentur wiri religinſt, perſonæ ec- 
tiiaice, wel ali, pro eo quod weluerunt beſpitium, vel vitualia alicui, 
wt pro co, quod gqueſti pb de aliguo gravamine eis illato in præ- 
didis articulis contents, quod fi quis fecerit, et inde convincatur, pu- 
aur per pœnaum Supradiftam, nec excipiantur in fræmiſſis conjiliarit 
"gs nec juſtic* de foreſta, vel alii quicunque juſticiarii vel miniſtri 
"us, non Magis quam mediccres, vel minores. 


( 


i] Et gue les paints avandits ſoient mainteynes, &c.] This 

ranch extends as well to lay, as ecęleſiaſticall perſons. 
(42) Et gue nul exvue a meaſon, &c.] This is alſo as generall 
9 ine former. 3 07” gs en | 0 
bote it is an article, inter capitula itineris de biir gui myſerunt 
een | "ad 
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ad domus del maneria religigſerum homines, equos, vel canes perhy. 
dinando ad cuſtum eorum, | 

13. Branch, (13) Uncore eff purview que wiſcounts ne herbergent ove milly 
Fleta ubi ſupra. &e,] Of this Fleta ſaith, De vic prcwiſum oft quod non hoſpitenty 
alicubi niſi propriis ſumptibus, veruntamen conceſſum eſt, quod in dumibus 
religiofurum viciſſim per unam noctem tantum cum ſex equis, et non plu. 
ribus ſumptibus alients in ſuis balivis hoſpitentur, dum tamen Freguerter 
aon vencrint. See cap. Itineris de wicecomitibus venientibus ad by bis 
tandum cum pluribus guam 5. vel. 6. equis in balivis ſuis, vel gui fer 

frequentes adventus ultra quaſcunque oneraverint, . 

Here is to be obſerved that often in Fleta, and other old author 
and ſtatutes this word ferhendinare is uſed, which ſignifieth to ſo- 
journe, and perhendinationes ſignifieth ſojourning. 

And that we may note once againe for all, whenſoever an a&of 
parliament doth generally prohibit any thing, as in this chapter i 
doth, the party grieved ſhall not have his action onely for his pri. 
vate reliefe, but the offender ſhall be puniſhed at the kings ſuit 
for the contempt of his law; and therefore upon this ſtatute it 
ſhall be inquired at the kings ſuit, De hirs gui miſerunt ad domes ail 
maneria religigſorum wel aliorum homines, equos, vel canes perhenti- 
nando ad cuſium eorum, et de wicecomitibus venientibus ad hoſpitandun 
cum pluribus quam quingue vel ſox equis in balivis ſuis, vel qui fir 
frequentes adventus ultra quoſcunque oneraverint. 


36 E. 3. 

3 

Cap. Itin. Vet. 
Magna Cart. 
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CAP. Il. 


P URVIEIW ef enſement, que 

guant clerke eft priſe pur rette de 
felony, et il ſoit demande per lordinary, 
il luy foit liver, ſolongue le priviledge 
de ſaint eſgliſe, en tiel peril come ils 
appent (1), ſolongue le cuſtome avant 
ſes heures uſe, Et le rey amoniſt les 
prelates, et eux enjoine en la foy que ils 
luy doient, et pur la common profit de la 
peace de la terre, que ceux que ſont en- 
dites de tiel rette per ſolempne queſtes 
des probes homes fait en la court del roy, 
en nul manner ne les deliverent (2) ſans 
due purgation (3), iſſint que le roy neit 
meſftier de mitter auter remedy. 


Marlb. cap. 27. (18 El. c. 7. Hob. 283, Chart. de Pardon, Br. 21. 23 H. 8. e. 11.) 


The miſchiefes before this ſtatute were three: 1. That the of 
dinary would often challenge one for a clark that was wy 
2. That when any that were or had ability to be of the WT 
were endicted of felony, the ordinary would preſently dema! 
them, and the court would deliver them without inquiſition, 
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T is provided alſo, that when 2 

clerk is taken for guilty of felony, 
and is demanded by the ordinary, he 
ſhall be delivered to him according to 
the privilege of holy church, on ſuch 
peril as belongeth to it, after the cul 
tom aforetimes uſed. And the king 
admoniſheth the prelates, and enjoin- 
eth them upon the faith that they owe 
to him, and for the common pront 
peace of the realm, that they which be 
indicted of ſuch offences by ſolemn in- 
queſt of lawful men in the king! 
court, in no manner ſhall be delivered 
without due purgation, fo that the 
king ſhall not need to provide 2 
other remedy therein. | 


land, 
Teve 
ohr 
lore; 


alwaycs of t. 
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alwayes aſter this ſtatute, the court took an inquiſition of office, 
Ut ſeiatur qualis ordinario deliberari debeat. 3. That the ordinaries 
would often deliver them without due purgation, whereby the 
king loſt his forfeiture, and offences remained unpuniſhed. 

(1) En tiel peril come il appent.] The perill was, that if the or- 
dinary ſhould demand any man for a clark that was none, his 
temporalties ſhould: be for that contempt ſeiſed, and ſome have 
holden that he ſhould loſe that franchiſe or priviledge to demaund 
clarks for him and his ſucceſſors for ever; but ſee the ſtatute of 
25 E. 3. cap. 6. for fince that ſtatute it hath been holden but 
finable. | 
(2) Que ceux queux ſont endites de tiel rette per ſolemne engugſt des 
probes homes en la court le roy in nul manner ne deliveront ſans due par- 
gation.] Before this ſtatute if any clark had been arreſted for the 
death of a man, or any other felony, and the ordinary did demaund 
him before the ſecular judge, he was delivered without any inqui- 
ſition to be made of the crime; and this appeareth by BraQon, 
who writing before this ſtatute ſaith, Cum wers clericus, Wc. captus 
fuer” pro morte hominis, vel alto crimine, et impriſanatus, et de es peta» 
tur curia chriſtianitatis ab ordinario loci, Ic. impriſonatus ille ftatim 
ei deliberetur fine aliqua inguiſitione facienda. 

But after this ſtatute, to the end that the ordinary might have 

more care of purgation to he duly done according to the proviſion 
of this act, when any clark was indicted of any felony, and refuſed 
to anſwer to the felony, but claimed privilegium clericale, and was 
demaunded by his ordinary, yet before he was delivered to the 
ordinary, all the records ſay, Sed ut ſciatur qualis ei g. erdinario) 
liberari debeat, inquiratur inde rei veritas per patriam: and there- 
upon an inquiſition was taken whether he were guilty of the fact 
or no, and if he were found guilty, his goods and chattels were 
torfeit, and his lands ſeiſed into the hands of the king. 
Britton, that wrote after this ſtatute, ſaith, Si le clerk .encoupe de 
felmny (i. indite ou appeale de felony) alledge clergie, & «ft tiel trove 
(5 g. eft un clerke) & p. lordinary demaund, dangues ſerra inquiſe co- 
ment il eft meſcrue Ci. culpable) & fil ſoit nient moſcrue, &c. dongues il 
ſerra aroge touts quits, & fil foit meſerue fi ſoient ſes chateux taxes, & 
ſes terres priſes in noftre mane, & ſon corps deliver al ordinarie: ſo 
as by the one author, who wrote'a little before this ſtatute, and the 
ther who wrote preſently after (together with the continuall prac- 
tiſe thereof) the diverſity doth appeare. | 

Menachus indictatus de felonia, petiit privilegium clericale, abbas 
brejens petiit eum tanquam ſuum profeſſum, et ad hoc fuit admiſſus loco 
erdrnarii, inquifitio capta ex officio dixit quod non culpabilis, ideo 
quetus receſit, et i culpabilis inventus fuiſſet, ad huc dicto abbati li- 
beraretur, Oc. | 
But of the allowance of the benefit of clergy upon the arraign- 


Challenges to the inqueſt, that found him guilty, and yet upon the 
:queſt of office formerly uſed, ut ſciatur qualis ordinario liberari 
debet, he forfeited all his goods, and chattels, and the profits of his 
cs untill he had made his purgation: and therefore that thrice 
"evcrend and learned judge fir John Priſot chiefe juſtice of the 
et of common pleas, ſtudying how to relieve the poore pri- 
ery that were deſtitute of counſell, with the advice of the reſt 

the judges in the raigne of H. 6. for the ſafety of the innocent, 


wau'd 


ment, it was very prejudiciall to the priſoner, for that he loſt his 
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P URLIET eff enſement, que nul I I is provided alſo, that nothing be 

rien deſormts ſeit demande, ne 

priſe, ne levie per viſcount, ne per auter, forth, nor levied by the ſheriff, nor by 

pur eſcape de laron, ou felon, jeſyue a any other, for the eſcape of a thief or 

rant que rn ſoit adjudge per juſtices a felon, until it be judged for an eſ- 
f 


errants 


ferra, cy rendra a celuy, ou a ceux que that otherwiſe doth, ſhall reſtore to 
tel averont pay, quant que il avera him or them that have prayed it, as 
priſe et reſceive, et au roy au tant. much as he or they have taken or fe- 


Regiſt. 184. cap. Itineris, Vet. Mag. Chart. 154. (21 Ed. 3. f. 54.) 
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would not allow the priſoner the benefit of clergy before he hat Fc 
pleaded to the felony, and having had the benefit of his challenge: Qued 
and other advantages, had beene convicted thereof: which 00 Juſtic 
and charitable courſe hath been generally obſerved ever ſince, dicar 
(3) Sans due purgation.] Before this ſtatute, purgations were un. font | 
duly made, more for favour, then for furtherance 4 juſtice, where act 0 
by malefators were encouraged to offend; wherefore the king ram 
admoniſhed and enjoyned by this act of parliament the prelat:: alu. 
upon the faith which they ought unto him, &&. to deliver no cler, 9 
that were indicted, without due purgation, as they tendred the milc] 
common profit of the peace of the land. But this royall admo- derſt 
nition and injunction (and many other in ſucceeding ages, as it by (1 
parliament rolls appeareth) tooke little effect, but the abuſes in adjit 
making purgations in the end became ſo intollerable, as queene benc 
Elizabeth, by aſſent of the lords ſpirituall and tempörall, and the of ſe 
commons in parliament aſſemble], as matter unreformable, tooke 0 
it quite away; but yet, what the law was therein before that fla. dy a 
tute, is good to be knowne, and therefore ſomewhat fhall be ſaid and 
thereof in the treatiſe of the pleas of the crowne, being the proper ordi1 
place for the ſame. NEE: of t] 
furrt 

had 

for : 

C A P. III. By 

and 

king 

as W 


demanded nor taken from hence- 


t gue auterment le cape by the juſtices in eyre. And he 


ceived, and as much alſo unto tie 
king; 


vice 
. life 
The miſchieſe before this ſtatute was, that ſheriffes in theit de | 
tournes, and lords in their leets, who had juriſdiction to enquife of FA 
eſcapes of theeves and felons, upon preſentment before them 0 i 
ſuch eſcapes, would levie fines or amereiaments for ſuch eſcapes a 
for that they pretended that the ſaid preſentment was not traver- ( 0 
ſable: row foraſmuch as it required judgement in law to diſcetne 105 
betweene a voluntary eſcape and a negligent in cafe of felony, 10 
and alſo what ſhould be judged an eſcape, and what 3.0t, they per 
might enquire onely, and the judgement thereupon belonged to pur 
the juſtices in eire. que 
This ſtatute doth declare, that nothing ſhould be demanded, af 
taken, or levied by any ſheriffe, or other, untill the eſca be Th per 
judged by the juſtices in eire, and addeth a penalty uf any fue Men 


thing be done, 


Fof 
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For proof whereof, we find before the making of this ſtatute, 


0 Quod evaſtones latronum ſecundum legem et con ſuetudinem regni coram 
ut juſticiartis regis itinerantibus, et non alibi, debeant et conſueverunt ju- 


dicari, et amerciamenta inde proverientia per ſummonitionem ſeaccarii 
funt levand”. We find alſo in the fame yeare, that before this 
ac of 3 E. 1. was made another record, Quia evaſiones latronum co- 
rom jufticiarits regis itinerantibus, et non alibi Judicari detent, man- 


*. datum eft vicecomiti quod reſtituat 8.1. N. C. guas ab eo cepit pro 
K evaſione cujuſdam hominis, c. Now that the common law, the 
te milchiefe before the ſtatute, and the purview of the ſtatute be un- 
10. derſtood, let us peruſe the words of the act. | ; 

by (1) Per wiſcount, ne per auter, c. jeſque a tant que leſcape ſerra 


adjudge per juſtices errants.) By theſe words the court of the kings 
bench, which is holden coram rege, is not excluded, but preſentment 


the of ſach eſcapes may be made there: Firſt, for that this prohibi- 
ie tion beginneth with ſheriffes, and therefore the generall words [or 
Th by any other] ſhall be intended of leets, being inferiour courts, 


and not of the juſtices of the kings bench, being the highelt of any 
ordinary court of juſtice in England. Secondly, for that the court 
of the kings bench is an eire (the returnes there being abicung; 
furrimus in Anglia) and more than an eire; for if the kings bench 


for in præſentia majoris ceſſat poie/tas minoris, 5 

But by the ſtatute of 31 E. 3. it is enacted, that eſcapes of theeves 
and felons, &c. from henceforth to be judged before any of the 
kings juſtices ſhall be levied from time to time as they ſhall fall, 
as well in the time paſt, as in the time to come. 


had come into a county where the eire had ſit, the eire had ceaſed, 
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Rot. clauſ. 
2 E. 1. m. 13. 


Mirror, ca. 2. 
lect. g. 


Rot. elauſ. 
3 E. I. m. 15, 
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Lib. 2. fol. 40s 
Marleb. Co I9» 
28 


Hic cap. I 5s 


21 E. 3. 54. b. 
21 aſſ. 12. 
27 aſſ. p. 2. 


Regula. 
31 E. 3. cap. 14. 
ſtat. 1. 


1 R. 3. cap. 3. 


2D E wreck de mere (1) oft accorde, 

que la ou home, chien, ou chat (2) 
eſcape vive hors de la niefe, la niefe ou 
bateil”, an nul rien, que la eins fuit, ne 
ſoit [ adjudge] wreck, mes Fes les 
hoſes ſaves et gardes pur le vieu del 
decent, coroner (3), ou al, ou del bai- 
He le roy, et bailes en les mains ceux 
a la ville, ou les choſes font troves, 
mt que ſi nul fue les biens, et puit pro- 
ver gue Oh, ou a ſon ſeigniour, ou 
en ſa garde peris, deins lan et le jour 


rne (4), fans delay luy ſoient rendus : fi 
ny; wn, remaigne au roy. Et ſoient priſes 


per ſe vic et eoroners, et bailes a la ville 
Pur reſpeign'ꝰ devant juſlices de wrecke 
{ue appent a roy (5). Et la ou wrecke 
HMent a auter que au rey (6), ci le eit 
2 4 m:ſme le maner, Et que auter- 

mnt fra, et de ceo ſoit attaint, fort a= 
garde 


CAP. 


IV. 


ſea, it is agreed, that where a 
man, a dog, or a cat eſcape quick out 
of the ſhip, that fuch ſhip nor barge, 
nor any thing within them, ſhall be 
adjudged wreck ; but the goods ſhall 
be ſaved and kept by view of the ſhe- 
riff, coroner, or the king's bailiff, and 
delivered into the hands of ſuch as are 
of the crown, where the goods were 
found; ſo that if any ſue for thoſe 
goods, and after prove that they were 
his, or periſhed in his keeping, within 
a year and a day, they ſhall be re- 
ſtored to him without delay; and if 
not, they ſhall remain to the king, 
and be ſeiſed by the ſheriffs, coroners, 
and bailiffs, and ſhall be delivered 
to them of the town, which ſhall an- 
ſwer before the juſtices of the wreck 

belonging, 


(CONCERNING vrecks of the 
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garde al priſin, et rent al volunt le roy 


), et rendra les dammages enſement. 
Et ſi le bailife le face, et ſoit diſavow 
de jon ſeigniour, et le ſeigniour ne ottrie 
de ceo a luy, reſpaign” le bailife, fil eit 
de quoy, et fil neit de quoy, rendra le 

ſeigniour le corps du bailife au roy. 


Cuſtumier de Norm. cap. 17. (5 Rep. 106. 5 Ed. 3. 3. Bro. Wreck, 1. 17 Ed. 2. tat. 1. c. it. 


12 Ann. ſtat. 2. c. 18.) 


DoR. & Stud. 


120. 

Brit. fo. 7. 26. 
8 5. 

Filet. Ii. I. C. 41. 
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et aliis rebus. 
Mirr. . . $ 1 Jo 
& c. 3. & de 
wrecks, 


Rot. cart. an, 

20 H. 3. Rot. 
clauſ. 14 H. 3. 
m. 6. Vide li. 5. 
fo. 107. Sir 
Henry Conſta- 
bles caſe. 
Cuſtumier de 
Norm c. 17. 


Weſtm. primer. 


Many have doubted what the common law was before the mak- 
cap. 51. fo. 156. ing of this ſtatute; and ſome have holden, that the common lay 

was, that the goods wrecked upon the ſea were forfeited to the 

king, and that they be forfeited alſo ſince the ſtatute, unleſſe they 

be taved by following this ſtatute. To this I anſwer with Ma- 

crobius, Multa ignoramus, que nobis non laterent, ff weterum lidis 
Bra, li, 3. fo. #ch:s efſet familiaris: for Bracton, who wrote before this ſtatute, 
proveth, that this act is but a declaration of the common la, 
Magis preprie dici poterit avreccum, fi navis frangatur, et de qua nullu 
vivus evaſerit, et maxime fi dominus rerum ſubmerſus fuerit, et quicquid 
inde ad terram wvencrit, erit domini regis, Oc. et quod huj uſinodi dic 
debeant aureccum, werum eft, niſi ita fit, quod verus dominus aliunit 
veniens per certa indicta et figna docuerit res efſe ſuas, ut fi canis vivus 
inveniatur, &c. Et codem modo ji certa figna appoſita fuer merciou 


The Mirrour ſaith, A lour wiew, Ci. les coroners ) de wurecks a kt 
afpent denguirer ou les wrecks vient a terre, guel les choſes, combitn & 
la value diſtindtment per parcells. Et fi home, beſte, oiſell, ou auler 
choſe vivant wvint avecg; ou non, & int per dividend ſoit livre ala 
prochein ville, un ou plfors pur ent reſponder al werey ſeigneur (1. fi. 
prietarie ) ſi la vient challenger, & defreſuer de deins lan. 

And albeit this author wrote after this ſtatute, yet he wrote of 
the ancient lawes before the ſame, and is more large then the word 
of the act: for therein is named onely of a man, a dog, and a cn. 
that eſcapeth alive; and this author ſpeaketh generally of any 
beaſt, hawke, or other living thing, ſo as he * 
but treateth of the common law. 

Rex pro ſalute anime ſuæ, et ad malas conſuetudines abolendas, cu, 
ce//it, quod bena in mari periclitata non perdantur nomine aurecci, fu 
aliguis homo, aut beſtia vivus de navi evaſerit. 
cleared this point, let us peruſe the words of our act. 10 

(1) De wreck de mere.] Wrecke or ſhipwrecke is an Engl 
word, in French, na:age, in ancient French, warech, in Latin 
naufragium, legally wreccugn maris, wrecke of the ſea in legal! un 


derianding is applyed to ſuch goods as after ihipwreck at 


Cap, 4, 


belonging to the king. And where 
wreck belongeth to another than to 
the king, he {hall have it in like man. 
ner. Andhe that otherwiſe doth, and 
thereof be attainted, ſhall be awarded 
to priſon, and make fine at the king; 
will, and ſhall yield damages abo. 
And if a bailiff do it, and it be dif. 
allowed by the lord, and tae lord will 
not pretend any title thereunto, the 
bailiff ſhall anſwer, if he have where. 
of; and if he have not whereof, the 
lord ſhall deliver his bailiff's body to 


the king. 


aeth not this ad, 


And now having 


ſea are 
by 


Cap. 4. Weſtm. primer. 


ertaineth not to the lord admirall, but to the common law. 

Although this ſtatute ſpeaketh onely of wrecke, yet this ſtatute 
extendeth to flotſam, jetſam, and lagan: for which ſee ſir Henry 
Conſtables caſe, lib. 5. ubi ſupra. 

The cauſe wherefore originally wrecke was given to the crowne, 
flood upon two maine maximes of the common law; Firſt, that the 
property of all goods whatſoever muſt be in ſome perſon, Se- 
condly, that ſuch goods, as no ſubje& can claime any property in, 
doe belong to the o by his prerogative, as treaſure trove, 
frayes, wrecke of the ſea, and others; becauſe of ancient time, 
when the art of navigation was not ſo perfect, nor trade of mer- 
chandize grown to ſuch perfection, as now it is, it was a matter of 
great difficulty to be proved, in whom the property of goods 
wrecked at ſea was. Bracton ſaith, Item tempore dicuntur res in nul- 
Ius bonis efſe, ut theſaurus. Item ubi non apparet dominus rei, ficut 
eff de wrecco maris. Item de hiis que pro waivio habentur, ſicut de 
averiis ubi non apparet domi nus, que olim fuerunt inventoris de jure 
naturali, jam efficiuntur principis de jure gentium. Others have 
yeelded another reaſon, that the king by old cuſtome of the realme, 
as lord of the narrow ſea, is bound to ſcoure the ſea of the pirats 
and petie robbers of the ſea: and ſo it is read of that noble king 
Edgar, that he would twice in the yeare ſcoure the ſea of ſuch 


11. 


bi pirats, &c. and becauſe that could not be done without great 
my charge, the law gave unto him ſuch goods as be wrecked upon the 


ſea towards the charge. i 

If a ſhip be ready to periſh, and all the men therein for ſafe- 
guard of their lives leave the ſhip, and after the forſaken ſhip 
periſheth, if any of the men be ſaved and come to land, the goods 
are not loſt, 

A ſhip on the ſea is purſued with enemies, the men for ſafegard 
of their lives forſake the ſhip, the enemies take the ſhip, and ſpoile 
her of her goods and tackle, and turne her into ſea, by the weather 
ſhe is caſt on land, where her men arrived, and it was reſolved by 
all the judges of England that the ſhip was nowrecke, nor loſt. 

(2) Home, cheine, ou cat.) This ſtatute, as hath beene ſaid, being 
but declaratorie of the common law, theſe three inſtances are put 


my but for examples, for beſides theſe two kind of beaſts, all other 
n- beaſts, fowles, birds, hawkes, and other living things are under- 


ſtood, whereby the ownerſhip or property of the goods may be 
knowne: and Bracton yet goeth farther, Si certa /igna appoſita 
fuerint mercibus, ei aliis rebus, Sc. 4 
(3) Mes ſoient les choſes ſaves & gardes per le wiew del wiſe, co- 
lauer, &c.] Yet if the goods be bona peritura, the ſheriffe may 
{ell ſuch goods within the yeare, leſt they ſhould periſh, and nothing 
made of them; and therefore for neceſſity (which is excepred 
Out of law) the ſale in that caſe is good within the yeare. 
4 (4) Et potent prover, c. deins Pan le jour.) Yet if the owner 
© Within the yeare, his executors or adminiſtrators may make 


8 for that this act is but a declaration of the common 


agli | 

atine, . This yeare and day ſhall be accounted from the ſeiſure made 
Il un- Vrecke, for that is the thing whereof the owner may take the 
F are notice. a | 0 


Il. Ixsx. 


.Q 


But 


by the ſea caſt upon the land, and therefore the juriſdiction thereof 
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5 E. 3. 3. 

11 H. 4. 16. 
F. N. B. 112. e. 
Sir Hen. Conſt. 
caſe, ubi ſup. 


Bract. Ii. 1. fo. 8. 
G H, 6. 4 5» 


Rot. pat. 28 E. 2. 
m. 23. in dorſ. 
the Merchants 
of Portugals caſe, 
46 E. 2. 15. 
Rot. clauſ. 5 R. 
2. pro Willielmo 
Fiſhlake. 
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Bract. ubi ſupra, 
fo. 180. 27 E. 
3. c. 13, by his 
marks cart or 
cocker, 3 1 H. 6. 
c. 4. 2 R. 3. fo. 


2. A. 


Pl. Com. 466. 


Da. & Stud. 
. . 


35 H. 6. 27. per 
Notingharr, 

dir Bun, C. aits 
Gait, ubi ſupra. 
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35 H. 6. 27. But if the kings goods be wrecked, and caſt upon ground, where 
a ſubject hath wreck of the ſea, who ſeiſeth the ſame, the king may 
make his proofes at any time when he will, and is not confined 10 
a yeare and a day, as the ſubjeC is. 

Regiſt. fo. Now if the goods or merchandiſes ſo caſt upon the land be not 
V. N. B. 112. ſeiſed, as is aforeſaid, but taken away by certaine wrong doers not 
knowne, the partie may have a commiſſion of oier and terminer 
to enquire of them, that did the treſpaſſe, and to heare and deter. 

8 mine the ſame, and to make reſtitution to the gs 
ide Raft, Pl, (5) Dewant les juſtices del wwrecke appent roy. ] That is, 
r * it ſhall not be fs; in the r ee, but beser the kings 
$ R. 2. cap. 3- e the common law, becauſe che wrecke is ever caſt upon 

e land. 

(6) Et la ou wwrecke appent al auter que au roy, &c.] Wrecke 
may belong to the ſubject, either by graunt from the king, or by 


preſcription, 
BraQ. li. 3. fo. Of ancient time, wrecke of the ſea, and other caſualties, as trea- 
120. ſure trove in the land, ſtrayes, and the like, were primi inventoris 


Britt, 7. 26. 85. guafs totius populi, ſed poſtea ad regem tranſlata fuerunt, quia non nod 
totius populi, fed reipublice etiam caput eft : but if treaſure be found 
in the ſea, the finder ſhall have it at this day. 

2 R. 3. fol. 11. (7) Et rent al volunt le roy.) That is, be fined at the kings 

Vide hic ca. 9. will, which is to be underſtood, that the kings juſtices, before 

3 26. whom the party is attainted, ſhall ſet the fine, Er non dominus rex 

- fer ſe in camera ſua, nec aliter coram ſe, niſi per juſticiarios ſuos : Et 
hec eft voluntas regis, viz, per juſticiarios, et legem ſuam, unam tf 
icere. 


CAP. V. 


T pur ceo que elections doient ere A ND becauſe elections ought to 
frankes, cy defend le roy ſux la be free; the king commandeth 
greeve forfeiture (1), que nul haute upon great forfeiture, that no man 
home, ne auter, per poyar des armes, by force of arms, nor by malice, of 
ne per malice ou manaces, ne diſturbe menacing, ſhall diſturb any to male 
de faire franke election. free election. 


Art. ſuper cart cap. 8. & 13. 33 H. 8. cap. 27. Dier, 8 El. 247. 14 H. 8. 2. 29. 31 Elis. 
gap. 6. (Br. Amercement, 6. 73. 32+ 35. 37. 9 Ed. 2. ſtat. 1. c. 14.) muy 


7 H. 4. cap. 14. See the ſtatute of 7 H. 4. that knights of ſhires for the parlia- 
[169] ment ſhall be choſen /:ibere et indifferenter fene prece aut preecepio. = 
There were two miſchiefs before the making of this ſtatute. 
1. For that elections were not duly made. 2. That elections 0 
not freely made; and both theſe were againſt the ancient Ax 
Rr. of the law, Fiant electiones rite et libere fine interruptione aliqua 3 150 
7 again, Flectio libera et; for before this act in the wreg . 
of H. 3. the electors had neither their free, nor their due el 
for ſometimes by force, ſometimes by menaces, and ſometume® : 
malice the electors were framed, and wrought to make levees 1 
men unworthy, or not elegible, ſo as their election was net 


7H,6,12, due, nor free: this act briefly rehearſeth the old rule of the 5 
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mon law (for that elections ought to be free) wherein both the 
ſaid points are included; 1. It muſt be a due election, and 2. It 
muſt be a free election. 

This ſtatute doth enact, that no man upon grievous forfeiture 
ſhall diſturb any to make free election, and is excellently penned 
in two reſpects; firſt, for that generally it extendeth to all elec- 
tions, that is to ſay, to every dignity, office, or place elective, be 
it eceleſiaſticall or temporall, of what kinde or quality ſoever. Se- 
condly, the act is penned in the name of the king, viz. the kin 
commandeth : and therefore the king bindeth himſelf not to diſtur 
any electors to make free election, as in the like caſe upon a ſtatute 
made in the raigne of the ſaid king; the act ſaying, rex perpendent, 
Sc. the ſame bound the king. Now that electors might make free 
and due elections without diſpleaſure or fear thereof, by this act 
of parliament, as a ſure defence, the king commandeth the ſame 
upon grievous forfeiture : and this act extends to all elections, as 
well by thoſe that at the making of this act had power to make 
them, as by thoſe whoſe power was raiſed, or created fince 
this act. 

(1) Greve forfeiture.] That is, the diſturbers to be puniſhed by 
grievous fines and impriſonment, 

What offices and places be eligible, ſee Artic. ſuper Chart. 
cap. S. and this act extendeth to all elections in counties, univer- 
ſities, cities, corporations, and other places. 

and thus much ſhall ſuffice for the underſtanding of this excel - 
lent and neceſſary act. See hereafter cap. 10. 


CAP. VI. 


7 | peers, 


One miſchiefe before this Ratute was, that ſeeing the words of 
tte ſtatute of Magna Charta were Liber homo non @mercietur, Ic. 
extended not onely to naturall and ſingular men, but to ſole 

ies politique or corporate, and not to corporations, or com- 
michiefe was, that many times not onely cities, boroughs, and 
ow nes, but private men alſo were amercied without cauſe. . Laſtly, 


, at 2 ſaid ſtatute of Magna Charta extended but to him that was 
Wer Dome... 


"6M rough 
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' 


W.2.13E. 1.c.1. 
Pl. Come The 
Lord Berklies 
caſe. 

14 Hf. 4. 20, 22. 
Stamf. Pl. Cor. 
168. c. d. 12 E. a. 
Coro. 38 1. 22 E. 
3. ibid. 275+ 
Dier 12 El. 289. 
ſemble. 


Art. ſuper 
Chart. Cas 8. 2 
vide hic. Ca. 10. 


ET que nul city, borough, ne ville, A ND that no city, borough, nor 

ne nul home ſoit amerce ſans rea- town, nor any man be amerced, 
ſmable encheſon, et ſolonque le quantity without reafonable cauſe, and accord- 
ae treſpaſſe (1), 5. franke home ſavant ing to the quantity of his treſpaſs; 
ſm contenement, merchant ſavant ſon that is to ſay, every free-man ſaving 
merchandiſe, et villein ſavant ſon his freehold, a merchant faving his 
gainage, et ceo per lour peeres. merchandiſe, a villain ſaving his 
waynage, and that by kis or their 


Cap. Itin. Vet. Mag. Chart. fol. 164. b. (Regiſt. 187. 9 H. 3. fat. 1. c. 14.) 


Mag. Chart. CAs 
14> | 


13 E. 1. Attaches 


panies aggre ities, boroughs, and towns. Another ment 8. 
ggregate of many, as cities, bo , F. N. B. 176. 


For all theſe three this ſtatute provideth, wiz. that no city, bo- 
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rough or town, nor any man ſhall be amercied without reaſonable 
cauſe, and according to the quantity of his treſpaſſe, and upon this 
ſtatute the party grieved may have an attachment without any 
prohibition precedent; for this act is a prohibition of it ſelfe, 

And yet the Mirror doth take it, that all this was contained in 
the graund charter, 

(1) Quantity de treſpaſſe.] Here treſpaſſe, tranſgraſſo figniheth 
oftence, fault or default, and ſo it is taken in many auncient records, 
as taking one example for many: the ſtatute, that is called Ragman, 
ordaineth that juſtices ſhall goe through the land, to enquire, heare, 
and determine the plaints and querels of treſpaſſes, as well of the 
bayliffes and miniſters of the king, as of the bayliffes of others, and 
of other people whatſoever they o& except appeales of felony, &c. 
which was underſtood as well of outragious takings, as of all man. 
ner of treſpaſſe, contempt, neglect, default, or offence to the king 
or any other, &c, 
| And in that ſenſe the apoſtle ſaith, Ubi non eff lex, ibi non eff tran/. 
Fleta, lib. 2. c. 1. gre//io, Fleta deſcribing it ſaith, Tranſgreſſio autem eſt, cum modus 

non ſer vatur nec menſura, debet etenim quilibet in facto ſuo modum ba- 
lere et menſuram. 


Mirror, c. 5. 4. 


Stat. voc. Rag- 
man anno 4 E. 
Is 


CAP. VII. 


D ES priſes des conſlables, ou caſtel- 
eins, faits des auters que des 


gents de la ville, ou la caſtles ſont aſſiſe. 
Purwview eft, que nul conſtable ne caſ- 


OF priſes taken by conſtables, or 

caſtellains, upon ſuch folk as be 
not of the town where the caſtle is; 
it. 1s provided, that no conſtable, nor 


telein deſormes nul manner de priſe ne 

ace dauter home que de la ville ou ſon 
caſtle efl aſſiſe, et wi pate, ou gree 
fait deins xl. jours, ſi ceo ne ſoit aun- 
cient priſe due au roy, ou a caſile, ou al 


caſtellain, from henceforth exact any 
priſe, or like thing, of any other than 
of ſuch as be of their town or caſtle; 
and that it be paid, or elle agreement 
to be made within fourty days, if it 


ſeignior del caſtle. be not an antient priſe due to the king, 
or to the caſtle, or to the lord of the 


caſtle. 


Cap. Itigeris vet. Mag. Chart. fol, 154+ b. (9 H. 3. ſtat. 1. c. 19. Altered by 13 Car. 2. ſtate 
1. c. 8.) i 


Fleta, libs 2. Cas 


Of this chapter Fleta ſaith thus, Nullæ prijce capiantur de aliquo 


43s per aliquem cenſtabularium caſtellanum, praterquam de villa, in qua 
fiium fit caſi rum, et illis ſatisfact? fat infra 40 dies, niſ ent priſe anti- 

0 u& debit” regi aut domino caſtri aut caflro debend”, 
Mag. Chart. c. Upon the ſtatute of Magna Charta, and this act, there were two 
19- articles amongſt others, that the juſtices in eyre enquired of, vis. 


De pri ſis factis per wicecomites, wel conſtabularies, vel alios balivos ct 
tra wvoluntatem eorum quorum catalla fuerint © item de priſis domi 
regis five in terra, ſive in mari, ive in aqua dulci, five in libertatibus 
ſpectantibus ad cæſtra ſud, {ir ad civitates ſuas, ie ad burgos uus, 
wel in aliis locis, que funt, et quantum wvaleant, wel quis eas occupaver's 
eelaverit, vel ſuſfocaverit, et quis eas ceperit, conſtabularius, vel alius 


et ai valent. 
on Bracton 


ats 
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Bracton treating of the articles of the juſtices in eyre ſaith thus, 
De priſis domini regis in terra, five in agua dulci, five ſalſa, et liber- 
zatibus ſpectantibus ad caſtella ſua, frve ad comitatum, five ad burgos 
ſuos, que ſunt, et quantum wvaleant per annum. 

And Britton writing of the ſame matter ſaith, Er auxi des priſes 
faits, per nous caſtellans, Q autres que font perners de wittaile, ou de 
autre choſe, per queux tiels priſes ount eftre faits, & a queux damages, 
& de quels gents, & en tiel caſe, woillons nous que nul ne ſoit garrant 
fer continuance de ſeiſin in damage. 

And Fleta hath it thus, De prifis factis per wicecom. conſtabulariot, 
wel alios contra woluntat” eorum quorum catalla illa fuerint : item de 
prifis conſtabulariorum caſtrorum factis de bonis aliorum, quam eorum, 
qui ſunt de wills, ubi caſtra fita ſunt, et de bonis eorum, & c. fi non ſatis- 
fa fuer infra 40 dies, Oc. 

It is to be obſerved, that in the raigne of this king, and in moſt 
of the ſucceeding kings, there have been many other ſtatutes made 
concerning purveyors, yet never did any reporter publiſh any caſe, 
that I have ſeene, and remember, that may ſerve for the expoſition 
of any of them, and many proceedings have beene judicially upon 
many of them againſt purveyors, which doe appeare of record. 
ide Magna Charta, cap. 19. and the expoſition thereof, and the 
third part of the Inſtitutes, cap. Purveyors, 


GAP. VIII. 


L T que nul fine ſoit priſe pur beau- ND that nothing 


F179 


BraR. Ii. 3. fo. 
I 17. 


Brit. fol. T7» 


1711 


Fleta ubi ſupra. 


be taken for 


pleder, ficome auterfoits fuit de- fair pleading, as hath been pro- 

fendu en temps le roy Henry, pier le hibited heretofore in the time of king 

roy gue ore eft, | Henry, father to our lord the king that 
| now is. | 


(52 H. 3. c. 11. 1 Ed. 3. ſtat. 2. c. 8. Regiſt. 179.) 


That is to ſay, by the ſtatute of Marlebridge, anno 52 H. z. 
where this matter is explained. 


e Ve Hep 


T pur ceo que la peace de la terre AND foraſmuch as 
ad eftre feeblement garde avant 


Marleb. cap. 17. 


the peace of 


this realm hath been evil obſerv- 


es heures, pur defalt de bone ſuit fait ed heretofore for lack of quick and freſh 
fur les felons ſolongue due manner (1), uit making after felons in due man- 
et noſment per encheſon des franchiſes ner, and namely becauſe of franchiſes, 
" les felons font reſceves: purview where felons are received; it is pro- 
Jy que touts communement ſoient preftes, vided, that all generally be ready and 
t aparailes, au commandement et a les apparelled, at the commandment and 
fummang des viſconts (2), et au crie de ſummons of ſheriftes, and at the c 

bays (3), de ſuer et arrgſter les felons (4), of the country, to ſue and arreſt felons, 


quant, O 3 


when 


171 


guant meſtier ſerra, auxibien deins 


franchiſes come dehors (5). Et ceux 
que ceo ne ferront, et de ceo ſoient at- 
taintes, le roy prendra a eux grevement 
(6). Et ile default ſoit trove en le 
ſeignior de la franchiſe, le roy ſe pren- 
dra mejme le franchiſe (7). Et ſi le 
default ſoit trove en le bailife, eit len- 
priſoument dun an (8), et puts ſoit greve- 
ment renie, et fil neit de quoy, eit len- 
priſonment de 11. ans. Et fi viſcount, 
coroner, ou auter bailife deins franchiſe, 
ou dehors (9g), per lower, ou per prier, 
ou * per poies, ou per nul manner daffinity, 
concelent, conſentent, ou procurent de 
conceler les felonies faits en lour bailtes, 
ou auterment, ſe teignont attacher, ou 
arreſter les nusfeſants per la ou ils pur- 
ra, ou auterment ſe feignont de faire 
Four effice, en nul maner de favour des 
misfejants, et de ceo ſoient attaintes, que 
ils erent lenpriſonment dun an (10), et 
puis Peu greevement rentes a le vo- 
lunt le roy (11), fils etent de quoy, ſinon, 
erent lenpriſoument de iii, ans, 


1174-1 


(4 Ed. 1. flat, 2. Officium Coronat. 
27 El. Co 13. 39 El. C. 25.) 
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: Cap. 9. 


when any need is, as well within fran. 


chiſe as without; and they that will 
not ſo do, and thereof be attainted, 
ſhall make a grievous fine to the king: 
and if default be found in the lord of 
the franchiſe, the king ſhall take the 
ſame franchiſe to himſelf; and if de- 
fault be in the bailiff, he ſhall have 
one year's impriſonment, and after 
ſhall make a grievous fine; and if he 
have not whereof, he ſhall have im- 
priſonment of two years. And if the 
ſheriff, coroner, or any other bailiff 
within ſuch franchiſe, or without, for 
reward, or for prayer, or for fear, or 
ſor any manner of affinity, conceal, 
conſent, or procure to conceal, the 
felonies done in their liberties, or 
otherwiſe will not attach nor arreſt 
ſuch felons there, as they may, or 
otherwiſe will not do their office for 
favour born to ſuch miſdoers, and be 
attainted thereof; they ſhall have one 
year's impriſonment, and after make 
a grievous fine at the king's pleaſure, 
if they have wherewith; and if they 
have not whereof, they ſhall have im- 
priſonment of three years. 


13 Ed. 1. ſtat. 2. c. 1, 2. & 6. 28 Ed. 3. c. 11. 7 R. 2. c. 6. 


(1) Pur default de bore ſate fait ſur les felons in due manner. 


Some have thought that hue and cry have been grounded upon 
this ſtatute, but this act proveth that hue and cry for the appre- 
henſion of felons was before this ſtatute, for it findeth fault that 
good ſuit, that is, freſh ſuit, was not duly made; and it appeareth 
that hue and cry in thoſe caſes hath been by the auncient Jaws of 
this realme. | 
'The author of the Mirror writing of the auncient laws before 
the conqueſt under the title Des 8 des viels royes ordeines, faith, 
Ordeine fuit que cheſcun del age de xiiii. ans, & ouſtre de mor tell fe- 
cheors enſui wre de wille, & ville a hue and cry. 
Si quis latroni obwiam dederit, eumque nullo edits clamore abire per. 
miſerit, quanticungue fuerit latronis vita æſtimata, extremum folvat de- 
nariolum, aut pleno et ferfecto jurejurando de facinore nihil habuiſe 
copniti confirmato. Sin quis proclamantem audierit, neque Herd fuer ip 
anjecutus, ſue in regem contumaciæ Cui omnem criminis ſuſpictonem di- 
luerit) parnas dato. | i 
Glanvill calleth hue and cry clamor popularis juxta aſſiſam (t, 
fatutum) ſuper hoc proditam. But this ſtatute is not now extant. 
Bracton of hue and cry ſaith, Statim et recenter inveſtiganda ſunt 
wveſtigia maiefatorum, et ſeguenda per ductum carectæ, paſſus on” gk 


Mirror, ca. 1. 
83. 


Inter leges Re- 
sis Cauuti. 


Glanv. li. 14. 
6-4 


Brac, 1. 3 fo, 
12h | 
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et wveſtigia hominum, et alio modo, ſecundum quod conſultius et melius 
Feri poſfit. 
And it is one of the articles of that auncient court of the view 
of frankpledge (of whoſe antiquity we have ſpoken before) to en- 
quire of hue and cries levied and not purſued. 
All theſe authorities were before the making of our act, and 
therefore it was truly ſaid, whoſoever ſaid it, Perwetuſta Anglorum 
lege ſancitum eft, ut fi quis damnum ex furto paſſus, aut gui ipſum ſpo- 
liatum viderit, ſontem per acclamationem inſequatur, conſtabularius ejus 
villæ cujus opem implorat, auxilia ciere furemgue perquirere debeat ; 
quod fi furem illic non deprehenderit, in proximam commigrare, et con- 
abularium ad ferendas ſappetias iterum invocare, Ic. | 
Of this hue and cry our auncient authors fince our ſtatute have 
alſo written, and divers acts of parliament have ſince been made, 
concerning hue and cry, as the ſtatute De officio coroxatoris, made 
the next yeare after our act, where it is ſaid, Et omnes ſequantur hu- 
tefrum, et veſtigium, ff fieri poteſt; et qui non fecerit, et ſuper hoc con- 
vickus fuerit, attachielur, quod fit coram juſticiariis de gaola, Oc. 
28 E. 3. & 27 Eliz. + 

(2) Au commandement et a les ſummons des viſcounts, & c.] Men 
ought to be in theſe caſes at the commandement of the ſheriffe, for 
he hath c:/fodiam comitatus committed to him; and he that goeth 
not at the commandement of the ſheriffe or conſtable at the cry 
of the country, that is, upon hue and cry, ſhall be grievouſly fined 
and impriſoned. | . 

(3) Ou a crie de pais.] Note, in legall underſtanding hue and 
ene is all one; in ancient records they are called hute/ium et clamor, 
and here crie is uſed for both. And this hue and crie may be by 
horne and by voice, avec hue & crie de corne & de bouche. Now 
the hue and crie ſhall be made, and all incidents thereunto, you 
thall reade in the aboveſaid ftatutes, and in our reports you ſhall 
find how the ſame have been expounded. 

(4) De fuer & arrefter les felons.) By theſe words it is holden, 
that there muſt be a felonie done, or ele the arreſting of the party, 
though it be upon hue and cry, is unlawfull, becauſe it wanteth 
a foundation; but if a felonie be done, and the hue and cry is 
againlt one, that is neither indicted, nor of ill fame, nor ſuſpicious, 
nor unknowne, yet the arreft of him is lawfull, though he be not 


- 
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\S pa. 


there is a foundation of a felogie committed. And he that levieth 
hue and crie upon another without cauſe, ſhall be attached and 
puniſhed for diſturbance of the kings peace. 

(5) Auxibien deins franchiſes come debors.] This was not intend- 
ed of ſanctuaries, but of lords, and others, that had franchiſes of 
infangtheſe, outfangthefe, and the like. f 
(66) Le roy prendra eux gre vement.] That is, at the kings ſait they 

ſhall be fined grievoully, and impriſoned. 


Prendra a meſme le Joel It ſeemeth hereby, that the franchiſe 
is loft for ever, for the words be, that the king ſhall take to himſelf: 
the franchiſe (wiz. as forfeit.) 

% Et fi le default Joit trove en le bailife, eit lenpriſonment dun an, 
&.] And this is according to the old rule, Qui nou habet in ere, 


«et 11 cor one. 
O 4 (90 Er 


guilty; for the hue and cry of it ſelfe is cauſe ſufficient, where 


Mag. Chart. c. 


Brit. fol. 19, 20. 
Fleta, lib. 1. ea. 
24. 

Anno 4 E. 1. 

4 E. 1. De Offic, 
Coro. Vid. 

13 E. 1. Stat. de 
Winch. 

28 E. 3. ca. 11. 
27 Eliz. ca. 13. 
Cap. Itin. Vet. 
Mag. Chart. 155. 
W. 2. cap. 29. 


5 H. 7. 5. a. 
2 H. 7. 15. b. 
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Mirr. cap. 2. 
Britt. ubl ſup» 


Lib. 7. fo. 6, 7. 
Dier 23 El. 370. 


29 E. 3. 39. 
11 E. 4. 4. b. 
5 H. 7. Go 

2 H, 7. I 5+ 


(7) E. ji le default ſoit trove in le ſeigniour de la franchiſe, le roy e 
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(9). Et ff wiſccunt, coroner, ou auter bailife de franchiſe, ou de her, 
&c.] Note here five things are rehearſed, as cauſes wherefore ſhe. 
riffes, and other the kings officers and miniſters of juſtice doe neg. 
lect their duties. 1, By prayer, prece (by letters, meſſages, ot 
word of mouth.) 2. Reward, precio (ſordid Pen 3. Feare, 
affections.) 

4. Sanguine, any manner of conſanguinitie or affinitie: under 
which word (affinitie) in this act is included as well neereneſſe of 
blond, as alliance by marriage. Laſtly, fawore, favour, in reſpect 
of friendly affection, for men may be corrupted, not onely by re. 
ward, but in reſpect of the other foure alſo, all tending to one and 
the ſame end, to ſuppreſſe truth; as here to conceale, conſent, or 
procure to conceale the felonies done within their ſeverall pre. 


(10) II eyent linpriſanment dun an, &c.] Note here the puniſh. 
ment tor concealement of felonies, or conſenting to, or procuring 
the concealment of the ſame; for all this make not them accel. 
ſarie to the felony, for then they were to have been puniſhed in 
another manner, but it is called miſpriſion, or concealement of 
felonie. Obſerve well the puniſhment of this miſpriſion, but the 
learning thereof appertaines to the treatiſe of the pleas of the 
crowne, and therefore this little touch here ſhall ſuffice. See the z. 


: Præce. 

Precio, 
Metu, metu (the baſeſt, and yet the moſt forcible of al 
Sanguine. 
Favore. 

cincts or bayliwicks. 

Part of the Inſtitutes, cap. Miſpriſion. 

(11) A weolunt le roy.] See here Cap. 4. 20. 25. 
[ 174 ] © A FP. X, 


PN T pur ceo que petits gents meins 

ſages ſoient eſlieus (1) ore de novel 
communement al office de coroner : et 
meſtier ſerroit que probes homes loialx 
et ſages ſe intermellent de cel office : 
purview eſt, que per touts les counties 
ſoient eflieus ſuſtiſant (3) homes coro- 
ners (2), des plus loyals et plus ſages 
chivallers (4), queux melius ſachent, 
puiſſent, et voilent a cel office entender 
(5), et que loyalment attachent et re- 
preſentent les plees de la corone (). Et 
gue le vicont eit conter-rolles ove les 
coroners, auxybien des appeales, come 
des enqueſts, de attachments, ou des 
auter's choſes, que a cel office appendent. 
Et que nul coroner riens demande, ne 
preign* de nulluy pur faire ſon office, ſur 
pain? de la greeve forfeiture al roy (7), 
[14 E. I. Stat. Exon. ] 


AND foraſmuch as mean perſons, 

and undiſcreet, now of late are 
commonly choſen to the office of co- 
roners, where it is requiſite that per- 
ſons honeſt, lawful, and wiſe, ſhould 
occupy ſuch offices; it is provided, 
that through all ſhires ſufficient men 
ſhall be choſen to be coroners, of the 
moſt wiſe and diſcreet knights, which 
know, will, and may beſt attend upon 
ſuch offices, and which lawfully ſhall 
attach and preſent pleas of the crown; 
and that ſheriffs ſhall have counter- 
rolls with the coroners, as well of 2p- 
peals, as of enqueſts, of attachments, 
or of other things which to that othce 
belong; and that no coroner demand 
nor take any thing of any man to do 
his office, upon pain of great ſorſei- 
ture to the king. | 


Cap. Itin. fo. 155. (28 Ld. 3. c. 6. 1 H. 8. Co 7. 4 H. 6. 15. 4 Ed. . ſtat. 2. Officium Curonate | 


3 Hl. 7. c. 1.) 


The 
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0. 
ors, The miſchiefe before doth appeare in the preamble, viz. That 
he. men of ſmall value and little underſtanding, of late times were 
eg. choſen to the office of a coroner, where it ſhould be needfull that 
ot a coroner ſhould have five qualities: 1. That he ſhould be probus 
ae, homo: 2. Lawfull, . /egalis homo: 3. Of ſufficient underſtanding 
1s, and knowledge: 4. Of good ability and power to execute his 
de office according to his knowledge: 5. and laſtly, Of diligence 
of and intendance for the due execution of the ſaid office. And rea- 
ect ſon required it ſhould ſo be, for that coroners were in thoſe dayes 
re. the principall gardeins of the peace, and therefore the common 
and law did not onely require expert men to be coroners, but men of 
or ſufficient ability and livelihood for three purpoſes: 1. The law 
Te. preſumes that they will do their duty, and not offend the Jaw, at 
the leaſt for feare of puniſhment, whereunto their lands and goods 
ſh- be ſubject. 2. That they be able to anſwer to the king all ſuch 
ing fines and duties as belong to him, and to diſcharge the country 
el. thereof, wherewith the country being their electors were charge- 
in able, as hereafter ſhall be touched. 3. Ihat they might execute 
of their office without bribery. And theſe five properties are ne- 
the ceſlary to every officer. Vide the laſt clauſe of this act. 
the (1) Scient efliens.] It is to be knowne, that the office of a coroner 
3 ever was, and yet is Eligible in full county by the freeholders, by 
the kings writ De coronatore eligende and the reafon thereof was, 
for that both the king and the country had a great intereſt and be- 
nefit in the due execution of his office, and therefore the common 
law gave the freeholders of the county to be electors of him. And 
for the ſame reaſon of ancient time the ſherifte called vicecomes, 
who had cu/todiam comitatus, was alſo eligible; for firſt, the earle 
himſelfe of the county had the office of the ſheriffe of the county, 
and when he gave it over, the wicecomes (as the word ſignifieth) 
155 came in ſtead of the earle, and was eligible by the freeholders of 
re 


the county: and moreover, for the ſame cauſe were conſervators 


elected the verderors of the foreſt, and all theſe for the time of 
peace: for the time of war, there were likewiſe leaders of the 
counties ſouldiers, of ancient time choſen by the freeholders of the 
county, _ | | 
Erant et aliæ poteſtates et dignitates per provincias et patrias univerſas, 
et fer fingulos comitatus totius regni predict? conſfitutæ, qui Heretoches 
apud Aug los, vocabantur, ſeilicet barones, nobiles, et inſignes ſafientes, et 
fideles et animoſe : Latine wverd dicebantur ductores exercitus, apud Gal- 
lu, capitales conftabularii, vel mareſchalli exercitus. Illi vero ordina- 
bant acies den/i/}imas itt præliis, et alas conſtituebant prout decuit, et 
prout eis viſem fuit, ad honerem corone, et ad utilitatem regni. Ii 
vero dri eligebantur per commune concilium pro commune utilitate 


85 regni, per provinctas et patrias univer/as, et per fingulos comitatus in 
e pleno F oltemote, freeut et“ vicecomites provinciarum et comilatuum elivi 
id aebent » We . 2 


The Mirrour ſpeaking of the articles by old kings ordained, 


garder le fais, guant les countes Joy demiſteront del gard, c. And 

lie theriffe was choſen by writ directed to the coroners. | 
And fo were the conſervators of the peace eligible alſo, by writ 

dieded to the ſheriffe, | 

For 


its 


of the peace in like manner choſen, and ſo were, and yet are 
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Vide devant, 
C. CY 


[175 ] 
Inter leges Edw. 
regis, cap. de 
Heretochiis. 


* Nota. 
Nota. 


Mirr. cap. Is 


faith, Auxi fuer ordeines coroners in cbeſcus countie, el wviſcounts a 83. 


Rot. pat. a 
5 E. 1. 
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For the verderor, he is ſtill choſen by the freeholders of de 
county by the kings writ. | 
Art. ſuper cat. Our king in the 28 yeare of his raigne reſtored to his 


* E. r, the ancient election of ſheriffes in theſe words, Le roy ad gram 4 * 
Pin « Gow. fon people, que ils eint election de lour wiſcount en cheſcun countie, oy wil 2 
count neſt my de fee, filx woilliont. (6) 


72 R. 2, cap. 22 But now by the ſtatute of 12 R. 2. the chancellor, treaſure; 
5 WA keeper of the privy ſeale, ſteward of the kings houſe, the kin 
De Vic 14 E.  chamberlaine, clerke of the rolls, juſtices of the one bench and of 


oy the other, barons of the exchequer, and all other that ſhall be call. . 
ed, are to ordaine, name or make ſheriffes, ſhall be firmly ſwome ks 
that they ſhall not ordaine, name, or make any ſheriffe, for any Prom: 
gift or brucage, favour or aſrection, but that they ſhall be of the eau 
_ lawfull men; and ſufficient, to their eſtimation and knoy. « 7 
edge. 

Dier, 1 El. ſo. It is holden in our books, that albeit the king dieth, yet the n I 

163. coroner, becauſe he is elected by the freeholders of the county by * 
writ, and retourned of record in the chancery, which is a judicial 65 
act, remainzd, and ſo of the verderor: otherwiſe it is of Judyes on of 
and juſtices, that hold their places by writ, commiſſion, letters wie 
patents, or otherwiſe at will, which might be a reaſon where. "I 0 
tore the ſheriffe of ancient time was eligible, for that he had a Fiber 
todiam comitatus, and a principall conſervator of the peace; and uber 
therefore his authority ſnould not ceaſe by the death of the king, De 
no more then that of the coroner. this 

Now ſeeing that coroners are elected by the county, if they be A 
inſufficient, and not able to anſwer ſuch fines and other duties in he | 
reſpect of their office, as they ought, the county as their ſuperiour = 

In Scaccar. inter ſhall anſwer the ſame: as for example, the county of Kent made 110 

precept. Term. election, by force of the kings writ, of William Herlizon to be one B&H 

_—_ _— of the coroners for the ſame county, who after was amercied fro 

4E. 3. ex parte a ee 

= ty Jalſo retourno 40 5. whereupon proceſſe went out to the ſheriffe to A 

Regis. 20 H.g, levie it; the ſheriffe upon his oath ſaid, that the ſaid William Her- % 
lizon en habet terras vel tenementa, bona ſeu catalla in baliva ſu, bol 
nec habuit, unde dict denarii levari polſint: now faith the record, Þ 
Et quia ipſe coronator electus fuit per comitatum, fc. ita quod in di. how 
feftu ejuſdem coronatoris totus comitatus ut elefor et fuperior, Sc. u. aſte 


Reſpondeat ſu- 4 regi reſpondere; præceptum fuit nunc vicecomiti, quod de terris if 

perior. tenementis hominum totius comitatus in baliva ſua fieri fac pred? 
RE 40s. And the like law was of the ſheriffe, and other the faid 
officers, when they were eligible. But now let us returne to the 
purview of our act. | 


7 5 Pe 75 (2) Homes ceroners.] The number of coroners are not ſet dow" 
1 Ht. F * by law: in moſt counties there are foure, in ſome counties ſixe, m 1 
I. N. B. 163. k. ſome fewer, and in ſome counties one. 
For the word coronator, fee Mag. Cart. cap. I'7. d 
[ 176 ] (3) Sufficients.] Sufficiens is a large word, and implyes as much 33 


Li. 8. to. 41. 74oneus, and it hath two of the attributes mentioned in the preamble, 


Greiflies caſes. that is lawfull, and ſage. | : 

+ $0 163. 5. (4) Chivaliers.}]. In ancient times none were choſen under the 
\ od ery CS degree of knighthood to be coroners. But ſome ſay, that 

14 E. 3. cap. 7. word (chivaliers) was put into this ſtatute, to the end that : 
Brit. 3. b. Flet, Party to be choſen might have ſufficient in the county, which ma) 
lib. 1. cap. 18.25. ferve for interpretation of divers other ſtatutes, being,accom 


23 «NN. p. J. Mag. zich uſe and experience. 
Cm. e. 17. * P (5) Dueus 


F. N. B. 164. 
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(5) Queux melius ſachent, puiſſent, et voilent a cel office entender, 
c. Vi melius ſciant, poſſint, et velint officio illi intendere, Cc. 
Note well theſe three qualities. 

' Now what cauſes there be to remove a coroner, vide Regiſt. 

F. N. B. | 
F (6) Que les coroners boialment attachent et repreſentent les plees del 
gon, & c.] By this it appeareth, that the coroner is judge of the 
auſe, and not the ſheriffe ; and this agreeth with our old and lat- 
er books, onely the ſheriffes have counter-rolls with the coroners 
by force of this act, and therefore a certiorari may be directed to 
the ſheriffe and coroner to remove an appeale by bill before the 
coroner, becauſe the ſneriffe hath a counter-roll : but if the cer- 
tiorari be directed to the ſheriffe onely in caſe of appeale or in- 
ditment of death, it is not ſufficient to remove the record, becauſe 
he is not judge of the cauſe, but hath onely a counter-roll. Vide 
Magna Chart, cap. 17. many authorities cited there concerning 
this matter, 

(7) Et que nul coroner riens demaund, ne preigne de nulluy pur faire 
en office, ſar peine de la greve forfeiture al roy.] And this was the 
ancient law of England, that none having any office concerning 
adminiſtration of juſtice, ſhould take any fee or reward of any ſub- 
ject for the doing of his office, to the end he might be free and at 
liberty to doe juſtice, and not to be fettered with golden fees, as 
fetters to the ſuppreſſion or ſubverſion of truth and juſtice : and 
therefore this ſtatute was made in affirmance of the common law 
this onely is added, fur paine de greve forfeiture al roy. 

A coroner received 1d. of every viſne when they came before 
the judges in eire, as belonging to his office, which was neither 
againſt the common law, nor this ſtatute ; for he tooke 1t not for 
doing of his office, but a right due to his office, which might have 
a reaſonable beginning, viz. for and towards his travaile, attend- 
ance, and charges, 

And this ſtatute ſtood in force untill the ſtatute made in 3 H. 7. 
ca. 1. which gave him a fee af xiii. s. iii. d. upon the view of the 
doly, of the goods of the murderer, &c. | 

But if the coroner fit upon the view of any ſlaine by miſad- 
venture, he mall have nothing. More ſhall be ſaid hereof here- 
aſter, cap. 26, 
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ND foraſmuch as many being 
indicted of murther, and culpable 

of the ſame, by favourable inqueſts 
taken by the ſheriff, and by the king's 
writ of odio et atia, be replevied unto the 
coming of the juſtices in eyre; it 18 
provided, that from henceforth ſuch 
inqueſts ſhall be taken by lawtul men 
choſen out by oath (of whom two at 
the leaſt ſhall be knights) which by no 
affinity 


L T pur ces que pluſors reintes de 
mort de home, et que ſont culpables 

de meſme Ia mort font (per favorables 
queſts, priſes per viſconts et per bre* 
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affinitic, touchent a les priſoners, ne affinity with the priſoners, nar ov. nnot 
auterment ne ſoient ſuſpettious, [Gloc, wile, are to be ſuſpected, | 
c. 9. Welt. 2. c. 29. ] 1 
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(1) Que les felons.) This ſtatute extendeth not to treaſon, vid woulc 
is tie higheſt offence, nor to petit larceny, which is of all felowr Fe 
the !owelt, zudge 
This act doth extend as well to women as to men, and fo it dot * 


appeare by divers auncient and late precedents, and to that end it iſe, 
makers of this act did uſe this generall word, felons. EF 
(2) Efcrizs et apertement de male fame.) No perſon ſhall be pit to t] 


to this puniſhment unlefle the matter be evident or provable, Which they 
is the duty of the judge to look unto. | or 0 
(3) Ne foy woilent mitter en enqueſts des felonies.) This act ſpeaketi thin 


onely of indictments at the ſuit of the king. But the judgeme" bac] 
of paine forte et dure was at the common law, both in appeales ? dra 
in indictments. | 

A man may ſtand mute two manner of wayes; firſt, when be 
ſtands mute without“ ſpeaking of any thing, and then it ſhall be l. 
quired, whether he ſtood mute of malice, or by the act of Go; 
and if it be found, that it was by the act of God, then the judge 
of the court (who ever are to be of counſell with the priſoner, ® 
give him law and juſtice) ex officio ought to inquire whether he 
the ſame perſon, and of all other pleas which hee might hate 
pleaded, if hee had not ſtood mute. of 

And note well the aboveſaid words of our books [whether 


malice, or by the act of God] for it may be, the priſoner 2 
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anot ſpeake, and yet being not mute by the act of God, he ſhall 

forthwith put to his penance, as if the delinquent cut out his 

ne tongue, and thereby become mute. 

Another kinde of mute 1s, when the priſoner can ſpeake, and 

rhaps pleade Not guilty, or pleade a plea in law, and will not 

nclude to the enqueſt according to this act; or ſpeake much, 

ut doe not directly anſwer, &c. for idem eff nibil dicere, et inſuffi- 

unter dicere: to be ſhort, when in the end he will not put himſelfe 

pon the enqueſt, that is, de bono et malo to be tried by God and the 4 E. 4. 17. 

puntrey, then this act is ſufficient warrant, if the cauſe be evident 7 E- 4. 29. 
probable, to put him to his penance; but if he demurre in law, “ * 

Wd it be adjudged againſt him, he ſhall have judgement to be 

Winged: and though by his demurrer he refuſe to put himſelfe upon 

e enqueſt according to the letter of this act, yet for as much 

he is out of the reaſon of this act, for that he refuſeth not the 

riall of the common law, the demurrer being allowed to him by 

aw, and to be tried by the judges, he ſtall not be put to his pe- 

ance, but have judgment to be hanged; and fo it is if he chal- 

nge above the number of 36. he ſhall be hanged, and not have 3 H. 7. 2. & . 
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fal (4) A fate le rey. ] This act extends not to the ſuit of the party 

[tice dy appeale, becauſe the judgement of paine fort et dure was both in 

m ppeale and indictment at the common law, as hath been ſaid, and 

ich tereafter ſhall be ſaid and proved. 

() Soient myſes en la priſon fort et dure.] Upon theſe words there Stamf. Pl. Cor. 
* lave beene divers opinions; firſt that the puniſhment of paine fort 149. f. 


t dare was given by this act. 

Some other have holden, that at the common law for felony the 8 H. 4. 2. 
priſoner ſtanding mate ſhould upon a nihil dicit be hanged, as at A 3 
his day it is in caſe of high treaſon, and, as they ſay, in caſe of 3 
pppeale. Others have holden that at the common law, in favour 21 E. 3. 18. 
of life he ſhould neither have paine fort et dure, nor have judge- 

ent to be hanged, but to be remaunded to priſon untill he 
would anſwer. 

For the finding out of the truth herein, let us firſt ſee, what the 
judgement, which our act calleth Vert et dure is, and then what 
de reaſon ſhould be, that ſo ſevere a judgment is given in that 
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aſe, 
put The Judgement is, that the man or woman ſhall be remaunded 8 H. 4. 1. 
ch to the priſon, and laid there in ſome low and dark honſe, where 4E- + 11. 


Tr. 40 El. ubi 


tley ſhall lie naked on the bare earth without any litter, ruſhes, ſup. 


Cr other clothing, and without any garment about them, but ſome- 
ling to cover their privy parts, and that they ſhall lie upon their 
ks, their heads uncovered and their feet, and one arme ſhall be | | 
awne to one quarter of the houſe with a cord, and the other arme | nn 


| he © another quarter, and in the ſame manner ſhall be done with i 
1. us legges, and there ſhall be laid upon their bodies iron and 1 
od; rk lo much as they may beare, and more, and the next day fol- 
oe b on they ſhall have three morſels of barly bread without any 


= and the ſecond day they ſhall drinke thrice of the water 
ek next to the houſe of the priſon (except running water) 
out any bread, and this ſhall be their diet untill they be dead. 


gh upon the matter they ſhall die three manner of wayes, 
of * Ney *, fame, et frigore, by weight, famine, and cold, and there- | 
ith is puniſhment (if it were executed according to the — [ 179 ] 
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affinitie, touchent a les priſoners, ne 


auterment ne ſoient ſuſpectious. [ Gloc. 
c. 9. Welt. 2. c. 29.] ö 
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affinity with the priſoners, nor other. 
wiſe, are to be ſuſpected, 


(5 H. 7. f. 5. Regiſt. 133. 9 H. 3. ſtat. 1. cap. 26. 6 Ed. 1: ſtat. 1. e. 9.) 


26. 


Mag. Cart. ca. See the 26 chapter of Magna Charta where this matter i; 
handled at large, and need not here to be repeated, and how this 


writ De odio et atia was taken away, and ſince revived by a later 
ſtatute, as there it appeareth. 
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T is provided alſo, that notorious 

felons, and which openly be of eri 
name, and will not put themſelves in 
enqueſts of felonies, that men ſhall 
charge them with before the juſtices 
at the king's ſuit, ſhall have ſtrong 
and hard impriſonment, as they which 
refuſe to ſtand to the common law of 
the land. But this is not to be un- 
derſtood of ſuch priſoners as be taken 
of light ſuſpicion. 
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appeare by divers auncient and late precedents, and to that end the 
makers of this act did uſe this generall word, felons. 


(2) E/crizs et apertement de male fame.) No perſon ſhall be pit 
to this puniſhment unlefle the matter be evident or provable, which 
1s the duty of the judge to look unto. | 

(3) Ne foy woilent mitter en enqueſts des felonies.) This act ſpeaketi 
onely of indiftments at the ſuit of the king. But the judgement 
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then the judge 
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cannot ſpeake, and yet being not mute by the act of God, he ſhall 
be ſorthwith put to his penance, as if the delinquent cut out his 
owne tongue, and thereby become mute. 
Another kinde of mute 1s, when the priſoner can ſpeake, and 
perhaps pleade Not guilty, or pleade a plea in law, and will not 
conclude to the enqueſt according to this act; or ſpeake much, 
hut doe not directly anſwer, & c. for idem e nibil dicere, et inſuffi- 
cienter dicere : to be ſhort, when in the end he will not put himſelfe 
upon the enqueſt, that is, 4% bono et malo to be tried by God and the 4 E. 4. 17. 
countrey, then this act is ſufficient warrant, if the cauſe be evident 7 E. 4- 29+ 
or probable, to put him to his penance; but if he demurre in law, 14 E. 4.7. 
and it be adjudged againſt him, he ſhall have judgement to be 
hanged : and though by his demurrer he refuſe to put himſelfe upon 
the enqueſt according to the letter of this act, yet for as much 
as he is out of the reaſon of this act, for that he refuſeth not the 
triall of the common law, the demurrer being allowed to him by 
law, and to be tried by the judges, he ſtall not be put to his pe- 
nance, but have judgment to be hanged; and fo it is if he chal- 
lenge above the number of 36. he ſhall be hanged, and not have 3 H. 7. 2. & N. 
paine fort et dure. 
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hal (4) 41 fate le roy.} This act extends not to the ſuit of the party 
ces by appeale, becauſe the judgement of paine fort et dure was both in 
ong appeale and indictment at the common law, as hath been ſaid, and 
5 hereafter ſhall be ſaid and proved. 


(5) Soient myſes en la priſon fort et dure.] Upon theſe words there Stamf. Pl. Cor. 
have beene divers opinions; firſt that the puniſhment of paine fort 149. f. 
et dure was given by this act. 5 

Some other have holden, that at the common law for felony the 8 H. 4. 2. 
priſoner ſtanding mute ſhould upon a ibi dicit be hanged, as at * yo ere 
this day it is in caſe of high treaſon, and, as they ſay, in caſe of * "PI 
appeale. Others have holden that at the common law, in favour 21 E. 3. 18. 
of life he ſhould neither have paine fort et dure, nor have judge- | 
ment to be hanged, but to be remaunded to priſon untill he 
would anſwer. 
For the finding out of the truth herein, let us firſt ſee, what the 
Judpement, which our act calleth fort et dure is, and then what 
- reaſon ſhould be, that ſo ſevere a judgment is given in that 
caſe, 


The judgement is, that the man or woman ſhall be remaunded 8 H. 4. 1. 


* to the priſon, and laid there in ſome low and dark honſe, where - Sag 2 E.. * 
tiey ſhall lie naked on the bare earth without any litter, ruſhes, . - 


or other clothing, and without any garment about them, but ſome- 
thing to cover their privy parts, and that they ſhall lie upon their 
backs, their heads uncovered and their feet, and one arme ſhall be 
awne to one quarter of the houſe with a cord, and the other arme 
to another quarter, and in the ſame manner ſhall be done with 


he . ] 
5 their legges, and there ſhall be laid upon their bodies iron and | 
od; IN lo much as they may beare, and more, and the next day fol- : 
965 45 * they ſhall have three morſels of barly bread without any 

"70 * and the ſecond day they ſhall drinke thrice of the water 

be 3 next to the houſe of the priſon (except running water) 
ave out any bread, and this ſhall be their diet untill they be dead. 

Buy as upon the matter they ſhall die three manner of wayes, 

of fore Vene ame, et frigore, by weight, famine, and cold, and there- 
-uth is puniſhment {if it were executed according to the . [ 179 ] 
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fort et dure, viz, notorious felons, and which be openly of ill name, 
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of the law) ſhould be of all other the moſt prievous and er 
But what ſhould be the reaſon of this ſo terrible a — oe caſe he 


This act anſwereth, becauſe he refuſeth to ſtand to the common ſeeing 
law of the land, that is, lawfull and due triall according to lay, the act 


and therefore his puniſhment for this contumacy without compa. So 
riſon is more ſevere, laſting, and grievous, then it ſhould have beene * 

for the offence of felony it ſelfe; and for the felony it ſelſe, it And 
cannot be adjudged without anſwer. l er 
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Now let us examine the opinions aboveſaid, and we hold, that 
none of them are conſonant to law; for as to the firſt; we hold that 
this heavy puniſhment was not given, that is, firſt inflied by this! 
act: for what court, or judges upon theſe words [have ſtrong and 
hard impriſonment] could frame ſuch a judgement as is aboveſaid, 
conſiſting upon ſo many divers particulars? and therefore it muſt! 
neceſſarily follow, that the ſaid puniſhment which this ſtatute 
calleth fort et dure impriſonment, becauſe the penance was to be! 
done in priſon, was before this act, but ſufficiently ſignified (as it! 
hath beene ever fince) by theſe two epithets, fort et dure; fo 28 
this act ſetteth forth the quality of the judgement, and not the 
Judgement it ſelfe. 

2. This act deſcribeth what perſons ſhall be puniſhed by pains] pr 

1 


but ſetteth not downe (as hath been ſaid) what the puniſhment is, 


but provideth it ſhall not be for legier ſuſpition. | deins 6 

3. All books, that held with great authority, that in caſe of ap- ſi gr, 
peale the priſoner upon ſtanding mute ſhould have judgement 4 \..;., 
Paine fort et dure, do prove that ſuch a judgement was before the Jp | face 
making of this act, for this ſtatute extends not to appeales, which WW - 5 


are the ſuit of the ſubject, but onely to the ſuit of the king, which 
is by way of indictment: and herein the words of Fleta are very 
remarkable, S/ autem appellatus nihil reſpondere velit, &c. et appellans 
inde petierit judicium, indefenſus remanebit, morti tamen non condemna- 
bitur, ſed gaole committetur, &c. And there ſetteth downe the pe- 
nance, which of neceſſity muſt be (as hath been ſaid) by the com- 

r er 
priſon 


this act; ſo as the penance in caſe of appeale, is both by auncient 
| &man 


and ſound authority. | | 

To the ſecond opinion, if the priſoner ſtanding mute ſhould be 
hanged by the common law; the aunſwer to the firſt doth anſwer 
this alſo, and if he ſhould be hanged by the common law, this or A 
tute taketh it not away, but ordaineth that he ſhall have ſtrong an 4 


hard impriſonment. And therefore by their opinion, the felon . 
ſtanding mute might be hanged at this day, which is againſt all 
our books, and againſt conſtant and continuall experience.. R A 

To the third, let no man imagine that the common law, — o 
is the abſolute perfection of reaſon, could foſter ſo unreaſona e IF 
and unjuſt a meane of encouragement of felons, that they by oy ae 
owne contumacy againſt the common law ſhould ſuffer onely one us 
of the loweſt puniſhments, wiz; impriſonment until they would oh Th 
anſwer; and the anſwers to the firſt are anſwers to this alſo, Ave fats 

Now let us ſee what our auncient authors (who as you b nn; ;, 
often perceived, have heretofore beene our good guides) lay in e. 
behalfe. 8 . this 7 QUr 

You have already heard Fleta ; and Britton alſo mention 1 in Wl 


penance in two ſeverall places, both upon the indictment, an ** 4 
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the appeale, and voucheth no ſtatute therefore, as no doubt in this 
ale he would, as in other like caſes he had done, and ſpecially, 
ſeeing he wrote ſoone after this ſtatute, hee would have mentioned 


il the ſtatute had not beene made in affirmance of the common 


of the Mirror ſaith, In peche de homicide chient mortalment ceux 
que occiont home in priſon per ſurcharge de peine en caſe quant aſcun tft 
julge al penance, And in. another place writing upon our very 
chapter, hee ſaith, Le point de mitter gents rettes de ow que ſe ne 
wiillent mitter in palit, a penance, eft cy diſuſe que ben les tue ſans aver 
regard as conditions des perſons, Ac. This author, as hath been ſaid, 
writeth of the auncient law long before this act, as he himſelfe 
teſifieth in the beginning of his booke. He calleth this paniſh- 
ment of paine forte et dure (the penance) becauſe it 1s the greateſt 
and moſt ſevere penance, and paine of all other, and ſo it 15 com- 


the act that had inflicted ſo ſtrange and ſtupendious a puniſhment, | 


T179 


Mirror, c. 1. 8 9. 


Mirror, c. 5. C4. 


[ 180 } 


monly called in our books. 
CAT, 


LTi defende, que nul ne raviſe 
ne preigne a force (1) damaſelle 
dein age (2), ne per ſon gree, ne ſans 
ſu gree, ne dame ne damaſelle de age, 
unter feme mauger le ſoen. Et ſi ul 
face, a le ſuit celuy que ſuera deins 
I 40 jours, le roy luy fra common droi- 
ture, Et fi nul commence la ſuit deins 
540 jours, le roy ſuera, et ceux queux 
i rvera culpables, ils averont la pri- 
ſmment de ii. ans, et puis ſerront rentes, 
ala volunt le roy, et fils neient dont 
fre rentes, ſoient punies per plus longe 


jrijonment, ſolongue ceo que le treſpaſſe 


Gmande, 


ſtatute. 


XIII. 


AND the king prohibiteth that 

none do raviſh, nor take away by 
force, any maiden within age (neither 
by her own conſent, nor without) nor 
any wife or maiden of full age, nor 
any other woman againſt her will; 
and if any do, at his ſuit that will ſue 
within fourty days, the king ſhall do 
common right; and if none commence 
his ſuit within fourty days, the king 
ſhall ſue; and ſuch as be found cul- 


pable, ſhall have two years impriſon- 


ment, and after ſhall fine at the king's 
pleaſure; and if they have not where- 
of, they ſhall be punithed by longer 
impriſonment, according as the tref- 


_ paſs requireth. 


Cap. Itineris, 155. 4 E. 1, Offic, Coronatoris. Vide Paſc. 6 E. 1. Rot. 4. in Banco Lanc. W. 2. 
F. 1, ca. 34. 6 R. 2. ca. 6. 4 & 5 Ph. & Mar. ca. 18. 18 Eliz. c. 6. Regift, fo. 97. (22 Ed. 4 
15. I Inſt, 123. b. 2 Ink, 180. 2 Rep. 37. Hob. 91. 13 Ed. 1. ſtat. 1. C. 34 · 6 R. 2. C. 6.) 


For the better underſtanding of this and other ſtatutes concern- 
"grapes, it is firſt to be ſeene, what this word [rape] doth ſigniſie, 
ng ſecondly, what offence rape was at the cotmmon law before 


This is well deſcribed by the Mirror, Rape ſolongus le wolunt del Mirror, ca. 1. 

taut eſt priſe pur un proper mote done pur cheſcun afforcement de fem, 

A condition 3. el ſoit; but better in another place, rape is, 

weng man hath carnall knowledge of a woman 

and her will; and, as the Mirror faith, it is a proper word; and 

we to raviſh legally fignifieth as much, as carnaliter cognoſcere, 
| AG 


§ 12. 


See the firſt part 
of the Inſtitutes, 
ſe ct. 190. 

Third part Inſt. 
cap. Rape. 

and 9 E. 4. 26. 


y force, and 


. © a" < kan ot oh ERS ES 
* 
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and cannot be expreſſed in legall proceeding by other words 10 
elſewhere hath been ſaid. : 

The offence is called raptus, and the offender raptor. This of 
fence was felony at the common law, but had a puniſhment under 
ſuch a condition as no other felony had the like, that I have read 

Glan. li. 1. e. 2. of; for firſt, divers of our auncient authors, that wrote hefore our 
lib. 14. ca.6. ſtatute, agree, that of old time rape was felony, for which the of. 
e i 4 de fender was to ſuffer death, but before this act the offence was made 


Bratton, lib. 3. 


fo. 147. 


Brit. fo. 3. 7. 


9. 45. 


eta, bo I.C, 25. 


33. 


[181] 


Mirr. cap, 4. de 


homicide, 


Li. 2. controver- 
ſiarum, contr' 


8. and 24. 


Inter leges regis 
Canuti, 


Int. leges Alu- 
redi regis. 


See the 1. part 


ol che Inſt. ſect. have had an appeale of rape againſt her lord, as at this day 
190. 


"Pri. ub! ſupra, 
& lt, 3. to, 123 bers in ſu 


leſſer, and the puniſhment changed, wiz. from death, to the loſſe 
of the members whereby he offended, vix. his eyes, propter aſſet. 
tum decoris, quibus virginem concußi vit. Amittit etiam tefticulos, qui 
calorem ſtupri induxerunt ; ſo as it was no felony at the making of 
this act: and in thoſe dayes if the offender in the appeale brought 
by her, that was raviſhed, had been condemned by the country, 
without any redemption he ſhould loſe his eyes and his privy men. 
bers, unleſſe ſhe that was raviſhed before judgement demaunded 
him for her huſband ; for that was onely in the will of the woman 
and not of the man: for if (ſay they) it ſhould have been in the 
will of the man, this inconvenience might have followed, that a ri- 
baud, or a raſcall ſlave might raviſh a noble-woman, and by occa- 
ſion of one ſhamefull pollution, perpetually to defile her, and to the 
diſhonour of her houſe to take her to wife. 

But admit that the raviſher had been a nobleman, and the woman 

raviſhed baſe and ignoble, it might be thought that the like incon- 
venience might follow, if in that caſe the woman ſhould have the 
election. Reſponſio; guod five wir nobilis, five ignobilis fit, woluntas 
Semper erit famine, et elefio; quia quod eft in farmina voluntariun, 
in viro erit neceſſarium, ut membra ſua redimat ex neceſhtate : cum 
igitur mulier habeat electionem, et ſpreto judicio petit eum in virun, 
conceditur ei de gratia domini regis ob favorem matrimonii. , | 

And herewith agreeth the Mirrour ; that before the time of our 
king Edw, the 1. the puniſhment was by caſtration and putting 
out of the eyes of the offender, &c. but of ancient time at the 
common law it was death at the election of the ſingle woman 
raviſhed. ö | 

And that alſo was the law amongſt the Romans, for Seneca faith, 
Rapta raftoris aut mortem, aut indotatas nuptias optet : upon which 
law there aroſe this caſe, Una nocte guidam duas rapuit, altera mor- 
tem cptat, altera nuptias : there the caſe is largely and doubtfully 
diſputed, which in our law would make but litile queſtion; for 


though the one for the offence done to her might take him to 


her huſband, yet ſhall he ſuffer death according to the law for the 
offence done to the other. | 

Now let us heare what the law was herein before the conqueſf, 
Qui viduam per vim ſtuprarit proprit cape e/timatione compen/att, 
nec mitiori conditione qui wirgini vim intulerit. Qui per vim pager 
hominis ancillam ſtuprarit, pagano fol ſenos numerato, et 60 auer 
fel mulAator + ſeruus autem fi ſervulam ftuprarit, wirga wirilis ei pre” 
ciditor ; qui tentræ ætatis virginem fluprarit, eadem lege tenetor, 946 
is qui adultem compreſſerit., | 8 

And if che rd had raviſhed his nieſe or bondwoman, ſhe might 


may. | | 
And the puniſhment aboveſaid, wiz. the loſſe of the faid 8 
ſort, as Brafton expreſſed the ſame, continued we 
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the making of this act; the pips of which act was once againe 
to change the puniſhment, and yet to make it leſſer, that is, to 
make it puniſhable by fine and impriſonment at the kings ſuit, 
if ſhe purſued not her remedy within forty dayes, as by this act 
appearethi— : F 
But it is not- credible what ill ſueceſſe this act, that mitigated 
the former puniſhment, had; · for many ill diſpoſed perſons taking 


upon this occaſion encouragement to follow the heat of luſt, did 


ſſe many ſhameleſſe and ſnamefull rapes in barbarous and inhumane, 

e. manner: as taking one example for all, Warren de Henwioke- Hil. 6 E. 1. in 
pu raviſhed openly in- the high way Matild the daughter of Syward * banc, Rot. 
of de Warton, and after he came and deſired to have her to his wife, "ah! chr 

ht which was granted by the juſtices, and was affianced to her in open 


. court. i h 

This crying fin daily increaſing, our noble king, ten feares after W. 2. 13 E. 2. 
this act, made rape by authority of parliament felony, as by the © 3+ 
ſtatute in that caſe provided, appeareth. _ | . 

Now this that hath been ſaid doth agree with our books, and 
therefore it is benedi&a expofitio, when our ancient authors, and our 
yeare books, together with conſtant experience doe agree: for if 
rape had not been made felonie by the ſtatute of W. 2. but had | 
been felony when that act was made, then Thould the court of the 
ket have enquired of it, as of a felonie by the common law; but 18 E. 2. Stat. de 
ſeeing it was made felonie by that ſtatute, it hath been often ad- viſu franc'. 
judged, that the leet cannot inquire thereof: for albeit it was once * 1 
felonie, yet the nature of the offence being changed, as is above- 1 "ws . 
lad, to be no felonie, when another act made it felonie againe, 7. 4. 11 H. 7. 
yet could not the leet. enquire thereof, as of a felonie, which is 22- 
worthy of obſervation. Dier, 3 El. 203. 

More ſhall be faid of rape in the treatiſe of the pleas of the 
crowne, and when we come to, the ſaid ſtatute of W. 2. cap. 34. 

(1) Ne preigns à force.] The taking away by force of a woman Regiſt. fo. 97. 
whatſoever * again&,her will, albeit there be no rape, &c. is gene- 22 E. 4. 22. | 
tcrally prohibited by this act, upon the penalty herein expreſſed. Com pl. 490. 
. Deins age. Here it ſhall be taken for her age of conſent, that bow 9.0% ag 
5 12 yeares old, for that is her age of conſent to mariage; and * | 1821 
the taking her away within that age, whether ſhe conſent or no, | 
prohibited by this act. Whereof: notwithſtanding all the above- 
ad ſtatutes, good uie may be made, becauſe it is generall, and 
us bound with ſo many fetters as ſome of them be, See more 

reot in the third part of the Inſtitutes, cap. Rape. 


* 


E T pur ceo que home ad uſe en aſcun AND foraſmuch as it hath been 
& pays de utlager les gentes appeales ufed in lome counties to outlaw 
Dr ues. (1), force (2), aide perſons being appealed of command- 
ig ce receiptment (4), deins meſme ment, force, aid, or receipt within the 
S 17 6 que home doit utlager celuy ſame time that he which is appealed 
biker de fait : purview ei et for the deed, is outlawed; it is pro- 
I 4 fer le roy, que null ne ſeit vided and commanded by the king, 
. utlage P 3 chat 
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utlage pur appele de commandement, that none be outlawed upon appeal of 


force, aide, ou de On jeſque a commandment, force, aid, or receiyt 


taunt que lappellee del fait (5) ſeit until he that is appealed of the der 
attaint (6), i/Jmt que un meſme ley ſoit be attainted, ſo that one like lay be 
de ceo per tout la terre (7), mes celuy uſed therein through the realm: ne. 
que vort appeller, ne leſſa pas pur ceo de vertheleſs he that will fo appeal, ſhall 
attacher ſon appele, al procheine coun- not, by reaſon of this, intermit or leaye 
tie (8) vers ceux, auxibien come vers off to commence his appeal at the next 


les appelles du fait: mes lexigent de county againſt them, no more than 


aus demurge (9) tanque les appellees de againſt their principals, which be ap. 


fait ſoient attaints per utlagarie, ou pealed of the deed; but their exigent 


CO Ons | ſhall remain until fuch as be appeale 
of the deed be attainted by outlayry, 
or otherwile. 


Utlage, utlagatus, exlex. Utlagaria, exlegalitas. Vide Lam. inter leges Ed. Confeſſ. cap. 3. 
3. Part of the Inſt, ca. Appeals. Un meſme ley. (9 Rep. f. 119. Plowd. 97. 2 R. 3. 21. 98.7, 
19. 20 Ed. 4. 7+ 7H. 4. 36. Fitz. Coron. 10. 12+ 33. Raſt. pla. f. 42. 47, 48.) 


3. Part of the Here are acceſſaries divided into two parts, wrz. to acceſſarte; 

Init. ca. Princi- hefore the fact, and to acceſſaries after the fact. 

as, Againe, acceſſaries before the fact are divided into three 
branches: De commandement, force, et aid; acceſſaries after the fat 
is only by recitement. 

(1) Commandement.] Præceptum. Under this is underſtood all 
thoſe that incite, procure, ſet on, or ſtir up any other to doe tie 
fact, and are not preſent when the fact is done. 

(2) Force.] Fortia, is a word of art, and properly ſignifieth the 
furniſhing of a weapon of force to doe the fact, and by force 
whereof the fact is committed, and he that furniſheth it is not 

preſent when the fact is done: for theſe two words, præceptun, u 
Bract. li. 3. fo. fortia, heare what Bracton ſaith, Ubi fadtum nullum, ibi fortia mla 
Ecol li. f. b nec preceptum nocere debet. And againe, Fulnus, fortia, et pracy- 
Mee: * . tim, generaul unicum fadlum; non et vulnus forte, fi non adfuijt 


& 13» fortia ; nec vuluus, nec fortia, nift preceptum præcęlſilſet: and ſome- 
40 aſſ. 25. times in a large ſenſe is taken for any that is accellary before de 
fact, | 


Fleta, li. 1.c. 3. Et poteft quis corfporaliter occidi, facto, et lingua. | 
(3) Aide.] Auxilium. Under this word is comprehended al 
perſons counſelling, abetting, plotting, aſſenting, conſenting, ® 
encouraging to doe the act, and are not preſent when the act 1 
done; for if the party commanding, furniſhing with weapon, © 
; ailing, be preſent when the act is done, then is he principal. 
183 (4) Keſceitmens.] This is underſtood after the fact done, that 15 
Brit. ub: ſupra. when one knowing the felonie doth receive the felcn, and 001 
| onely conceale his offence, but favour and aid him, that he be 10d 
nowne, 
In the preamble the miſchieſe is recited, that before this a6 YL 
\dme countries it had been uſed to outlaw acceſſaries within 9 
ſame time, that the principall was outlawed, Hexe it is to wy 4 
derſtood, that in thoſe dayes moſt appeals of death, &. Wer "le 
by bill in the county before the coroner, in which bill of app", 
| the appellant doth make a diſtinction betweene, the princip 2 
43 E. 3. 17. the acceſſary. And therefore this act is inten of ap? "(ed 
| + | . 2 | ; comme 
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commenced by bill, for in the appeale by originall writ, both prin- 
cipalls and acceſſaries are generally charged alike, without any 
ditintion, who be principalls, and who be acceſlaries, untill the 
laintife maketh his counte, and therein he muſt diſtinguiſh them; 
bh if the defendants in ſuch an appeale, where ſome be principals, 
and ſome acceſſaries, make default, the appellant before the ex- 
igent ought to declare, to the end it may be knowne who be prin- 
cipals, and who be acceſſaries, and to take the exigent onely 
againſt the principals, and continue the plea againſt the acceſlaries, 
untill the prineipals be attainted; for if the plaintife ſhould pray 
an exigent againſt them all, he is concluded afterward to charge 
any of them as acceſſaries. | | 

This adt was made in affirmance of the common law, and it doth 
not hold onely in appeals at the ſuit of the party, but in indiftments 
alſo at the ſuit of the king : for it is an ancient and fundamentall 
maxime of the common law, juri non eſt conſonum, quod aliguis ac- 
ceſorius in curia regis convincatur, antequam aliquis de fatto fuer" at- 
tintus : yet if the acceſſary will, he may pray proces againſt the 
enqueſt before the principall be attainted, for qu/zbet poteſ renun- 
dare juri pro ſe introdudto. 

(5) Fe/que lappeller del fait foit attaint.) If the principall wage 
battaile, and is flaine in the field, yet he is not attainted, but the 
judgement muſt be, that he was vanquiſhed in the field, Ideo con- 
federatum, quod fuſ* per coll", fc. And this was agreed by the 
juices, for otherwiſe in this caſe the lord ſhould have no eſcheat, 
nor any outlawrie could be ſued by the appellant againſt the 
acceſſarie. | | 

Our act ſpeaketh appellee in the ſingular number; yet in an ap- 
peale brought againſt two as principals, and againſt another as ac- 
ceſſarie to them, in this caſe both of them muſt be attainted be- 
fore the acceſſary be outlawed; and if one of the principals be 
tound not guilty, the acceſſarie is diſcharged, for the bind e made 
him acceſſary to two, and therefore he cannot be found acceſſary 
to one. But where there be divers principals, the appellant may 
have his appeale againſt any one of them, and make the acceſſary 
acceſſary to him only, if he will, for the felonie is ſeverall, but the 
appellant cannot have ſeverall appeals of one death. | 

In caſe of poyſoning, albeit the delinquent be not preſent when 
the poiſon is received, yet is he principall, and ſo the principall 
and acceſſarie may be both abſent. | 
It is to be obſerved, that in the higheſt offence, and loweſt in- 
Jury, there are no acceſſaries, but all be principals; as in treaſon, 
petit larcenie, and treſpaſſe. 

And in one caſe of felonie all be principals as well before as 
after, though they be abſent at the doing of the felonie ; but that 
8 ſpecially provided by the ſtatute of 3 H. 7. cap. 2. of taking of 
vomen againſt their wils, &c. 8 | 
6) Sort attaint.] That is, have judgement in caſe of felonie 

or the felonie ; for if the principall be convi& by verdict, and 
prayeth his clergie; or if the principall upon his arraignment 
contelle the felonie, and before judgement obtaine a pardon, the 
Arie 15 thereby diſcharged, becauſe the ——＋ was never 
Fanted. as our ftatate fpeaketh; and ſo it is if the principall“ 
rok ore judgement, or upon his arraignment ſtand mute. And 

0 caſes have been according to this declaratorie act well re- 

ed, wherein there had been great variety of opinions 
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The difference 

berween an ap- 

peal by bill and 

by writ, 

7 H. 4. 31. 
Nota. 


Declare before 
any appearance * 


Regula. 


8 E. 3. judgm. 
225. 3. part of 
the Inftit. Hic 
cap. 14. fo. 353. 


40 aſl. 25. 7H. 4. 
30. Pl. com. 99, 


Li. 4 fo. 47. 
Waits caſe, & 
fo. 44, 45 
Vaux caſe, 


Vaux caſe, ubi 
ſupra. 


3 H. 7. Caps 2. 
2 E. 3. 27. 5 lib. 
aſſ. 5. 13 aſſ. 14. 
22 E. 3. coro. 
260. 7 Hf. 4. 16. 
36. 10 H. 4. 5. 
11 H. 4. 93+ 
3H. 7. 1. 3H. 7. 
coron. 53. 
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If the principall be erroniouſly attainted, yet this erronious at. 
tainder is within this act, for the acceſſary ſhall not take advantage 
of the error, but the principall onely. 

And note, that the attainder of the principall muſt be in the 
ſame ſuit where the acceſſary is alſo to be put to anſwer; and 
therefore if the principall be attainted of murder at the kings ſuit, 
and after the wife bring an appeale againſt the principall and ac. 
ceſſary, the principall plead he former attainder, the acceſſary 
ſhall not be put to anſwer, and yet the principall 1s attainted, 

The experience and courſe at this day 1s, and warranted by good 
authority and reaſon, that if the principall plead not guilty, the 
acceſſary ſhall plead not guilty alſo, and may be tryed by one in- 
queſt; but the charge of the jury is, that if they find the principal 
not guilty, they ſhall find the acceſſary not guilty alſo; and this 
1s for advancement of juſtice ; for if there were no procurers be- 
fore, nor any receivers after, there would be fewer principals, 

But if the prineipall plead not directly to the felonie a plea to 
bar the plaintife, as auterfoits attaint, Or ungues accouple, or the like; 
there the acceſſary ſhall not plead untill that plea be determined: 
and ſo if the principall plead a plea to the writ, the acceſſary ſhall 
not be driven to anſwer untill the plea be determined. 

For this word [attaint] and of atrainders in deed and in lay, ſee 
the firſt part of the Inſtitutes, ſe. 747. 

(7) 1fint que un meſme ley ſoit de ceo per tout la terre.) This is 

honour of the law, when all the courts of juſtice through the 
whole land, in all cafes pronounce the law tanguam uno ore, which 
this branch doth aime at in this particular caſe, and ought to be 
obſerved in all other caſes; lex uno ore omnes alloguitur. 


(8) Dattacher ſen appeale al procheine countie.] That is, to com- 


mence his appeale before the coroner at the next countie. 
(9) Lexigent de eux dimurge, &c.] So much hath been ſaid as 

may ſerve for the expoſition of this act, the reſidue ſhall be handled 

in the treatiſe of the pleas of the crowne, Sce the third part of 


the Inſtit, 2% fora, 


Z 7 pur ceo que wviſcourts, et auters AND foraſmuch as ſheriffs, and 


(1), gueuæ cunt priſes et retenus 


other, which, have taken an 


en. priſon gents rettes de felonie (2) kept in priſon perſons detected of * 
Gu j meint foits ount leſſe per replevin lony, and incontinent have let of 
es gents, queux ne ſont my repleviſables, replevin ſuch as were not repleviladic, 
et ont detenus en priſon ceux queux font and have kept in priſon ſuch as wer* 


replevifables, 


per encheſon de gaign* repleviſable, becauſe they would gain 


ces uns, et de grever les auters, et pur of the one party, and grieve the other; 


ce que avant ces heures ne fuit my de- 
termine (3) [certainment] queux gentes 
fiuſſent repleviſables (4), et queux non, 


forſpris ceux queux fuiſſent priſes (5), 


pur mort de home (6), ou per commande 


ment le roy (7), ou de les juſtices (8), 


and foraſmuch as before this time l 
was not determined which pet <p 
were repleviſable, and which not, bu 
only thoſe that. were taken for 
death of man, or by commandmen 


the king, or of his * . ry 
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ou pur la foreſt ( 9): purview eft, et 


per le roy commande, que les priſoners 
queux ſont avant utlages (10), et ceux 
queux eyent forjure la terre (11), pre- 
wours (12), et ceux queux ſont priſes 
ove mainer (13), et ceux queux ount 
debruſe la priſon le roy (14), larons 
apertment eſcries et notories (15), et 
ceux que ſont appelles des provours tan- 
que come les provours ſont en vie ( ſils 
ne ſoient de bone fame) (16) et ceux 
queux ſont priſes pur arſon feloniouſment 
fait (17), ou pur faux money (18), ou 
fauxer le ſeale le rey (19), ou excom- 
menge priſe per prier” leveſque (20), ou 
pur appiert melueiſt (21), ou pur trea- 
ſon que touche le roy (22) meſme, ne 
ſotent en nul maner repleviſables per le 
common briefe, ne ſans briefe (23): mes 
ceux queux ſont endites de larceny (24.), 
per enqueſts des viſconts, ou des batlifes 
(25) priſes de lour offices, ou per legier 
ſuſpeftion, ou pur petit larceny, que na- 
mount ouſter le value de x11. denier s, ſils 
ne ſoient rettes dauter larceny devant 
cel heure, ou rettes de receipiment des 
larons, ou 2 ou de commaunde- 
ment, ou de la force, ou del aide de le 
felony fait, ou rettes dauter treſpaſſe, 
pur le quel un ne doit perdre vie ne 
member, et home appelP de provour puis 
la mort le provour, fil ne ſoit apert laron 
eerie, fait deformes leſſe per ſuffiſant 
plevin, devant le vicont (26), dont le 
vicont voile 1 (27), et ceo ſans 
rien doner (28) de lour biens pur la 
flevin. Et ſi le vicont ou auter leſſent 
per plevin ul, que ne ſoit repleviſable 
(29), ſi ceo ſoit vic:unt, conſtable, ou 
auter bailife de fee que eit gard de pri- 
Jos (30), et de ceo foit attaint, perdr* 
le fee et baillie à touts jours, Et ſi ſoit 
ſouth-vicount (31), conſtable, ou bailife, 
ou celuy que ad tiel fee pur garder les 
priſons, et ait ceo fait fans la volunt ſon 
guter, ou auler bailiſe que ne ſoit de 
fee, eit lenpriſanment de 3. ans, et ſoit 
rent a le volunt le roy. Et i ul de- 
eigne les priſoners repleviſables, puis 
9 


{ue le prijonzr eit offte ſuffiſant ſuerty, 
hr f il 


| Weſtm. 


before ſheriffs or bai 


primer. 185 
foreſt; it is provided, and by the king 
commanded, that ſuch priſoners as 
before were outlawed, and they which 
have abjured the realm, provors, and 
ſuch as be taken with the manour, and 
thole which have broken the king's 
priſon, thieves openly defamed and 
known, and ſuch as be appealed by 
provors, ſo long as the proyors 
living (if they be not of good name) 
and ſuch as be taken for houſe-burn- 
ing feloniouſly done, or for falſe 
money, or for counterfeiting the king's 
ſeal, or perſons excommunicate, taken 
at the requeſt of the biſhop, or for 
manifeſt offences, or for treaſon touch- 
ing the _ himſelf, ſhall be in no 
wile repleviſable by the common writ, 
nor without writ: but ſuch as be 
indicted of larceny, by enqueſts taken 
lf by their of- 
fice, or of light ſuſpicion, or for pet- 
7 larceny that amounteth not above 
the value of xiid. if they were not 
guilty of ſome other __— afore- 
time, or guilty of receipt of felons, 
or of commandment, or force, or of 
aid in felony done; or guilty of ſome 
other treſpaſs, for which one ought 
not to loſe life nor member, and a 
man appealed by a provor after- the 
death of the provor (if he be no com- 
mon thief, nor defamed) ſhall from 
henceforth be let out by ſufficient 
ſurety, whereof the ſheriff will be 
anſwerable, and that without giving 
ouzht of their goods. And if the 
ſheriff, or any other, let any go at 
large by ſurety, that is not repleviſable, 
if he be ſheriff or conſtable or any 
other bailiff of fee, which hath keep- 


ing of priſons, and thereof be attaint- 


ed, he ſhall loſe his fee and office for 
ever. And if the under-ſheriff, con- 
ſtable, or bailiff of ſuch as have fee 
for keeping of priſons, do. it contrary 
to the will of his lord, or any other 
bailiff being not of tee, they ſhall haye 
three years impriſonment, and make 
fine at the king's pleaſure. - And if 
'P z | any 
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i! ſerra en le greve mercy le roy (32). any with-hold priſoners repleviſable, 

Et fil prent loure pur luy deliverer after that they have offered ſufficient 

(33 i rendra le double au priſoner, et ſurety, he Thall pay a grievous amer. 

enjement ſerra en le greve mercy le roy, ciament to the king; and if he take 

De Fimbus levatis. 27 E. 1, cap. any reward for the deliverance of ſuch, 

13. he ſhall pay double to the priſoner, 
and alſo ſhall be in the great mercy of 
the king. 


Cap, Itin. Vet. Mag. Char. 15. 27 E. 1. cap. 3. 23 H. 6. cap. 10. Pl. com. 67. (1 Roll, 
13J. 192. 268. Bro. Mainprile, 11. 56. 78. Fitz. Mainpriſe, 1. 39, 40. Bro. Mainpriſe, 54. 3). 
59, 60. 75. 78. 91. 11 Rep. 29. Bro. Main. 6. 9. 19. 22. 30. 48. 50, 51. 53+ 5%, 63, 64. 73. 91. 
94. G7. 2 Bulſtr. 328. 3 Bulſtr. 113. 27 Ed. 1. ſtat. 1. c. 3. 3 H. 7. c. 3. 1 & 2 Ph. & M. 
C, 13.) 


(1) Fiſcounts et autres.] That is to ſay, ſheriffes and gaolers 
that have cuſtody of gaoles, ſo-as this act extends not to any of the 
kings juſtices, or judges of any ſuperiour courts of juſtice; fir, 

[ 186 ] for that they being ſuperiours are not comprehended in the general 
Lib. 2. fol. 45. words, as often have been obſerved. 2. Queuæ ount priſes ou retey- 
Macleb. c. 19.28. „ priſoners, which judges doe not. 3. Becauſe in thoſe dayes 

priſoners were commonly bailed by the kings writ de homane repleg, 
and then alſo by the writ de odio et atia, both which were directed 
to the ſheriffe. | 

And here it is proved, that it is an offence as well to baile a man 
not bailable as to deny a man baile, that ought to be bailed; and 

Brit. fol. 34.b. the reaſon is yeelded wherefore the ſheriffes and others did ſo of- 
fend, becauſe they would gaine of the one, and grieve the other, 
Viz. either for avarice, or for malice. | 

(2) Gents rets de felony.) In thoſe dayes felony comprehended 
in it as well treaſon (as in this chapter it appeareth) as homicide, 
rape, or burglary, robbery, arſons, and all larcenies and thefts; 
oy the word and fignification, ſee the firſt part of the Inſtitutes, 

| ect. 745. | 
For the word (3) Avant ces heures ne fuit determine, &c.] Here is another 
repleviſab e, ſee miſchiefe recited, that it was not certainly determined, what peo. 
Marleb. cap. 28. ple were repleviſable, and what not, within the generall words of 
ergy bs the writ de homine repleg', vis. Pro aliquo alio retto, quare fecundun 
esa. 77%,  conſuetudinem regni non ſunt replegiabiles, ; 
(4) Et queux homes fuer repleviſables.] This word [repleviſable] 
3 that this act intendeth What perſons were to be replerie 
y the common writ de homine replegiando, which was directed to 
Marlb. ca. 28. the ſheriffe under whoſe cuſtody the priſoners are, and of whon 
Regift. F,N,B. this act ſpeaketh, and ſo it ranch by the Regiſter: and fre. 
249! plevy, or plevy is applied to the ſheriffe to take pledges, and baile 
| to the higheſt courts of record. And the writ de manual 
directed to the ſheriffe is grounded upon this act, in which wil 
not onely rep/egiar* but manucapere alſo is uſed, 
Regiſt. 97. & (s) Forſpris ceux queux fuer priſes pur mort de home.] Here out 
133. Brac. I. 3. aft firſt ſetteth downe what perſons were not baileable for cert 
. 154. offences by the common writ de homine repleg*, and they be n 
it), 2, cap. 2. 2 . . > 6 all caſes 
Britton, fg. 73. number foure, But by the auncient law of the land in al 
Hu. 43 k. 3. of felony, if the party accuſed could finde ſufficient ſureties, 
Coram Rege. was not to be committed to priſon, quia carcer et m 


* 


on e ee 
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micide the offender was not bailable, for ſo Glanvill ſaith, {» am- 
vibus autem placitis de felonia folet accuſatus per plegios dimitti, præ- 


Cap. 15. 


zerquam in placito de homicidio, ubi ad terrorem aliter ftatutum eſt. 

(6) Pur mort de home.) The death of man 1s ſo odious in law, 
that, (as is aboveſaid) by the common writ de bomine repleg”, neither 

incipall nor acceſſary was repleviſable, 

7) Per maundement le roy.) Per præceptum regis. 

1. * The king being a body politique cannot command but by 
matter of record, for rex præcipit, et lex præcipit are all one, for 
the king muſt command by matter of record according to the 
law. | | | 

2. When any judiciall act is by any act of parliament referred 
to the king, it is underſtood to be done in ſome court of juſtice 
according to the law. And the opinion of Gaſcoine chiefe juſtice 
is notable in this point, that the king hath committed all his power 
judiciall to divers courts, ſome in one court, ſome in another, &c. 
And becauſe ſome courts, as the kings bench, are coram rege, and 
ſome coram juſticiariis, therefore the act ſaith, per maundewent le rey, 
and the next words be, oz de ſes juſtices. | | 

| Huſſey chiefe juſtice reported, that fir John Markham ſaid to 
king E. 1. that the king could not arreſt any man for ſuſpition of 
treaſon, or felony, as any of ? his ſubjects might, becauſe if the king 
did wrong, the party could not have his action: if the king com- 
maund me to arreſt a man, and accordingly I doe arreſt him, he 
ſhal have his action of falſe impriſonment againſt me, albeit he 
was in the kings preſence; reſolved by the whole court in 16 H. 6. 
which authority might be a good warrant for Markham to deliver 
his faid opinion to E. ; | | 

The words of the ſtatute of 1 R. 2. cap. 12. are, Si non gue il foit 
fer briefe cu auter maundemext le roy; and it was reſolved by all the 
Judges of England, that the king cannot doe it by any commande- 
ment, but by writ, or by order, or rule of ſome of his courts of 
juſtice, where the cauſe dependeth, according to law. 

Demixus rex de aliquo contemptu fibi illats, alium judicem iu regno, 
guam in curia ſua, habere non debet. Vide Marleb. cap. 1. 

And Forteſcue ſpeaking to. the prince to inſtruct him againſt he 
ſhould be king, ſaith, Melias enim per alios, quam per teipſum judicia 
eds, quo, proprio ort nullus regum Auglie uſus eft, et tamen Jua ſunt 
onna judicia regni, licet per alios ihſa reddantur, feeut el Judicum olim 
Jententias Feſaphat aſſeruit effe judicia Dei. | | 
Ard Bracton faith, Nzjhil aliud poteft rex, Ic. quam quod de jure 

ote/r, 3 "5 | 

So as, maundement le roy is as much as to ſay (as ſome affirme) 
as by the kings court of juſtice; * for all matters of judicature, 
and proceedings in law are diftributed to the courts of juſtice, 
and the King doth judge by his juſtices, 8 H. 4. fol. 19. & 24 H. 8. 
cap. 12. and regularly no man ought to be attached by his body, 
but either by proces of law, that is (as hath beene ſaid) by the 
Kings writs, or y indictment, or lawfull warrant, as by many acts 
of parliament is manifeſtly enacted and declared, which are but 
expolitions of Magna Charta; and all ſtatutes made contrary to 

lagna Charta, which is lex terre, from the making thereof untill 

42 E. z. are declared and enacted to be void, and therefore if this 
» of W. 1. concerning the extrajudiciall commandement of the 
ing be againſt Magna Charta, it is void, and all reſolutions of 
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judges concerning ths commandement of the king are to be yr. 
deritood of judiciall proceeding. 

(8) O de les juſtices,] Upon any cauſe, whereof they are 
judges, appearing to them. | 

(9) Ou par la foreft.) And all theſe foure are particularly ex. 
cepted out of the common writ 4e homine replegiando, that the ſhe, 
riffe in his county court, which is not a court of record, ſhall not 
replevy any of theſe foure that are committed; for example, though 
the party be committed by the perſonall commandement of the 
king, albeit the commitment be unlawfull, yet the ſheriffe ſhall 
not deal therein by the writ de homine replegiando, but the ſuperiour 
courts at Weſtm. upon a habeas corpus, c. ſhall doe juſtice to the 
party in all thoſe Sire cauſes; ſo as Stamford, being well con. 
ſidered, impugneth not in any ſort this opinion, for his opinion 
extendeth only to the county court upon the writ de homine reli. 
giando, and not to the ſuperiour courts. . 

But ſince we had written thus much, and paſſed over; ſee the 
Petition of Right, anno 3 Carol: regis, reſolved by the king, the 
lords ſpirituall, and temporall, and the commons in full par. 
liament. 

Now this act doth provide, that theſe priſoners hereafter follow- 
ing ſhall not be repleviſable neither by the common writ (that is 
the writ de homine repleg*, nor ex officio (without writ) by the ſherifte 
or other gaoler, and they be 13 in number, and all theſe 13 are 
excepted out of the ſaid common writ by the ſaid generall words, 
vi. Vel pro aliquo alio retto, quare ſecundum conſuetudinem regni nm 
funt replegiabiles. ; 

(10) 1. Perſons utlages.] Perſons outlawed are attainted in lau, 
and therefore * are not repleviſable or to be bailed : for if a man be 
arraigned of homicide, and plead not-guilty, and is found guilty, 
and for difficulty of clergy is reprieved, it was reſolved by the 
zuſtices, that he was not bailable, for the intendment of the law in 
bails is, Quod flat indifferenter, whether he be guilty or no; but 
when he is convict by verdict or confeſſion, then he muſt be deemed 
in law to be guilty of the felony, and therefore not bailable at all 
a fortiori, when the party is attainted in lav. 4 

And herewith agreeth Bracton, Nec funt illi qui culpabiles inven- 
untur, per plegios dimittendi, c. And vet if the party upon the 
_ Fed plead miſnomer, or alledge errer, &c. he may be 

ailed. | 

(11) 2. Pucux cient forjure.] They be alſo attainted upon their 
owne confeſſion, and therefore not bailable at all by law. 

(12) 3. Prowours.) The reaſon wherefore provours or app'e- 
vours be not bailable is, for provours doe firſt confeſſe the felony 
to be done by themſelves, ud therefore they are not bailable, be- 
cauſe it appeareth that they be guilty of the faſt. —  _ 

(13) 4. Cen queux font priſes ove le mainer.] For in this caſe 
non flat indifferenter, as hath been ſaid, whether he be guilty or no, 
being taken with the maider, that is with the thing ſtolne, as it Weſe 
in his hand, aynciently called handhabbend ; the like is auncienty 
called backberend, as a bundle or fardle at his back, which Brac 
ton uſeth ſor manifeſt theft, firtum maniſeflum, and io 


Britton. 
' (14) 5. Ceng queux ont debruſe la priſon le roy-] Here be two 
offences 1. His breaking of the priſon ; for it is preſumed, gn 
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he that is innocent will never break priſon: and 2. his flying 
22 fatetur facinus, qui judicium fugit. 
(15) 6. Larons apertment eſcries et notories.] F elons openly known 
and notorious are not bailable. | 
(16) 7. Ceux queux ſont appelles des provours tangue come les = 
wours ſont en vie (fil ne foient de bone fame. )] The appeale of the 
approver is forcible againſt the appellee, becauſe the approver 
confeſſeth himſe!fe guilty of the ſame felony, and therefore it ſerveth 
in nature of an indictment againſt the appellee, ſo long as the ap- 
prover liveth, unleſſe the appellee be of good fame. But yet the 
g-nerall words doe receive qualification, for albeit the prover be 


bailed, if no other appeale bee againſt him. 

(17) 8. Ceux queux ſont 45 es pur arſon, feloniouſment fait.) 
Burning of houſes, &c. was felony by the common law, as it a 
peareth by this act, and by our auncient authors, viz. Glanvill, the 
Mirror, Bracton, Britton: and Fleta ſaith, Si quis ædes alienas ne- 
quiter et ob inimicitiam vel prædæ cauſa tempore pacis combuſſerit, et 
inde convictus fuerit, Qc. capitali debet ſententia puniri. And this 
ſeemeth to be the law before the conqueſt : Incendiariis capitis 
pena %. And againe, d San? guidem teforum exciſiones et incendia, 
ajerie cormpilationes, cædes manifeſt, dominorumque proditores ſcelera 
ſunt jure humano inexpiabilia. 

(18) 9. Ou pur faux money.] This appeares to be treaſon by the 
common law. Glanvill, lib. 14. cap. 7. Bracton, hb. 3. fo. 118. 
Britton, fol. 16. Fleta, lib. 1. cap. 22. Mirror, cap. 6. 

Preterea autem flatuimus, ut unus per emnem ditionem noſtram atque 
idm fit nummus, eumgue nemo extra oppidum cudito, atgui ſi moneta- 
rorum quiſq; nummos corruperit, ei manus ſcelere violata præciditor. 
dee the third part of the Inſtitutes, in the expoſition upon the ſta- 
tute of 25 E. 3. c. 1. of Treaſon, 


common law, as it appeareth by the {aid ancient authors. 

And both theſe were declared to be high treaſon at the common 
law, by the ſtatute of 25 E. 3. cap. 1. See more hereof in the third 
part of the Inſtit. 267 ſupra. | 

(20) 11. Ou excommenge priſe per prier del eveſque.] That is, he 


cated, and after is taken by force of the kings writ of excommuni- 
cato capiendo (which is fo called of words in the writ called a Sig- 
nfcavit ) is not baileable, for in ancient time men were excommu- 
nicated but for hereſies, propter lepram anime, or other hainous 
caules of eceleſiaſticall conuſance, and not for ſmall or petie cauſes; 
nd therefore in thoſe caſes the partie was not baileable by the 
ſteriffe, or gaoler without the kings writ: but if the party offered 

lbeient caution de parenda mandatis ecclefiz in forma juris, then 
ould the party have the kings writ to the bithop to accept his 


dot ſend to the ſheriffe to deliver him, then ſhall he have a writ out 
e Chancery to the theriffe for his delivery: or if he be ex- 
OMmunicated for a temporall cauſe, or for a matter whereof the 
*cclefiaſticall court hath no conuſaunce, he ſhall be delivered by 

* kings writ without any ſatisfaction. 
(21) 12. Or pur apert malve i.] Or for open or W of 
| | : ences. 


alive, yet if the approver waive his appeale, the appellee ſhall bee 


(19) 10. Oz fauxer le ſeale le roy.] This was alſo treaſon by the 


that is certified into the chancery by the biſhop to be excommuni- 


aution, and to cauſe him to be delivered. And if the biſhop will 


16 E. 4. 5. 


. 


25 E. 3. 42. 
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Brit. fo. 73 


Glanv. li. 14 c. 1. 
& 3. 40 all. p. 33. 


Int. leges Ethel. 
dred. regis. 


tent, fidiſſimos adbibeto. 


L 190 ] 
Regiſt. 269. 
Flet. Ii. 1. c. 36. 
Bract. lib. 3. fo. 
150, 151. 

Britt. fo. 22. 45. 
Forteſcue ca. 46. 
8 E. 2. coro. 404, 
406.415. 18 afl. 
14. 22 ail. p. 39. 
Tr. 21 F. 3. Co- 
ram rege Rot. 42. 


10 E. 4 14. 


Regilt, 83. 268. 


* 
Regiſt ubi ſup, 
F. N. B. 249, 
250. 


Regi'ſt. ubi ſup, 
F. N. B. ubi ſup. 
I 


font priſes per judgement de nous juſtices, Wc, 


Sauns briefe.| That is, the ſheriffe ſhall not replevie them by the 


fences. For, as hath, beene ſaid, baile is guando lat indifirmy 
and not when the offence is open and manifeſt. | ' 

(22) 13. Ou fur treaſon que touche le roy.) Britton, who wor 
after this ſtatute, faith, Queux ſor repleviſables, et gueux non, av 
dit in nous ſtatutes. Et ouſter ceo ne ſont my repleviſables endites a 
appeales de compaſſement de notre mart, ficome deſuis eft dit, ne ceux qu 


For by the common law a man accuſed or indicted of high tes. 
ſon, or of any felonie whatſoever, was bayleable upon good ſurety; 
for at the common law the gaole was his pledge or ſurety tha 
could find none. And this appeareth by Glanvill, who faith, | 
qui accuſatur, ut prediximus, fer plegios ſalwvos et ſecuros ſelet alla 
chiari, aut fi flegics non habuerit, in carcerem detrudi : ſo as a ma 
by the common law was baileable for any offence, untill he were 
convicted: and this ſeemeth to be the old law of the land before 
the conqueſt, wiz. Ingenuus gui/que fidejufſores, qui enim (i quan 
in crimen wvocetur (jus ſuum cuigue tribuere quam paratiſſimum fore pre. 


(23) Ne ſoient in nul manner repleviſables per le cnmqus briefe, m 


common writ de homine replegiando, nor without writ, that is 
ex officio: but all or any of theſe may be bailed in the king 
bench, &c. | 

(24) Mes ceux queux ſont endites de larcenie.] Latrocinium, lar. 
nium, i. furtum, theft: and this act divideth larcenie into tuo 
kinds: c. grand and petit; grand larcenie is when the thing ſlolne 
is above the value of xii. d. ouffer le value de xii. d. as our att 
ſpeaketh: and petit larcenie is when it is of the value of xi. d. 
or under. And the things ſtolne are to be reaſonably valued, for 
the ounce of ſilver at the making of this act was at the value of 
xx. d. and now it is of the value of v. s. and above. 

Eſt enim furtum de re magna, et re parwa : pro minims tame! la- 
trocinio 12. denariorum, et infra, nullus morte condemnetur, 6c, ex pu- 
ralitate tamen et cumulo modicorum delictorum pcterit capitalis fententia 
gererari : And this is good law at this day, and approved by maiy 
authorities. a 

(25) Per enqueſts des viſcaunts ou des Bailiſſes, &c.] That is, cf 
ſneriffes in their tournes, or lords in their leets, or thoſe that have 
infangthiefe and outfangthiefe, &c. 

Here our act ſetteth downe ſeaven kinds of offenders that may 
be bailed. 

1. Perſons indicted of larceny before the ſheriffe, &c. yet i 
is ſo expounded by the Regiſter, that they be of good fame. 

2. Impriſoned for light ſuſpicion, Here is added allo, dun (4 
meu boue fame ſunt. | © Op 

3. Far petit larceny, which doth not amount above the value 
of x11. d. if they be not charged with other larceny, 

4. Accuſed for the receiving of thieves or felons. 

5. Or of commandement, force, or aid of the felonie done. 

6. Or accuſed for other treſpaſie, for which a man ought net b 
loſe liſe or member. | ; 3h 
57. Or the appellee of an approver after the death of the 4. 
prover; and upon our act is the writ e manucaptione giv" 
which maleth mention thereof. | I 

( 26) doit 


55 


ap. 
(26) 


That 1: 
he (he 
ther p 
aving 
e ſhot 
ake pl 
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ndicte 
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(26) Sit deformes eſe per ſuffifant plevin devant Ie vgn. 


bat is to be underſtood where the indictment was taken before 
te ſheriffe in his tourne, for there he was Judge of the cauſe, for 
ther priſoners could not be bayle without writ: and if the ſheriffe 
wing ſufficient ſurety offered unto him, refuſed to bayle him, 
de ſhould have A writ de manucaptione directed to the ſneriffe to 
ike pledges of him; and if the bailiffe of a hundred (which is 
nended of a ſteward in a leet) refuſed to take pledges of one 
"cited before him, the priſoner ſhould have had a writ de manu- 
diene to the ſheriffe to take pledges of him; and all this ap- 
car-th by the writ de manucaptione. But ſince this time (to ſpeak 
ace for all) this writ of aanucaplione is taken away by the ſtatute 
pf 28 E. 3. | | 

Th Azure of 1 & 2 Phil. & Mar. concerning baylement by 
jullices of peace, hath relation to our act, which hath made me the 
longer in explaining hereof. And ſee the ſtatute of 2 & 3 Phil. & 
Mar. concerning that matter. | 

(27) Per ſufficient plevin dont Ie wiſcount woille reſponder.) They 
which take pledges, ought to take ſufficient pledges, for which 
hey will anſwer. | * 

(28) Et ceo ſans riens doner.] For neither the ſheriffe, nor other 
of the kings officers could take any thing for doing his office, 
ide cap. 26. N 

0 Ale viſcount ou auter lefſent per plevin ul que ne ſoit 
fleviſable.] Ou auter. This is expounded by the words following. 

(30) S ceo /oit viſcount, conſtable, an auter bailife de fte que eit 
gard de priſoners.] So as at this time there were ſheriffewickes in 
ſee, and conſtables and bailiwicks in fee, which had the keeping of 
priſons: theſe being attainted of letting to baile of any priſoner 
not baileable, ſhould loſe the fee and bayliwicke for ever: and upon 
oface found, the king ſhould have the inheritance of the office in 
lum to be grantable over. | 

(31) Er |; foit ſouth viſcount, 8&c.] Here it appeareth, that under- 
ſteriffes are of greater antiquity, then ſome have ſurmiſed. 

Note, the act of the under-ſheriffe or other under baylic without 
the aſſert of his ſuperiour is no forfeiture of the fee, or bayliwick 
of his ſuperiour, though in many other caſes the ſuperiour ſhall 
anſwer for his deputie. | 

(32) Et fl deteine les prijoners repleviſables 17 que le priſoner eit 
fre ſafiſant ſuretie, il ſerra en le greve mercy 77 Here it 1 
peareth, that to deny a man plevin that is pleviſable, and thereby 
0 en him in priſon, is a great offence, and grievouſly to be 
punihed. | 2 s 

(33) Et A il priſi lauer pur Juy deliverer.] And if the ſheriffe, 

c. take any reward for his deliverance, the party ſhall recover 
double the value, and alſo he jhall be in the great mercy of the 
king, Vide cap. 26. | | | 

There be many ſtatutes made ſince our act, that doe prohibite 
Ale or mainpriſe in very many caſes, and alloweth the ſame in 
many other, which tend not to the expoſition of our act, and doe 
dong to another treatiſe, and therefore we omit to ſpeak of them 
"ny farther in this place. 
dee the ſtatute of 1 E. 4. cap. 2. that upon all preſentmentrand 
PUments taken before any ſheriffe or other in their — 

Ph ects, 


199 


BraR. i. 3. fo. 
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Regiſt. 83. 268. 
29 1. F. N. B. 
249, 250. 
F. N. B. ubi ſup. 


1&2 Ph. & M. 
c. 13. 2&3 © 
P. & M. ca. 10. 
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9 H. 6. 32. 
For this ſee the 


ſtat. of 26 E. . 
intituled, Contra 
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Vet. Mag. Chart. 
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leets, or law-dayes, they ſhall have no power to attach, arreſt ar 
put in priſon any perſon ſo preſented or indifted, but that the te. 
riffe ſhall deliver all ſuch preſentments and indictments to the jul. 
tices of peace at their next ſeſſions, | 


py 
1 
auters, 

, f en for 

Z N droit de ceo que aſcun gents par- 1 N right thereof, that ſome perſom doſe 4 
nount, et prendre fount les avers take, and cauſe to be taken, the tron”. 

des auters, et les chaſent hors del coun- beaſts of other, chaſing them out of les ave 
tie ou les avers fueront priſes : pur- the ſhire where the bealls were taken; fer v 
view eft, que nul deſormes ne le face. it is provided alſo, that none from ln ſuit 
Et fi ul le face, ſoit grevement rente henceforth do ſo; and if any do, he we ln 
ſolongue ceo que eft contenue en les /, ſhall make a grievous fine, as is con- {a bai 
tatutes de Marleb. cap. 4. faits en tained in the ſtatute of Marlebridge, repP ( 
temps le roy H. pier le roy que ore eff, made in the time of king Henry, fa- priſe, 
Et per meſme le maner ſoit faits de ceux, ther to the king that now is. And des be 
queux parnont les avers a tort, et queux likewiſe it ſhall be done to them which ſont t. 
font diſtres en auter fee, plus grevement take beaſts wrongfully, and diſtrain ront 
Hient punies, ſe le maner de treſpas le out of their fee, and» ſhall be more 
und. | grievouſly puniſhed, if the manner of 

the treſpaſs do ſo requize, 


Vide Flet. lib. 2. c. 40. 30 aff. 28, (1 H. 5. 3. 7 H. 7. f. 1. 52 H. 3. c. 4. 1 & 2 Ph. & M. 
c. 12. Regiſt, 183.) 


CA P. VI. 


This ſtatute conſiſteth upon two branches: the firſt is a conft. 

mation of the ſtatute of Marlebridge, cap. 4. and the ſecond 

branch is a confirmation of the ſtatute of Marlebridge, cap. 2. & 15. 

where you may reade the expoſition of them: Onely theſe dit 

ferences I obſerve betweene them, _ OT ca. 4, ſpeak- 

eth onely of diſtreſſes, and our act ſpeaketh of all manner of 

takings. Marlebridge prohibiteth diſtreſſes generally ; our ad, 

Vide Cap. Itin. of beaſts, and goeth no farther. Marlebridge ſpeaketh of di 

Vet. Mag. Char. treſſes which he hath taken; our act which he hath taken, or cauſed 

fo, 155. to be taken. Marlebridge, cap. 15. excepteth the king and - 

| miniſters, &c. which our act doth not, but yet by conſtruction 0 

13E.4.6. Jaw they are excepted, becauſe the king might doe it by his pre- 
rogative. | 

Fleta ubi ſup, This act Fleta reciteth in this manner: Proviſum of quod ns 

[ 192 ] averia aliena capiens per ſe, wel per ſuos notos vel ignotos extra cu 

l in quo capta fuerint, fugare præſumat, c. | 
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CAP. 


PURVIEW eſt enſement, nf 
s 


ul deſormes preigne les avers 

auters, et les face chaſe en chaſtell, ou 
m forcelet (1), et illongues dedeins le 
de du chaſtell, ou de forcelet les de- 
nien encounter gage et pledge, pur que 
Is avers ſerront ſolempnement demandes 
viſc', ou per auter bailife le roy a 

ln ſait def pl, le wiſe" ou le bailife priſe 
we luy poyar de fon countie (2), ou de 
a bail, et voile aſſaier de faire de ceo 
repP ( 3) des avers 4 celuy que les aver 
priſe, ou a ſon ſeigniour, ou as auters 
der homes ſon ſeigniour quicunque queux 
ſint troves en de lieu, ou les avers fue- 
nt enchaſes, Et ſi home luy deforce 
adnques de la deliverance des avers, 
w quel ne trove home pur le ſeigniour, 
u pur celuy que les aver” priſe que re- 
ſpugn” et face le deliverance, apres ceo 
que le ſeigniour, ou parnour, per viſc* 
uu per bailife, ſerra admoniſt de faire 
a deliverance, ſi ſoit en pays, ou pres, 
0 la ou il purra per le parnour, ou 
fer auters des fees covenablement eftre 
garnie de faire le deliverance, fil fuit 
hors de cel pays quant le priſe fuit fait, 
ne face adonques maintenant les avers 
liver, que le roy pur le treſpas et pur 
e deſpite, face abate le chaſtell, ou le for- 
let ſans recoverie( 4) : et touts les dam- 
moges que le 2 ntife avera reſceve de 
ſu vers, ou ſon gainage diflurbe (5), 
u en auter maner puis le primer de- 
maund des avers fait per le vic', ou 
per le bailife, luy ſotent yore au 
uble, de ſeigniour "ou de celuy que les 
"ers aver” priſe, fil eit de quoy, et fil 
"a de quoy, Teen le 1 quel 
25 et en quel maner deliverance ſoit 
day ceo que le vicount ou le batlife 
p , venue pur la deliverance faire. 
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XVII. 


1 T is provided alſo, that if any from 

henceforth take the beaſts of 
other, and cauſe them to be driven 
into a caſtle or fortreſs, and there 
within the cloſe of ſuch caſtle or for- 
treſs do withhold them againſt gage 
and pledges, whereupon the beaſts be 
ſolemnly demanded by the ſheriff, or 
by ſome other bailiff of the king's; 
at the ſuit of the plaintiff, the ſheriff 
or bailiff, taking with him the power 
of the ſhire or bailiwick, do aſſay to 
make replevin of the beaſts from him 
that took them, or from his lord, or 
from other, being ſervants of the lord 
(whatſoever they be) that are found in 
the place whereunto the beaſts were 
chaſed; if any deforce him of the de- 
liverance of the beaſts, or that no man, 
be found for the lord, or for him that 
took them, for to anſwer and make 
the deliverance, after ſuch time as the 
lord or taker ſhall be admoniſhed to 
make deliverance by the ſheriff or 
bailiff, if he be in the countrey, or 
near, or there whereas he may be con- 
veniently warned by the taker, or by 
any. other of his to make deliverance; 
if he were out of the countrey when 
the taking was, and did not cauſe the 
beaſts to be delivered incontinent, 
that the king, for the treſpaſs and de- 
ſpite, ſhall cauſe the ſaid caftle-or for- 
treſs to be beaten down without re- 
covery; and all the damages that the 


- plaintiff hath ſuſtained in his beaſts, or 


in his gainure, or any otherwiſe (after 
the firſt demand made by the ſherift or 
bailiff) of the beaſts, ſhall be reſtored to 
him double by the lord, or by him that 
took the beaſts, if he have whereof; and 
if he have not whereof, he ſhall have 


{ſoit aſcavoirey que la ou le vie ever it of the lord, at what time, or in 


w hatmanner the deliverance be made, 
after that the ſheriffe or bailiff ſhall 


| com2 
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ou a auter a que returne de briefe le roy 
appent, ſi le bailife de cel franchiſe ne 
face le deliverance, puis que le vicount 
aver” le return” a luy fait, face le vi- 
count ſon office ſans delay (6), et ſur 
lavant dit peine. Et per mejme le maner 
it fait la deliverance * per attachment 
de pleint fait ſans briefe, et ſur meſme 
la peine (7). Et ceo face a entender 
er tout la, ou le briefe le roy court. 
t fi ceo ſoit en le marche de Gales (8), 
au ailors, la ou le briefe le roy ne court 
mye, le rey que eft ſoveraigne ſergnicur 
eut fra droii (9) a ceux queux pleindre 
fe voudront. 


* [ 193 ] 


primer. 


Cap. ty, 
come to make deliverance; and it i 
to wit, that where the ſheriff ought » 
return the king's writ to the baſliff q 
the lord of the caſtle or fortreſs, or ty 
any other, to whom the return he. 
longeth, if the bailiff of the franchif 
will not make deliverance after that 
the ſheriff hath made his return unto 
him, then ſhall the ſheriff do his office 
without further delay, and upon the 
foreſaid pains: and in like manner de- 
liverance ſhall be made by attachment 
of plaint made without writ, and upon 
the ſame pain. And this is to be in- 
tended in all places where the king's 
writ lieth. And if that be done in the 
marches of Wales, or in any other 
place where the king's writs be na 
current, the king, which is ſovercign 
lord over all, hall do right there und 
ſuch as will complain. 


(52 H. 3. c. 3. 13 Ed. 1. ſtat. 1. c. 39. Regiſt, 8 5. 52 H. 3. c. 21.) 


Vide Marlb. 


The miſchiefe before this act was, that in the irregular time of 


52 H. 3. ca. 1. H. z. great men, when they took a diſtreſſe of the beaſts of their 
tenants or neighbours, that ſerved for their tillage or huſbandry, 
to prevent the ſpeedy courſe of juſtice, and to enforce the owners 
of the beaſts for neceſſity to yeeld to their defire, would drive the 
beaſts into a caſtle or fortreſſe, and there detaine and keepe them 
againſt gages and pledges, ſo as no replevy could be made accort- 
ing to the ordinary courſe of law; for that in caſe of a ſubject he 
could not break the caſtle or fortreſſe, but the ſherifte was to fe- 
tourne averia wiv e and thereupon the owner was to loſe the 

long 


uſe of his beaſts o 


time. But this act giveth remedy, tht 


the ſheriffe taking with him the power of the county may make It 
plevin, as by the body of the act appeareth. 


Vide 52 H.4.c.3. 
Britton, 54. b. 
Feta, Ii. 2. c. 40. 
W. 2. ca. 39. 


(1) Chaje in caſtel ou en forcelet.) And fo it is, if he that diſtrain 
chaſe the diſtreſſe into any other houſe, park, or other place 0 
ſtrength, the ſheriffe to make replevin may by force of this at 


lib. 5. fo. 91, 92. break the houſe, caſtle, or fortreſſe, park, or other place of ſtrength 


Scmalnes caſe. 
Ver. N B. 43˙44. 


by force of this act, at the ſuite of a ſubject. 

(2) Pur que les a vers ſerront ſelempnement demandes per vi/cont 
auter bailifs le roy a la ſute del plaintife, le viſcont ou le built pri 
owe luy poyar de for county, &c.] Nota, every 


man is bound by de 


common law to aſſiſt not only the ſheriffe in his office far the exc 
tion of the kings writs (which are the commandements of the 
King) according to law; but alſo his baily, that hath the ſher 
warrant in that behalfe, hath the ſame authority, which hs wake 
| the ſheriffe hath, for the ſheriffe cannot doe all himſelſe, and J 
they doe it not being required, they ſhall be fined and impriſoned 


but this is ſo to be underſtood, where the ſheriffe . Jawfully do 
it, and that before the ſheriffe doth uſe any force, he 


ht (45 
ous * 


\ 


Cap 


our a 
delivi 
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dur act teacheth) to demand according to the law the goods to be 
Jelivered, ſo as replevy*might be thereof made, for /zquz deber po- 
ria mandatum lig in, non præcedere, force ought to follow, and not 
to precede the commandement of the law. , 

Bracton who wrote before this act faith, Ef , ſwricecomes] ali- 
quem invenerit refitentem, afſumptis ſecum (5 opus fuerit ) militibus er 
likeris hominibus de com” ad fufficientiam capiat corpora hominam re- 
(fentium, et illos in prijone ſal vo cuftodiat, donec dominus rex inde pree- 
teherit voluntatem ſuam, Sc. | 

And our ſtatutes of W. 1. W. 2. and Marlebridge are all in af- 
frmance of the common law in that point, ſaving for breaking of 
the caſtle, fortreſſe, houſe, &c. in caſe of the ſubject; in which 
caſe our act giveth remedy. 

If any man, how great ſoever, might have reſiſted the ſheriffe in 
executing of the kings writs, then had it been a good retourn for 
the ſneriffe to have retourned ſuch reſiſtance, but as the ſtatute of 
W. 2. ſaith, Qued hujn/modi reſponſro multum redundat in dedecus do- 
mini regis et corone fuze; and that which is in dedecus domini regis, 
Ec. is againſt the common law, therefore of neceſſity, if need be, 
for the due execution of the kings writs, the ſheriffe may by the 
common law take poſe comitatus to ſuppreſſe ſuch unlawfull force, 
and reſiſtance. ; 

R. did graunt and render lands by fine to I. I. ſned the =; 7 
writ to the ſheriffe to deliver ſeiſin, the ſneriſfe retourned, that he 
could not execute the kings writ for reſiſtance of B. and others 
unknown; and becauſe the ſheriffe tooke not the power of the 
county in aid of the execution, as the ſtatute willeth, he was amer- 
1 at xx, marks, and an attachment awarded againſt B. and the 
reſt, &c. 

And it is holden ſor a maxime of law, that it is not lawfull for 
any man to diſturb the miniſters of the king in the due execution 
of the kings writs, or proceſſe of law. | 

Now beſides the warrant of the common law, the ſheriffe hath 
lis letters patents of aſſiſtance, whereby the king commandeth, 
that all arch-biſhops, biſhops, dukes, earles, barons, knights, free- 
men, and all other of that county be to the ſheriffe thereof in om: - 
bus que ad officium illud pertinent, intendentes, auxiliantes, et reſpon - 
ents; ſo as no man ecclefiafticall or temporall is exempted from 
this ſervice being above 15. and under 70. for ſo it is by conſtruc- 
tion of law. | | 

(3) Et woille afſaier de re plevin.)] By force of this clauſe he 
ought by the power of the county to make replevin, and it is no 
etourn for him to fay, that the beaſts be in a caſtle, &c. whereof 


Jou ſhall reade more hereafter in this chapter. . 
0 (4) Que le rey pur le treſpaſſe & pur le diſpite fate abater le caſtel 


* forcelet ſans recovery.) But this totall proſtrating or demoliſh- 
15 of the caſtle, & c. cannot be done upon the retourne of the 
rife, but upon a ſuit on the kings behalf, wherein the parties 
3 may be called to anſwer, and upon judgement given 
_ them proceſſe to be made to the heriffe to proſtrate and de- 
'0uſh the caſtle and fortreſſe, and ſo is the book that ſpeaks there- 

0: to be intended. | | 
MEL De ſer avers, ou fon gainage diſturbe.] For the law doth 
Ver favour tillage, and the huſbandry of the realme, as 25 this 
| "IE | auſe 


Bract. li. 5. 442+ 
b. 
Fleta, li. 2. c. 62. 


W. 1. c. 9. & 17. 
W. 2. ca. 29. 
Marlb. ca. 21. 
Semaines caſe. 
ubi ſupra. 

3 H. 7. 2+ 10. 
12 H. 7. 17. b, 


W. Zo Ca, 39s. 
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19 E. 2. tit. 
Execution 24. 


8 E. 2. tit. 
Execution 252. 


Fleta, Ii. 2. c. 40. 


Semaines caſe. 
ubi ſup. fo. 93. 2, 
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18 E. a. Aſſ. 382. 
1 F. 3 14. 3 E. 
3. 82. by E. 3. 
427. 13 E. 3. 
Juriſdi 23 
15 E. 3. ib. 24. 


3. 26. 6 H. 4. 9. 
6 H. 5. Juriſ- 
diction 34+ 

35 H. 6. 30» 


Polydor Virg. 
37 H. 3. p. 306. 
Pl. Com. 126. b. 
Cambden in 


Rot. Parl. anno 
11 E. 1. 
Fleta, li. 1. c. 16. 


clauſe ap 


damages. 
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| Cap, 17. 
peareth, and therefore gives the party grieved double 


(6) Et foit afſayoir, que la ou le viſcount dever faire retourn 4, 
briefe le roy au bailife, le ſeignior del caſtel, ou de forcelet, ou à aufer a 
ue retorne del briefe le roy appent, fi le bailife del franchiſe ne fait di. 
werance, Wc. face le viſcont Jon office ſans delay.) This doth giye 
ſome light to the former branch, that if the beaſts be detained in 
a caſtle or fortreſſe, the ſheriffe muſt doe his office without delay, 
that is, forthwith to replevy the beaſts; and if he ought to doe 
it in this caſe of the franchiſe, the ſame he ought to doe in the other 


caſe, 


It appeareth by the Regiſter, that if the conſtable of the caſle 
upon a mandat to him to make replevin, aibil inde cura vit, or if ke 
make no retourne, &c. at all, upon retourne hereof, a non omitta; 


ſhall be awarded, &c, 


But ſuch retournes were permitted before 


this act, but now by this act the ſheriffe in that caſe ought pre. 
ſently to enter, and make deliverance of the beaſts. 
(7) Et per meſine le manner joit fait la deliverance per attachment 


de pleint fait ſans briefe & fur meſme la paine. 


See the ſtatute of 


Marlebridge that provideth to the ſame effect, where you ſhall 
reade more of this matter. | 

(8) Et i ceo ſoit en le marches de Gales.] The marches of Wales 
were the commots, great ſeigniories, and baronies in Wales, which 
were holden of the king in chiefe, and out of every county of 
England: if any diſtreſſe were driven into a caſtle or fortreſſe in 
the marches of Wales, and detained, a writ ſhould be directed to 
the ſheriffe of the county of England next adjoyning to the cattle, 
or fortreſſe, where the beaſts be ſo detained, to make replevy. 

(9) Le roy gue eft ſoveraigne ſeigniour ent fra droit.] At this time, 
VIZ. in 3 E. 1. Lluellen was a prince, or king of Wales, who held 
the ſame of the king of England as his ſuperiour lord, and ougit 
him liege, homage, and fealty; and this is proved by our act, vs. 
that the king of England was ſuperior deminus, i. ſoveraigne lord 
of the 1 principality of Wales. 

King H. z. after prince Edward had married Elianor daughter 
of Spaine, perceiving him (to uſe the words of mine author) 1 


ſuapte natura tanta indole 


æditum, ut maturius ad res gerendas idb- 
Flintſh. p. 525. neum redderet, primo Wallis principatu donavit, deinde Aquitanie u 


Hiberniz pra poſuit ; hinc natum, ut deinceps unuſquiſque rex, qui Jecutus 
A, filium majorem natu principem Walliz facere conſueverit. 

Lluellen prince of Wales, by the incitation of David his brother, 
in the © year of E. 1. rebelled againſt their ſoveraigne lord; in 
which rebellion Lluellen was flaine, and the king brought al 
Wales under his ſubjection: the ſaid David being brother and 
beire of Lluellen for his rebellion and treaſon againſt his ſole. 
raigne lord was after the death of his brother at a parliament 
holden in the 11 yeare of E. 1. attainted of high treaſon; of 
whoſe judgement and execution heare what Fleta ſaith, Et un 


malefa&ori plura poterunt infligi tormenta, prout meruerit, fic 
tigit de Davide 


torum deferebantur ſuſpendenda. 
was before holden of the king, as of his ſoveraigne 


at con- 


incipe Malliæ cum per recordum quingque fudicis 
mortalibus torquebatur, ſuis namque meritis exigentibus, detradus 45 
penſus, decollatus, diſmembratus fuit et combuſtus, cis us caput priv't® 


ciwitati, quatuorgue quarteria ad quatuor' partes regni in edium tradi- 


y reaſon whereof, where 


lord, as 1s 


aforeſaid 
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aforeſaid, now king Edw. 1. became king of the ſame in poſſeſ- 
fon, which appeareth by the ſtatute of Snowdon in theſe words; 
Edwardus Dei gratia, Ic. divina providentia (que in ſua diſpofi- Rot. Parliam, 
tione non falktur ) inter alia ſue diſpenſationis munera, quibus nos et og E. 1, 
reenum noftrum Angliæ decorari dignata eft, terram Walliz cum incolis thy his 15 _ 
fais prius nobis jure feodali ſubjectam, jam ſui gratia in proprietatis ſtatute. 

ntire dominium, obſtaculis quibuſcungue ceſ/antibus, totaliter et cum in- 

tegritate convertit, et corone regni prædid tanqua partem corporis 

ejuſdem annexuit et univit ; by which act it further appeareth, that 

king E. 1 had conſidered, and peruſed all the laws of Wales, and 


ſome of them hee utterly abrogated, ſome of them hee permitted, 


ſome hee corrected, and ſome he newly added to the others. 

We have been, above our uſuall manner, the more copious here- 
in, becauſe our defire is, that truth might prevaile. See the ſta- 27 H. S. ca. 27, 
tutes of 27 H. 8, and 34 and 35 H. 8. concerning Wales. See 34 & 35 H. 8. 
the fourth part of the Inſtitutes, cap. Of the Courts, &c. of 


Wales, 


CAP. 


UR ceo que la common fine et amer- 

ciament (1) de tout le county en 
eyre des juftices pur faux judgements 
(3), ou pur auter treſpas, eſt afſc [ſe 
(2) per vicount et barretors (4) des 
counties malement, iſſint que la ſumme 
ft meintfoits enerue, et les parcels au- 
ter ment aſſeſſe que eſtre ne duiſſent, au 
damage du people, et pluſors foits ſont 
Dales as viconts et barretors, que ne 
poent les acquitent, Purview eft, et 
vnt > roy, que deſormes en eyre des juſ- 
tices devant eux devant lour departure 
fit tiel ſumme aſſeſſe per ſerement de 


tivalers et des probes homes, ſur touts 


Jeeux que eſcoter deveront (5 „ et les 
Juſtices facent mitter les parcels en bur 
feats que ils liverent al eſchequer 
6), ef ] Br 9 

et non pas la ſumme tatall (7 )> 


* 


XVIII. [ 196.) 


ORAS MUCH as the common 

fine and amerciament of the whole 
county in eyre of the juſtices for falſe 
judgements, or for other treſpaſs, is 
unjuſtly aſſeſſed by ſheriffs and bare- 
tors in the ſhires, ſo that the ſum is 
many times increaſed, and che parcels 
otherwiſe aſſeſſed than they oughtto be, 
to the damage of the people, which be 
many times paid to the ſheriffs and ba- 


retors, which do not acquit the payers; ' 


it is provided, and the king will', that 
from henceforth ſuch ſums. thall be aſ- 
ſeſſed before the juſtices in eyre, afore 
their departure, by the oath of knights 
and other honeſt men, upon all ſuch as 
ought to pay; and the juſtices ſhall 
cauſe the parcels to be put into their 


eſtreats, which ſhall be delivered up 


unto the exchequer, and not the 
whole ſum. | 


(3 Rep. 39.) 


— 


There were ſoure miſchieſes, or rather gfievanc:s before 


this a, 


1. That this common fine and amerciament before juſtices in 


re was promiſcuouſly aſſeſſed by the ſheriffe and barretors of 


* ANGT, 


4 county (tor ſo our act ſpeaketh) upon the faultleſte, as well as 


upon 


— A —— —— —̃ö— — — —— — 
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upon the faulty, and that after the juſtices in eyre were departed 
and gone. | . 

2. That the ſame was many times by them increaſed. 

3. That the parcells were otherwiſe, then they ought to be, u 
the damage of the people. | 

4. That the ſaid amerciament was paid to the ſheriffe, and bar. 
retors, that could not acquite them, and therefore were often 


_ doubly charged. 


Lib. 8. fo. 39. 
Greiſlies 2 4 


42 E. 3. ca. gi 
7 H. 4. ca. 3. 


23 R. 2. ca. 4. 


Greiſlies caſe. 
ubi ſupra. 


9 Eliz. Dier 263. 


Li. 8. fo. 36, 37. 
Firſt part of the 
Inſt. ſect. 701. 


[ 197 ] 
Mirr. li. 4. & de 
amerciaments 
Jeviable. 


Sec hereafter 
Cape 45. 


See hereafter 
Cap. 45. 
Rot. Parl. an. 


17 B. 3. nu. 37. 


The remedy by the body of the act conſiſteth on two parts. 

1. That ſuch ſummes ſhall be aſſeſſed by the oath of knights, 
and other honeſt men before the juſtices in eyre, upon ſuch as ought 
to pay the ſame. | | 

2.. That the juſtices ſhall cauſe the parcels-to be put in their 
eſtreats, which. ſhall be delivered up in the exchequer, and not the 
whole ſumme. 

(1) Common fine et amerciament.] Here fine and amerciament are 
all one, for, as by this act appeareth, it ought to be afferred, which 
a fine in his proper ſenſe ought not: this is parcel of the green 
wax, ſo called, becauſe the eſtreats to the ſheriffe for levying of 
them are ſealed with green waxe. 

This common amerciament was a great grievance to the people, 
for that the faultlefle, as well as the faulty, were (as hath been 
faid) thereby charged; and this was difperdere innocentem cum di- 
linguente, much like the abuſe of the clark of the market, who 
uſed to take a common fine, untill it was remedied by att of par- 
liament. 

(2) Eft afſiſe.] That is, is afferred, 

(3) Pur faux judgements.) The ſuitors in a baſe court for falſe 
judgements ſhall be amercied,. to the end they may be the more 
wary, and take better advice to doe juſtice, | 

(4) Per barretors.] For the ſignification of this word, fe 
Paſch. 30 Eliz. the caſe of barretry, and the firſt part of the 
Inſtitutes. | : | 

(5) Sur touts ceux queux eſcoter deweront.) This is a law of great 
equitie, that ſuch as be faulty ſhould onely be contributory to the 
payment of fine and amerciament. 3 

(6) A gſcbeguer.] For that court is the true center, into which 
all the kings revenue and profit ought to fall, and by this mean 
the toll ſhall come to the right mull. he 

(7) Et non pas le totall.] But particularly, and by parcell, upon 
every one that ought to contribute. 

The commons petitioned, that no common fine of any count} 
from thenceſorth ſhould be made, but that every man may be pi 
ticularly puniſhed. Whereunto the kings anſwer Was, 

The king willeth the ſame. 


Cap. 19. 


CAP. 


LN droit des vic', ou auters queux 
i reſpoign” per lour maines al eſche= 
quer, et queux ount reſe* de les dets le 
roy (1) pier le roy que ore e/t, on les dets 
le ray meſine avant ceux heures, et queux 
ne ount my acquites de, ceo les dettours 
al eſchequer : purview eft, que le roy 
endoiera bones gentes per touts les coun- 
ties, a oyer touts iceux, queux de ceo 
pleine ſe voudront et a terminer 1/ink 
la beſoign', que ceux que purront man- 
ſtrer que ils erent iſſint avant paies, a 
puts jcers (ent) ferront quites, le quel 
que les viconts ou auters ferront marts 
ou ©ives, en certaine forme que tour 
fer” bail, Et ceux que iffint naver” 
fait, fils foient en vies, ſerront punics 
grevement; et fils ſoient morti, lour 
beir:s reſpaizn” (2), et ſoient charges 
de ia dette. Et commaund le roy, que 
les viconts, et les auters avantaits de- 
ſomes loialment acquitent les dettors a 
prochin accompt (3), puis que us ave- 
ront le dette reſceive: et donque ſoit le 
at alle al eſcheguer, ifſint que jam- 
mes ne veign” en ſummon, It fi le vic 
autern-ut face, et de ceo ſoit attaint, 
< rendra al plaintife le treble de ceo 
que il Ger? de luy reſceive, et ſoit rent 
a le volunt le roy. Et bien ſe garde 
ceſcun vicent, que il eit tiel reſceivor, 
pur que il voudra reſponder (4) car le 
e prendra del tout as viſcont, et a 
bur heires. E ti auter que reſpoign” 
per ſs maine al eſchequer le faces il ren- 
6ra le treble al plat utiſe, et ſoit rent en 
meſme le mane», Et que les vie facent 
tayles a touts iceux, queux paieront * le 
att le roy. Et que la ſummons deſche- 
fer a touts les debtors, queus demander 
Vu lront ia View, facent monſtrer fans 
erier les a nuliuy, et ceo ſans rien 
Prender de lauer, et ſans rien don” (5), 
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XIX. 


Nright of the ſheriffs, or other, which 
anſwer by their own hands unto the 
exchequer,and which have received the 
king's father's debts, or the king's own 
debts before this time, and have not 
acquitted the debtors in the exchequer; 
it is provided, that the king ſhall ſend 
good and lawful men through every 
hire, to hear all ſuch as will complain 
thereof, and to determine the matters 
there, that all ſuchas can prove that they 
have paid, ſhall be thereof acquitted for 
ever (whether the ſheriffs or other be 
living or dead) in a certain form that 
ſhall be dclivered them ; and ſuch as 
have not fo done (if they be living) 
ſhall be grievouſly puniſhed; and if 
they be dead, their heirs ſhall anſwer, 
and be charged with the debt. And 
the king hath commanded, that ſheriffs 
and other aforeſaid, ſhall from hence- 
forth lawfully acquit the debtors at the 
next accompt after they have received 
ſuch debts; and then the debt ſhall be 
allowed in the exchequer, fo that it 
ſhall no more come in the ſummons 
and if the ſheriff otherwiſe do, and 
thereof be attainted, he ſhall pay to 
the plaintiff thrice as much as he hath 
received, and ſhall make fine at the 
king's pleaſure. And let every ſhe- 
riff take heed, that he have ſuch a re- 
ceiver, for whom he will anſwer ; for 
the king will be recompenſed of all, 
of the theriffs and their heirs. And 
if any other, that is anſwerable to the 


exchequer by his own hands fo do, he 


ſhall, render thrice ſo much to the 
plaintiff, and make fine in like manner, 
And that the ſheritfs ſhall make tallies 
to all ſuch as have paid their debt to 
the king; and that the ſummons or 
the exchequer be ſhewed to all debtors 
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et que ne le fra, le roy prendra a Iuy that demand a ſight thereof, without 


grevement. 


W. I. ca. 32. 


42 E. 3. ca. 9. 
7 H. 4 en. 3. 


denying to any, and that without 
taking any reward, and without givin 
any thing; and he that doth con- 
trary, the king ſhall puniſh him griev- 
ouſly.” 


(51 H, J- ſtat, 4. 42 Ed, 3. C, 9s 7 H. 4. Co 3.) 


(1) Detts le rey. ] Under this word [ debitum] are all things due 
to the king comprehended; and not onely debts in their proper 
ſenſe, but duties or things due, as rents, fines, iſſues, amerciaments, 
and other duties to the king received, or levied by the ſheriffe: 
for debt in his large ſenſe ſignifies, whatſoever any man doth owe, 
and debere dicitur, quia deft habere : Gebitort enim deeſt quod habit, 
cum fit creditors, maxime in caſu domini regis. 

(2) Lour heires reſponderont.] That is to be underſtood, quad 
reſtitutionem, ſed non quoad panam ; that is, for the civill, but not 
for the criminall part: for it is a maxime in law, pœna ex delife 
defundti heres tencri non debet : and againe, in r/titutionem, nun in 
penam heres ſuccedit. | 

(3) Au prochein account.] See for this the ſtatute of 51 H. 3. Sta- 
tutum de Scaccario, and the ſtatute of W. 4. Vet. Mag. Chart, 
f0. 33, 34- 

(4) Et tiel receiver pur quoy il woet reſponder.) For the rule of 
this, and like caſes of the king, is, re/pondeat ſuperior. 

(5) Et gue la ſummons deſchequer a touts les debtors, queux demander 
woudront la view, facent monſtrer ſans denier les a nulluy, et ceo Jan 
rien prender de louer, et ſans riens don', Tc.) That is, the proces, to- 
gether with the eſtreats under the ſeale of the exchequer ſhall be 
thewed to the party preſently without denyall, and freely without 
any thing to be given therefore, upon pain of grievous fine and 
impriſonment, 


CAP... 


P URVIEIV et enſement de mis- 
feaſirs (2) en partes (1), et en 
divers (3), gue ft ul de ceo ſoit attaint 


per le feat del plarntife ( 4), foyent a= 


gardes bones et lautes amendes (5), fe- 


tongue le maner del treſpas, et eit la pri- 
fonment de treis ans (), et dillong; ſoit 


rent a le volunt le roy (7), fil ad de 
quoy port eftre rent, et lors trova bon 


ſuertie que il. jammes ne misface (8). 


At , neit dont poit eftre iſſint rente, 


apres la prijonment de trois ans, trova 


meſme le ſucrtie (9), et fil ne puifſs 


#rever 


I is provided alfo for treſpaſſers in 
parks and ponds, that if any be 
thereofattainted at the ſuit of the part), 
great and large amends ſhall be award. 
ed according to the treſpaſs, and ſha 
have three years impriſonment, and 
after ſhall make fine at the king's plea- 
ſure (if he have whereof) and then 
ſhall find good ſurety, that after he 
ſhall not commit like treſpaſs; and 
he have not whereof to make fine, 
after three years impriſonment, be 


ſhall find like ſurety; and if he _ 


Cap. 20. 


trrver la ſuerty, for jur* la realme (10). 
Et fi ul de ceo rette ſoit fugitive, et neit 
terre, ne tenement ſuffiſant pur quoy il 
fort Are Juſtifie, cicourt * come le roy 
avera ceo trove per bone enqueſt, ſoit 
demaund de countie en countie, Et fil 
ye veigne, ſoit utlage. Purview eſt 


enſement et accorde, que ſi ul ne ſuiſt- 


dedeins an et le jour pur le treſpas fait, 
le roy avera le ſuit, et ceux queux it 
trova de ceo rettes per bon enqueſt, ſer - 
ront punies per meſme le maner en 
tuts points, ſicome deſuis eft dit. Et 
j ul tiel migfeiſour ſoit attaint, quil eit 
priſe en ſes parkes beaſts domeſtes (11), 
ou auter choſe en le maner de robberie 
(12) en venant, ou demurrant, ou en 
returnant, ſoit fait de luy common ley, 
que affiert a celuy que eſt attaint de 
apert robberie et larceny, auxibien a la 
ſuit le roy come dauter, 


Capt. Itin. Vet. Mag. Chart. 155. Rot. Clauſ. 17 H. 3. m. 9. (Regiſt. 80. 111. Raſt, 651, &c, 
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find like ſurety, he ſhall abjure the 
real n; and if any being guilty thereof 
be fugitive, and have no land nor te- 
nement ſufficient (whereby he may be 
juſtiied) fo ſoon as the king ſhall and 
it by enqueſt, he ſhall be proclaimed 
from county to county; and if he 
come not, he ſhall be out-lawed, It 
is provided alſo and agreed, that it none 
do ſue within a year and a day for the 
treſpaſs done, the king ſhall have the 
ſuit; and ſuch as be found guilty 
thereof by lawful enqueſt, ſhall be pu- 
niſhed in like manner in all points as 
above is ſaid. And if any ſuch treſ- 
paſſer be attainted, that he hath taken 
tame beaſts, or other thing, in the 
parks, by manner of robbery, in com- 
ing, tarrying, or returning, let the 
common law be exccuted upon him, 
as upon him that is attainted of open 
theft and robbery, as well at the ſuit 


of the king, as of the party. 


Kel. 39. 202. Dyer 238. 47 Ed. 3. 10. 9 H. 6. 2. 5 H. 5. 1. 19 H. 8. 9. 18 H. 6. 21. 21H. 7. 
21. 13 H. 7. 10. 12. Fitz. Barre, 83. Keilw. 114. b. 2 Ed. 4. 4. b. 9 H. 3. ſtat. 2. c. , 12. 


1 Ed. 3. ſtat. 1. c. 83. 1 H. 7. c. 7.) 


The cauſe of the making of this ſtatute was, that at the common 47 E. z. 10. b. 
lau, the plaintife in an action of treſpas, ſhould, as in other caſes, 9 H. 6. 


recover no other dammages, but according to the quantity of the 
treſpaſſe: which the plaintife for treſpaſſes in parks and vivaries 
eſteemed at a high rate; but the country commonly found the 
dammages very ſmall; for the common law gave no way to matters 
of pleaſure (wherein moſt men do exceed) for that they brought 
no profit to the common-wealth ; and therefore it is not lawfull for 
any man to ere& a park, chaſe, or warren, without a licence under 
the great ſeale of the king, who is pater patriæ, and the head of the 
common- wealth. 

(1) Ez parks.] This is underſtood of a lawfull parke, where- 
unto three things are required: 1. A hberty, either by graunt, as 
is aforeſaid, or by pretcription. 2. Incloſure by pale, wall, or 
hedge. And 3. beaſts ſavages of the parke, for the which, and for 
the name, ſee the fir part of the Inſtitutes. | 

But this ſtatute extenleth not to a nominative park erected with- 
out lawfull warrant, albeit it be called a park; for this ſtatute is 
very penall, and therefore, as hath been ſaid, extendeth onely to 
a lawfu'l parke. But he may have an action of treſpaſſe at the 
common law, guare clauſum fregit, et unam damam cepit, Oc. 

Under this word park, a Chaſe 1s not included. 


13. 7 Jac, Co 13. 21 Jac, Co 23, 3 Car, Cap» 4» ; 
Q 3 This 


H. 6. 55. 8 E. 4. 5. See the ſta'utes of 13 R. 2. c. 13. 19 H. 7. ca, 11. 14 H. 8. 


Temps E. 2. tit. 


act' lur leſtat. N 


r. 48. 
Li. 1 1. fo. 86,87. 


1. Part of the 
Inſt. ſect. 378. 


9 H. 6.2. 18H. 
6. 21. 19 H. 6. 6. 
22 H. 6. 59. 

4 H. 6. 28. 43. 
10 H. 7. 6. b. 
12 5 8. 10. a. 
43 E. 3. 13. 24 
38 E. 3. 10. 
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Prit. fo. 34. 
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Flet. lis 2. C. 36. 


Vide hic cap. 1. 


Bract. li. 3. fo. 
117. 


F. N. B. 88. H. 


Hic C. Io Art. 
fuper cart. c. 18. 
24 H. 6. 28. 
21 H. 7 21. 
F. N. B. 67. d. 


Regiſt. 111. b. 
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* This act extends not to a foreſt in the hands of a ſubjecd, for 
the law is ſo penall, as it ſhall not be taken by equitie. 

(2) Misfeſauns.] In this act is underſtood when a man either 

chaſeth in a park, or by bow, or other engine endevoureth to kil 
ſome of the game of the park againſt the liberty and priviledge 
of the park, + and not when the lord of a park takes beaſts tg 
agiſtment in his park, and the owner breaks the park, and take; 
them away without agreement for their paſture, for it is not within 
theſe words, de malefactoribus in parcis, becauſe the treſpaſſe con. 
cerneth not the liberty of the park by chafing of the game there. 
of, but a collaterall treſpaſſe, et fic de fimilibus, 
(3) Yivers or wiviers.) This being a French word, figrifieth 
fiſh-ponds, or waters wherein fiſh are kept and nouriſhed; which 
being a matter of profit, and increaſe of viftuals, any man may 
erect; and that in legall underſtanding it ſignifieth a fiſh- pond, or 
waters where fith are kept, it appears by our ancient authors, who 
wrote ſoone after this time: for Britton faith, Auxi de waſt fait per 
eux en parks & en wiwvers, de veniſon & de peſſon, & de conies, & autr 
deſtruction per eux faits en garrens : Where he applyeth wenijn to 
parks, pen to wivers, and cenies to warrens, And Fleta agreeth 
with him, for he ſaith, De feris et piſcibus poteſt fieri furtum : ex 
benignitate tamen principis conſtituitur, ne quis pro hujuſmedi furty vi- 
tam perdat, neque membra : conſtitutio quidem talis eſt, provijum eft de 
malefactoribus in parcis et wvivariis, quod ad ſectam querentis ſtatin 
adjudicentur emendæ, Fc. and reciteth fummarily this act; and fo it 
is taken before in this very parliament, cap. 1. for fiſh-ponds, or 
places where fiſh are kept, in theſe words, ze curge en auler parte, 
ne piſhe en auter viver. And Bratton, who wrote a little before 
our ſtatute, coupleth them together in the charge given by the 
Juſtices in eyre, as our ſtatute doth, wiz. De malgfactoribus in parcis 
et UtUarits, 

It appeareth in the Regiſter, that there be divers formes of 
writs for fiſhing in his piſcarie: one writ is, guare in vivaris fus 
2 faite another, quare in ſeparali piſcharia ipſius A. piſcatit 

uit, Oc. 

Therefore, as ſome have ſtretched this word too far, extending 
it to warrens of conies, which they might as well under the ge- 
nerality of the word [wvivarium] extend it to foreſts and chaies 
(for they be leci ubi wiventes cuſlediuutur) whereof you have heard 
before; ſo ſome would reſtraine this word to fith-ponds onely tua! 
be in parks, which is expreſly againſt both the letter and meaning 
of this act, and the fiſh- pond concerneth nothing the liber 
_ priviledge of the park, whereof alſo a touch hath been given 

efore, | 

If a man committeth a treſpaſſe in the fiſh-pond, &c. of another, 
by taking and carrying away of water, he is no miſ-feaſor within 
this ſtatute; bat if he let out the water, to the end to take ſih, he 
is a miſ-feaſor within this ſtatute; or he muſt fiſh there, if he be 
within the danger of this law, for collateral treſpaſſes neither i 
parks, nor fiſh-ponds, & c. are within this act. | or 

And if one hunt in a park, or fiſh in a pond, &c. though he kl 
no deer, nor take any fith, yet this is a miſ-feaſauns within thus 
ERR | ef a 

(4) Per le ſuit del plaintife.] This ſuit is intended in an * 
of ireſpa;, but che writ mult rebearſe, and be grounded upon ©* 
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for gatute; for it is a maxime in the common law, that a ſtatute made 
in the affirmative, without any negative expreſſed or implyed, doth 
not take away the common law: and therefore in this caſe the 
plaintife may either have his remedy by the common law, or upon 
the ſtatute; if he bring his action of treſpaſſe generally without 
grounding the ſame upon the ſtatute, then he waiveth the benefit 
of the ſtatute, and taketh his remedy by the common law. 

The preſidents of this action are, Ad reſpondendum tam domino 
regi, quam parti querenti : and yet by the Regiſter, he may have 


books, quoted before in this ſection, in the margent. 

(5) Soient agardes bones et hautes amends.) By theſe words [ſhall 
be awarded good and large amends] if the dammages be too ſmall, 
the court hath power to increaſe the dammages, for this word 
[award] properly belongeth to the court, 

(6) Et eit la priſonment de treis ans ] Both dammages and im- 
priſonment concerne the plaintife, and therefore the kings pardon 
cannot diſpenſe with them: but the ranſome, the finding of ſurety, 
and the forejuring of the realme are puniſhments exemplarie, and 
concerne the king, and therefore he may pardon the ſame. 

(7) Et dillongue fait rent a le volunt le roy.) And after ſhall make 
fine at the kings pleaſure, 

See before for the expoſition of theſe words, cap. 4. | 

(8) Et lors trova bone ſurety, que il jammes ne migfuce.] And then 
mall finde good ſurety, that after he ſhall not miſdoe. 

This ſurety muſt be by recogniſance to the king, and not to the 
plaintife ; for example, the ſureties in 10 l. and the defendant in 
40 J. the condition mult be generall, and not reſtrained to that park, 
or vivary: for example, Quod ipſe in aliguibus parcis et vivariis contra 
firmam ſtatuti pradia” amplius non malefaciet, c. 

(9) Le rey avera le ſute.] Either by indictment, information, or 
action of treſpaſſe upon this act. 

(10) Forjure le realme.] Fleta tranſlating this act into Latine, 
laith, ab;urabit regnum, and ſo doth the Regiſter; and Bracton uſeth 
the ſame word in caſe of felony, abjurabit regnum. | 

And Britton uſeth our word, forjure naſtre realme, and fol. 25. in 
the ſame caſe he uſeth the word of abjuration. | | 

It ſignifieth in law a perpetuall baniſhment of the defendant out 
of the realme, which to obſerve he bindeth himſelſe by oath, for ſo 
much is implied in this word forjure, or abjure, which properly 
lpnifieth to forſweare the realme. 

By the common law no man can be exiled, or baniſhed out of his 
country, but in caſe of abjuration for felony: in all other caſes 
orilo or baniſhment ought to be done by authority of parliament 
(as here it is) and ſo are our books that ſpeak of exile or baniſhment 
to be underſtood. | 

If ſuch a perſon, as hath forjured or abjured the realme, returne 
"game, he ſhall be puniſhed at the kings ſuit for the perjury, and 

gn contempt. | | 

(11) Beaſts domeſts.] This is underſtood of kine, oxen, ſheep, 
and other domeſticall beaſts within the park. 

there be within the park tame deere, and miſdoers come to 
1 and kill veniſon, and they kill a tame deere, and carry 
* away, not knowing the ſame to be a tame deere, this is no 


* 


Q 4 | felony, 


200 


5 H. 5. 1. 2 E. 4. 
4. 9 H. 6. 2». 
F. N. B. 67. d. 
87. a. 7 El. 
Dier 238. Lib. 
Intr. Raſt, 58 5. 


7 El. Dier 228. 
Regilt, ubi ſup, 


this in his owne name, and that may be gathered by ſome of our 


Dier uhi ſup. 
15 El. Dier 323. 
9 El. Dier 269. 


Vide hic cap. 4. 
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Regiſt. 80. b. & 
fol. 111. b. 
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felony, for the intent maketh felony, and ſo are the books to be 


intended. 
Firſt part of the 


CAP. 


73 N droit des terres des heires deins 
age, queux ſont en le garde hour 
fergniors : purview eft, que les gardens 
les gardent, et ſuſteinent, ſans diſtruc- 
tion faire en tout rien: et que de tiels 
manners des gardes ſoit fait en touts 
Points ſclongue ceo que eft conteigne en 
la graund charter des franchiſes fait en 
temps le roy H. pier le roy que ore eſt, 
Magna Charta, cap. 4, 5, & 6. Et 
que 1ſſint ſoit uſe deſormes, et per meſme 
le manner ſolent gardes les archiveſque- 
ries, eveſquertes*, abbies, eſgiiſes, et dig- 
nities en temps de vacation, Vide 
Artic? ſuper Chartas cap. 18. 
*f 202 ] 


(Bro. Waſt. 32. 37 40. 68. 107. 137. 1 Inſt. 54. Bro, Waſt. 58. Regiſt. 92, 9 H. 3+ flat. 1, 
C. 4. 6 Ed. 1. ſtat. Is Cs LL 13 Ed. I: ſtat. To Co 14. 28 Ed. 1. ſtat, 3 C. 18. 36 Ed. 3 C. 13. 


Mag Chart. 


e 4, 5. 6. 
Artic. ſuper 


reade at large, 


CAP. 


£3 ES h ires maries deins age, ſans 
le gree de lour gardeins, avant 

gue ils averont paſſes lage de xiiii. ans, 
ſoit fait ſolonque ceo que eft contenue en 
le purvetance de Merton, cap, 6. Et 
de ceux que ſerront maries ſans le gree 
ae lour gardeins puis que ils averont 
paſſes lage de xiiii. ans, le gardein eit le 
double value de fon mariage, ſolongue le 
tenour de meſme le purveyance. Ouf- 
ter ceo ceux queux averont ſuſtret le 
mariage (1), rendant le droit value del 
mariage 
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(12) En le manner de robbery.) In this act robbery is taken in, 
Laſtit. ſect. 597+ large ſenſe; ſee the firſt part of the Inſtitutes. 


This act both to heires in ward, and the cuſtody of archbiſhop- 
ricks, biſhopricks, &c. during vacation, is but a confirmation of 
the ſtatute of Magna Charta, cap. 4, 5, 6. whereof there you may 


dians, afore that they be paſt the age 


Cap, 22 


Cap 


maria 
alem 
nome 
Cera 
des he 
ront 
191 
ne V0 
la te 
Pur: 


aver 


(6), 


XXI. 


] N right of lands of heirs being with. 

in age, which be in ward of their 
lords; it is provided, that the guar. 
dians ſhall keep and ſuſtain the land, males 
without making deſtruction of any lava) 
thing; and that of ſuch manner of nior 
wards ſhall be done in all points, as is dmg 
contained in the great charter of li- berit 
berties made in the time of king gard 
Henry, father to the king that now is, pur 1 
and that it be fo uſed from henceforth, e V0 
And in the ſame manner ſhall arch- mar! 
biſhopricks, biſhopricks, abbacies, pes ſe 
churches, and all ſpiritual dignities be * 


kept in time of vacation. 5 
1 . 


XXII. 


0 F heirs married within age, with- 
out the conſent of their guar- 


of fourteen years, it ſhall be done ac- 
cording as it is contained in the ſta- 
tute of Merton. And of them that 
ſhall! be married without the conſent 
of their guardians, after they be 

the age of fourteen years, the guat. 
dian ſhall have the double value of 
their marriage, after the tenour of the 


ſame act. Moreover, ſuch as oh 
Wich- 


2 Cap. 22. Weſtm. 


mariage al gardein pur le treſpaſſe, et 
me:ns le roy eit les amends ſolong ue 
meſme le only” de celuy que le 
dera ſuſtret, ½%m. 2. cap. 35+ Et 
te; beires females (2), puis que ils ave- 
rout accomplies lage de xiiii. ans, et le 
-igrior @ que le mariage appent celes 
ne voudra marier, mes pur covetiſe de 
E terre, les voudra tener diſmarie. 
Purview ei, que le ſeignior (3) ne port 
aver ne tener per encheſon del mariage 
(b), les rerres (5) 4 nelx heires fe- 
males ouſtre deux ans apres la terme de 
lavantdit xiii. ans (4). Et fi le ſeig- 
ner deins les deux ans ne les marie, 
donques ciant els actions de rece ver lour 
heritage quietment ſans rien done pur le 
garde, ou pur la mariage. Et ſi els 
pur malice, ou per malveis counſel ne 
e volent (7) pur lour chiefe ſeigniors 
marier, ou els nes font diſparages, que 
bes ſeigniors teignent la terre, et la he- 
ritage jeſque al age del enfant male, 
reſtaſcavorre, xx1. ans, et ouſter jeſque 
il; cant priſes le value (8) del mariage. 


king for the treſ paſſe. 


th 


made 
the he 


the þ 8 


or Cetaine 
DU Ore 21 


This act doth krit confirme the ſtatute of Merton, both concerning 
*14vment, and alſo concerning the forfeiture of mariage: and 
Provideth further, that of them that be above the age of 14 yeares 
Or and above the double value of the marriage after tender 
according to the ſtatute of Merton to be recovered againſt 
re) the gardien ſhall recover againſt the raviſher or detainer, 
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withdrawn their marriage, ſhall pay the 
full value thereof unto their guardian 
for the treſpaſs, and nevertheleſs the 
king ſhall have like amends, accord- 
ing to the ſame act, of him that hath 
ſo withdrawn. And of heirs females, 
after they have accompliſhed the age 
of fourteen years, and the lord (to 
whom the marriage belongeth) will 
not marry them, but tor covetiſe of the 
land will keep them unmarried; it is 


provided, that the lord ſhall not have 


nor keep, by reaſon of marriage, the 
lands of ſuch heirs females, more than 
two years after the term of the ſaid 
fourtcen years. And if the lord with- 


in the faid two years do not marry 


them, then ſhall they have an action 
to recover their inheritance quit, with- 


out giving any thing for their ward- 


ſhip, or their marriage. And if they 


of malice, or by evil counſel, will not. 


be married by their chief lords (where 
they ſhall not be diſparaged) then 


their lords may hold their lanè and 


inheritance untill they have accom- 


. plithed the age of an heir male, that is 


to wit, of one and twenty years, and 


further until they have taken the va- 


lue of the marriage. 


(Cro, El. 469. Stat. Merton, cap. 6. Co. Ent. 262. Fitz. Gard. 59. 71. Bro. Gard. 86. 6 Rep. 
71. Regili. 161, 13 Ed. 1. ſtat. 1. c. 35. Repealed by 12 Car. 2. C. 24+) 


The ſtatute of Merton provideth (as hath been ſaid) that if Merton, cap. 6. 
any lay-man raviſh an heire, or detain him within the age of 21 E. 3. 19, 20. 
14 yeares, that then the gardien ſhould recover the value of the 
Marriage againſt the raviſher together with the infant and his lands, Judgement 251. 
and that the defendant ſhould be impriſoned untill he hath recom- 
penced the plaintife, &c. and further, untill he hath fatisfied the 


27 H. 6. tit gard. 
118. 33 E. 3. 
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. fire being maried, the full value thereof, and the king ſhall 
Ve alſo like amen 1s according to the ſaid act. 

(1) Cœux gue avercnt futret le mariage.] That is, the raviſher 
r of the heire, and which married the heire after 14, and 


This extendeth after 14, as well to ecclefiaſticall, as lay perſons, 


which 
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See the firſt part 
of the Inſtitutes, 
ſect. 103, 104. 


35 H. 6. 52. 


35 H. 6. ubi 


lupra. 
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35 H. 6. ubi ſu- 
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35 H. 6. ubi ſu- 
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which the ſtatute of Merton of a raviſhment before 14, doth not, by 
to lay men onely. | 

(2) ET des heires females.] The miſchiefe before this act wy, 
that whereas the heire female after her age of 14 yeares, Oupht of 
right to be out of ward, the lord for covetouſneſſe would not marry 
them, but keep their lands at their will and pleaſure many years 
after their age of 14, againſt the which wrong this ſtatute provideth 
remedy, and was made for the reſtraint of the wrong, and in truth 
for the advantage of the lords. 

And here we are occaſioned to explain a place in Bracton, Feniu 
14. vel. 15. annorum poteſt diſponere domui ſuæ, et habere cont et ky, 
Sc. Which word [cone] is miſtaken in the impreſſion, for it ſhoull 
be cover et key; and for cover we uſe cofer at this day, changin 
the v to an /, (which is uſuall) ſo as at that age like a good hulk 
ſnee is able to diſcerne what things are in a houſhold ft to bee kept 
in cofer under locke and key; and the reaſon wherefore, if the hei 
female of a tenant by knights ſervice be of the age of 14 years at 
the death of her aunceſter, ſhe ſhall not be in ward, is, for that he 
is viri potens, and can govern an houſhold, and may marry an hul, 
band, which may doe knights ſervice. 

If a man hath two daughters and dieth, the one above the 
age of 14, and the other within the age of 14, the lord ſhal 
have the wardſhip of the body of her within age, and the moiety 
of the land. | ws 

(3) Purview eft que le ſeignior,] 1. Every lord is not within the 
* of this # 1 F 22 — nale ſhall enter upon the lord by 
poſteriority, becauſe her marriage belongs not unto him. 

2, If the lord graunt the mariage of the heire female to 
one, neither the grauntor nor the grauntee ſhall have tuo 
years, but the heir female ſhall enter at her age of 14, far 
the grauntee cannot hold the land, and the grauntor hath not the 
mariage. HB 

3. So it is, if the king graunteth the wardſhip of the body af 
the heire female, ſhe ſhall ſue her livery at her age of fourteen, 
for neither the king nor his grauntee can hold the land during de 
two Yeares. 

(4) Per 2. ans ouſter les 14. _ By this is underſtood that tix 
lord ſhall not have the 2 yeares, but where the heire female v3 
within the age of 14, at the death of her aunceſter, and in ward u 
the lord. ; 

(5) Les terres.] Here a meſnalty that is holden is underſtood 
though this ſtature ſpeak of lands onely. 

(6) Per enche/on de mariage.] Ceſſante cauſa cefſat effe4u, y 
therefore if within the two yeares the lord marrieth the m_— 
male, the heire female ſhall preſently enter, becauſe for that cal 
the two yeares are given. | 

If the gardien marry the heire female after the age of 12 r 
he ſhall not detaine her land but untill her age of 14, for the Cal 


ceaſeth. 


So it is if the aunceſter marrieth his heir female, and dieth bet 
ſhee attain to her age of 14, the land ſhall be in ward, but the 
ſhall not have the 2 years. | by 

And it is to be obſerved, that the lord hath theſe two git 
force of this act, and not as gardien, becauſe his 3 / 
ended at her age of 14, and therefore a writ of dower oth i at 


w 
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against him during thoſe two yeares, becauſe he holdeth not the land 


And for that cauſe if the lord tender to her a marriage, and ſhe 33H.6. Gard.71, 
within the two years marry her ſelfe elſewhere, there lieth no for- 


fciture of marriage againſt her. 


) Et fi els per malice ou malveis counſel ne ſoy woillent, &c.] 
Here the act in hatred of contradiction and diſobedience, in od:um 
eintraditionis et diſobedieutiæ, giveth to the lord her lands untill 
her age of 21, &c. but he holdeth not the ſame as gardien for the 


cauſe aforeſaid, 


Ofthis whole act Fleta ſaith thus, de farmellis 1 4. annos habentibus, Fleta, I. 1. e. ra. 
gallus demini ſui maritagium competens medio tempore non obtulerint, 
taliier proviſum eft, "quod negligentia dominorum hujuſmodi talibus 
heredibus, non fit damnoſa, ſed retenta hereditate per duos annos poſt - 
14, eam hered:bus fine contradictione reddere non contradicant; 
qud ji infra ætatem competenter et palam contulerint, ipſægue maritari 
non conſen/erint, tunc uſqgue ad ætatem majculinam hereditatem talium 
impune poterint retinere ulterius quam per duos annos, pro fine maritagii, 


tt in belt unt contradidtionis et inobedientice. 


8) Oufter jeſque ils eient priſes le value.] Here the profits are 
2ccounted to goe in ſatis faction of the value. Yide le flatuie de 


Mert. u cap. 6. 


f the lord grant over the wardſhip of the body onely, neither 
grauntor nor grauntee ſhall take the advantage of this branch. 


CAP. 


URVIEW eft enſement, que en 
aty, burgh, ville, faire, ne marche, 
te ſoit nul home forein, que ſoit de c:/t 
realme (1), diſtreine pur dette (2), 
Wnt il neft dettour ou pledge, et que le 
ra, ſerra grevouſement punie, et ſans 


delay ſort le di/treſſe deliver per les bai- 


lifes due lieu, ou per auter bailifes le 


mf; meſtier ſeit. 


XXIII. 


1 


T is provided alſo, that in no city, 


borough, town, market, or fair, 


there be no foreign perſon (which is 
of this realm) dittrained for any debt 
wherefore he 1s not debtor or . 
and whoſoever doth it, ſhall be griev- 
ouſly punithed, and without delay the 


diſtreſs ſhall be delivered unto him by 


the bailiffs of the place, or by the 


king's bailiffs, if need be. 
27 E. 3. Sta. 2. c. 17. 


The miſchiefe before this ſtatute was, that divers cities, the 
que ports, boroughs, rowns corporate, &c. within this realme, 
eil Claime ſuch a cuſtome, that if any of one city, ſociety, or mer- 
Cant guild were indebted to any of another city, fociety, or mer- 
Want guild, if any other of the ſame city, ſociety, or merchant 
Bulld that the debtor was of, carie into the city, ſociety, or merchant 


rei 
th 


lienth 
Us ex; 


Vent es ad querimoniam alicujus invementis plegios de proſequendo 


ulld whereof the creditor was, that he would charge ſuch a fo- 
ner for the debt of the other; which cuſtomes are taken away by | 
un Katete, whereof Fleta teacheth in theſe words; ſelent plerigue Fleta, Ii. 2. c. 56. 
Wees in feriis, mercatis, civitatibus, burgis, et feedis, et in juriſaic- Cap. Itin' in 
mus ſuis olj VEE, oo PS 7; Ver. Mag, Cart, 
aques tranſeuntes de feedis, vel juriſdictionibus ſuis nullate- | 


fo. 155. 


impedire, 


| 
| 
| 
| 
| 
ö 
| 
| 
| 


Mirror, Caps 5 
ſect. 4. 


Regiſt. fo. 129. 


27 E. 3. Stat. 2. 
cap. 17. 
4 H. LL C. 7. 


27 E. 3 ubi ſup. 


Rot. Parl. an. 11 
Fi. 4. 


Norf Tr. 3 E. 2. 


Co:3eze rot. 18. 


lat. Pais fo. 
99s b. 
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impedire, diſtringere et gravare pro alieno debito, Cujus non fur 
plegius nec debitor, imponentes ei quod erat tali debitori affinis, ut dt wy 
ſocietate vel civitate, et hujuſmod! et impune: propter quod Provijum th, 
et inhibitum, ne quis aliquem ferinſecum, dum plegius non fuerit ar 
debitor, pro aliquo debito aliens alicubi diſtringat, nec ad aliquan 2 
tionem compellat, et qui fecerit graviter punictur. 

And it ſeemeth by the Mirrour, treating of this chapter, chat 
ſuch cuſtomes were againſt the common law, for there it is ſai, | 
eint de tortiouſnes diſtreſſes duift conteine le paine de roberie. 

(1) 2ue ſeit de ceſt realme.] Theſe are materiall words: for if 
merchant of England be either wrongfully impriſoned in the par 
beyond the ſea, or have his merchandiſes or goods taken from hin 
there wrongfully, he ſhall have the kings letter to the king, prince 
or lord of that territorie, where the wrong 1s done, wherein the 
wrong is briefly recited, and requeſt made, quod ſalifactiunem debitan 
ac juſtitiæ complementum fieri faciat, Fc. whach letters of diver 
formes appeare in the Regiſter. Now if he be deſtitute ofjuſice 
there, then may he either have the kings writ de arreſto facto ſuper bmi; 
mercatorum alienigen pro tranſzreſſione fata mercatoribus Anglie, ot 
elſe according to the law of marque, he ſhall have from the king 
letters of marque or repriſall under the great ſeale, whereby he may 
redreſſe himſelfe of the goods of any of the men of that territone 
taken within this realme. And it is called the law of marque, of 
a Saxon word, which fignifieth a limit or bound; becauſe ſeeing 
he cannot obtaine juſtice within the limits of the foreine country, 
he may be redreſſed of the men of that country within the limits of 
his owne: which appeareth by the ſtatute of 27 E. 3. in thele 
words, No merch nt ſtranger be impleaded for anothers treſpaſt, 
or for anothers debt, whereof he is not debtor, pledge, nor malt- 
pernor. - Provided alwayes, that if our liege people, merchants 
« or other be endamaged by any lords of ſtrange lands, or thei 
ſubjects, and the ſaid lords (duly required) faile of right to our 
« ſaid ſubjects, we ſhall have the law of marque, and of tazing 
them againe, as hath beene uſed in times paſt, without fraud or 
deceit,” Wherein many things are worthy of obſervation; and 
(amongſt them) that this law of marque extends not onely to met 
chants, but to all other the kings ſubjc&s, And this law of marq 
in ſome records is called the kings right, jus regium, becauſe theredſ 
he doth his ſubjects right: as taking one example for many, i th 
parliament holden in 11 H. 4. John Kowley of Bridgwater, in 
p*tition prayed the king that he might take marque and repril 
of all French- mens goods, (having no ſafe conduct of the king) 
a certaine value, for ceriaine his ſ:1ps and other goods taken by * 
French in che time of the truce: the anſwer of the king was, un 
upon ſuit made to the king, he ſhould have ſuch letters requine! 
as are nzedfull, and if the French king refuſe to doe him right 1 
king will then ſhew his right. This letter of marque or reprilall = 
anclently called Atera mercatoria, (becauſe motcommonily 10 
obtained it) Atera mercatoria conceditur mercatoribus Anglis * 
mercatores Heynon, Holland, Zealand, et Friſſand. 80 35 1 ' 5 
words [which 1s of this realme] had been omited, and the 1 4 
had beca genera'l in the negative, that no foreine perſons * 15 
diſtra ned for any debt, wherefore he is not debtor ot beg 
this had taken away the ancient law of marque or 115 10 
and thereſore neceſſarily were added the ſaid words [wii this 
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of the diſtres. 


PUR VIEW eſt enſement, que nul 

eſchetor, viſcount, ne autre bailife 
k roy (1), per colour de ſon office (2), 
ſans eſpectall garrant (3), ou c mande- 
nent (4), ou certaine authoritie que 
adent a ſan office (5), ne diſſeiſe nul 
lame de ſon ſranktenement, ne de choſe 
que appent a ſon franktenement. Et ſi 
gſcun le fait, ſoit a le volunt le diſſeiſee, 
que le roy de ſon office le face amend” a 
on pleint, ou que il eit la common ley per 
briefe de novel diſſeiſin (6). Et celuy 
que ſerra de ceo attaint, rendr* les dam- 
mages a double a meſme le plaintife, 
et ſerra en le grevous mercie le roy. 
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lis realme] whereby the law of marque or repriſall is implyed and 


(2) Diftreine pur dett.] At this time a capias did not lie in an 25 E. 4. cap. 7: 
1 of debt, but is given by the ſtatute of 25 E. 3, but yet this 
latte doth extend to the capias, becauſe the capias commeth in lieu 
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I T is provided alſo, that no eſchea- 
tor; ſheriff, nor other bailiff of the 
king, by colour of his office, without 
ſpecial warrant, or commandment, or 
to his 
office, difleiſe any man of his freehold, 
nor of any thing belonging te his 
frechold;z and if any do, it ſhall be at 
the election of the diſſeiſee, whether 
that the king by office ſhall cauſe it 
to be amended at his complaint, or 
that he will ſue at the common law b 
a writ of novel diſſeiſin; and he that 
is attainted thereof ſhall pay double 


damages to the plaintiff, and ſhall be 


grievouſly amerced unto the king. 


(1 R. 2. c. 9.) 


The miſchiefe before this ſtatute was, that eſchaetors, ſheriffes, 
and other of the kings bailiffes, would, colore offcii, ſeiſe into 
the kings hands the freehold of the ſubject, and thereby diſſeiſe 
be partie, who thereupon to his intolerable vexation and delay, 
Vas put to his ſuit to the king by petition, for which this ſtatute 


provideth remedy. 


(1) Bailife te rey.] Here by bailiffe is underſtood any other 


dlicer or miniſter of the kings, 


(2) Per colour de ſon office.] Calore officii is ever taken in malam Pl. com, 


eth a ſeiſure unduly made againſt law. 


Whe 


och not purſue it. 


2 þ © Hes * . 1 1 
e, as virtute officii is taken in bonam: and therefore this imply- 


a he may do it colore officii two manner of wayes: either 
n he hath no warrant at all, or when he hath a warrant, and 


05 Eſpecial warrant.) That is, to the eſchaetor, &c. a dem 
</ extremum, mandamus, or any other of the kings writs, and 


olle 
F thereupon found for the king. 


er the like. 


oneile to the ſheriffe tne kings writ, as an habere facias ſeiſinam, p E. 6. Br. 55, 


tit. Office Li. 8. 


By thi f inte 
uus act no ſeiſure can be made of lands or tenements into the fo- 168. 


Uwes h D . — 
bands before office found, and ſo is the common experience 


if this d 
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/. See the ſtatute of articuli ſuper cart, cap. 19. & 29 E. A, ſuper carts 


ca. 19. 29 E. 1. 


(4) Ou Y:at de Lincoln. 
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(4) On commandement.] Under theſe words are comprehendel 
not onely the king's commandements by his writs, as hath been 
ſaid, but alſo the commandement of the juſtices of the kings coun 
of juſtice, 

* A man was indicted before the ſheriffe in his tourne of feloris 
upon which indictment his lands and chattels were by the ſherif 
ſeiſed for the king: afterward before juſtices aſſigned he was xc. 
quitted, and ſued out a certiorari to remove the record into the 
kings bench; which being removed, he prayed there to have re. 
ſtitution of his lands and goods; and it was reſolved that the he. 
riffe had not warrant to ſeiſe the lands, (before he were attainted) 
and therefore that he ſhould ſue his afliſe againſt the ſheriffe upon 
this ſtatute. It was further reſolved, that if the ſheriffe ſeiſe lands 
by the commandement of the juſtices, then is the ſheriffe excuſed, 
though the juſtices therein did erre; and if he did it of his owne 
head, then had the party remedy by an aſſiſe; therefore “ the partie 
was required to ſue out a writ to the juſtices to certiſie if the leiſure 
were made by their commandement. 

(5) On certain authoritie que appent a fon office. ] That is, ex offi, 
without any wrie or commandement: for example, when the ef. 
chaetor taketh an office wirtute officii, he may ſeiſe the land; for 
this, as our act ſaith, doth belong to his office; but if of his owne 
head (as hath beene ſaid) he ſeiſeth the land without any office, 
that ſeiſure is colore officiz, and therefore the aſſiſe upon this ſtatute 1s 
maintainable againſt him in that caſe, et fic de ceteris. 

(6) Per briefe de novel difſeifin.] This is put for an example, for 
he may have any other writ, or action againſt him. 

This ſtatute is made in affirmance of that, which ought to hare 
been done by the common Jaw, and is the foundation as well of out 
book-caſes above-ſaid, as of the acts of parliament, that after hare 
been made concerning undue ſeiſures by eſcheators, ſheriftes, and 
other bailifes, as coroners, and the reſt. 

And if it doth appeare to the court, that the kings officer do 
ſeiſe for the king any lands without warrant againſt the Jaw, in an 
action brought againſt the officer, he ought not to have any aid e 
the king; neither doth the writ de domino rege incorſulto lie in that 
caſe, becauſe that which is done by him is void; and where the 
cauſe of aid faileth, there no aid is to be granted. It were againlt 
reaſon, that the king, who is the head of juſtice, ſhould aid him 1 
his wrong; and therefore this act for doing of wrong in the kings 
name, doth give the party grieved an aſſiſe againſt him, wherein the 
plaintife ſha!l recover his land, and double dammages, arid beſides 
the kings officer ſhall be in the grievous mercy ,of the king, for 
doing injury in his name to the ſubject. . 

Therefore in a reall action, if che eſchaetor (of whom this mn 
ſpeaketh) be examined, and upon his examination faith gener"! 
that he hath ſeiſed the lands in demand into the kings hands; uy 
is not good, and the action ſhall proceed, for he mult ſhew the wy 
of the ſeiſure, (as is implyed in this act) which cauſe, if it Poe 
" be againſt the law, the judges of the law ought to diſallow 

me. | 


A 


CAP. 


fra, ſoit punie a 
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N UL miniſter le roy (1) ne main- N O officer of the king by them- 


taine (2) per luy, ne per auter, les 


ſelves, nor by other, ſhall main- 


ples, parols, ou beſoignes queux ſont en tain pleas, ſuits, or matters hanging in 
ha court (3) le roy (4), des terres, te- the king's courts, for lands, tenements, 
nements, ou des auters choſes (7), pur or other things, for to have part or 
aver part de ceo (5), ou auter profit profit thereof by covenant made be- 
(b) per covenant * (8). Et que le tween them; and he that doth, ſhall 


Vide Champertie 11 Ed. 1. 


volunt le roy (9). be puniſhed at the king's pleaſure. 


(9 H. 7. 18. 15 H. 7. 2. Regiſt. 182. Raſt, 119. 13 Ed. 1. ſtat. 1. c. 49. 23 Ed. I, c. 11. 


3j Ed. 1. ſtat, 3.) 


(1) Nul minifter le roy. ] Fleta in rehearſing this flatute, ſaith, 
ullus miniſter regis cujuſcunque fierit officii, Oc. and another ſtatute 
provideth againſt all others. Miniſter regis was taken in this kings 
time to extend to the judges of the realme ; for in the caſe of juſtice 
Heigham for a ſcandall, and reproachfull words ſpoken unto him, 
the record faith, /icut honor * et reverentia, que miniſtris domini regis 
altribuuntur, ipſi regi attribuuntur ; ita dedecus et infamia, que mi- 
niſtris domini regis inferuntur, ipſi regi inferuntur : in which 
record and many other of that time [nini regis] extend to 


the judges of the realme, as well as to them, that have miniſteriall 


offices. 

(2) Ne mainteine, &c.] Of maintenance ſhall be ſpoken in the 
expoſition upon the 28 and 29 chapters of this parliament. 

(3) Jeux ſort en la court.] By theſe words it is declared, that 
regularly champerty is pendente placito, and therefore a feoffement 
after judgement is not within this ſtatute. 


(4) En la court le roy.] That is, in ſome of the kings courts of 


record, 

(5) Pur aver part de cto.] Here is champerty forbidden by 
this act: firſt, therefore it is to be ſeene what champerty is; and 
ſecondly, whether it were not prohibited by the common Jaw 
1 this act; and laſtly, what was the cauſe of the making of the 

e. 
Champerty is derived from two Latin words, camps et parte, and 
erefore champerty is a bargaine with the demandant or tenant, 
Plaintife or defendant, to have part of the, thin in ſuit, if he 
prevatle therein, for maintenance of him in that fuir; it is called 
ny: pars, becauſe he ſhall have a part of the field or land, &c. in 
mand, in the ſtatute called d:fnitio conſpirat', champertors are 


alc comp; participes, and are thus deſcribed, campi participes ſunt, 
fu per Je, vel per alios placita movent, vel moveri faciunt, et ea ſuis 


Junptibus projeguuntur, ad campi partem wel pro parte lucri habend”. 


i very champerty is maintenance, but every maintenance is not 
\ 2 erty, for champerty is but a ſpecies of maintenance, which 1s 

enus, "y 
It 


Flet. li. 1. ca. 30. 
Brit. fo. 37. b. 
Art. ſuper cart. 
ca. 11. 20 H. 6 
30, 31. M. 33 
& 34 E. 1. 

Cori rege. See 
hereafter the 29. 
and 35 chapters. 
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Regiſt. 183. 
30 Aſſ. p. 15. 
19 R. 2. Cham- 

perty 15. ; 
3 H. 6. 54. 
3 E. 4. 15 


Flet. l 2. ca. 30. 
Britton, fo. 37. 
47 E. 3 9. 

31 H. 6. 9. 
F. N. B. 171. f. 


3 E. 1. Vet. 
ag. Char. fo. 
9. & 111. 
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Bract. I. 3. f. 117. 
Flet. i. I. C. 20. 
Brit. ubi ſupra. 
Cap. Itineris. 
Vet. Mag. 
Chart. 252. 


Mirror, e. 1. § 5. 


11 H. 6. fo, 11. 


8 H. 5. 8. 
15 H. 7. 2+ 
in Sub pœna. 


11 H. 6. ubl ſu- 
Pra. 
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Regiſt. 182 
4 E. 2. Cham 
perty 12. 21 E. 
3. 10. 52. 22 E. 
3. 10 30 aſſ. p. 
15. 50 all. 3. 
32 E. 3. Chimp. 
6. 19 K. 2. ibid. 
156. 12 f. 4 26. 
13 H. 4 16, 17. 
8 E. 4. 1. 9 H. 
18 F. N. B. 172. 
Regiſt. Jud ic. 57. 
F. N. B. 172. k. 


x F. N. B. 171. i. 


| and book caſes that enſued. 


Weſtm. primer. Cap, 25 


It was an offence againſt the com mon law ; for the rule of I 
is, culpa eft ſe immiſcere rei ad ſe non pertinenti. And, genden 1 
nihil innouetur. | b 

Bratton, who wrote before this ſtatute, rehearſing the articles en 
2 by the juſtices in eyre, ſaith, de excęſſibus vic, ei aliorun 

ali vorum, fi quam litem ſuſcitaverint, occaſtone habendi terra; ve! ea. 
todias, wel perquirendi denarios, vel alios profettus, per quod Juftitia g 
veritas occultetur, vel dilationem capiat; and Fleta agreeth with hin 
where it is ſaid, per quod juſtitia et veritas occultetur; it appeare 
that the end of champerty and maintenance is to ſuppreſſe juſtice n4 
truth, or at leaſt to work delay, and therefore it is malum in ſe, and 
againſt the common law, 

And the Mirror faith, en perjurie chiont, Tc. touts ceux miniſters 
— roy, gue mainteinont faux actions, faux appeales, ou faux defence a 
eſcient. 

An action of maintenance did lie at the common law, and it 
maintenance in genere was againſt the common law, à fortiori cham- 
perty, for that of all maintenances is the worſt. 

And our act and other acts concerning champerty prohibit 
maintenance, and champerty en le court le rey, yet an action 
of maintenance in the nature of an action of treſpaſſe doth 
in ancient demeſne, and other baſe courts at the common 

aw, 

As it is faid in our books, this act and other ſtatutes concerning 
champerty and maintenance doe give a greater puniſhment 
againſt them, that offended in maintenance and champerty then 
was at the common law; by this act he ſhall be puniſhed at 
the will of the king, i. by his juſtices, ſo as champerty is bot 
malum in Je, by the common law, and malum prohibitum, by tis 
act, | 

And for that the kings minifters or officers within his courts 
were in place to doe more miſchiefe therein to the ſubverting 
of juſtice and truth then others, therefore this act provideth one! 
againſt the kings miniſters and officers of his courts. 

Note it is provided by this act that no miniſter of the king ſhould 
maintain to have part, ſo that hereby it appeareth that 1t 150 
champerty unleſſe the ſtate, &c. be made for maintenance; note ti 
words of the writ of champerty be afſumpfit manutenend, or manitt- 
pit, c. But ſee after the 29 chapter, ſome perſons prohibited d 
purchaſe at all pendente placito. LIE 

(6) Ou auter profit.) If the tenant in a reall action graunt? 
rent, common, or ochef profit apprender out of the land to mall 
taine, &c. this is champeriy, and yet the rent, comfnon, &c. is f 
in demand, but they are profits out of the land. 

(7) Ou auters choſes.] Within theſe words are * cluded leaſes f0! 
yeares; and other goods and chattels, debts and duties. 

(8) Per covenant fait.) That is, by agreement, either 0 
writing; for albeit in the common ſenſe a covenant 15 taken for ” 
agreement by writing, yet conventio in his large ſenſe 15 taken ( 
here it is) for an agreement by writing, or by word. 4 

(9) 1! ferra puny a la wolunt le roy. | Ses before cap. 4 7 
and hereafter cap. 26, 29. | 1 che 2 

This act concerning champerty is the foundation of all the 

| ide 


by word or 


r 


Cap. 26. Weſtm. primer. 


vide Vet. Mag. Chart. 11 E. 1. fat. de champerty. Artic. 
fuper chart. cap. 11. 33 E. 1. Definitio conſpiratorum. 1 E. 2. 
cap. 14. 20 E. 3. cap. + 1R.2. cap. 4. And thus much for the 
underſtanding of this firſt act which is enlarged by divers of the acts 
aboveſaid. | 


CAP. XXVI. 


L T que nul viſcount, ne auter miniſ. AND that no ſheriff, nor other 

ter le rey (1) ne preigne reward © the king's officer, take an re - 

pur faire ſon office (2) mes ſont paies ward to do his office, but ſhall be paid 

de cen que ilx purnont del roy, et que le of that which they take of the king; 

fra rendre le double al plaintife, et and he that ſo doth, ſhall yield twice 

ferra puny a la volunt le roy. as much, and ſhall be puniſhed at the 
a king's pleaſure, 


Cap. itineris Vet, Mag. Cha. fo. 155. Marlb. ca. 19. 28. W. 1. ca. 3. 15. (1 Inſt. 308. 23 H. 
6. c. 10. 28 H. 6. c. 5.) 


(1) Miniſter le roy.) Under theſe words, the law beginning with Flets, li.2. c. 18. 


aul viſcount, are underſtood eſcheators, coroners, bailiffes, gaolers, * 39: 27 Afl p. 


14. Stamf. Pl. 


the kings * clerk of the market, aulnager, and other inferiour mi- Coon. 49% 5 


niſters and officers of the king, whoſe offices do any way concerne * See the fourth 


| theadminiſtration or execution of juſtice, or the common good of | part of the Int, 
the ſubjeR, or for the kings ſervice; that none of the Kings officers Cap. Court of 
„75 | hi h - the Clerk of the 
or miniſters doe take any reward for any matter touching their pro 
offices, but of the king. And ſome doe hold that the kings he- pr. Parl. 
raulds are within this act, for that they are the kings miniſters, and 50 E. 3. nu. 11. 
were long before this ſtatute. 


(2) Ne preigne reward pur faire fon office.) See before cap. 10. W. 1: cap. 10. 


Dei evangelia inter articulos alios guod bene, fideliter, et indiſſerenter 
exercebit, et faciet officium ſuum tolo ills anno, neque aliguid recipiet 
calere, aut cauſa officit ſui ab aliquo alio, quam à rege; and note it is not 
laid, that he ſhall take no reward generally, but no reward to doe 
is office. Vide dewant, cap. 10. | 
The ſheriffe, or any other miniſter of the king cannot preſe ribe to 42 E. 3. fol. 5. 
take a reward or fee for doing of his office: * the fee of 20. d. 21 
called barre fee time out of minde taken by the ſheriffe of every 
priſoner that is acquited, is not againſt this ſtatute or any other, 
for it is not taken for doing bis office. $4 | 
This ſtatute is made in affirmance of a fundamentall maxime of Mag. Chart. e. 


werſus fremz and Forteicue ſaith, Sued wicecomes jurabit ſuper ſanta Fort. e. 24. fl a8. 
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e common law, which is no cafiant vicecomites, vel alii miniftri 
Ii Premium, vel mercedem, wel aliguid pro cis ſus faciendo, ſed 
lantum de frodis ſuis à domino rege fint content!. BAY 

It ie a certain and true obſervation, that the alteration of any of 
noſe maximes of the common law is moſt dangerous, whereof you 

elſewhere reade ſome inſtances; whereunto you may adde this 
r 9 affirmed by our act of parliament: for whiles ſhe- 
2 45 cheators, coroners, and other miniſters of the king, whoſe 
15 any way did concerne the adminiftration or execution of 
ce, or the good of the common weale, could take no fee at all 
, IxsT, . R , for 


- ane} 


29. 
28 E. 1. ca. 18. 
36 E. 3. ca. 15. 


See the preface 
to the 4th part 


of my Reports, 


and the third 
part of the In- 
ſtitutes, Cap. 
Of the high 


court of parlia- 


ment. Verb. 


| 
: 
: 
: 
: 
| 
. 
: 
: 
| 


210 Weſtm. primer. Cap, 27, 


for doing their office, but of the wing, then had they no colour to 
exact any thing of the ſubje&, who knew, that they ought to take 
nothing of them. 
vide 4 k. 3. e. o. But when ſome acts of parliament changing the rule of the con. 
27 E. 3. cap. 4 mon law, gave to the ſaid miniſters of the king fees in ſome par. 
8 my 22 12. ticular caſes to be taken of the ſubject, whereas before without any 
p : H. 8. _ taking at all their office was done, now no office at all was done with. 
28 Eliz. cap. 44 Out taking: but at this day they ean take no more for doing their 
1 3 H. 2. cap. 12. office, then have been ſince this act allowed to them by authority of 
i! 1 H. 8. cap. 7. parliament. 

© . : 2 7 — This ſtatute doth adde a. greater penalty then the common 
8 H. 3 law did give, for by this act the plaintiffe | ſhall recover his 
13 R. 2. c. 4. Kc. double damages, and beſides they ſhall be puniſhed at the vil 


See before ca. 4+ of the king, that is, by the kings juſtices, before whom the cauſe 


Ho e. depends. 
CAP. XXVII. | 
In 
72 T que nul clerke de 175 deſche- A ND that no clerk of any juſticer, pe 
tor, ou denquiror (1), nul rien ne © eſcheator, or enquiror, ſhall e) 
preigne pur liverer chapiters (2), for- take any thing for delivering chapi- in 
pris ſolement clerks des juſtices errants ters, but only clerks of juſtices in lc 
en lour eyres, et ceo ii. s. et nient plus their circuits, and that ii s. and no 2 
de cheſcun wapentake, hundred, ou ville, more, of every wapentake, hundred, 8 
gue reſpoigne per xii. ou per vi. (3) or town, that anſwereth by twelve, or th 
ſolonque ceo que auncientment fuit uſe. by ſix, according as it hath been uſed d 
Et que auterment le fra, rendra le treble of old time; ww | he that doth contrary 


de ceo quel avera priſe (4), et perdrala ſhall pay thrice ſo much as he hath 
feruice de ſon ſeigniour per un an. taken, and ſhall loſe the ſervice of his 
maſter for one year, 


om - - 


Fo 4 
- "7,4. x0 
8 by 
* 


Mirror, e. 4. des For the better underſtanding of this act, the manner of the 

| er proceeding by the juſtices in eyre in their eyre is to be known. 

5 1 5 Firſt, they had their authority and power by writs, which writ 

fo. 9, 10. were at their ſeſhons firſt read, Quibus auditis, quidanm major trum 

Flet. li. 1. c. 20. et diſcretior publice coram omnibus propoſuit que fil cauſa advent 
r eorum, que fit wilitas itinerationis, et que commoditas, ft pax 

> $2.9 ee ſervetur, Cc. The charge being given, then were the bay, 

8 1 lifes cf the hundreds „ called, and their names enrolled, and 

cap. juſtices in every of them ſworn that out of every hundred they ſhould chooſe 

Fire. * four knights, who forthwith ſhould come before the jultices, 

*[ 2I1I and mould be ſworn, that they ſhould chooſe twelve knights, © 

| free aud law full men, if knights could not be found, &. by whom 

the buſineſſe of the king the better, and with greater profit might 

be expedited; who being returned and ſworn, then ſhould be 

read to them the chapters or articles of their charge in Ws 

indented, the one part whereof was delivered to them, and the obbe 

part remained with the juſtices: and commandement Was given 


them. by the juſtices, that to every chapter or article they ſhould 


x 
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y * 94 * 
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anſwer in their verdict ſeverally and by it ſelfe, ſufficiently, diſ- - 
tintly, and * „% 0 2 390 2b A ot, ; 

Capitula verb gue illis duodecim — fant, quandoque variantur, Bract. vbi ſupra, 
ſecundum varietatem temperum et tocorum, et quandogue arygentur, quan- Feet > 2 ag 
doſue minuunture X : . | | Cap icin Mag. 
But the ordinary chapters or articles, as · it appeareth by capitula . Char, fo. 150. 
itineris, amounted to the number of 138, or thereabouts. e 

1) Exguirer.] Preſently after the making of this ſtatute, there 
was added to the chapters of the eyre the effect of this act to be 
inquired of, viz. De clericis juſliciariorum, eſchattorum, wel 
aliorum miniſtrorum capientibus denarios pro capitulis deliberand. Ac. 
Where enquirors or inquiſitors are included under the name of 
miniſtri. 

Before this ſtatute, not onely the clerks of the juſlices, but of 
eſcheators and other miniſters and officers, that followed the eyre, 
did uſe to write them, who would doe it readily, ſufficiently, and 
with leſſe charge, which was born by the twelve of every hundred. 
This liberty that the ſubje& had, could not be reſtrained but b 
act of parliament, and therefore two things are hereby provided. 
1. That no clerks, &c. but onely the clerks of the juſtices errants 
in their eyres, ſhould deliver the chapters. 2. When this act of 
parliament had drawn it to the hands of the clerks of the juſtices in 
eyre, it, was neceſſary to ſet down in certain, what they ſhould 
take, and that was but 2. s. of every hundred, which they well de- 
ſerved, and the county thereby much eaſed. | 

(2) Pur liverer chapters.) Capitula are derived à capite, the high- Cap. Itin' ubi 
eſt and principall part of man, ſo when matters are diſtributed into ſup. 
principall articles, they are ſaid to be digeſted into heads, which 
thereupon are called capitula: what is intended here by chapters, is 
declared before. | 09 | 

(3) Que reſponde per 12. ou per 6.] For ſome hundreds were fo | 

ecayed, as they uſed to anſwer to the chapters or articles by 6. as 
before time had been anciently uſed, | | 

Now how this - chapter could be underſtood without reading 
of the ancient authors and old records, let the indifferent reader 


Judge, 

(4) Et gue auterment le fra rendr* le treble value de ceo que il auer 
priſe.) That is to ſay, if any clerk, but the clerks of the juſtices in 
eyre, did for reward deliver the chapters, or-if the clerks of the 
Juſtices in eyre for the delivery of them did take above 2. . 
they ſhould render to them of whom they tooke treble ſo much 


N they received, and beſides loſe the ſervice of their maſter for one 
are, | 293 75 


- 


— , RD ee EE ee 
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E 7 que nul clerk le roy ne des juſtices 
. ., Feſceive diſormes preſentment del 


AND that none of the king's 


clerks, nor of any juſticer, from 


geliſe, dont plea ou conteke ſoit en la henceforth ſhall receive the preſent- 
7 oy, ſans ſpeciall conge le roy, et ment of any church, for the which 
? «:fende le roy ſur paine de perdre any plea or debate is in the king's 

; R 2 court, 


court le x 


leſeliſe 
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deſgliſe et ſon ſervice. Et que nul court, without ſpecial licence of the 
clerke de juſtice, ne de vicont (2), ne king; and that the king forbiddeth 
mainteine parties (1) en gnarels, ne upon pain to I: ſe the church, and hi 
beſargnes queux ſont en la court le roy, ſervice: and that no Clerk of any juſ. 
ne fraud ne face (3) fur common droi- ticer, or ſheriff, take part in 
ture delayer, ou diſiurber (4). Et fs quarrels of matters depending in the 
ulP le fait, il ſerra punie per la paine king's court, nor ſhall work any 
rocheinment avanidit, ou per pluis fraud, whereby common right may be 
grievous, ſi le treſpaſſe le requiert. delayed or diſturbed; and if any h 


do, he ſhall be puniſhed by the pai 
aforeſaid, or more grievouſſy, if th 
treſpaſs do ſo require, 


(Regiſt. 182. 189. Raſt. 119. 427, &c. 28 Ed. 1. c. 11. 1 Ed. 3. flat. 2. c. 14. 4 Ed. 3 e. 1. 
20 Ed. 3. c. 4. 1 R. 2. c. 4. 


Brit. fo. 37. b. 
W. 2. 13 E. Is 
c. 3. 45 E. 3. 
Quar. Imp. 139. 


Regiſt. fo. 58. 
F. N. B. A. go» 


1. This act is divided into foure branches, firſt, that no clerk d 
the king, nor of any juſtice receive any preſentment to any church, 
A plea was depending in the kings court; the miſchick 
before this act was, that depending a ſuit for a church in the kings 


court, the one party or the other would preſent the chaplain of the 


king, or of ſome of the judges, the more to countenance the one 
party, and diſcourage the other, and the miſchiefe was the greater 
for that at this time, cum aliguis jus praſentandi non habens prajentt- 
verit ad aliquam ecclefram, cujus pra ſentatus fit admiſſas (i. inſtitutu) 
ip/e qui verus eft patronus per nullum aliud breve recuperare poterit ad 
voecationem ſuam quam per breve de recto. | 

2. The ſecond branch containeth the puniſhment, viz. that if k 
doth it without the kings licenſe, he ſhall loſe the church, that ly 
that the church ſhall be void as unto him, and that he ſhall lot 
his ſervice, that is, that he be not after chaplain to the king during 
one yeare. And at this time divers ecclefiaſticall perſons were 
not onely clerks in the chancerv, and other the kings court, 
but alſo ſtewards of houſhold to noble men, juſtices, and other great 
men. 

3. The third branch is, that no clerk of any juſtice or ſheri 
ſhall maintain any party in any querels, or buſineſſe depending u 
the kings courts. © | at 

(1) Ne mainttine parties, &c.] Ne manuteneas, whereof commel 
the word of art manutenentia, Or manutentio, derived à manu tt ent: 
manus doth not onely ſigniſie power or help by word or count: 
nance, but manus is herein uſed, for that moſt uſually mai. 
tenance is done by the hand, either by delivery of money, or oth! 
reward, or by writing on the behalfe of one of the parties 1 
ſuit depending. | 

It is in the Regiſter thus coupled, manutenuit et faftentas 
f 15 ſuſßtentare is properly to underprop any thing chat is likely ® 
All: g * | | 
- Maintenance is an unlawfull upholding of the demandant d 


plaintife, tenant or defendant in a cauſe depending in ſuit, by wits 


the common law, and that is notably proved by this act, fo 


writing, countenance, or deed.. - 


This maintenance (as bath been ſaid) is malum in ſe, and 25 
ſ 


main ena 


ll loe 
Juring 

were 
Ours, 
great 


herife 
ing u. 


nmeti 
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maintenance is branded with this quality that thereby common 
right is delaied, or diſturbed, and conſequently againſt the common 


law. 


And it is to be underſtood, that zzanutenentia ef duplex, that is to 


([ 213 ] 


ſay, curialis, that is, in courts of juſtice, peadente placito, and of 1 E. 3: c. 14. 
this the ſaid deſcription is given; and rura/is, that is, to ſtir up 4 E. 3. c. 11. 


an] maintaine querels, that is, complaints, ſuits, and parts in the 
country, other then their owne, though the ſame depend not in 


20 E. 3. ca. 4. 
I R. 2. ca. 4+ 


plea, and this is puniſhed with great ſeverity, as by the acts there- 


for: provide appeareth. 


Manutenentia curialis is divided into lawfull, and unlawfull, and Art. ſuper cart. 
into general, and ſpeciall, as ſhall be ſhewed in his proper place, cap. 21. 
viz. in the expoſition of the act of 28 Ed. 1. Art. ſuper cart“. 

(2) Mul clerke de juſtice m de viſcount.] Theſe were prohibited See cap. 24. 
by tis act, becauſe they were in place, as before hath been ſaid, 
to do more miſchiefe, that is, by their maintenance to diſturbe or 


delay common right. 


(3) Ne fraude ne face.] This fraud is worthy of the puniſhment 
inficted by this act, for that it tendeth to delay, or diſturbe com- 
mon right. that 1s, the due proceeding of law, | 

(4) Pur common droit delayer ou diflurber.) Theſe words refer as 


well maintenance, as to fraud. 


4 Te fourth branch is the puuiſhment, which evidently ap- 


peareth by the act. 


1 


PURY1E]VV off enſement, que fi ul 


ſerjeant, counter (1) ou auter (2) 


ace ul maner de diſceit (3), ou de col- 
luſon en la court le ray, ou conſent 
arre la, en dſceit de la court, pur en- 
** (4) le court, ou la partie, et de ceo 
ut attaint, lors puis eit la priſonment 
dun an et un jour, et ne ſort oye en la 
court le roy a counter pur nulluy (5). 
Et ? ft ceo ſoit auter que count”, per 
mejme le maner eit la priſon dun an 
en dun jour à tout le meins. Et i le 
Ireſpas demande greinder paine, ſoit a 
wlunt le roy 3 


XXIX. 


IT is provided alſo, that if any ſer- 

jeant, pleader, or other, do any 
manner of deceit or colluſion in the 
king's court, or conſent unto it, in de- 
ceit of the court, or to beguile the 
court, or the party, and thereof be at- 
tainted, he ſhall be impriſoned for a 


yeare and a Gays and from thenceforth - 


{hall not be heard to plead in that 
court for any man; and if he be no 
pleader, he ſhall be impriſoned in like 


manner by the ſpace of a year and a 
day at leaſt; and if the treſpaſs re- 


quire greater puniſhment, it ſhall be 


dA ar the king's pleaſure, 


(FR. 2. e. 4. 10 H. 6. e. 4. 18 H. 6. e. 9. Raſt. 2. 11 Ed. 4 3. b. Paten, 288. Salk. 517.) 


, A fore this ſtatute, in the irregular raigne of H. 3. ſerjeaunts, 
FPrentices, attorneys, clerks of the kings courts, and others did 


practiſe and 
contrived an 
the kings bn 


R 3 


put in ure unlawfull ſhifts and deviſes ſo cunningly 
d ſpecially in the caſes of great men) in deceit of 
urts, as oftentimes the judges of the ſame were 


b 
crafty and finiſter ſhifts and practiſes invegled and bel 
| Sul 4 Y 


whi 
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Mirr. c. 2. ö ö. 
des counters. 
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which was againſt the common law, and therefore this act un 
made in affirmance of the common law; onely it added a greater 
agar nk for heare what the Mirrour faith of the ſerjeant at 


law, what his ofice and duty was: Cheſcun ſerjentmt' counter of 


chargeable per ſerement que il ne maintentra, ne defendera' thrt | 


Faixime a fon ſcient, eius guerpera ſon client, a quel heure que il puit fn 


tort a perceiver, Auxi que il ne mitter in court faux delaies, ne faux 
teſmoignes ne movera, us prefera, ne aux corruptions, deceits, menſonge, 
ne aux fauxes lies ne conſentera, mes loialment maintenera le driit (: 


fon client, que il ne chiet per follie, negligence, ne default de luy, ur © 
reſenne que a luy appendroit de pronouncer et per meſterit, leding, aeſpi. 


fer, coup, polie, tenſon, manace, noiſe, ne villanie, ne diſturbera jutg, 


Rot Pail. an. 5 
A. . 


1. part of the 
Inſtit. iect. 


Flet. 11. 2. c. 21. 
Cuſt. de Norm. 
cap. 64. 

Mirr. ubi ſup. 


Mirr. ubi ſupra» 


The oath of the 
ſerjeaunt at law. 


The oath of the 
kings ferjeaunt 
at law. 


party, ſerjeaunt, ne auter in court per quoy il diſturbe droit ou audienc, 
In former times learned and grave apprentices of law came not 
to this ſtate and degree per ambitum, but contrariwiſe when they 
were called thereunto, they aſſayed all means to avoid it, taking 
the degree of an apprentice to be the more permanent place: 
taking one example for many; in the 5 yeare of H. 5. John Ma. 
tine, William Babington, William Pole, William Weitbury, ju, 
June, and I homas Rolfe, fix grave and famous apprentices, having 
writs delivered unto them to take the fate and degree of ſerjc unt 
retournable in Michaelmas terme, when all the meanes whici th.) 
had uſed could not prevail, they at the returne thereof in e ance 
abſolutely refuſed the ſame; whereupon they were called into die 
parliament then fitting, and there charged to take the ſtate and 
degree upon them, which in the end they did, and divers of them 
afterwards did worthily ſerve the king in the prancipall othces of 
the law, as by our books appeareth. 

(1) Serjeaunt counter.] Of his antiquity and calling ad fatum 
et gradum ſerwientis ad legem, I have ſpoken in another place. la 
ancient books he is called, counter, or narrator of the coun! or de. 
claration, being grounded upon the origina'l writ, the foundation 
of the ſuit: and ſerjeaunt being a generall word, counter is added 
to it, to reſtraine it to a ſerjeaunt at law. Vide ca. 30. And until 
this day, when ſerjeaunts proceed, every of them counteth, that 
is, reciteth count in an action appointed to him by the judges before 
them. | 

The Mirrour faith, Counters font fſerjeaunts ſachants le ly # 
realme, gue ſervent al common del people a pronouncer & defender la 
actions en judgement, pur ceux que mitteront pur loier, Oe. 

(2) Oz auter.] This extendeth to apprentices, attornies, clerks 
of courts, or any other, 2 ”— 

For the better underſtanding of this act, it is neceſlary to ſt 
downe the oath of the ſerjeaunt at law. - | 

This oath conſiſteth on foure parts. 1 

1. That he ſhall well and truly ſerve the kings people, as one of 
the ſerjeaunts of the law. | | 5 

2. That he thall truly counſell them, that he ſhall be retained 
with, after his cgnning. 1 

3. That he ſhall not defer, tract, or delay their cauſes willing, 
for covetouſneſſe of money, or other thing that may tend t0 

rofit. Wy . | 
4. That he ſhall give due attendance accordingly. 
This oath confiſteth on ſix parts. Z hs 
1. That he ſhall well and truly ſerve the king and his people, 
one of the kings ſerjeaunts at law. | . That 


7 
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2. That way truly counſell the king in his matters when hee 
Il be called. | 
= And duely and truly miniſter the kings matters after tlie 
courſe of the law, to his cunning. | | 

4. He ſhall take no wages or fee of any man for any matters, 
where the king is party, againſt the king. | 

5. He ſhall as duly, as haſtily ſpeed ſuch matters, as any man 
ſhall have to do againſt the king in the law, as he may lawfully doe, 
without delay, or tarrying the party of his lawfull proces in that 
belongeth to him. 
6. He ſhall be attendant to the kings matters when hee ſhall be 
called thereto. | 
The apprentice at law is not ſworne, 
Concerning attorneys, it is provided by the ſtatute of 4 H. 4. 
cap. 18, that they that be good and vertuous, learned, and of good 
fime, ſhall be received, and their names put into the roll, and 
ſhall be ſworne well and truly to ſerve in their offices, and ſpecially 
that they make no ſuit in a forein county. TN 

Newton, chiefe Juſtice of the court of common pleas, gave 
judgement of an attourney of that court, that had ſued out a capias 
without an originall, that his name ſhould be drawne out of the 
roll of attorneys, and that he ſhould never be attorney in this 
court, nor in any other court of the king, and that he ſhould not 


days was ſworne on a book. And Newton ſaid to him, The king 
hereafter, when you ſhall have better grace, may pardon you by 
his letters patents, &c. and then you may be reſtored againe. 

(3) Face ul mauer de diſceit.] This muſt be a miſ-feſauns, and not 
a non-feſauns; for the words be doe, 7. faciat aliguam deceptionem 
Jeu collufionem, Ic. And to illuſtrate this matter, it is good to put 
ſome examples. | 
A writ of babere facias ſeifmam did falfly recite a recovery in a 
reall action (where in truth there was no recovery at all) by colour 
of which writ a man was put out of his freehold ; * this was a col- 
luſion in deceit of the court, and the delinquent was by this ſtatute 
awarded to priſon, &c. 
d So it is to ſue out a capias without an originall. 
© Alſo to bring a præcipe againſt a poore man, knowing that he 
hath nothing in the land, of purpoſe to get the poſſeſſion of the land 
againſt the tenant who is in poſſeſſion. 

To procure an attourney to appeare for a man, and plead 
without warrant, | 
If a ſerjeaunt, or an apprentice of the law in pleading a matter 
of fact iſſuable for his client, alledge the ſame to be done at a 
towne in ſuch a county, where in deed he knoweth there is no ſuch 
towne, of purpoſe to delay juſtice, et a enginer la court, this is a 
deceit within this ſtatute, and ſo it hath beene holden. 
* A. H. in execution in the counter of London, .and becauſe 
that priſon is a trait priſon, deviſed a ſhift (in deceit of the court) 
to be-removed from thence to the Fleet, and his device was this : 
e made an obligation of xx. 1. to 8. and cauſed the obligation to 
de put in ſuite againſt himſelfe in the name of S. and judgement 
in the court of common pleas was given againſt him upon his con- 

on, and procured a habeas corpus cum cauſa, and thereupon he 

Was brought into the court of common pleas, and there one in the 
R 4 name 


meddle in them in the law; and to perform all this, he in thoſe 
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4H. 4+ CA. 18, 


The Roll of At- 
torneys, 


8 357 E. 3.51. 
F. N. B. 98. o. 
Hil. 16. E. 1. in 
Banc. 58. deceit, 
& colluſion ſur 


recovery, &c. 


Radulphus Pays 
mel, &c. HII. 
22 E. 1. Rot. 70. 
in com. Banc. 
Allan Prats caſe. 
b 20 H. 6. 37. 
© 39 E. 3. fo. 15. 
3 E. 3. 49, 50. 
emble. 4 E. 3. 


37» 

F.N.R. 103. 2s 
d 41 E. 3- 1. Die 
20 FI. ew 


© Dier 8 BLS 
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Tr. 18 E. 1. in 
Bi. Rot. 162, 


warr'. 


© W. 1. ca. 29. 
T Nota hoc. 
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name of S. prayed that he might be committed in execution 10 
the Fleet; and the court being beguiled, and knowing nothi 
of this deceit, and ſubtill and falſe praiſe, committed him to the 
Fleet, where 5. never had ſuch a debt, nor ever was privie to any 
of the ſaid proceedings, A. H. and his counſellors, &c. are within 
this ſtatute. 

This act is alſo in affirmance of the common law, for fraud and 
falſhood is againſt the common law : and therefore if the client 


would have the attourney to plead a falſe plea, he ought not to doe 


it, for he may plead guod non ſum veraciter informatus, et ideo nullun 


_ r:/ponſum, Ic. and that ſhall be entred into the roll to fave him 


from dammages in a writ of diſceit: and if an attorney ought not 
wittingly to plead a falſe plea, 4 fortiori, a ſerjeaunt or an ap- 
prentice ought not to doe the ſame. 

(4) Pur enginer (ou engingner) le court ou la partie.] That is, 
to beguile the court, or the partie, as by the examples before ex- 
preſſed have appeared. 

And this artificiall deceit is of all other the worſt, for hereby 
the matter is ſo tricked, ſhadowed, and heighined by colour of 
3 as thereby the judges themſelves are abuled ard 

eguiled. ' | 

750 Eit la priſonment dun an, One ſoit ye en la court le roy 4 
counter pur au/luy.) This puniſhment extends as well to the appren- 
tice, as to the ſerjeaunt. . 

(6) Scit a volunt le roy.) Theſe words are before expounded, 
cap. 4. &C, | 

William de Waſthill plaintife againſt Matthew of the exche- 
quer, in an action of deceit, and declared, that where he had de- 
miſed to the ſaid Matthew certain lands in Wyrlingſcote in the 
county of Worceſter, and Blakgreve in the county of Warwick 
for the terme of twelve yeares, and covenanted by fine to aſſure 


the ſame, the ſaid Matthew other lands in the ſaid fine fraudulently 


did inſert, to have and to hold to him in fee, to the diſheriſon of 
the plaintife, &c. This matter was treated of, and examined by 
all the judges of England, and the treaſurer and barons of the ex- 


chequer in the preſence (ſaith the record) of Henry de Lacy earls | 


of Lincolne, maſter William de biſhop of Ely, and Robert 
of Tipetet, and others: and, to uſe the words of the record, 
Super examinaticnem tam ipfius Matthæi quam recordorum, comperti 
eſt, quod hec et alia perpetravit in deceptienem curiq: and thereupon 
judgement is given, Aud committatur gaolæ ibidem moratur fer 
unum annum et unum diem ſecundum * flalutum, et fins | caſſetur, 
The quaſhing of the fine was by force of theſe words in thus ſta- 
tute, Et js le treſtas demand greinder paine, ſeit a volunt le roy, that 
is, of the kings court, where the plea deperdeth. 

Hlac off finalis concordia facta in curia demini regis apud W An 2 
die Sandi Michaelis in xv. dies, anno regni regis Edwardi filii re- 


Noto. Six judges g Henrici tricefems tertio, coram Radulpho de Heng ham, Willielmo 4. 


in the court of 
Common Pleas: 


Mich. 33 E. 1. 


 meſuagiis, quinquaginta & duabus acris terræ, & una acra 


Bereford, Elia de Bekingham, Petro Malere, li 7Uieimo Howard, 4; 
Lamberio de Trykingham juſlic', & alits dem ni regis fidelibus lune . 
praſintibus, inter Regerum de Gamages, & Ceciliam ugxorem out 112 
rentes, & Tohannem filium Johannis de Balling ham defore 7 1 2 


mo ; | | , aen- 
dinid” un ar paſturæ, & medietate unius acta pralis cum pert! 


* 


— 


NY | x, Mer nt : ine 
Placit' convent', 7445 in Ballingham, unde placitum conventions funtnonitum feat i. 1 
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beredib 
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u in eadem curia, ſcilicet quod prædictus R. recogn prædicta tenementa 
can pertinentiis eſſe Fey ipſius Tohannis. Et pro hac recognitione, fine 
G concordia, idem Johannes conceſſit prædictis Rogero & Ceciliæ pre - 
Ada tenementa cum pertinentiis, & illa eis reddidit in eadem curia, 
Halen! E tenend” eiſdem Rogero et Ceciliæ, & haredibus ipfius Ce- 
ile de capitalibus domini feodi illius per jervitia guæ ad tenementa 
ertinent imper pet um. Et preeterea idem lohannes conceſat pro /e & 
credibus fuis, quod ii warrant” eiſdem Rogero & Ceciliæ, & bere- 
dibus ipfeus C eciliæ, prædicta texementa cum pertinentii contra omnes 
bomines inperpetuum. Et pro hac recognitione, redditione, warrant”, 
fu N concordia iidem Rogerus & Cecilia dederunt prædicto 1 ohanni 
@igtulz libr ſterlingorum. | | : 

This fine being removed coram rege; the heires of John Bal- 
lingham, viz. Cecilie tue wife of Roger Burghull, and her huſ- 
hand, and Sibyl and Cecilie daughters and heires of Maigerie, 
broaght x writ of deceit, &c. for the avoiding of the fine: - 
rates (faith the record) prædictum finem minus ritè efſe levatum in 
decetionem curiæ regis, et in exheredationem heredum predia”, eo 
qud prædicta tenementa in prædict fine contenta ſunt de manerio de 
Bullingham; quod eft de antique dominico corone Angliæ. Afier- 
wards Roger and Cecilie his ite upon their default were ſe- 
rered, and Sibill and Cecilie ſucd forth, and prayed that the fine 
for the cauſe aforeſaid, rewocetur et penitus adnubietur, and the court 
in this caſe reſolved thus, Et guia videtur curiæ quod pred. Sibilla 
Cecilia fliæ pred. Margeriæ ad breve ſuum pred. reſponder” non 
let, eo quod prædict Johannes filius Fohannis anteceſſor earundem, 
Cc. , modo dixiſſet ad pred. finem adnulland. admitti non debuit : 
ad yet the record proceedeth for the puniſhment of the deceit to 
the court in theſe words, Quæ tum eſt à præfatis Rogero de Gamages, 
tt Cecilia uxore ej us, quid reſpondeant ad deceptionem et colluſionem 
wie demini regis pred. &c. qui dicunt quod pred. tenementa in præ- 
lido fine contenta funt ad communem legem placitabilia, et ſemper a 
tanpore, go non extat memoria hucuſque, Ac. et non fer breve clanſum 
& res, Sc. eo guod non ſunt de antiquo dominico, Qc. et de hoc pon 
i ſuper patriam, Ic. Ideo ven inde jurata coram rege a die Pa/- 
cle in guindecim dies ubicunque, &c. 

There is a chapter added amongſt the acts made in W. 2. anno 
ij E. 1. the laſt chapter ſaving one in theſe words, chauncellor, 
treafurer, Juftices, ne nul del councel Ie roy, ne clerk de la chauncery, ne 
% eſchequer, ne de Juſtice, ne dauter miniſter, ne nul del boſile ] roy ne 
rt, ne lay, we puit receiver e/pliſe, ne advew/on de eſgliſe, ne tre ne 
'ement ea fee ter done, ne per achale, ne a farme, ne a champerty, ne 
" ater maner, tangue com? le choſe eſt en plea devant nous, ou devant 
44 nas mingiftres, ne nul lower ent foit priſe, Wc. 


lt is certain that this chapter was not enacted in 13 E. 1. there- 


ett is to be ſeey when it was made a law. 7 
rſt, F leta coupleth the 25 chapter of this parliament of W. 1. 
ad the (aid chapter inſerted into W. 2. together; whereby it 


leneth that it was made at this parliament. 


© and all the reſt of the ſtatute of W. 2. is in Latine. 
3- It hath the ſame phraſe and manner of 
and 29. chapters of this act of W. 1. hath. 
1 bes ſtatute of champerty made in the 11 yeare of E. 1. 
en Was before the ſtatute of W. 2.) reciteth the effect of this 
e | | chapter, 


penning that the 25. 
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A render to Ce- 
cilie, which was 
not party to the 
conuſans. 


Hil. 7 E. a. co- 
ram rege. rot. 


93. Hereford. 
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Vide 17 E. 3.31. 
30 E. 3. 22. 
Aſſ. 35. 
8 H. 6. 11. 
The writ of De- 
ceit is to bee 
brought by the 
lord for the ad- 
nulling and re- 
voking of the 
fine, but the 
court may pu- 
niſh the deceit 
to the court, at 
the ſuit of the 
party or his 
heires. 
* 17 E. 3. 31. 


rleta ubi 1 


2 It is enacted in the French tongue, as this ſtatute of W. 1. 


Stat. de Champ. 
anno 11 E. 1. 
Vet. Mag. Cha. 
fo. 80. b. 


vide W. 2. cap. 
49. Stat. de. 33 


E. Is De conſpi- 
racy, Vet. Mag. 
Gart. fo. x11. b. 
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chapter, and the 29 chapter of the parliament of W. 1. fo 
faid act of 11 E. 1. it is recited; Come contenus ſoit in * 
gur nut dt noſtre court prei uo a champerty per art ne per enpix, 
which is a ſummary recitall of the ſaid act inſerted; as is afore. 
faid, amongſt the ſtatutes of W. 2. for the chauncellor, treaſurer 
Juſtices, &c. are all of the Kings courts, and it was fitter to rehear{ 
them 1 then by particular names. ne 
And further, the ſaid act of 11 E. 1. reciteth this 29 chapter 


— 


concerning counters, attourneyes, and apprentices, and others, as 


Fleta doth, rather by way of explanation, then in the {ame 5 
words. (3) 
5. There is no one act in W. 1. ſo general as this rehearſall in 2h 
the 11 E. 1. is, for the 25 chapter is 1 miniſter, and this is nul ge- oO 
neralment without limitation, gan, 
6. Mention is made in the recitall of the ſaid act of 11 E. 1. of 40 
officers à hauts homies & auters de la terre, and in no ſtatute before aut 
that, any mention is made des Haus homes, that is, of the chaun. aut, 
cellor, treaſurer, the kings counſellors, &c. but onely in this act, mu 
which is inſerted amongſt the ſtatutes of W. 2. gra 
7. And where = the 28 chapter, proviſion was made againſt 4) 
the clerks of the king, and of the juſtices, and by the 29 chapter en 
againſt ſerjeants, apprentices, attournies, and others, it had been a 20 
great omiſſion and defect in the makers of theſe laws, to have left * 
out the great officers and juſtices themſelves of the kings courts, 
and others recited in this act inſerted in W. 2. againſt whom it 48 
was more neceffary to provide, then againſt the other, becauſe * 
they had more power to offend; and the law had not ſeemed lat 
equall, if proviſion had not been made as wel againſt the ma- e 
jorities, as the minorities, the great, as the ſmall. ces! 
8. The ſaid act inſerted into W. 2. inflicteth puniſhment /a ll 
wolunt le roy ) the act of 11 E. 1. doth adde hereanto three years 
impriſonment, for dignitas perſonæ auget panam. © 
Ex fee.) That is, in fee ſimple. 
Per done.] That is, by a gift in taile. 
Ne per achate.) That is, 957 purchaſe for mony or other con- 
ſideration. ( 
Ne a farme.] That is, by leaſe for life, or for yeares. * 
Ne a champerty.] This hath beene explained before, chap. 25. they 
Me en auter manittr.] Theſe be generall words, and forbid all juli 
archaſes pendente placito by the perſons named in this act; which nn 
is worthy of obſervation, to make a diverſity between theſe per- preh 
ſons herein named, and others: ſee before cap. 25. and note well carr 
the books there quoted. | (: 
A wolunt le roy.] This is explained before cap. 4. &e. ( 
Auxibien celuy que purchaſe come celuy. que le fri.) Note the pu- pe 


niſhment lieth by this act equally, as well upon the giver as the 
taker. 11 1 


CAP. 


T pur ceo que multz des gents ſe 

pleignent des ſerjeants (1), criours 
de fee (2), et les marſhals des Juſtices 
(3) en eire, et [ dauters ju ices] quelles 
gernent à tort deniers de ceux queux 
rcoveront ſeiſin del terre, ou queux 
gaignont leur quereles, et de fine levie, 
et des jurors, villes, priſoners, et des 
auters attaches en plees de la corone, 
auterment que faire ne duiſſent, en 
nu is des manners, et de ceo quil ad plus 
grand number de ceux que eftre ne duiſt 
4% per que le people eft malement 


ne ſoient diſormes faits. Et ft ulP ſer- 
jeant de fee le face, office ſoit priſe en le 
maine le roy. Et fi marſhals des juſ- 
tices le facent, ſoient punis grevement a 


* la volunt le roy. Et a touts les plain- 
wy tifes lun et lauter rendre le treble de 


29 quels aver” priſe en cel maner. 


con- 


Weſtm. primer. 


greve; le roy defende, que ceſtes chaſes - 


XXX. 


AA ND foraſmuch as many compla 
themſelves of officers, cryers 
fee, and the marſhals of juſtices in 
eyre, taking money wrongfully of ſuch 
as recover ſeiſin of land, or of them 
that obtain their ſuits, and of fines 
levied, and of jurors, towns, priſoners, 
and of others attached upon pleas of 
the crown, otherwiſe than they 
ought to do, in divers manners; 
and foraſmuch as there is a greater 
number of them than there ought to 
be, whereby the people are fore 
rieved; the king commandeth that 
uch things be no more done from 
henceforth ; and if any officer of fee 
doth it, his office ſhall be taken into 
the king's hand; and if any of the 
Juſtices marſhals do it, they ſhall be 
grievouſly puniſhed at the king's . 
pleaſure; and as well the one as the 
other ſhall pay unto the complainants 
the treble value of that they have re- 


ceived in ſuch manner. 


| Vide Mirror, c. 5. & 4. Britton 37. b. (11 Ed. 4. 3. b. 4 Inſt. 101.) 


(1) Serjants.] Fleta rendreth theſe words thus, wirgatores ſer- Flet. li. 2. c. 32. 
vientes, they were called wirgatores & wirgis, of white rods, which de Virgatoribus. 


571 ney carried in their hands before the juſtices in eyre and other [ 219 ] 
* Jultices. 5 4 
phici (2) Criors de fee.) It appeareth by Fleta that theſe are com- Fleta ubi ſupras 
ben pretended under the general} name of virgatores, and therefore 
e carried rods alſo, he rendreth theſe words clamatores de frods. | 

(3) Er les marſhals des juſtices. } Fuſticiariorum mareſchalli. Fleta ubi ſupra. 


(4) Et de ceo 


ultitudo imperatorum perdidit cariam : 
elimation and credit of the ſame, 


il ad pluis nombre qui 
appeareth, that & ke e. 
mar nals, was a meanes of extortion, or grievance of the people; 
and fo it is in all other cafes of what profeſſion or place ſoever, 
beſides it taketh away the 


yo ne duift.)] Hereby it 


theſe virgers, criers, and 


r R 1 
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CAP. 


D Z ceux queux parnent outragious 

tolnet (1), enconter common uſage 
du realme en la ville merchandie (2): 
purview eft, que ſi ull' le face en la ville 
le roy meſme, que ſoit bail” a fee farme, 
le roy prendra le franchiſe (4) del 
marche (3) en ſa maine. Et ſi ſoit au- 
ter ville, et ceo fait per le ſeigniour 
de meſme la ville (5), le roy le fra per 
meſine le maner. Et fil ſoit fait per le 
bailife ſans le commandement le ſeig- 
niour, il rendra al plaintife au tant 
pur le outragious priſe, come il avoit 
priſe de luy, fil uſt import ſon tolne + et 
il avera priſon del xl. jours. Des ci- 


t1zens, et des burgeſjes a que le roy ou 
ſen pere ad grant murage pur lour villes 


encloſer (G), et que tiel murage parnent 
auterment que lour eſt grante, et de ceo 


foarent attaintes: purview eft, que” ils 


pardent cel grant de tuuts le temps (6) 
gue ſerra a vener, et ſerront en le griev- 
ous mercy le roy. 


Mag. Chart. c. 30. W. 2. cap. 25. 


In the troubleſome and irregular raigne of H. 3 outragious tols 
were taken and uſurped in cities, boroughs, towns, Where faires 
and markets were kept, to the great oppreſſion of the kings ſub- 
jects, by reaſon whereof very many did refraine from the com- 

ming to faires and markets, to the hindrance of the common- 
wealth; for it hath ever been the Policy and wiſdome of this 
Lib. 8. fol. 46. realm that faites and markets, and 
furniſhed and frequented. * | 
(1) Tolnet.] Toll. For the generality of the word, ſee Jehu _ 
W. 2. ubi ſup. caſe, lib. 8, Magna Charta, and W. 2. whereof, and of the ſever 
kinds thereof, more ſhall be ſaid in the expoſition of the ſtatute 
of W. 2. for that here it is reſtrained, as hereafter appeareth. 
Outragious.) That is, either where a reaſonable toll 15 due, an 
exceſſive toll is taken, or where no toll at all is due, and yet to 
unjuſtly uſurped, for it is an outrage to doe ſuch a common 2 
Cap. Itin' Vet, and wrong; ſometime it is called /uperflaum, vel indebitum, . 


Mag. Chart. 
ubi ſup. 
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Vide ca. 36. for 
this word, 


Mag. Chart. injuſtum. 


Cap. 31. 


XXXI. 


TOUCHING them that take 
outragious toll, contrary to the 
common cuſtom of the realm, in 
market-towns; it is provided, that if 
any do ſo in the king's town, which is 
let in fee-farm, the king ſhall ſeiſe into 
his own hand the franchiſe of the mar. 
ket; and if it beanother's town, andthe 
ſame be done by the lord of the town, 
the king ſhall do in like manner; and 
if it be done by a bailiff, or any mean 
officer, without the commandment 
of his lord, he ſhall reſtore to the 
plaintiff as much more for the out- 
ragious taking, ashe had of him, if he 
had carried away his toll, and {hall 
have forty days impriſonment, 
Touching citizens and burgelles, to 
whom the king or his father bath 
granted murage to encloſe their 
towns, which take ſuch murage other- 
wiſe than it was granted unto them, 
and thereof be attainted; it 1s pro- 
vided, that they ſhall loſe their grant 
for ever, and ſhall be grievoully | 
amerced unto the king. 


pecia'ly the markets, be vel 


. 


oll 18 


No 


Cap. 31. Weſtm. primer. 
No toll is due either on the part of the lord, when he hath a 


fire or market, and not any toll; or on the part of the market- 
man, who ought to be diſcharged of toll, or of the thing ſold that 
is not tollable. 7.9% 15 

(2) En la ville merchandie.) That is, in a city, borough, or town 
of merchandize, where faires and open markets are kept, for mer- 


chandizing, and buying and ſelling. 


This is intended of toll to the faire or market, whereof we will 
only ſpeak in this place. | 

Toll to the faire or market is a reaſonable ſumme of money due 
to the owner of the faire or market, upon fale of things tollable 
within the fair or market, or for ſtallage, picage, or the like. 

And this was at the firſt invented, that contracts might have 

teſtim ny, and be made openly ; for of old time, privy or 
ſecret contracts were forbidden, and the Mirror faid truth, for the 
auncient law was, Negotiator in vulgo fi” quid mercatus fuerit in cam 
rem teflimonia habeto; nemo extra oppidum, niſi præſente prepoſito 
alifoe fide dignis hominibus, quicquam emito. And another, Ne quis 
extra oppidum quid emat; in theſe laws appidum is taken for faire or 
market. 

And again the ſame king, Si guis teftatd rem aliquam mercatus 
furit, quam alius deinceps 'quiſque ſuam efje contenderit, eam wenditor 
præſtet, atque in ſe recipiat, five is ſeruus ſive ingenuus fuerit die au- 
tem dominico nemo mercaturam facito ; id quod fi quis egerit, et ipſa 
merce, et 30. præterea ſolidis mulctator. 

Here note by the way two things, firſt, the antiquity of the law 
for changing of property, — to theſe auncient laws, and 
therefore to this 5 it is called, apertum forum, or apertus mercatus, 
an open market, or market overt; and ſecondly, that no merchan- 
dizing ſnould be on the Lords day. 

8 88 (fine fidejuſſione, et teſtimonio) emptio, aut permutatio non 
elo. | | 

Si quis teftibus non adhibitis quicquam fuerit mercatus, idemque alter 
ali ſuum ipſſius proprium wvendicaret, emptori nulla fiat advocandi poteſtas, 
verum is domino rem reddito, &c, Which 1 have recited for the 
confirmation of the Mirror, and for the honour of venerable 
antiquity, * | 

Every one, that hath a faire or market, ought to have it by 
graunt or preſcription ; if the king graunt to a man a faire or 
market, and graunt no toll, the patentee ſhall have no toll, for toll 

ing a matter of private for the benefit of the lord is not inci- 
dent to a faire or market ſo graunted without a ſpeciall graunt, 
3 it was adjudged in the caſe of Northampton, for ſuch a faire 
or market is accounted a free faire or market; and there it was 
ao relolved, that after ſuch a graunt made the king cannot graunt 
a toll to ſuch a free faire or market without quid pro que, ſome 
Proportionable benefit to the ſubjet, Laſtly, jt was there re- 

vived, that if the toll graunted with the faire or market bee out- 
blos or unreaſonable, the graunt of the toll is void, and that 
the lame 152 free market or faire. | 

Br if the king graunt unto one a faire or market, he ſhall have 
as but any graunt a court of record, called a court of pipowdres &, 
of ooo thereunto, for that is for advancement and expedition 


or 


and for the ſupporting and maintenance of the faire 
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Flet. Ii. 2. c. 43. 
& li. 1. ca. 20. 


Bract. Ii. 2. 56, 
7. 
orum, nunding, 
Feria, mercatus, 
oppidum, | 


Cap. 1.4 5+ 
Inter leges 
Inz regis. 


Inter leges 
Ethelſtani regis» 


Inter leges 
Etheidredi regis. 


Inter leges Ca- 
nuti regis. 
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7 H. 6. 18, 19. 


Dier 3 Mar. 


132, 133. 


* 
9 H. 6. fo. 48. 
tit. toll 7. 5 


2& 3P. & M. c. 7. 
31 Eliz. ca. 12. 


9 H. 6. 45. 


be taken of the buyer; but in ancient faires and markets toll may 


Bract. II. 2. f. 37. 
3 E. 3. all. 445. 
24 E. 3. Barr. 
177. 16 E. 3. 
grant 53. 39 E. 
3. 13. b. 41 E. 
3. 24. 43 E. 3. 
29. 44 E. 3. 20. 
F. N. B. 94. f. & 
227. 

Bract. fo. 56. 2s 
& 57. b. 


2 == 
»P 


S 


28. d. 


be! 8 <a 
[S] 


epi 


ry 


merchandiſes, that riſe not upon the manurance or huſbandry 0 


' tenant in ancient demeſne ought rather to be a huſbandman then 


Hil. 14 E. 1. 
coiã rege rot. 41. 
Devon. 


Rot. Parl. an. 18 
E. 1. fo. 2. int. 
Abbatem loci 
ſancti Edw. & 
Bali vos de 
Southampton. 


the ſale thereof, unleſſe it be by cuſtome time out of mind uſed, 


king R. 1. which is a point worthy of obſervation for the ſup- 
preſſion of many outragious and unjuſt tolls incroached upon the 
ſubject to be puniſhed within the purview of this ſtatute. 80 note, 


Weſtm. primer. Cap. zi. 


or market; and ſo note a diverſity between the private and the 
publique. 

* No toll for any thing tollable brought to the fair or market 
to be ſold, ſhall be paid to the owner of the faire or market before 


which cuſtome none can challenge that claime the faire or market 
by graunt within the time of memory, wiz. ſince the raigne of 


it is better to have a faire by preſcription, then by graunt. 

Alſo if the lord or owner of the faire or market doe take toll of 
the ſeller of horſes, & c. he is to be puniſhed within this ſtatute, for 
he ought to take it of the buyer onely. Fide 2 & 3 Ph. & Mar. 
& 31 Eliz. And ſo de communi jure no toll ſhall be paid for things 
brought to the faire or market, unleſſe they be ſold, and then toll to 


* — for the ſtanding in the faire or market, though nothing 
e fold. | « nas, \ | 

If the king or any of his progenitors have granted to any to be 
diſcharged of this toll either generally or ſpecially; this grant is 
ore to diſcharge him of all tolls to the ings owne-faires or mar- 

ets, and of the tolls, which together with any: faire or market 
have been granted after ſuch grant of diſcharge, but cannot dil 
charge tolls formerly due to ſubjects, either by graunt or pre- 
ſcription. N = 

Hereof Bracton ſaid, Ia omni libertate concefſa, &c. erit pricritas 
preferenda. And againe, Eſe enim poterit libertas, ut ft quit tt- 
neatur ad dandum ex ſerwitute, ficut theolonium et conſuetudines, ex li- 
bertate defendi poterit ad non dandum, item fi ex ſenvitule tencatur 
quis ad non capiendum, ex libertate conceſſa capere poſſit conſuetudines i 
theolonia. 

Tenants in ancient demeſne, for things comming of thoſe lands 
ſhall pay no toll, becauſe at the beginning by their tenure they 
applyed themſelves to the manurance and. huſbandry of the kings 
demeans, and therefore for thoſe lands ſo holden, and all that came 
or renewed thereupon, they had the faid priviledge: but if fu 
a tenant be a common merchant for buying and ſelling of wares or 


thoſe lands, he ſhall not have the priviledge for them, becauſe they 
are out of the reaſon of the priviledge of ancient demeſne, and the 


a merchant by his tenure, and ſo are the books to be intendes 
And herewith agreeth an ancient record, the effect whereof an 
Quod hii qui clamant efje immunes de theolonio præſlando, ut _ 
in antiguo dominico, wel per chartas regum, nou debent diſtrins. uk 
aliquo theolonio pro merchandizis ad uſus fuos proprio emptis ; hi 


 merchandizis qu” emerint vel wendiderint ut mercatores, del th 
0 eis. . 

* King H. 3. did grant to the abbot of L. and his ſucceſſors, 2 0 

7 et homines ſui ſint quieti ab omni theolonio in amni foro el i" 1 10 * 

| bus nundinis, Cc. And there it is reſolved, that the abbot 204 

have this priviledge by force of this generall graunt in 5 ym 

ner, Quad iþ/e et bomines ſui ſiut quieti a-preſeatione _— 


. SS. NA K a 
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ditionibus et emptionibus pro ſuis neceſſariis, ut in victu, veſtitu, et fimi- Mich. 2 E. 2. 


bus, et hoc ad roprium ipſius abbatis et hominum ſuorum. coram rege pro 
lu The king ſhe nat pay toll for any of his goods, and if any — de 
de taken, it is puniſhable within this ſtatute. | | * ngham 


(3) Marebe.] This word doth here include as well a faire as a * 35 H. 6. 57- 
market; for forum, from whence faire is derived, ſignifiech both: 
and a mart is a 1 faire holden every yeare, derived à merce, 
becauſe merchandiſes and wares are thither abundantly brought : 
and mercatus is derived à mercando. 

4) Prendra le ranchiſe.] That is, ſhall ſeiſe the franchiſe of [ 222 ] 
the faire or market untill it be redeemed by the owner: but this 
is intended upon an office to be found, for in ſtatutes incidents are 
ever ſupplyed by intendment. . 

(5) Seignior de meſme la wille.] That 1s, the owner of the faire 
or market, 

Fleta collecteth the effect of this former part of the act in theſe Flet-li. 2. e. 43+ 
words, [nhibitum eſt ne quis in villis regis merchandiis, que dimiſſe rerſus ſinem. 
funt et commiſſæ ad frodi firmam, indebita et injuſta capiat theolonia ; 


quod fi quis fecerit, extunc eo ipſo capiet rex libertatem mercati in manum 


fam; eodem modo facit rex, licet in alterius villa præmiſſa fieri con- 


tigerit, ſi bali uus hoc fecerit fine voluntate domini ſui, reddet tantum 
querenti, quantum cepilſet balivus ab eo, ſi tolnetum aſportaſſet, et nibil- 
ominus babeat priſonam 40. dierum. 

Here I perſwade my ſelfe ſome would deſire to know, what is 
due for toll to the faire or market: to which I anſwer, that I can 
tell what was due of old, and what was ordained in times paſt by 
ancient kings to be paid : for the Mirrour faith, Que faires et mar- Mirror, e. 1. 5 3, 
bets ſe fiſſent per lieus, et que achators de blee, et beaſts donaſſent toll a 
les bailifes des ſeigniours de markets, ou de faires, ceſtaſcawoire maile de 
dixe ſoux de biens, et de meynes, meynes, et de pluis, pluis al afferant, 

Mint que nul tol paſſaſt un denier de un maner de merchandize, et ceff 

tolle fuit trove pur teſtmoigner les contract, car cheſcun privie contract ap. Itin. ubi 
fuit defendue, But at this day there is not one certaine toll to the (up. 3 E. 4. aff: 
market taken, but if that which is taken be not reaſonable, it is 445. 13 H. 4. 
puniſhable by this ſtatute, and what ſhall be deemed in law to be 17.4. Rot. pat. 
reaſonable, ſhall be judged, all circumſtances conſidered, by the -* ah, . 


judpes of the law, if it come judicially before them Rot. TK 8 


(6) Murage pur lour willes incloſer.] Muragium, à muro, as Our 1. part. m. 35. 
a doth N it, to wall in, or incloſe with wall a towne, under Salop. m. 38, 
hich wor is here included a city and burghe, TT INE 

urage is a reaſonable toll to be taken of every cart, wayne, X let. H. 1. 4. 4% 
horſe laden comming to that towne, for the incloſing of that towne bh 2 * 
with walls of defence, for the ſafegard of the people in time of path * 17. 
* inſurrection, tumults, or uprores, and is due either by grant or de tranſeuntibus 

! preſcription, 11713 * ſubtus pontem 
4125 f a wall be made, which is not defenſible, nor for ſafegard 12 H. b. w. 8. 
: e people, then ought not this toll to be paid, for the end of 3. part, Reg. 259. 

* $r4unt or preſcription is not performed. . N. B. 227. 
1 He that hath burghbate granted to him, is diſcharged of “ Rot. pat. 20 
"age granted afterwards: and although murage be here par- E. 3. m. 32s 


te 18 p 4 > * . . by 
of = named, yet are graunts of like nature within the purview Ro Pay VE. 4 
l 0 bete . as, : | ; | the part. M. 1. 
ontage. N ö N 0 air ſdurgh. 
Paviage. | | 8 
: Keyage, * Regiſt. 259. 


© Rot. Pat. 
(6.) Pardent , E. 3. m. 20. 
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422 * p. 34 
H. . 32» 

— E. 4 6. 

2 H. 7. 11. 

© Bract l. 2. f 56. 
Lib. 3. fo. 117. 
Flet. li. I, C. 20. 
Ca. Itin. ubi ſup. 


[ 223] 
Flet. Ii. 2. Co 43» 


Cap. Itin. ubi 
ſup. 


Mirr. c. & 8 4+ 


D E ceux queux parnent vitaile (1), 

eu nul riens al oeps le roy a cre- 
ance, ou a garriſon du chaſtell, ou ayl- 
tors, et quant ils ont reſceive le paye- 
ment al exchequer, ou en garderobe, ou 
ayllors, detergnont le payment des crean- 
cers, a grand dammage de eux, et en 
eſclander du roy: purview eſt, de ceux 
quetx ont lerres Ou tenements, que 
maintenant ſoit ceo leve de lour terres ou 
de lour chateuæ, et partes as creancers, ove 
les dammages queux ils aueront ewe, 
et ſoient rentes pur le treſpas, et fils 
netent terres ne tenements, ſoient en le 
priſon a la volunt le rey. De ceux 


Weſtm. primer. 


(6) Par dent cel graunt de touts temps.) Here the whole franc 
is forfeited, and io note a diverſity betweene prendra la fruch 
Sc. and par dent cel graunt, the one implying a ſeiſure, as hath be 
ſaid, and the other a forteiture fur ever, 4 for it is a miſuſe; of 
abuſer: and thereof BraQon faith, Huju/modi autem liberta, 


Sc. flatim guaſi transferuntur, et guaſi poſidentur, Qc. donec aniſer 


Cap, i 


per abuſum, vel non uſum. 

It is to be obſerved, that conſuetudines hath ſeverall ſignification 
in law: for ſometime it fſigniheth cuſtome, which doth incluy 
all manner of tolls: and therefore Bratton ſaith, De air conſutty. 
dinibus levatis fouve in terra, ſiue in aqua, quis eas levavit, et ili. 
ſo called, becauſe they colour things ſo taken under pretext i 
— 2 or cuſtome, where there is none at all: and thereſon 
here they are called zove@ conſuetutines, becauſe they were ney tall 
or exactions, under the viſard of antiquity. 

Fleta rendreth this laſt part of this chapter in theſe words: Im 
gui muragium ad willam claudendam gravius ceperint, quam conceſus 


Fuerit per cartam regis, perdant extunc gratiam ſuæ conceſſions, et gu. 


Liter amercientur. 


And preſently after the making of this act, the effect thereof ſi 


Juſtices in eire to enquire of it, was inſerted in the chapters or ar 


ticles of the eire in theſe words: Item de hits qui ceperunt ſuperfug 
vel indebita tolneta in civitatibus, burgis, vel alibi contra commurn 
ſum regni : item de civibus et burgenſibus qui de muragio per duminm 
regem eis conceſſo, plus ceperunt quam facere deberent, ſecundum con. 


fronem demini regis fattam. 


The Mirrour ſaith, touching murage, thus: Le point que wit 
ue ceux que miſuſent murages ies perdent ne fuit miſtier daver ert, an 
ey woct que cheſcun perdra ſon franchiſe que miſuſera : ſo as this fi- 

tute was made in that point for two purpoſes, wiz. to affirme tis 
common law, and to adde a farther punithment, wiz. to be gri- 
ouſly amercied. | . 


CAP. XXXII. 
OF ſuch as take victual or othe! 
things to the king's uſe up" 
credence, or to the garriſon af! 
caſtle, or otherwiſe, and when they 
have received their payment in 
exchequer or in the wardrobc, 0 
other where, they with- hold it from * 
creditors, to their great damage: ®" 
ſlander of the king; it is provide 
for ſuch as have lands or tenemen 
that incontinent it ſhall be levicd F 
their lands, or of their goods, and fi 
unto the creditors, with go 
they have ſuſtained, and all * 
fine for the treſpaſs ; and if the) = 
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bp. 32. 


ie pernont (2) part des dets le roy (3), 
au outers louers pernent des creanſors 
I roy, pur faire le payment des meſmes 
relles detse purview eft, quils rendent 
le double, et ſoient punies grevement a 


parnont chivals (4), on Nan 
ire le cariage le roy, plus que meſtier 
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I volunt le roy. Et de ceux queux 
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no lands nor goods, they ſhall be im- 
priſoned at the king's will. And of 
ſuch as take part of the king's debts, 


or other rewards of the king's creditors 


for to make payment of the ſame 
debts; it is provided, that they ſhall 
pay the double thereof, and be griev- 
ouſly puniſhed at the king's pleaſure. 


And of ſuch as take horſe or carts for 
the king's carriage more than need, 
and take rewards to let ſuch horſe or 
carts go; it is provided, that if any 
of the court ſo do, he ſhall be griev- 
ouſly puniſhed by the marſhals; and 
if it be done out of the court, or by 
one that is not of-the court, and be 


rroit, et parnont louers pur | releſſer ] 
g chivals, ou les charettes. Purview 
oft, que ſi ul de la court le face, il ſerra 
greuement chaſtice per les mareſchals, 
et fi ceo fait fait hors de la court, ¶ per 
un del court] ou per auter que de la 
court, et il [ent] ſoit attaint, il rendra 


1 þ treble, et ſerra en le priſon le roy per 


9. xl, jours. thereof attainted, he ſhall pay treble 
7 damages, and ſhall remain in the 
* king's priſon forty days. 
im (28 Ed. 1. c. 2. 21 R. 2. c. 5. 28 H. 6. e. 2.) 
um ; ; W 8 
ut (1) De ceux queux parnent vitaile.] Concerning this point of, 
purvetance, we ſhall refer the reader to Magna Chart. cap. 2t. 
dal and ſhall ſay no more concerning that matter for three cauſes : [ 224 ] 
an 1. For the text of this law is evident. 2. For that there have 
la- deene many excellent ſtatutes made concerning purveyours, and 
the purveyance, in all to the number of 48, which are fully and plainly 
ien penned, one of them being a good expoſition and inlargement of 
another. 3. I find no book caſe, nor any report for the expoſition. 
eltier 67 th1s or of any of the ſaid ſtatutes, which (to ſay the truth) 
had more need of execution then expoſition: and therefore either 
tie purveyours have been ſo honeſt and juſt dealing men, as they 
leldome or never offended ; or elſe they have had either ſo good 
friends, or ſo good hap, as their offences have beene covered, or 
not impvted to them. 
her (2) De ceux queux parnent part des dets le ray.] The miſchiefes 
200 before this ſtatute were, firſt, that in the raigne of king H. 4. the 
f kings officers, that had charge of his treaſure and revenue, or their 
hey gents would, in reſpect of his troubles and expences, pretend to 
the thoſe, to whom the king was indebted, that the kings coffers were 
of empty, and thereupon paying part to the kings creditors, com- 
he pounded for their whole debts, and took their acquitances for the 
ind Vole, and converted the reſidue to their owne uſe. 
n 8 ſecond was, that ſometime they would craftily pay the 
1 * a 1 . take a great reward therefore, which was diſhonourable 


ing, damage to the creditors, and corrupt dealing in thoſe 

or their agents, | = bb 

: bis act is generall againſt all thoſe that take part of the kings 

22 other reward of the kings creditors, for payment of the 
* debts. This law doth provide, that he that ſo doth, ſhall 


render double l n 
1 1 th a N ty grieved, and ſhall be puniſhed griev 


| -Ins7r, 8 


officers, 


Tai 
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This act is in affirmance of the common law] onely it addeth x 
3 greater puniſhment. | 

Rot. Parl. Richard Lions, merchant of London, avd farmor of the kingy 


50 E. 3. nu. 17. cuſtomes and ſubſidies was adjudged in parliament for buyin 
debts of divers men, due by the king, for ſmall values, and fo 
taking of bribes, to pay to the kings creditors their due debt, 
to be impriſoned at the 2 will, and all his lands, tenement, 
and goods to be ſeiſed to the kings uſe, which proveth it an offence 
or miſdemeanour againſt the common law, for the judgement wi 
not given according to this act. | 
John Lord Nevill, while he was one of the kings privy counce], 
bought divers debts due by the king, namely, of the lady of Rz. 
venſholme, and Simon Love merchant, far under the value: the 
lord Nevill being herewith charged in parliament, confeſſed that 
he received of the ſaid lady 95 1. which ſhe gave him of her own 
ood will for the obtaining of her debt: for this (amongſt other;) 
bo had judgement of impriſonment at the kings will, and that his 
offices, lands and goods ſhould be ſeiſed into the kings hands, and v 
make reſtitution to the executors of the lady (who then was de- 
ceaſed) of the ſaid gg l. : 


(3) Detts le roy.) See for the expoſition of theſe words befor, 


Rot. Par lo 
58 E. 3. nu. 34 


See for theſe 


words before, ca. 1 9. 
Cap. 19. 


5 hd Cp. Itineris doth render this clauſe thus: Ef ſimiliter de biis qu 
ap · din. z 3 p 
Vet. Mag. Char, Partem ceperunt debitorum domini regis, vel alia munera, ut de rejidus 


155. creditoribus ſatisfacerent. 
Mirr. e. 1.4 5. To conclude this point, the Mirrour faith, In projerte wer: le 
Cap. 5. $4. roy pechent ceux miniſters, queux rien de paierent des dets le roy, ſilo 
ceo que enjoyne lour fuit a faire, ou rendant part pur ſatisfadio di 
entier, et ne rendant au roy le remnant. 
(4) Et de ceux queux parnent chivals, &c.) This article concern 
purveyances, and purveyors; and therefore for the cauſes betore 
: . rehearſed, no more ſhall be ſaid hereof in this place. 
r 2257 CAP. XXXIII. 


P URLVTIEW «ht, que nul vicount 
ne ſuffer” barretors (1), ne main- 
tainours des parols en counties (2), ne 
ſeneſchailes des graundes ſeigniours, ne 
des auters (que ne ſoit attorney ſon ſeig- 
nwur) a [la] ſuit faire, ne render les 
Jud ements des counties, ne pronouncer 
les judgements [ou aſſenter de faire les 
Juſticements (3)] fl ne ſoit eſpecialment 
prie et requiſe de touts les ſuitors, et les 
attormes des ſuitors, queux ſerront a la 


Journe (4). Et ſi ul le face, le rey ſe 


2 grievouſement al vicount, et a 
100. | 


% 


ſhall be at the court, and if * 
king ſhall pu 


(8 Co. 36.) 


/ 


I is provided that no ſheriffe ſtall 

ſuffer any barretors or maintainer 
of quarrels in their ſhires, neither 
ſtewards of great lords, nor other 
(unleſs he be attorney for his lord) ' 
make ſuit, nor to give judgements u 
the counties, nor to. pronounce de 
judgements, if he be not ſpecially 
required and prayed of all the uit 
and attornies of the ſuitors, wi 


niſh grievouſly 


theriff and him that ſo doth. 


ere 


Cap. 34+ 


theſe ſuits for him. 


judgement in the name of the ſuitors. 


letter hereof appeareth. 
(1) Barretors. 
fol. 36. in the caſe of barretry. 


ſuitors be judges. 


PUR ceo que pluſors ſont ſovent 


troves in counte (1) controuours 
(2) des novelles, dont diſcord (3\, ou 
menner de diſcord (4) ad ęſtre ſovent 
enter le roy et ſon people, ou [ aſcuns de] 
les hautes homes de (on rotalme: de- 
fendu eft pur le damage que ad eftre 
(5), et que uncore ent purra avenier, 
que deſormes nulle ne foul cy barde de 
are, ne de counter nulles faux novelles, 
c controvor (6), dont diſcord, ou man- 
rer de diſcord *, ou eſclaunder puit ſurdre 
ntre le roy et ſon people, au les hautes 
homes de fon roialme (7). Et qui ie 
fra ſeit pris, et detenus in priſon jeſques 
a tant que il eit trove en court celuy 


wnt la parol ſerra move (8). 2 R. 2. 
cap. 5. 
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2. C. 11. 1 & 2 Ph. & M. C. 3. 1 El. c. 6.) 


lay are forbidden by the law of God: 


Weſtm. primer. 


For the word and the ſenſe thereof, ſee lib. 8. 


(2) En counties, ] That is, in the county court, for there the 
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Where by the ſtatute of Merton it is provided, that every free Merton, ca. 10. 
ſuitor of the county, &c. might freely make his attourney to doe 


See there the 
expoſition 
thereof. 


the ſhe- 


Now by colour hereof two miſchiefes did ariſe. 

1. That barretors and maintainers of querels were by 
fe countenanced to be attorneys to make ſuit, and amongſt the 
ſuitors to give judgements in the counties, and ſometime pronounce 


2. That ſtewards of great lords, and of others, who had no let- 
ters of attourney, according to the ſaid ſtatute of Merion would 
doe the like: This act doth remedy both theſe miſchiefes, as by the 


Li. S. fo. 36. in 
the caſe of bar- 
retry. See the 

firſt part of the 
Inſt. 701. ſect. 


(3) Jaſticements.] That is, all things belonging to juſtice. 
(4) 4 la journe. ] That is, at the court. 


CAP. XXXIV. 


ORASMUCH as there have been 
oftentimes found in the country 
deviſors of tales, whereby diicord, or 
occaizon of diſcord, hath many times 
ariſen between the king and his peo- 
ple, or great men cf this realm; for 
the damage that hath and may thereof 
enſue, it is commanded, that from 
henceforth none be ſo hardy to tell or 
publiſh any falſe news or tales, where- 
by diſcord, or occaſion of diſcord or 


ſander may grow between the king 


and his people, or the great men_of 
the realm; and he that doth ſo, ſhall 
be taken and kept in priſon, until he 
hath brought him into the court, 
which was the firſt author of the 
tale. SOR | 


(1 Leon. 287. Dyer 1 55. 12 Rep. 133. 1 Roll 444. 3 Bulſtr. 225. 2 R. 2. ſtat. 1. c. 5. 12 R. 


The offences, wiz. falſe reports and news puniſhable by this 


. 


Thou ſhalt not have to do with any falſe report, neither Exadus 23. 1.0 


ſhalt thou put thy hand to the wicked to be an unrigh- 


teous witneſſe. 


For they which gladly heare falſe reports and newes, will be 


allo as ready to publiſh them. 


S 2 


Againſt 
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Ep. Jude. ver. . 
ver. 10. 
Exod. 22. 28. 


Polydor Virgil. 
lib. 16. P · 312. 
anno Dom. 
1264, 126. 48 
& 49 H. 3. 


Weſtm. primer. Cap. 30 Cap 
Againſt thoſe that deſpiſe rulers, and 3 evill of thoſe thy much 


be in authority, and againit thoſe that ſpeake evill of thoſe thing; 7 95 
which they know not: judicibus non detrahes, et principi populi uy 45 2 
maledices : thou ſhalt not raile of the judges, nor ſpeak evill of th f * 
ruler of the people. | 4 4 | 
Before this ſtatute, in the raigne of king H. ö two kinde of per K. 
ſons were authors of great diſcord and ſcandall in two ſeverall de. ar 
Ar firſt, men that did raiſe and imagine, out of their om 3 
eads, falſe bruits and rumours, and others that reported and 3 


ſpread the ſame, whereby diſcord and ſcandall was oftentimes 9 
kindled, ſometime between the king and his commons, and other 
times between the king and his nobles, the great men of the realn, 
as ay wrought privy diſcontentment, that produced publique 
diicord and ſcanda!l, whereof our act ſpeaketh; which ſcandal 
and diſcord appeared in many parliaments between the king aa 
his commons, and between the king and his lords of parliament, 
and eſpecially in thoſe two parliaments, the one in 21 H. z. when 
Magna Charta wes confirmed, and the other in 42 H. 3. holden a 
Oxford, which in ſtory is called in/anum parliamentum; and this 
diſcord and ſcandall did oftentimes in the raigne of that king 
break out into fearfull and bloody warres and rebellions according 
to that old obſervation, Improbi rumores difſipati ſunt rebellionis pri 
dromi, which fully appear in our hiſtories warranted by good re- 
cord, and is implied in this act in theſe words; “ Foraſmuck 2 
* there hath been oftentimes found deviſors and reporters of n. 
«« mors, &c. whereby diſcord hath many times ariſen between tie 
« king (meaning H. 3.) and his people, or the great men of the 
« realm.” And amongſt all thoſe rebellions in thoſe dayes, thoſe 
at Lewes in Suſſex and Eveſham in Worceſterſhire were mol 
fearful!, bloody, and dangerous, for at Lewes, the king him{elf 
manfully fighting, conf2/o ex utrogue latere equo capitur cum Richari 
rege Almanorum fratre ſuo, et Edowvardo principe filio, &c. And & 
Eveſham, Simon Mountford earle of Leiceſter (our Engliſh Ce 
taline) in/?ruit aciem impedimentis ex acie remotis, ac in fronte act 
ponit Henricum regem, quem fecim captivam ducebat, atque ſuis ori | 
induit, ut fi fortuna adverſa fit, dum i!le imperatoris perſonam gents 
ab hefte petitur, ipſe interim fuga ſaluti conſulerc poſſit + inſtruuntur cer 
tra et hoſtes et animis et viribus ſuperiores ; committitur wtringue fugut 
gue aliguandiu anceps ftetit, Henricus inter primos heſtium 1445 m 
pug nat, ſed regem Henricum clamando indicat, quod ei ſaluli ful 65 
uod ubi Simon animadwertit, ſuos cohortans in medios hoſtes provumph 
4% a muliitudine circumventus præliando occidilur cum Henrico Alis, 
King E. 1. finding by dangerous experience the wofull elf 
of ſuch falſe rumors and reports, as is aboveſaid, and Knovug 
that the tate of every king ſtood more aſſured by the hearty ® 
inward love of the ſubject towards their ſoveraigne, then b) yy 
dread and feare of ſevere and rigorous laws, did therefore 13 
this law for redreſſe both for the deviſing and ſpreading of ſie 
falſe rumors and bruits in all mild and temperate manner, bot ; 
the ſtyle and the puniſhment, rather leaving the ſame to the 2 
of the common law (which all men willingly obey) then by 1 
ing any new deviſed puniſhment, which moderation of our Y 
leaving the puniſhment to fine and impriſonmetit, was the gre? 


for that the auncient law of England beſore the conge 
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moch more ſevere, and rigorous, as by a few examples ſhall 

3 in vul, th e deprehendetur, leviori 
Ni falſi rumoris in Vulgus Jparf# author fuiſſe deprehendetur, lewior 

aliqua pena non mul ator, verum lingua ei preciditgr, ni is eam inte- 

gra capitis ſui eftimatione data redemerit. | 

S quis alium rumoribus diſipatis improba voce lacerarit, quam ob 

em, aut corpori ejus damnũ inferatura, aut de fortunis imminuatur ali- 

quid, tum f alter auditiones tanquam falſas refellere et coarguere 

poterit, aut is linguam data capitis &ftimatione redimito, aut ei lingua 

præciditor. 1 

(1) En counte.] That is, in the country or realm. 

(2) Controvors.] That is, deviſors or inventors of their owne 


15 Diſcord.) Diſcordia. That is, % enſio cordium, diſſention of 
hearts; this grew (as hath been faid) to ſuch an height in the 
raign of H. 3. as that of the philoſophicall poet might well be 
applied to it: (which before is remembred.) 


Inpius hæc tam culta novalia miles habebit ? 
Barbarus has ſegetes ? en quo diſcordia caves 
Perduxit miſeros / m_ f 


Diſcordes, quaſi duo habentes corda. 


(4) Ou maner de diſcord.) That is, latens odium, privy hatred or 
diſcontentment, which is occafion of diſcord, and whereby men 
become malecontents. 

(5) Defendu eft pur le damage que ad eftre.) This damage or 
danger you have partly heard before. 


are hereby prohibited, the firſt, thoſe that tell, ſpread or report 
falſe and feigned bruits and rumours under theſe words, Dire ou 
counter; and ſecondly, ſuch as deviſe or invent of their own head 
the ſame under this word conzrovor 4 now the perſons being de- 
ſcribed, this ſtatute doth ſet down generally what thoſe bruits and 
rumours ſhould be. | 

(7) Faux novels, dont diſcord, ou maner de diſcord ou diſſaunder 
yet ſurder enter le roy, & ſon people ou les hauts homes de jou realme.] 


kindes within this act. | i 

1. Firſt, if they be againſt the king, whereby diſcord or ſcan- 
2 ay ariſe betweene the king and fis commons, fignified here 

people. f > 

2. Againſt the commons, whereby diſcord or ſcandall may be 
moved between them and the king. 

3. Thirdly, againſt the king, whereby diſcord or ſcandall may 
$00 between the king and the peeres, or lords and nobles of the 
fealme, ſignified here by les hauts homes de ſon realme. 

4 Fourthly, againſt the peeres, or lords, and nobles of the 

ps whereby diſcord or flander may happen betweene them 
e King. | 

5. Laſtly, whereby diſcord or ſcandall may ariſe between the 


ing, his lords, and commons. 


Populi, et 
Nagtur, &c, | 


8 3 1 . 
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Int' leges Aluredi 


regis, Ca. 28. 


Edgari 3 CA. 


Inter leges 


4+ 
Ed- 


gari regis, & 


inter leges 


Canuti regis. 


Virgil. 


(6) De dire, de counter, ou controvor.] Two manner of perſons 


Of theſe falſe newes, that is, falſe bruits or rumours, there be five 


wd narratores rumorum qui ceders poſſunt ad timorem, 64 tremo- Tr. — E. 2. Rot. 
in dedecus regis et regni, capiantur, et in carcere deti- 15. 


rege 
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2 F. 6. c. 12. gree, but that is repealed by 1 E. 6. & 1 Mar, 
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By this record it appeareth of what quality the rumor 
mult be. 
By commiſſions of oyer and terminer power is given to enquire, 
De ilicitis verborum propalatioaibus; and to puniſh the ſame. 
Britton, fo. 33+ Britton ſpeakEth of both theſe kinds of offenders, di. the 
deviſor, and the reporter, in theſe words, De ceux que trot, 4 
countent menſoynes del roy, Cc. 
Fleta, Ii. 2. c. 1. And Fleta faith, Sunt etiam quædam atroces injurie, que prifman 
| voluntariam inducunt, ſicut de inventoribus malorum rumorum, unde fax 
palſis exterminari. 
5 R. 2. ca. 6, The ſtatute of 5 R. 2. puniſhed ſeditious rumors in an high de. 
: * =Y It was reſolved by all the juſtices, that horrible and ſlanderons 
138.4.ca 7. Words ſpoken of queen Mary, were within this ſtatute and puri. 
5 Mac ler 155. able hereby, and not by the ſtatutes of 2 R. 2. cap. 5. nor 12R.z, 
Oldnolles cale. cap. 11, for the king or queene is an exempt perſon, and not in. 
cluded within theie words [Les hauts, ou graund homes, u 
nobles, c.] ; 
Some ſay that Rumores dicuntur & ruendo, qua inducunt ruinan; 
Cicero pro Clu- and true it is that another ſaith, Ur mare, gucd ſua natura tranquil 
ENUO, lum eff, ventorum vi agitatur ; fic populus ſua ſponte placatus, hominum 
ſeditigſorum wecibus, ut violentiſſimis tempeſtatibus, attollitur. 
Dier fo. But it is to be underſtood, that albeit this ſtatute, and the fad 
13 H. 7. Keyl- act of 2 R. 2. be generall in the negative; yet doe they not extend 
F. N * 4 to all manner of falſe newes, or horrible and falſe ſcandals and 
2 R. z * 8 lies, &c. for they extend onely to extrajudicial flanders, &, 
And therefore if any man bring an appeale of murder, robbery, or 
. Other felony againſt any of the peeres or nobles of the realme, &. 
and charge them with murder, robbery, or felony, albeit the charge 
be falſe, yet ſhall they have no action de ſeandalis magna, neither 
at the common law, nor upon either of theſe ſtatutes for the bring. 
ing of his action, nor for affirming the ſame to his councell, at- 
tourney, or curſiter for the framing of his writ, or for ſpeaking 
the ſame in evidence to a jury, or for uſing of thoſe words for the 
neceſſary commencement or proſecution of his action judicially; 
and ſo it is in an action of forger of falſe deeds, or any other action 
4 1 41 8. whatſoever: for it is a maxime in law, Que home ne ſerra puny fir 
. 2 | 2g 3: #3 fuer des briefes en court le roy, ſoit il a droit ou a tort ; and the reaſon 
faux judgment thereof 1s, that men ſhould not be deterred to take their remedy 
10. 43 Aff 40. by due courſe of law; and therefore the ſtatutes never intended to 
2R-39 13H. prohibit the ſuing out of the kings writs, and the proceeding 
- Reylwey 28, thereupon : and {0 it is, if in the ſtar-chamber a peere of 
* realme be charged with forgery, perjury, or the like; but if in te 
bill the plaintife chargeth him with fejony, or any other offence 
not examinable in that court, that ſlander is within theſe ſtatutes 
fer that the plaintife purſueth not his charge in any judiciall courſe 
ſeeing the court hath no juriſdiction of the ſame, and ſo hath it bee 
adjudged. = Ms ae 
(S) Seit priſe & detenus in priſon jeſque @ taunt que il ei 
court Foc dont le parol ſirra 4 1 155 appeared _ Fat 
by the body cf the act not onely the tellers and reporters ot 1: 
577 falſe news, but the deviſors and inventors thereof are ee 
| but no puniſhment is inflited by this act upon the deviſor += 
S - 
yentor. for he is left to the common law to be puniſhed by _ 80 
r according to the quality and quantity of the eich 


4 * 


e 


8 fm, | 
* * 
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which is aggravated in reſpect that it is prohibited by this act of 


arliament. 


And the law is grounded upon the law of God in this point, Non Deuter. ca. 17. 


maledices principi populi. 


Nay, in the kings caſe the ſecret cogitation of the heart is pro- 
hibited, In cogiratione tua regi ne detrabas : and the ſcandals of great Eccleſiaſtes, 
men are likewiſe forbidden, Et in ſecreto cubiculi tui ne maledixeris © 10. 


diviti, quia aves cali portabunt vocem tuam, et qui habet pennas an- 
nunciabit ſententiam; that is, Almighty God will provide means, 


[ 229 ] 


that ſuch detraction and malediction ſhall come to light, and be 


diſcovered. 


Onely this law inflicteth impriſonment upon the reporter, 
untill he hath found out, and brought into court the author of thoſe 


falle news. 


7 E. 1. the king ſent commiſſions to all the counties of England, Rot. Pat. 7 E. 1. 
to enquire De Jparſoribus rumorum, &c, 25 E. 1. Declaratio regis m. 13. Rot. Pat. 


miſſa ad omnes com Angliæ, de rege purgand” de certis rumoribus iniquis 


contra ipſum ortis, & c. 


25 E. 1. pars 2. 
m. 7. & Franc. 
m. 4. Rot. clauſ. 


Rex mandzvit maiori et vicecom London quod facta inguiſitione de Vaſc. anno 10 E. 
ſparſoribus rumorum et ſedic* in civitate ipſes caperet, et in priſona de 3 m. 26. 


Newgate detineret, Cc. 


Vid: lib, Intrat. Coke, fo. 302, 303. in falſe impriſonment, 


CAP: 


D E 8 hautes homes, et de lour bailifes 

* (1), et des auters (2) ( farſpris les 
miniſters le roy, as queux ſpeciall autho- 
ritte eft done de ceo faire (3),) que a le 
pleint des aſcuns, ou per lour authori- 
tie demeſne attachent auters ove lour 
liens treſpaſſantes per lour poier a re- 
onder devant eux des contracts, cove- 
nants, ou de treſpas faits hors de lour 
porer, et lour jur iſdiction (4), la ou ili 
ne teignont riens de eux (5), ne deins le 
franchiſe (b) ou lour poier eff, en pre- 
Judice du roy, et de ſa corone, et a 
damage du people: purview eft, que 
nul deſormes ne le face. Et fi aſcun le 
face, il rendra a celuy, que per cel en- 


cheſon ſerra attache, ſon damage au 
7 y. 


double, et ſerra en le grieve mercy le 


In dorſ. clauſ. 
anno 20 E. 3. 
pt. 1. m. 18. & 
26. 


XXXV. 


F great men and their bailiffs, and 
other (the king's officers only 
excepted unto whom eſpecial autho- 
rityis given) which atthe complaint of 
ſome, or by their own authority, attach 
other paſſing through their juriſdic- 
tion with their goods, . compelling 
them to anſwer afore them upon con- 
tracts, covenants, and treſpaſſes, done 
out of their power and their juriſdic- 
tion, where indeed they hold nothing 
of them, nor within the franchiſe, 
where their power is, in prejudice of 
the king and his crown, and to the 
damage of the people; it is provided, 
that none from henceforth ſo do; 
and if any do, he ſhall pay to him, 
that by this occaſion ſhall be attached 
his damages double, and ſhall be 
grievouſly amerced to the king. 


(Lutw, 1026. F. N. B. 453 f.) 
* 
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Mag. Chart, Co 
28. 


Regiſt. fol. 98. 
Flet. I. 2. c. 42. 


Cap. Itineris. 


Bract. I. 2. f. 14. 
Lib. 2. fol. 86. | 
Lib. 3. fo. 228. 

Li. 5. fo. 328. b. 


Mirr. c. 1. & 3. 
Int' leges S. Ed. 


fo. 23. & 132. 


Flet. li. Is c. 42. 


Cap. 35, 
The miſchiefe before this ſtatute was, that great men and others 
that had particular juriſdiction and power to hold plea of con. 
tracts, covenants, and treſpaſſes made or done within a certaine 
precinct, as within a manonr, citie, or borough, would attache 
others by their goods to anſwer in their courts of contracts, cove. 
nants, and treſpaſſes made or done out of their power or franchiſe, 
pretending the ſame to be tranſitorie, and ſuppoſe the ſame to be 
done within their power and franchiſe, which was to the prejudice 
of the King and his crown in loſing his fines in actions of debts and 
treſpaſſes wi et armis, and amerciaments, and other profits upon a 
falſe ſuppoſall, not like to the generall juriſdiction, and power of 
the Kings juſtices of the court of common pleas, through the whole 
realme ; for whereſogever the contract, covenant, treſpas, &c. were 
made, the matter being tranſitory, the plaintife may alledge it in 
what countie he will, and the king can loſe nothing; and ſo it is 
in the kings bench and exchequer againſt priviledged perſons in 
thoſe generall courts : and the ſtatute ſaith further, and to the da- 
mage of the party being attached and ſued, as he is paſling and 
travailing within that particular precin&, upon a falſe ſuppoſall, 
where in truth he ought not. For this miſchiefe this act provideth 
remedy, as by the ſame ſhall appeare. 

(1) De hour bailifes.] Here bailifes are taken for the judges of 
the court, as maniſeltly appeareth hereby. 7 5 

(2) Et des auters.] That is, others that have particular juriſ- 
ditions and powers, as manifeſtly appeareth by the exception 
hereafter, | 

(3) Forfpriſe les minifters le ray, as queux eſpeciall autboritie eff dont 
a ceo faire.) Here is to be obſerved, 

1. That all theſe words belong to the exception, as by the Re- 
giſter appeareth. | . | 

2. That ini/ri regis are intended here the kings juſtices in his 
general! courts of juſtice, and ſo taken in this kings time, as it hath 
been touched before. | 

(4) Des coutracte, covenants, et treſpas faits hors de lour puter et 
lour jurijdiFion.} That is, out of the precin& of the manour, ot 
ſuch like particular juriſdiction, &c. where by preſcription or grant 
they have power and juriſdiction to hold plea of contracts, cove- 
nants, and debts made or done within the manour, or ſuch other 
particular juriſdiction, | | 

(5) La ou ils ne teignont riens de eux.] This act beginneth, Des 
hauts hemes and Bracton faith, Sunt qui barones, et ali libertatem 
habentes, ſeilicet, foc et ſac, &c. et iſti poſſunt indicare, &c. for oc 18 
a power or juriſdiction to have a free court, to hold plea of con- 
tracts, covenants, and treſpaſſes of his men and tenants; therefore 
materially were theſe words added; that if a great man or others 
having foc, ſhould hold plea by force of that liberty of any that 1s 
not his cenant, it is coram non judice, and puniſhable within this 
ſtatute, it is diverſly written, wiz. ſoc, ſoca, ſock, ſoole, ſole, ſockn's 
and /e&ney, and it is derived from the old Saxon word /oken, feche» 
or ſachen, i, to enquire or find out, that is, to enqui-e and find out 
the truth of the matter in plea before him, and to determine 1t 
accordingly, which is as much to ſay, as ad inquirend', audiend v ct 
terminand”. | | + 2H 

And Fleta therewith agreeth, and ſaith, Sole /ignificgt 2 5 
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curice tenentium, quam ſolam appellamus : and curia implyeth ad au- 
diendum et terminandum. 


The Mirrour ſaith, that En temps le roy Alfred, perdront les Juters 


4 Doncafter lour juriſdiction ouſter lauter paine, pur ceo que ils tien- 


dront plea defenda per les uſages del reale au Judges ordinaries futers 
1 tener, which I rather vouch together with the derivation of the 
word /oc, for the great antiquity of the law in this point. 7 

(6, Ne deins la franchiſe. ] That is, nor within any ſuch like 
particular power or juriſdiction, either by the graunt of the king, 
or preſcription. 5 | 2 

For the reliefe of the ſubject upon this ſtatute, two originall 
writs are framed: the one in nature of a prohibition before the 
ſuit begun, commanding that the party ſhall not be arreſted con- 
trary to the ſorme of thus ſtatute, 

The other, after the ſuit begun, the party to recover the penalty 
of this act, viz. double dammages, and a command to deliver the 
goods attached or diſtrained; both which writs appeare in the Re- 
viſter: but the party may waive the benefit of this ſtatute, and 
tere fore if he plead to the action any barre, &c. he hath concluded 
himſelfe, and ſhall not have any action upon this ſtatute, therefore 
he muſt plead the ſpeciall matter, and by that meanes take benefit 
of this act. 3 

Fleta rendreth this act in this manner: De maguatibus et eorum 
lalivis et aliis (exceptis miniſtris regis, quibus ad hoc autharitas data 
ot ) gu ad querimoniam aliquorum, vel authoritate propria attachiant 
alles per bona ſua, qui per eandem poteſtatem et juriſdictionem veniunt 
ad re;poudendum coram eis de contractibus, conventionibus, et tranſgreſ- 
hon" extra eorum pote/tatem et juriſdictionem, ubi nihil tenent de eis, nec 
ſunt de libertate eorum aut juriſaittione : flatutum eſt, quod ft quis de 
hujuſmadi convitus fuer”, reddat querenti damna in duplo, ac etiam 
graditer amercietur. N 

And it is to be obſerved that at the making of this ſtatute, if a 
man had brought an action of debt, account, detinue, or covenant 
upon any contract by originall writ in the county of Norff. he 
might have declared of the contract in Suff. or any other county 
tien where the originall was brought; for the rule was, that de- 
bitum et contractus, &c. ſunt nullius loci, and every duty is a duty in 
every county: but in caſe of account this diverſity is to be oblery- 
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Mirr. c. 5. § 1, 


Regil. 98. 


Fleta, I. 2.0. 42. 


18 E. 2. tit. 
Teſtament. f. 6. 


[ 231 ] 


6 E. 3. 10 E. 3.7. 
12 E. 3. bre. 479. 
14 E. 3. bre. 274. 
30 E. 3-26. 4 H. 
6.6. 15 E. 4. 20. 
21 E. 4. Ii. 7. f. 3. 
Bulwers caſe. 


ed, that in account againſt a receiver the law was then as is afore- | 


lad, but if a man brought an action of account againſt one as 
bayly in one county, he could not charge him as bayliffe of a man- 
nor in another county, for that is locall. 
But alter this act it is provided by the ſtatute of 6 R. 2. cap. 2. 
at in pleas of debt, or account, or ſuch like, as detinue, or con- 
att, it hall not be declared that the contract was made in any 
aher county, then is contained in the originall writ. 
gut at the common law one that hath a particular juriſdiction 
0 hold plea of debt, contract, detinue, covenant, or treſpaſſe with- 
in his mannor, or the like, could not hold plea of a debt, contra, 
"count, detinue, covenant, or treſpaſſe alledged to be made out of 
105 ge & c. becauſe albeit it was tranſitory, yet was it (being 
| F edged) not within his power or juriſdiction which he had by 
Preicription or by graunt; for all pleas holden there muſt be infra 
#T/diftionem curl. | e | 
As 


6 R. 2. cap. 2. 
13 R. 2. bre. 


469. 


3 H. 6. 30. 


231 | Weſtm. primer. 


2 R. 3. Teſtam 4. 
11H, 7. 12. 

1 of his mannor. 
17 E. 4. c. 2. 
1 R. Js. Cs 6. 
lib 6. fo. 20. 


Cap. 36, 


As if a lord hath probate of teſtaments made within the Precin& 
of-his mannor, he cannot prove a teſtament mads out of the precind 


And likewiſe of the court pipowders of contracts, &c. made Out 
of the faire or market. Er fic de ceteris. ' 


Michelborns caſe. Dier. 3 Mar. 132,133. 7 E. 4. 19. 13 E. 4. 8. 7 H. 6. 18, 19. 13 Hl. 7. 19, 


CAP. XXXVI. s 


P UR ceo que avant ceux heures ne 

fuit ungues reaſonable aid” a faire 
leigne fitz chivaler (1), ne a leigne file 
marier (2) miſe en certein, ne quant 
ceo deveroit ire priſe, ne quel Heure, 
per guoy les uns leverent outragious aide 
(3), it plus toff gue ne ſemblett nigſtier, 
dount lu people fe ſentit greve + pur- 
viecu of, que deformes de fee de chivaler 
entier ſolement ſoient dones 20. 5. (4) et 
de 20. l. de terre tenus per ſocage 20. 5. 
(5) et de pluis, plus, et de meins, meins, 


ſolongue lafferant, Et que nul ne 


puiſſe lever tiel aide a faire fon fits chi- 
valer, tangque que ſom fits ſoit del age de 
xv. ans (6), ne a fa file marier tanque 
gue el ſoit del age de 7. ans (7). Et de 


ceo ſerra fait mention en le briefe le roy 


fourm* ſur ceo quant home le voile de- 


nander. Et fi aveigne que le pier, 
guant il avera tel aide leve de les te- 
nants, moruſt avant quil eit ſa file ma- 
rie (8), les executors le pier ſoient tenus 
a la file (9), en tant come le pier avera 
reſceu pur ceſt aide. Et * ſi les biens le 
pier ne ſuffiſent, ſon heire ſoit de ceo 
tenus a la file (10). 


* [232 


OR as much as before this time, 

reaſonable ayde to make ones 
ſonne knight, or marrie his daughter 
was never put in certain, nor how 
much ſhould be taken, nor at what 
time, whereby ſome leavied unreaſon- 
able aid, and more often then ſcemed 
neceſſary, whereby the people were 
{ore grieved.: it is provided, that from 
henceforth of an whole knights ie 
there be taken but xx. s. And of 
xx. pound land holden in ſocage xx.s. 
and of more, more, and of lclic, leile; 
after the rate. And that none hall 
levie ſuch ayde to make his ſonne 
knight, untill his ſonne be fifteene 
yeares of age, nor to marrie his 
daughter, untill ſhe be of the age of 
ſeven yeares. And of that there ſhall 
be made mention in the kings wit, 
formed on the fame, when any will 
demand it. And if it happen, that 
the father, after hee hath levied fuch 
ayde of his tenants, die before he hath 
marricd his daughter, the executors of 
the father ſhall be bound to the 
daughter, for ſo much as the father 
received for the aide. And if the 
father's goods be not ſufficient, his 
heir ſhall be charged therewith unto 
the daughter. (Raſta Tranſu- 
tion.) 


ta, li 1 5 „ 26. fol. $3, 54+ 
Fleta, lib. 2. c. 40. lib. 3. cap. 14. Brit. fo. 57. & 70. Cuſtumier de Norm. cap. 35 
(13 Rep. 27, 28, 29. 1 Roll 157. 165. Regiſt. 57. F. N. B. 82. B. 122. C. 25 Kd. 3: Rat $6 


Repealed by 12 Car. 2. c. 24.) 


By the common law to every tenure by knights ſervice, god © 
cage, there were three aides of money, called in law au, 


dent and implied, without ſpeciall reſervation or mention, th 
ſay, reliefe when the heire was of full age, aide pur aint 


at is to 
ts chiva- 
4 lies 
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and aide pur file marier; now the firſt aide, viz. reliefe by 
reaſon of a tenure by knights ſervice, was certain, becauſe he was 
to pay it, if he were of the age of 21 years at the death of his an- 
ceſtor, as hath been ſaid before, without regard of any circumſtance ; 
and likewiſe the reliefe of an heire in ſocage being of the age of 14 
at the death of his aunceſtor was ever certain, viz. to double his 
rent, But the aids pur faire fits chiwalier, and pur file marier were 
*ncertain at the common law, for that the lords many times would 
pretend their eldeſt ſon, and eldeſt daughter to be hopefull and 
forward, and therefore would exact too great an aid, and before 
due time, whereas by the law they ought to have reaſonable 
aids, and in reaſonable time, which in a ſuit therefore ſhould 
he determined by the juſtices of that court before whom the 
ſuit depended. Now the tenants found themſelves grieved in three 
things: | | 
5, That the ſaid aids were outragious and exceſſive, Et exceſſus 
in re qualibet jure reprobatur communi, 10 as theſe outragious, and 
exceſſive aides were againſt law, whereof elſewhere you may reade 
at large. 

2, The lords exacted thoſe fines at what time they pleaſed before 
reaſonable age apt for the paĩment of thoſe aides. 

3. That he could not avoid the ſame but by ſuit in law with his 
lord, wherein he found by experience thoſe old verſes true: 


lier, 


Cum pare luctari dubium, cum procere ſtultum, 
Cum puero pœna, cum muliert pudor. 


And our act faith, Dont le people ſe ſentiſt greve. 
Theſe three miſchiefes are redreſſed by this act, and certainty the 
mother of quiet and concord eſtabliſned therein. 
But where it is ſaid that theſe aids are incidents, it is to be un- 


derſtood that they are incidents ſeparable, either by ſpeciall words 


at the creation of the tenure, or by diſcharge or releaſe by ſpeciall 
words, or ſpeciall rehearfall afterwards. 

But if the lord at the creation of the tenure had reſerved fealty, 
and 4 marks per annum, pro omnibus ſervitiis, exactionibus et demandis 
quibyſeunquez or if the lord after the ſeigniory created had re- 
leaſed to the tenant, omnia fervitia, exactiones et demanda guæ- 
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5 E. 3» fo. 11. 
40 E. 3. 21. 47. 
Mag. Char. c. 2. 


Vid. Inſt. ſect. 
127. 


Lib. 11. fo. 
R. Gli. 
caſe. See before 


CaPs 


18 E. 3. fo. 16. 


40 E. 3. 22. 47. 
13 R. 2. 
Avowry 89. 

14 H. 4. 8. 

5 E. 4. 41. 


* 


aunque ſ except fidelitate et reddit” iiij. nercarum per annum, ) yet 


ſhould the tenant pay reliefe, aid pur faire fits chiwalier, and file 
narier, which is neceſſary to be knowne for the underſtanding of 
auncient deeds, 

(1) 4 faire leigne fits chivalier.] Lord, grandfather, father, 
and two ſons, the father dieth, the lord ſhall not have aide for his 
os grandchild, for he is not-his eldeſt ſon, much leſſe ſhall he 
ne aide for his elder brother, or his eldeſt coufin and heire: but 
aman hath iflue two ſons, and the eldeſt die in the fathers life with- 
out iſſue, he ſhall have aide for the ſecond ſon, for he is now eldeſt, 
and the ſtatute ſaith eldeſt ſon, and not firſt-born; yet the writ 
grounded upon this ſtatute is ad primogenitum filium ſuum maritandum, 
2 * 18 primogenitus then living, But if the lord had received aide 
= ls eldeſt ton, he ſhall not have aid again for the ſecond, for 
5 auxilium, one aid is onely due to one and the ſame 

to make his eldeſt ſon a knight: Nen 7enctur quis de uno 


pl cho 1 0 eidem domino plura dare auxilia ad filium Suum militem 
If 


Britton 57. be 
F. N. B. 82. 8 · 
Regiſt. 87. in 
the rehearſall af 
this act it is 
ſaid, primagenito 
folio et primage»® 
nite filiæ. 


Regiſt, uþi ſa» 
owe 
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"vos ca. 1. If the lord hath iſſue two ſonnes, the eldeſt ſon hath ſſue 2 


Fa et ere daughter and dieth, the lord ſhall not have aide to make his ſecong 
F. N. B. 32, ſon a knight, for the ſecond ſon is not his heir apparent (and h 
this caſe he ought to be his heire apparent) for at this time the 
ſtate of all lands was fee-ſimple, and the lands of the lord ſhouly 
deſcend to the daughter, and therefore the law would not have the 
dignity of chivalry to be apparelled with poverty, and in reſpe4 
thereof the ſon to be knighted was to be heire apparent. 
And this agreeth with the letter and meaning of this ad, , 

Faire fon eigne fits chiwalier, who by common intendment is hein 

apparent. | 

If the eldeſt ſon be made a knight before the age of fifteen, the 
lord can have no aide, becauſe the words be a faire leigne fits chiva. 
lier; and none was ever due to the lord. 

If the lord hath iſſue baſtard eigne, and mulier puiſne, he 
ſhall not have aide to make the baſtard a knight, for he is not in 
judgement of law accounted his ſon, but he ſhall have it for the 
mulier puiſne. | | 

Vie cop. 10. It was holden in auncient time, that the lord could not demaund 
aide fur fair? fits chivalier, unleſſe he himielfe were a knight, ne fliu 
antecederct patri but knights in auncient time grew fo ſcarce, as 
eſquires that were of ability to be knights, not onely in this caſe, 
but in many other, ſupplied the place of knights; fufficiens honor ef 
hemint, qui dignus honore eſt. 

Hereby it appeareth that by the policy of the law, the eldeſt ſon 
of a knight was not only trained up in his tender years 1n learn- 
ing and knowledge of liberal arts to adorn the minde, but 
when he came to convenient yeares, did for the defence of the 
realme lcarne and exerciſe the deeds of armes and chivalry, that 
he might be able to ſerve his country both in time of peace, and of 
warre. 
peareth, that the eldeſt daughter might be timely preferred in 
mariage, for thereby come ſtrength and good alliance to the fa. 
mily, and both theſe are given by law without any ſpecial! 

B. fol. 82, reſervation: and the obſervation of the auncients was, that 
marry the eldeſt daughter well, and all the reſt will bee prefer- 
red the better; and to that end aide was graunted for the eldeſt 
daughter, 2 | e 

Paſch. 17 E. 1. (5) Ontragious aide. ] Tenant peravaile ſhail be contributory ta 

in Banc» Rot. the aide for the mariage of the kings daughter. See for this word 

38. Northampt. before cap. 31. a 

Mag. Chart. c. 2. (4) De fee de chivalier entier ſolement ſoient done 20. 

| Here it is to be obſerved (as it hath heen noted) that reliefe 1s the 
fourth part of a knights fee being then 20. J. is 5.1. and aide fur 

faire fits chivalier, or pur file maricr, is the twentieth part of 2 

| knights fee, vix, 20. s. limited by this act. . 

See more hereof (5) Et de 20. 1. de terre tenus per focage.] This ſummeis ſet downe 

in the Commen- becaàuſe the value of a knights fee was then 20. I. (which then was 

al bow es , ſufficient to maintaine the dignity of knighthood) and ſo the w_ 

de militibus. maketh them equall in value; the king was not bound by tius I 

tute, but he might take ſuch reliefe, and at ſuch time as was due of 
the common law. ; uche 

25 E. 3. c. 10. But the ftatute of 25 E. 3. doth aſſeſſe the aides at 'F | 

rate as this ſtatute doth, and that act doth well erpong atat 


See 35 H. 6. 40. (z) Ne a ligne file marier.) By this the policy of the law ap- 
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datute, that none ſhall pay theſe aides but the tenants of the 
lund holding the ſame immediately in demeſne without any 
2 meſne lords ought to pay no aide implied in theſe words of 
our act, De ſee de chiwalier, et de 20.1. terre, and if the tenant pera- 
valle by knights ſervice goeth with his lord, &c. he diſchargeth all 
the meſne lords, Note theie words, De br de chivalier, doth ex- 
clude grand ſerjeanty, for he that * holdeth by that tenure ſhall pay 
no aide to the lord either to make his ſon a knight, or to marry 
his daughter; for by this act it appeareth, that none ſhall pay any 
aide but tenants by knights ſervice, or tenant in ſocage, and no 
other tenure. 

(6) Tangue le fits ſoit del age de 15 ant.] Note no man ſhall be 
compeiled to take knighthood upon him untill he be 21 yeares old, 
and have ſufficient land for maintenance of that degree, yet at the 
age of fifteen yeares he may begin to learn ſome things that belong 
to chivalry, but it is good for the lord to make what ſpeed he can 
after that age to recover the ajde either by the writ De auxilio ad 


filium' ſuum militem faciend', or by diſtreſſe: for if the ſon die, the 


lord loſeth the aide, for that by his death the finall cauſe ceaſeth, and 
{ likewiſe if the father dieth, the aide is loſt, for that the duty and 
remedy is onely given to the father, who in reſpe& of nature hath 
the wardſhip of his eldeſt ſon, and as a naturall father is to provide 
for his advancement; and ſo as a father by the law of nature is 
bound to provide a competent mariage for his daughter, which are 
therefore perſonall to the father: and ſo note the diverſity be- 
tweene reliefe, which is abſolutely due to the lord in reſpect of the 
ſeigniory meerly, and theſe aids, which are not abſolutely due to 
the lord, but for the performance of a duty of nature. 

(7) Tanque el (s. la file) foit de 7 ans.] In auncient time 
gentlemen of good houſes, for knitting themſelves in greater 
bonds of amity and alliance, maried their children very young, 
which the law doth ſeeme to favour, for that it giveth her dower, if 
he be of the age of nine yeares at the death of her huſban4, whereof 
I have knowne ſome to have proſpered well, but more that have 
proved unfortunate, f | 

(8) Et moruſt avant que il avait ſa file marie. ] Here our act giveth 
onely remedy to the daughter, and maketh no mention of the ſon in 
that caſe, and yet the ſon ſhall have the ſame remedy againſt 
the executors, that the daughter ſhall have, being in æfuali 
jure. 

Tenant for life, or tenant in dower ſhall not have aide gur file 
alter, ou pur faire fits chivalier, but the verie lord, to whom by poſ- 
ſibility they might inherit, and whom the lord by nature is bound 
to preferre; but tenant for life, &c. ſhall have eſcuage, ward, ma- 
nage, and reliefe. 

5 the father receive the aide, and after the ſon is knighted, or 
e daughter maried in the life of the father, neither ſon ner 
Argliter ſhall have remedy for the aide, for the end of the 
«th 4 performed. But by the whole context of this act it appear- 

0 at imall portions preferred in mariage the daughters of good 
_ when vertue and good blood was more eſteemed then great 
mag?) 5 executors ſon pier font tenus al file.] Note, the father him- 
time to make his eldeſt ſon a knight after his age of 1 5; 

an 
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Rot. Parliam. 


29 E. 3. nu. 16. 


6 H. 3. Avowry 
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I E. 2. ſtat. de 
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Lib 7. fo. 13 b. 
Calvins cafe. 
1 E. 3. fo. 17. 
33 H. 6. 57. 
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Hil. 9 E. 2 fo. 
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meo. Phil Leu- 
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3 E. 3. Debt 156. 
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[ 235 ] 
3 E. 3. Debt 157. 


F. N. B. ubi ſu- 
Pra. 


Mirr, Co 1. Q J» 


At And here it is to be obſerved, that if the perſonall eſte 
of t 


Weſtm. Primer. Cap. 37. 
and to marry his daughter after her age of 7 yeares at any time 
during his life, and therefore though the father receive the aide, 
yet have they no remedy againſt him, but to depend upon his pater. 
nall care, and their remedy 1s againſt che executors, or adminiſtraton 
of the father, if they be not preferred in his life time, as it appeareth 
by this act. | 

(10) Er | les biens le pier ne ſuffiſent, ſon heire de ceo foit tenus al. 


e lord be ſufficient to pay the aide, the heire (who is to main. 
taine the ſtate and countenance of his father) is not to bee charged 
therewith. ge 

In an action of debt brought by the eldeſt daughter againſt the 
heire for an C. s. which the father received of his tenants for rea. 
ſonable aide to mary her, and that ſhe was not maried in his life 
time, &c. and in her declaration made no mention that the 
executors had no aſſets, and yet the count was ruled to be 
for that is the ordinary count in an action of debt, which the ſtatute 
_ and if the executors have aſſets, the heire ſhall plead it in 

rre. 

Although the ſtatute be, that his heire ſhall be bound to the 
daughter, it is underſtood, that he ſhall be bound, if he hath aſſet 
in fee-ſimple by deſcent from his father. 

The daughter ſhall not recover part againſt the executors, and 
the reſidue againſt the heire, but either all againſt the executors, or 
all againſt the heire, as theſe words doe prove. | 

The eldeſt ſon mult have his remedy onely againſt the executcrs 
for he himſelfe is heire. 

And theſe aides appeare by the Mirror to be very auncient, or- 
dained by king Alfred, and other auncient kings, for he faith, I. 
que eſcuage, reliefe et aides, ſe fijent per les tenants a lour ſeignicars at 
lour heritage reliever, les heires les ſeigniours faire chivaliers, et dt 
lour eigneſſes files marier. It is to be obſerved how moderate 
the aids be by force of this act, and therefore it is to be collected 
that the fees of the heralds were then (and yet ought to be) mode- 
rate alſo, | 


CAP. n 


PUR VIEW «1 et accorde enſe- 

ment, que fi home ſoit attaint de 
diſſeiſin fait en temps le roy que ore eſt 
(1), oveſque robbery (2), de aſcun ma- 
ner de chaitel, ou de moveable (3), et 


fort trove vers luy per recogniſance de 


aſſiſe de novel diſſeiſin, le judgement ſoit 
tiel, que le plaintife recovera ſa {cif 
et les damages, auxibien de chattel 
et de moveable avantdits, come de 


ſeile. Et le diſſeiſor ſoit rente (4), le 


uel que il ſoit preſent ou non, 72 que 
12 ſoit preſent] primes ſoit agard a la 
priſon, 


preſent or not ſo it be preſented) T 


IT is provided alſo and agreed, that 
if any man be attainted of difleifin 
done in the time of the king that no 
is, with robbery of any manner 
goods or moveables, and be found 
azainſt him by recogniſance of 2 
of novel diſſeiſin, the jud ement ſha 
be ſuch; that the plainti ſhall reco- 
ver his ſeiſin and his damages, a8 f , 
of the goods and moveables Aae 
as for the frechold, and the diſſe K 
ſhall make fine, which, whether be 
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ion, Et per meſme le maner foit firſt be awarded to priſon, And in 

nit de diſſeiſen fait a force et armes, like manner it ſhall be done of diſſei- 

tmit ne face home robbery (5). ſin with force andarms, although there 
| be no robbery. 


dee Marlbs ca. 14. verb. Attinct. the firſt part of the Inſt. ſect. 514. Verb. en Attaint. (Fitz. 
Damages, 10. 14 H. 7. 15.) | 


| This ſtatute is made in affirmance of the common law, as appear- 
eth by originall writs of aſſiſe, wherein the words be, Facias tene- 
ment illud . . de catallis que in ipſo capta fuerunt, et ipſum tene- 
mentum cum catallis eſſe in pace uſque ad primam alſiſum; which writ Glanv. l. 3. ca. 
inn. 
vill, an 18 act. r 
And the judges of the aſſiſe ought to enquire of the ſame, 
for if goods be taken away by the diſſeiſor, it is a diſſeiſin with 
+; and OIL ex officio, the judges ought to enquire thereof, 
II 47 1 „17. 11H. 16, 
(1) Ex temps le roy que ore eſt.] Vet this act being in affirmance Rs 
of the common law doth extend to all times after, which the [ 236 ] 
judges in 4 E. 2. not obſerving, nor remembring the words 4 F. 2. damage 
ee e writ of aſſiſe denied to enquire of the taking away of the . 
goods. | 
(2) Oveſque 6g Here [robbery] is taken in a large 
= -4 a wrongfull taking away of goods, as a wrong doer and 
er. 
(3) De aſcun manner de chattel, ou de moveable, &c.] If a man 3 E. 3. 3. 54. 
Fra _ hath goods, which he hath thereupon as execu- 
A adminiſtrator, taken away, theſe are not accounted his goods 
7 * 2 ſtatute, becauſe he hath them, in auter droit, to the uſe 
cad, 
A man ſeiſed of land in the right of his wife, or j 2 
l g l , : , Jo nt] 11 H. 4. 16. 
eee _ 5 1 2 2 hows vj gy 5 in 0 7 H. 6. 30 b. 
: e huſband and wife, he and his wife ſhall 
repre clin of the land, and he alone upon that originall brought 
y aim and his wife ſhall have damages, which is worthy of ob- 
lerration. | 
* to it is, if two joynt-tenants be diſſeiſed, and the goods of 
4 * Ta away, both ſhall recover the land, and the one 
te 155 is goods: theſe be the only cafes that I remember 1a 
where one demandant or-plaintife without any ſummons or 


that elerance ſhall have judgement alone in one originall; for regular! 
iln 133 ought to be given accordin » the original wall: 
109 of lime! Nen and wife bring an action of battery for the beating 12 E 4. 6. 
- of . e and his wife, the writ ſhall abate, becauſe the wife 
* — 1 for the battery of her huſband, and the huſband cannot 
Tſe 1. 1 1 alone, becauſe his wife is joy ned with him in the 
hall nay et fic de fimilibus. | 
0 w de di I 15a ſpeciall caſe, for the plaintife making his plaint 
ml dae c - his free hold in ſuch a towne with the appurte- 
10 . Thy -= V, yet ſhall he recover his goods, if the diſſeiſin be 
10 Nods are c ba bery of his goods, as the ſtatute ſpeaketh, and the 
b affſe 0 . in the originall, and not in the pleint; and the 
ll lay for the x | ffeifin was [Minum remedium, and much favoured in 
ue reliefe of the diſſeiſee, both for the regaining of his pol- 
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Coram Reg. 
Tr. 4 H. 4» 
Rot, 24. Suſſ. 


ſeſſion of the land, and of his ſtock of cattle, and goods thereupon: 
therefore where our act faith, that the plaintife ſhall recover his 
ſeifin, and his damages, as well for the goods and moveables afore. 
ſaid, as for the freehold, it is ſo to be underſtand reddengs Aang ule 


fingulis, according to that which hath been ſaid. William Burch. 


ter, and Margaret his wife were diſſeiſed of the land whic i hc geld 
in the right of his wife, and diſpoſſeſſed of his goods; ir. an afſife 
brought by the huſband and wife, judgement was given for them 
both, Damna pro difſei/ina C. l. pro bonis C. marc' : ina writ of error 
the judgement was reverſed for the C. marks, becauſe the wife had 
nothing in them. 

(4) Et le difſeiſer ſoit rente.] And the diſſeiſor ſhall be fined, 
which is alſo in affirmance of the common law, for a diſſeiſn 
with taking away of goods is a diſſeiſin with force, and therefore 


finable. 


M. 25 & 26 El. 


Co. Reg. in bre. 


de Error. int' 
Bartlet & 
Baxter in Aſl. 


de freſh force in 
Ipſewich, 
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UR ceo que aſcuns gentes de la 
terre doutent meins faux ſerement 
faire, que faire ne duiſſent, per que 
mults des gents ſon diſberites, et perdent 
lour droit: purview eft, que le roy, de 
ſon effice, deformes donera attaints ſur 
les enqueſts en plea de terre, ou de 
franktenement, ou de cheſe que touche 
ranktenement, quant il ſemblera que 


beſoigne ſoit (1). 


(5) Et per meme le maner ſoit fait de diſſtifin fait a force et arne, 
tout ne face home robber y.] Note the writ of aſſiſe mentioneth not 2 
diſſeiſin vi et armis, but the words thereof be Injuſte et fine juditir 
diſſeiſiwit, and therefore if the jurors finde a difleifin, and no force, the 
judgement ſhall be 7deo in miſericordia, and not quod capiatur, 


but as it hath been ſaid, the court ex officio ought to enquire + 


of the force; but if they doe not, it is not error, as it hath beer 
adjudged. 


CAP. XXXVIII. 


FORASMUCH as certain peo- 

ple of this realm doubt very little 
to make a falſe oath (which they 
ought not to do) whereby much pe0- 
ple are diſherited, and loſe their right; 
it is provided, that the king of is 
office, ſhall from henceforth grant 
attaints upon enqueſts in plea of land, 
or of freehold, or of any thing touching 
freehold, when it ſhall ſeem to him 
neceſſary. | 


(44 Ed. 3. 2. Regilt. 122. Raſt. 84. 1 Ed. 3. ſtat. 1. c. 6. 5 Ed. 3. o. 6. & 7. 28 Ed. 3. c. 8. 


34 Ed. 3. c. 7.) 


Paſch. 32 E. 3. 


fo. 65. in libro 


meo. H. 3. 
graunted to the 
Burgeſſe of S. 
Albans, that 
none of them 
ſnould be im- 
pleaded of no 


treehold in at- 


taint, &c. 
& allocatur. 


The miſchiefe before this ſtatute (which was the firſt concerning 
attaints) was, that albeit (as the common opinion is) an attaint 
lie upon a falſe verdict given in a plea of land, yet the king nod 
times would not graunt it without ſuit made to him, which turne 


the party grieved, not onely to great delay, but to extreame trou- 
W and 3 Ts the reaſon that wade the 8 
rence between the plea reall, and the plea perſonall, was, that in 
plea perſonall the party grieved had no other remedy, but 
taint; but in the plea reall he had other remedy in àn 3 
higher nature, way | 


the at 
tion of 


for that cauſe was not granted without ae 


Civ. 39. Weſtm. primer. 


And ſome judges held, that in a plea reall an attaint did not lie, and 
therefore this act provideth that the king ſhall grant it * ex officio, 
that is, Ex merito juſtitiæ. And this act is holden to be in allirmance 
of the common law, whereof you ſhall reade at large, Marlebr. 
cab. 14. And this is the common opinion agreeable with our old 
bo kes, as there you may reade. f 

That perjury in jurors was puniſhed before this act hath been 
ſaficiently proved alrcady: now the preamble of this act giveth 
ju ecc1hon 10 examine whether perjury alſo in witneſſes were pu- 
pi hable by the auncient lawes of England; De prejerantibus prete- 
rea ſtatutum , ut % quis gusjurandum violarit, falſumve dixerit 
tetumonium, fides ci in foternm nun habctor, verum is in ordaliam ad- 
indicator, | 

$i gais falſum juraſſe convius fuerit, ei poſtea non modo non creditor, 
verimetiam facra ei etiam prohibetor ſepultura. 

Si quis ſacra tenens ptjeraſſe cenvidtus fuerit, ei manus præciditor, 
Sc. | 

Vide inter leges W. Cong. fol. 125. b. 

And the Mirror ſaith, Que ongue les auncient priviledges, et uſapes 
aſeuns ſe font fer perde del ponce, come eft de faux notaries, et de ciſſers de 
lurſes de meyns g. x. d. et pluis gue vi. d. que le roy R. 1. ſe chaungea a 
la parte de oriel, aſcuns per couper des langues, come ſoloit eftire de faux 
telmoines. | 

And in the ſame chapter treateth further of this matter, ſaying, 
Perjury eft graund peche, Ec. whereof you may reade there more at 
large. Britton ſaith that it was puniſhable, and to be enquired 
of De ceux queux ſe voiloni perjurer pur lower, 

Fleta deſcribeth perjury thus, Perjurium eff mendacium cum jura- 
mento frmatum; and further faith, E, tribus modis committitur; 
primo, cum quis ſeit, vel putat aliguid ralſum efje falſum, et jurat eſſe 
rerum; fecundo, cum quis fallitur, et credit verum efje quod eft falſum, 
et temere et indiſcręte jurat; tertio, 2 quis credit Falſum eſſe Verum, et 
jurat qued verum eff, 

Where you may reade further of this matter. And of ſome it is 
called, cimen leſer conſcientie, | 

Thomas Vigras and two others were found guilty, &c. of 
perjury, : 

18 E. 3. 53. Once forſworne, and ever forlorne. 

7 H. 6. 25, Perjury puniſhed. | 

Fide the ſtatutes of 3 H. 7. cap. 1. 11 H. 7. cap. 25: 32 H. 8: 
cap. 9. 5 Eliz, 

Upon all that which hath been ſaid touching this point, you may 
Oferve how milde the late laws have been in puniſhing of perjury 
in reſpe&t of the auncient, wherein I have been the longer, for that 
me have given out, that perjury was not puniſhed by the auncient 
22 England, wherein there ſhould have been a great defect, 
e e to 11] diſpoſed men, if jurors ſhould by the 
"a . aw have been puniſhed for perjury, and witneſſes, which 
1 ow es to them of giving their verdict, ſhould be per- 
and not be puniſhed. | 

0 Wuant il ſemble gue beſoigne ſeit.] See 5 E. 1. which was 
nin two yeares after this act, an attaint was brought upon a falſe 
Terdidt given in aſſiſe b e ee "S ue 7 

this fa ainie before juſtices in eyre before the making c 
N and the record faith, Nod non et intentio domin regis, 
tranſves ki phe confe-tionis Hatuti prædicti, quod breve de attiuctu 
ll fog ujuſmodi inquifitiontbus ante -/tatutum captis, prout 
| Tohannes 

\ 


nuti 113. 34. 
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Ethelſtani, 67, 
1 

Inter leges Ca- 
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John of Hunt- 
ing fields caſe. 


Mich. 5 E. 2, in 
Banco Rot. 63. 
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Weſtm. primer. Cap. 49, 
Johannes de Lowet recordatur, imò poſt ſtatutum conceſs* conſideratum 
quod querens nihil capiat per breve, Sc. And this was the law taken 
then by colour of theſe words; but others hold, that theſe words 
are not to be ſo taken for the reaſon aforeſaid, for that the par 
grieved in this plea reall had remedy in an action of higher 
nature: but later ſtatutes quoted before in the margent have cleared 
this point. 


CAP. XXXIX. 


F T pur ceo que le temps eſt mult paſſe 

puis que les briefes deſouth noſmes 
fucrent auterfoits limittes : purview 
eft, que ex count countant de deſcent en 
briefe de droit, nul ne ſoit ci oſe de coun- 
ter de la ſciſin fon anc de plus longe ſei- 
in que de temps le roy R. (1) uncle le 
roy Henry, pier le roy que ore eſt. Et 
gue le briefe de novel diſſeiſin, et de 
purparty, gue eff appelle nuper obiit, 


eyent le terme puis le primer paſſage le 


roy Henry, pier le roy, que ore ęſt en 
Gaſcoigne (2), mes nemy avant. Et 
les briefs de mertdanc', de coſinage, 
de ayie, de entre, et briefe de neifrie, 
eiant le terme del coronement meſme 
le roy Henry (3), et nemy avant. 
Ales que touts les briefes ore a per meſme 
purchaſes, ou a purchaſer, entour cy et 
[ {a feaſt] S. John en un an, ſoient pledes 
de temps gue avant ſelent eſtre pleades. 


(1 Inſt. 114, 1 15. 20 H. 3. c. 8. 32 H. 8. c. 2. 21 Jac, 1. c. 16.) 


1. Inſt. ſect. 170. 


ſolved in parliament. 
239 J. 
74 H. o. 36. 


I. Ait, ubi lupra. this time. 


(2) Puis le premier paſiage le ray Henry, Sc. in Gaſcoine.) Thx 


was in anno 5 H. 3. 


8 

(3) Del coronement moſine le roy Henry.) H. 3. was nw 
ebris, anno Dom. 1217. et regni ſui primo; but others 1ay 
crowned 16 Funii, anno regni ſui primo. | 


Vor Nag. 
Chart. 144 


3 
This king was crowned again in azo 5. of his raigh 
intendeth his firſt coronation, - | "NE 


their limitation ſince the firſt voyage 


(1) De temps le roy R.] That is by 
day of the raigne of king Richard the firſt, and ſo hath it been re 


in what time the ſeiſin ſhall be in a ys 
of right, and by conſtruction the time of preſcripwon 15 taken 


This act doth limit with 


ND foraſmuch as it is long time 

paſſed ſince the writs under- 
named were limited; it is provided, 
that in conveighing a deſcent in a writ 
of right, none ſhall preſume to de- 
clare of the ſeiſin of his anceſtor fur- 
ther, or beyond the time of king 
Richard uncle to king Henry, father 
to the king that now is; and that a 
writ of novel diſſeiſin, of partition, 
which is called nuper obiit, have 


of king Henry, father to the king thut 
now is, into Gaſcoin. And that 
writs of mortdanceſtor, of coſinagt, 
of aiel, of entry, and of nativis, have 
their limitation from the coronation 
of the ſame king Henry, and not be- 
fore. Nevertheleſs all writs pur- 
chaſed now by themſelves, or to be 
purchaſed between this and the feaſt of 
St. John, for one year compleat, ſballbe 
pleaded from as long time, as heretofore 
they have been uſed to be pleaded, 


conſtruction from the firlt 


bur this al. 
Theſe 


Cap. 40. 
Theſe limitations are altered by the ſtatute of 32 H. 8. as you 


nay reade before in the expoſition upon the ſtatute of Merton, cap. 
b. ee the firſt part of the Inſtitutes, ſect. 170. 
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D UR ceo que mults des gents ſont 
delayes de lour droit, per faux- 


ment voucher a garranty: purview ef 
que en briefes de poſſ (1), tout adeprimes 


1 ame en briefe de mortdaunc', coſinage, 
5 tel ayle, nuper obiit, de intruſion, et 
6, auters briefes ſemblables, per les queux 
nt terres ou tenements ſont demands ( 2), 


queux devoient diſcender (3), reverter 
(4), remainder (5), ou eſchier (6), per 
mortdan”, ou dauter, que ft le tenant 
douche a garrant”, et le demandant luy 
counterpled*, et voile averrer per aſſiſe, 
ou per pays, ou en auter maner, ſicomèe 
le court le roy agarde, que le tenant (9) 
tu ſinaunc (8) que heire left, fuit le pri- 
mer que entra (10) apres la mort celuy 
de que ſeiſin il demand, ſoit le averrement 
del de demandant reſceve (7), ff le te- 
nant le voile attender, et fi non, ſoit 
bote ouſter le auter reſpons (11) fil neit 
jm garrantor en preſent, que luy voile 
garranter de ſon gree (12), et main- 
tamnant enter en reſpons, ſalve al de- 
mandant ſes exceptions enconter luy, fil 
vale voucher buſter, come il avoit avant, 
enconter le primer tenant, De recheffe 
ntouts maners des briefes dentre, queux 
font mention des degrees > purview 
(sf) que nul deſormes vouche (12) hors 
« la line (14). Et en auters briefes 
dntrie, ou nul mention eft fait de de- 
grees (15), les queux briefes ne ſont 
it Juftenus, forſque la on les avantdits 
for briefes d; degrees ne poient giſer ne 


lien tener, Et en briefe de droit ( 16) 


hat purview ft; que ft le tenant vouche a 
p Iirranty, et le demandant le voile 
* unter pleder, et ſoit priſt * de averrer 
per pays, que celuy que ęſt vouche (17) 4 

n eren, Ine nul] de ſes 5 (18) 
es avoient ſeiſin de la terre, ou 

ele 240 ] del 


FORASMUCH as many people are 

delayed of their right by falſe 
vouching to warranty ; it is provided, 
that in writs of poſſeſſion, firſt in writ 
of mortdaunceſter, of coſinage, of 
aiel, nuper obiit, of intruſion, and 
other like writs, whereby lands or te- 
nements are demanded, which ought 
to deſcend, revert, remain, or eſcheat 


by tne death of any anceſtor, or other- 


wiſe, if the tenant vouch to warranty, 
and the demandant counterpleadeth 
him, and will aver by aſſiſe, or by the 
country, or otherwiſe, as the court 
will award, that the tenant, or his an- 
ceſtor (whoſe heir he is) was the firſt 
that entered after the death of him, of 
whoſe ſeiſin he demandeth ; the aver- 
ment of the demandant ſhall be receiv- 
ed, if the tenant will abide thereupon; 
and if not, he ſhall be further compelled 
to another anſwer, if he have nct his 


warrantor preſent, that will warrant 


him freely, and incontinent enter into 
the warranty; ſaving unto the de- 
mandant his exceptions againſt him, 
if he will vouch further, as he had be- 
fore againſt the firſt tenant. From 
henceforth in all manner of writs of 
entry, which make mention of degrees, 
none ſhall vouch out of the line: or in 
other writs of entry, where no men- 


tion is made of degrees, which writ. . 


ſhall not be maintained, but in caſes 
where the other writs of degrees can- 
not lie, nor hold place: and in a writ 
of right it is provided, that if the te- 
nant vouch to warranty, and the de- 
mandant will counter-plead him, and 
be ready to aver by the country, that 
he that is vouched to warranty, nor 
his anceſtors, had never ſeiſin of the 
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del tenement (19) demande (20), ne 
fee, ne ſervice per la maine le tenant, ou 
[ aſeun] de ſes auncefters (21), puis le 
temps celiy de que ſeiſin le demandant 
counte (22) jeſques al temps. que le 
briefe fuit purchaſ. et plee move (23), 
per que il poit le tenant eu ſes aunceſtors 
aver foffe : adongques ſoit laverrement 
del demandant reſceive, ſi le tenant le 
voi attender, et ſi non, ſcit le tenant 
bote or-ſter-a auter reſpons (24), fil neit 
ſon garrantor en prejent, que luy voile 
garranter de ſon gree, et maintenant 
enter en reſpons, ſalve al demandgdnt ſes 
exceptions enconter luy, ficome il avoit 
avant encounter le primer tenant. Et 
lavantd:t exception eit lieu en briefe de 
mortdaunceſtre, et en les auters briefes 
devant noſmes, auxibien came briefes 
queux touchert droit (25). Et ſi le 
tenant per cas eit charter de garranty 
de auter home de ceo choſe que ſoit oblige 
en nul des avantdits caſes (26) a le 
garraniy de fon eigne degree, ſalve luy 
oit ſon recoverer per briefe de garranty 
de charter de le chauncelior le roy, quant 
il le vordra purchaſer, mes que te plee 
ne ſoit pur ceo delay. 


Cap. 46, 
land or tenement demanded, nor fre 
or ſervice by the hands of his tenan 

or his anceſtors, ſince the time of hin 
on whoſe ſeiſin the demandant declar. 
eth, until the time that the writ wx 
purchaſed, and the pleamoved, where. 
by he might have infeoffed the tenant 
or his anceſtors, then let the averment 
of the demandant be received, if the 


tenant will abide thereupon; if not, 


the tenant ſhall be ſurther compelled 
unto.another anfwer, if he be not pre. 
ſent that will warrant him freely, and 
incontinent enter in anſwer, ſavingun- 
to the demandant his exceptions againſt 
him, as he had afore againſt the firſt 
tenant. And the ſaid exception {hall 
have place in a writ of mortdaunceſ- 
tor, and in the other writs before 
named, as well asin writs that concern 


right. And if percaſe the tenant have 


a deed, that compriſeth warranty of 
another man, which is bound in none 
of theſe caſes before mentioned to the 
warranty of an elder degree; his re- 
covery, by a writ of warranty of char- 
ters out of the king's chancery, ſhall 
be ſaved to him at what time foever 
he will purchaſe it; howbeit the plea 
ſhall not be delayed therefore. 


(Pro. Parl. 34. Fitz. Counterplca de Voucher, 78. 81, $2, $3. $9. 96. 98. 100. Fitz. Counter- 
p'ca, &c. 3, 4, f. 7, 3, 9, 10. 17, 18. 20. 23, 24. 27. 29, 30. 40, 41, 42. 44+ 48, 49. 58, 59, bo. 
63. 65. 85. 88. 94. 114+ 125. Fitz. Execut. 122. Fitz. Gar, de Charters, 3, 4, 5. 77 8 9 10 1% 
12, 13. 19, 20, 21, 22. 26. 28, 29, 30, 31. 20 Ed. 1. fats 1. De Vouchers.) 


13 F. i. counter- 
pica de voucher, 


The miſchiefe before this ſtatute was, that every tenant in 2 


3.6 F. 2.  TeallaQtion was permitted to vouch any of the people, though he or 


ibid. 110. 


$ E. 3. 62. 


any of his aunceſtors had never any thing in the land whereof he 
might enfeoffe the tenant or any of his aunceſtors; and againe that 


vowchee might vowch another in like manner, and upon ever) 

ſummons ad wwarraniizantum, there muſt be nine retourners, &. 

ſo as the delay was in manner infinite, and all upon falſe vou ches; 

"which matter being ſhewed in this parliament, Fuit adviſe al roy fu 

: ceft ley Fuit malweis, for it is a maxime in law, that Lex dilationt 

2 H. 6. 40, per /extper exhorret; whereupon this act of parliament for remedy v4 


Markham. made. 
Inttit. ſeck. 143. 
Glanv. I 13. c. 
9, 10. & alibi 


epe. Vide Bracton, a whole tractate of vowching to warranty. 
Vide Britton, a chapter of the ſame, 


Bract. l. 5 f. 380. 
Britton, c. 75. 


V ouchee a garranty.] For this word [vouchee] ſee Lit. 
Vide Glanv. of this matter. | 


Flets 


ſatute {peaketh, but of the gift. 
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Fleta ſaith, Sunt autem nonnulli lites protrabere nitentes, minores 
alh wocant ad awarrant”, et de quious proviſum eft (ſumming up 
the principall part of this ſtatute in few words) guod / petens repli- 
cando offerat werificare guod vocatus nec aliquis anteceſſerum vocati 
gungua jeifinam habuit ae re petita, feodum nec feruitium per manus 
tmeutis vel alicujus antecęſſoris ejus a tempore eJus ex cugus jeifina petit 
aſque ad tempus impet rations brevis et placiti molti, per quod potuit Vert= 
ficare tonentem wel ejus antecgſſores inde ferffatos fuiſ, admittatur veri- 
catio illa fi tenen. wvoluit hc exgectare, alioquin ullerius reſpordere com- 
pellatur, falvis petenti talibus replicationibus, quales verſus priucipalem 
linen tm obtineret: et fi tenens chartam habuerit alicujus extrauec 
denne qui ſe ad warrantian ohligawerit, wel per anteceſjorem ebligatus 
fuerit 2 gratis abarrantixare vuluerit, tunc competit tenenti remedium 
fer breve de warrantia chartæ, ſed propterea non capiat placitum jam 
notum dilationems. 

In ancient time it ſeemed ſtrange when the originall precipe was 
brought agaiaſt the tenant of the land, that the court upon that orĩ- 
ginall ſhould hold plea between the tenant and the vowchee, but it 
is more ſtrange to make a queſtion of that, which hath received 
an ancient, continuall, and conſtant allowance, and the vow- 
chee commeth in ix loco tenentis, and in judgement of la is a tenant 
to the demandant, and our act doth allow of true vowchers, 
but provideth againſt falſe vowchers, as our act ſpeaketh, for delay 
onely. ä 

(1) En briefts de poſſeſſion.) , So called, becauſe either the 
zunceſtor, of whoſe ſeiſin he demands, was in poſſeſſion the day 
he died, or the demandant himſelfe was in poſſeſſion, as mortdaunc?, 
c/mage, aiel, nager ebiit, intruſion and other like writs, as be/aile, 
The diverſity between the actions auuce/ire! droiturel, and the 
actions auucęſtrel poſſefſorie, you ſhall reade at large in my re- 
potts in Markals caſe, and is neceſſary to be obſerved for the 
underſtanding of this act, which maketh the ſame diſtinction of 
actions. 

(2) Per les queux terres ou tenements ſont demaundes.] In a writ of 
gat of ward of body and land, the defendant vowched, and the 
plaintife counterpleaded the vowcher by this firſt branch of this act, 
that the defendant was the firſt that abated after the death of his 
tenant, and the ſame continued till the vowcher, and adjudged a 
good counterplea; for albeit it is named a writ of right, and ſo in 
letter is out of this branch, yet is it in nature of a writ of poſſeſſion, 
ad the words are per mort dauncefter ou dauter, and though no lands 
or tenements be demaunded, which regularly is intended of an eſ- 
tate of freehold, yet this caſe being within the ſame miſchiefe is taken 
Within the remedy, 

In dower the tenant vowech T. coſine & heire; A. the de- 
_— ſaid that her huſband died ſeiſed, and the -vowchee 
Gag firſt that abated; and a good counterplea within theſe 
ire autres briefes ſembles, but that plea is not in caſe of the 
10 bn A formedon in the deſcender is out of this branch, 
ifs rit of right in his nature, and not a writ of poſſeſſion, 

© Jemandeth not the land of the ſeiſin of his aunceſtor, as the 


T 3 (4) Revere 
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Fleta, lids 
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Mirror, 


8 E. 3.61. 


8 E. 3. 57. b. 
32 E. 3 Count. 
de vou cher 8a. 
21 E. 3. 11. 

46 E. 3. 2. 


Li. 6. fo. 34, 35s 
&c. 


Markals caſe. 


8 E. Js 57. 61. 
21 E. 3. 11. 

22 E. 3. 6. 

25 E. 3. 39. 

32 E. 3. Count. 
de vow. “ 3. 


2 E. 3. 31. 

22 E. 3. 3. 

32 E. 3. 75. Ss 
in libro meo. 


4 E. 3. 56. 
39 E. 3. 36. b. 
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32 E. 3. infra F. 


4 E. 3. Count 
de vowcher, 

+ See 32 E. 3. 
fol. 74, 75- in 
libro meo. Lo- 
pinion del Court 
al contrary, 
vide 32 E. 3. tit. 
counterplea de 
vowcher. 82. 

4 E. 3. 33. 

32 E. 3 count- de 
vow. 82. 


3 E. 3. voweh. 
199. 26 Hf. 6. 
tic. count. de 
vowcher g. 


J he firſt coun- 


terplea given by 
this act. 


26 E. 3. 2. 
4 E. 3. Count 
de Voucher 96. 


40 Aſſ. 22. 


Hil, 9. E. 2. fo. 
63. in lib. meo. 
en Coſinage. 
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(4) Reverter.) A formedon in the reverter is not within thi 
branch, for that it is a writ of right in his nature, 

(5) Remainder,) A formedon in the remainder is not withi 
this branch, for it is no writ of poſſeſſion, but a writ of neh 
in his nature, and the demandant doth not demand the land of 
the ſeiſin of his aunceſter, as the ſtatute ſpeaketh, but by the re. 
mainder, 

(6) Eſchier.] This is in the Engliſh tranſlation turned 9 
eſcheate, which ought not to be, but e/chier fignifieth to fall, and 
a writ of eſcheat is not within this branch, for that it ſoundeth in the 
right, and reverter, remainder, or eſchier is to be intended after the 
death of his aunceſter, or tenant for life, tenant in dower, or by the 
curteſie. N 

An afliſe of novel diſſciſin, and in aſſiſe of darrein prejentnet 
are within this branch, if the tenant vowch any named in the 
writ, and the demandant may counterplead the vowcher, a 
well when the tenant 1s preſent in court, as when he is abſent, 


(7) Rue le tenant ou fin auncefter que heire il eff fuit le primier gu ple; 
entra apres la mort celuy de gue ſeiſin il demaund, ſoit laverment del te. en 
maundant reſceive.] A. dieth ſeiſed in fee, B. abateth, and maketh ple: 
a leaſe for life, and graunteth the reverſion to C. in fee, and dieth, * 
C. graunteth the reverſion to D. the heire of B. tenant for life iz 
impleaded in a writ of coſinage, and makes default after default (er! 
D. is received and vowcheth to warranty C. the demandant cour- 
terplead the vowcher, for that B. was the firſt that abated after the teri 
death of his aunceſter, of whoſe ſeiſin he makes his demand: and oth 
two objections were made, that this counterplea was not within ſay 


this ſtatute. 1. That D. claimed the reverſion by purchaſe, and (o 
B. was not his aunceflor within this ſtatute, for he claimed not the 
land as heire. 2. That this ſtatute ſpeaketh of the tenant, which 
mult be underſtood of the tenant for life, who is the tenant to the 
ßpræcipe in deed, and not of the tenant by receit, who is tenant in 
law: as to the firſt it was anſwered and reſolved, that in as much 
as the abatement is confeſſed, albeit that divers ſtates be made, 
yet for that D. is heire to the abator, and B. bis aunceſter within 
the letter of the ſtatute, and injuria per circuitum non tollitur, 
and ſo within the meaning. But if the ſtate of the abator had been 
avoided by a title paramount, and the heire of the abator had been 
enfeoffed, there the heire had not claimed under the abatement, 
and therefore although he were within the letter of this act, yet ud 
he been out of the meaning. e 
(8) Auncęſtre.] And where it is ſaid here aunceſter, predeceſſor 
is taken by equity; for acts of parliament made for * of 
falſhood practiſed for delay, as theſe falſe vouchers be, all have 4 
benigne interpretation. 
(9) Tenant.) To the ſecond, albeit tenant by receit be but mw 
in law, yet is he in lieu of the tenant, and ſo within this branch, „ 
otherwile the abator may make a leaſe for life, and by his default 
after default be received, and ſo by covin between them _ 
branch of none effect, which ſhould be againſt reaſon, e- in fr 2 
legis; and tenant in law by warranty is within this act, albeit he 
not preſent in court, B. the 
(10) Primier que entra.] A. and B. doe abate to the uſe of 5. 
whole fate is in B. if B. infeoffe A. this coadjutor is within = 
act, and yet he gained no freehold, but this ſtatute faith, Le f w 
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14 enter, and though he entred not at the firſt ſolie, yet is he within 
this ſtatute. 


efate to him and a ftranger, and they both be impleaded in a 
writ of aiel, and vouch their feoffor for the benefit of the ſtranger 
(who 1s out of the ſtatute) the vowcher cannot be counterpleaded 
within this branch. | 
But if the ſtranger releaſe to the abator, and he be impleaded, 
and vowch, this vowcher may be counterpleaded by force of this 
ranch. | 
: (11) Et non, ſoit bete ouſter al auter . re/þons.] So as this clauſe 
iveth no benefit to the tenant unleſſe he giveth over his vowcher, 
and then he ſhall be received to anſwer, but if he ſtand to his 
vowcher, and demurre in law upon the counterplea, and it be ad- 
journed to another terme, it is peremptory to the tenant in reſpect of 
the delay, in ſuch fort, as if iſſue had been taken, and a triall had: 
By theſe words ¶ Soit bote a auter reſpons] he may as well vowch as 
plead in chiefe. Note the words be, Soit bote a auter re/pons, et ne dit 
an chiefe, ſo as any anſwer ſufficeth, and therefore the vowchee may 
plead outlawry in the plaintife in an action of debt, after the laſt con- 
linuance, 


term, he may plead in bar, but he cannot vouch. 

A demurrer in law upon a voucher adjourned to another 
term is peremptory; for the demurrer is in lieu of an anſwer, 
otherwiſe in caſe of counterplea the ſame term, as hath been 
laid, | | 
(12) Sil neit fon garantor en preſent, que luy wo'lle garram” de ſon 
gree, &c.] In a writ of right of ward, the defendant vouch, and for 
that the vouchee was preſent in court, and entred into warranty, 
the plaintife could not counterplead. 

(13) Des recheife in touts maners des briefes des entries queux font 
mention des degrees : purvieu eft que nul diformes vouchera bors del 
len.] A diſſæiſor makes a leaſe for life, the remainder in fee, the 
aſciſee brings a writ of entry /ur diſſtiſin in the per againſt the 
lee, who makes default after default; he in the remainder is re- 
caved, he ſhall vouch out of the line, becauſe he is not within the 
degrees mentioned in the writ. 

And there is no ſuch miſchief in this caſe, as ſhould follow, 
1 were ſo taken in the firſt branch, as before it ap- 

eareth. | | 

But of the vouchee, in caſe of the per et cui, Fleta ſaith, Fiat vo- 
(atio de perſona in perſonam, et de warranto in warrantum de perſonis in 
brevi nommnatis uſque ad ipſum diſſeiſitorem; and the reaſon may be, 

uſe it appeareth that the vouchee is within the degrees men- 


achera hers de lieus in which words, the. vouchee is included. 
Lallly, it had been to little purpoſe, to reſtrain the tenant in the per, 
ud to let the vouchee in the cui at large; ſo as this branch hath (as 
ou tre) his ſpeciall reaſon. 


and wife, and upon the default of the huſband the wife 1s re- 


10% the ſhall not vouch out of the line, becauſe ſhe is party to 


4 for 


But if the counterplea be adjudged for the demandant in the ſame 


do it is, if a writ of entry in the per be brought againſt the tenant 
＋ | 


242 


But if the abator maketh a feoffement in fee, and taketh back an 


40 E. 3. 
14. Br. tit. Coun, 
de vouch 5. 


21 E. 4. 54. 


[ 243 ] 
22 H. 6. 40. 
11H. 4.22. 
42E.3. 16. 

10 H. 7. 22. 


Hil. 9 E. 2. fol. 
63. in lib. m-0 
en Coſinage. 
Temps. . is 
Count. de 
Vouch. 116. 
See the ſtatute 
de Vocat. ad 
Warr. 20 E. 1. 


The ſecond 
counterplea 
given by this act. 
16 H. 7. 5. 
9 E. 3. 16. ſimile. 


Fleta, li. To C, 37. 


tioned in the writ: and the words of the ſtatute are generall, Nul 


a writ of entry in the per be brought againſt the huſband | 
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12 E. 3. Count. 
de Vouch. 92. 
27 H. 6. 1. 


[ 244 ] 
The third 
counterplea 
given by this act. 
12 E. 3. Count. 
de Voucher. 42. 
® 21 E. 3. 9. 31 
E. 3. Count de 
Vouch. 88. Dy- 
er. 17 El. 290. 

19 E. 3. 30. 
18 E. 33 26. 
38 E. 3. 22. 

40 E. 3. 14. 23. 
43 Ts 3. 19. 

27 H. 6. 1. 

35 H. 6. 34. 

22 E. 4. 10. 
20 H. 7. ibid. 

© 40 Af. 22. 
19 E. 2. Count. 
de Vouch. 114. 
6 E. 2. Vieu. 
162. Temps. E. 
1. ib. 171. 

d 22 Aif. 30. 
48 E. 3. 28. 

18 E. 3. 53, 54+ 
47. 39 E. 3. 30. 
32. 15 H. 7. 13. 
20 H. 7. ibid. 

© Temps. F. 1. 
ti d. Count de 
Vouch. 126 

50 E. 3. ibid. 
124. 16 E. Jo 
Count de Garr, 


Weſtm. primer. Cap. 40. 
for life, and he pray in ayd of him in the reverſion, and he joyn in 
ad, he muſt joyn in plea with the tenant, and therefore fall not 
vouch out of the degrees. 5 

(14) Hors del lien.] Lien is properly the binding of the vouchee 
by force of the warranty; for the vouchee faith, Ve awves a way a 
lier a garraniy; and then the tenant ſheweth tue lien, that is, 
the deed or fine, &c. that bindeth him to warranty: here it is taken 
for the degrees; of which you have heard before, in the expoſition 
of the laſt chapter of Marlebridge. 

In a writ of entry in the per and cui againſt B. of the feoffment 
of A. A. dyeth, B. hall vouch the heir of A. for the heir is within 
the intention and meaning of this law, leſt he ſhould loſe his 
warranty (ſo much favoured in law) by the act of God, wiz. the 
death of A. | 

(15) Et in autres briefes dentre cu nul mention eft fait de degrees.) 

hat is, writs of entry in the pt; whereof, and of this whole 
clauſe, ſomewhat hath been ſpoken in expoſition of the ſaid ſtatute 
of Marlebridge. a 

(16) Et ia briefe de droit.] This is not onely underſtood of x 
writ of right right, but of all writs of right in his nature, or 
which touch the right, as this law hereafter ſpeaketh, as the writ 
of eſchear, writs of formdon in reverter, remainder, diſcender, &c. 

(17) Que celuy que eft wouche,] If the tenant vouch A. as af. 
ſignee to B. the demandant may counterplead the ſeiſin of B. within 
the meaning of this branch, for that overthrows the voucher, which 
is the end of this law. | | 

If an infant be vouched as heir to A. it is not ſufficient 
to counterplead the feilin of A. the anceſtor, for that the infant 
cannot make a feoffment; but he mult counterplead the ſeifin 
of rhe infant and his anceſtors, and the infancie ſhall come upon tke 
lien, 

(18) Ne nul de ces aunce/ters.] d Here is implyed (whoſe heir he 
is) but yet this doth extend aſwell to the ſpeciall heir of the poſſeſ- 
ſion (as the beir in borough Engliſh, and in gavelkinde) as to the 
generall heire at the common law. | | 

© Where a biſhop or an abbot be vouched, the counterplea mul. 
not be of the biſhop or abbot and his anceſtors, according to the 
letter of the law; but of him and his predeceſſors, according to 
that capacitie whereby the land is demanded: and fo it is of other 
bodies politique and corporate, ANN + 

d If a baron and feme be vouched, the ſeifin of the feme 
and her anceſtors may be counterpleaded, unleſle ſpeciall matter 
be ſhewed to the contrary: and fo it is, if two others be vouched, 
it is a good counterplea to counterplead the ſeiſin of one of them, 
for ouiting of delay by eſſoine, protection, death, and his heir within 
age, &c. | 

(19) Ne ungues avant ſei a ae la terre out tenement, Oc. per que 
il poet aver, c. feeffe,] * Yet if he hath but an eſtate for yeers, 1113 
ſuflicient; for by the livery he gaineth ſeiſin, and both the feoff⸗ 

2nts de jure and de fado are within this ſtatute, but otherwile it 15 
ot an eſtate at will. | 

If the vouchee hath but an eſtate for life, ſo as his feoftment 
ſhould be a ſurrender, yet hath he ſuch an eſtate, as is within this 


6, 37. 18 E. 4, ſtatute. 


ines 36. 40 E. 3. 


12, 13.44 E. 3. 27. 13 E. 3. Count. de Vouch. 36. 8 H. 7. 5. 21 H. 6. Count. de Vouch. 3 14 H. 6.10% 


Huſband 
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Haſband ce gue u/e in the right of his wife, or ſeiſed in the right 
of his wife, hath a ſeiſin dont il poet feeffment faire, a feoffment 
for maintenance, though the ſtatute of 1 R. 2, wake it void, yet 
ſeeing it is not void untill entry, it is a ſufficient ſeiſin to make a 
dre foyntenant cannot enfeoff another, yet hath he ſuch a ſei- 
fn as is within this act; for | feoffment faire] is ſpoken but for 
zample; but a fine, releaſe, or any other conveyance which giveth 
an eſtate, is within this la W). ; ; 

If a youchee or any of his anceſtors had any ſeiſin, though it 
vere avoided or determined, it 1s ſufficient. 

(20) En demaunde.} © If a rent be demanded, and the tenant 
vouch by reaſon of a feofment of the land diſcharged of the 


rent wih warranty, the demandant may counterplead the 
(cin of the vouchee, &c, of the land, albeit the rent is onely in 


mand, 
de (21) Ne fee, ne ſervice per la maine le tenant, ou ajcun de ffs aunce/- 
ters, Kc. ] 5 For in reſpec of ſome tenure and ſervice, the tenznt 
may vouch to warranty; as frankalmoigne, homage, aunceſtrel, 
reverſion, cc. : | : 
(22) Puis le tips celuy de que ſeifin le demand” ccũte.] I Here I ſeiſin] 
is taken for the title of the demandant in his writ, for it is a 


maxime in counterpleas, that the demandant is not to counterplead 


any ſeiſin, but after the title of his writ; and where the teitin 
is in the title, there the counterplea muſt be after that ſeiſin: as for 


example, in a writ of right, after the ſriſin of him of whole ſeiſin he 
demand, 


Here is implyed (and before the writ purchaſed) for if it be 


j:udente brevi, it ought not to be allowed. 

(23) 4%; le temps que le briefe fuit purchaſe & plea move.) * For 
no warranty, created after the purchaſe of the writ, ſhall delay 
the plaintiſe, unleſſe upon that conveyance. the writ be made 
good; as if a precipe be brought againſt A. of land whereof B. 
15 !eiſed, and B. infeoffe A. hanging the writ, he ſhall vouch by 
torce of this warranty, otherwiſe not. 


(24) Seit le tenant bote ouſt? al aut” reſpons.] Of this ſufficient 


kata been ſaid before, 


(25) Lawvantdit exception eyt lieu en briefe de mordanc', & en les 
aures briefs devant nojmes auxy bien come in briefs queux touchant 
dt.) By this clauſe, the demandants in Writs of poileſſion, as te 
wr tcaunceſter, co/inage, aiel, nuper obiit, intr ufian, and the like, nave 
2 greater privilege and advantage, then demandants in actions 
Which touch the right; for this act gives the demandants in writs 
of poſleſnion, not onely the firſt counterplea, that is, that tus tenant 
or his anceſtor was the firſt that entered, &c. but alſo the tail 
cougterpiea, which is given in writs touching the right, vis. that 


HF the vouchee, nor any of his aunceſtors had ever any 
> 4*llln, &c. . WE 


* 
(20) E,, le tenant fer caſe eyt charter de garrantie de auter home, 
que fort obiige in nul des avantdits cajzs, &c ] If any man be ouited 
r nis Voucher by thssſtatute, yet if he hath a charter of warranty, 
ne may have his writ of warrantia cbartæ; as if a man that never 
£ af thing in the land, nor any of %is anceſtors before him, 
to tne tenant of the land with warranty, if the cenant 


ouch bim, and the demandant counterplead the voucher, by . 
4 


/ 
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f 44 E. 4. Count. 
de Vouch. 

45E. 3. 16. 14, 
35 H. 6. 10. 

9 H.6.49. 8 H. 
7. 5. 50 E. 3. 
tit. Count. de 
Vouch, 124. 

S 3 E. 3. 36. 

5 E. 3. 16. 37. 
10 E. 3. 20. 

26 H. 6. Count 
de Vouch. 8. 

12 R. 2. ibid, 

35 U, 6. Ing 
21 E. 4. 26, 

h Pleta, li. 6. c. 
23. 13 E. 1. 
Count. de 
Vouch. 118. 

47 H. 3. Vouch. 
270,271. 9 H. 3. 
10d 277. 1. part, 
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[ 245] 
1 13 E. 3. Count. 
de Vouch. 118. 


12 R. 2. Count. 
de Vouch. 33. 
18 E. 4. 27. 4 
ſimiie. 
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Wo d & 3. Per 
Brian. 


Iaſtit. . part. 
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of this matter, 
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7 E. 3. 27. 7 Aſt. 
4. 28 E. 3. 96. 


14 H. 6. 10. 
48 E. 3. 17. 
14 E. 3. Count. 
de Vouch. 67. 
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40 E. 37 36. 
25 E. 3. 43» 
17 E. 3. 41. 
21 E. 3. 36. 
7 E. 3. 27. 
5 E. 3. 35. 


39 E. 3. 32. 


18 E. 3. 55 


3 E. 3. 38. 6 E. 3. 
18 E. 3 Vouch. 7. 
32 E. 3. ibid. 9. 
7H. 4. 11 Hf. 4. 
21. 22 H. 6. 19. 


21 E. 3. 37. 26 E. 


2. 53. 40 E. 3. 


14. 41 E. 3. 21. 


44 E. 3. 38. 


38 E. 3. 4. 29 E. 


3. 29. 32 E. 3. 
Vouch. 6. 


10 H. 7. 21, 22. 


10 UH. 7. 13. 
43 E. 3. 19. 
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laſt branch of this act, wiz.. that the vouchee, nor any of his xr. 
ceſtors had ever any ſeiſin, &c. and the vouchee is not there 


: | Fig 
lent, to enter into warranty; in that caſe the tenant ſhall be * 
of his voucher, but may have his writ of warr' chartæ. 50 if , 


man after the death of my anceſtor abate, and make a feoffment in 
fee, and after purchaſe the land again with warranty, and after i, 
impleaded in an aſſiſe of mortdancefter, he ſhall be ouſted of his 
voucher by the firſt branch of this act, becauſe he was the firf that 
entred, &c. but he may have his warraztia chartz. So if a dil. 
ſeiſor make a feoffment in fee to A. who infeoffeth B. and after re. 
ere the land of B. with warranty, againſt whom the diſſeiſee 

rings a writ of entry in the per, as he may do, he cannot vouch 
B. by the ſecond branch of this ſtatute, but the diſſeiſor onely, and 
is driven to his writ of warrantia chartæ againſt B. 

It is to be known, that there are counterpleas to the voucher, and 
that this ſtatute giveth to the demandant, againſt the tenant in three 
Caſes, as hath been ſaid. | 

And there is a counterplea to the warranty, or to the lien (which 
is all one) and that is between the tenant and vouchee, whereof 
there is no occaſion given to treat at this time; for this act deals 
not in any ſort with it. 

There were at the common law divers counterpleas of the 
voucher, to prevent or to oult the demandants delay, whereof it is 
not impertinent to ſay ſomewhat. 

It was a good counterplea at the common law, to fay, that there 
was nul tiel, as the vouchee; and that the ſtatute of 14 E. z. cap. 18, 
was in affirmance of the common law. 

So it is, if one be vouched as heir within age, and that the 
parol may demur, to ſay, that he is a baſtard ; ſo it is, to ſay that 
the vouchee is villein to the demandant. 

It was a good counterplea at the common law, to, ſay that the 
vouchee was dead, but upon this diſtinction, that the demandant 
ſhew the ſame before any proceſſe awarded; for after proceſſe 
awarded, it muſt come in by the retourn of the ſherife : and that 


the ſtatute of 14 E. 3. ca. 18. was made but in affirmance of 


the common law, for it was adjudged in 5 Edw. 3. a good 
counterplea. 

And ſo it is, if two be vouched, it is a good counterplea, to fay, 
that one of them 1s dead for preventing of delay. 

In dower, it is a good counterplea, to ſay, that the tenant entred 
by her huſband. | 

It is a good counterplea of the voucher, to ſay, that the tenant 
hath formerly prayed in aid of him, in reſpect of the delay. 

In all caſes, where one doth vouch out of common courle, there 
the tenant ought to ſhew cauſe. a 

And whenlſoever the tenant cannot be admitted to his voucher 
without ſhewing of cauſe, there by the common law the demandant 
may counterplead the cauſe, | 

When one voucheth himſelf, for ſaving of his eſtate tail; ot 
when he voucheth himſelf as heir, and his brother as tenant 8 
borough Engliſh, becauſe it is out of common courſe, the * 
muſt thew cauſe, and the demandant ſhall have a counterplea to e 
cauſe. ng 

In a præcipe, the tenant vouched two brethren as one heir, 3 


3 . M- 
that the youngeſt was within age; and becauſe it was out of . 


TBE 
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on courſe, he was ruled to ſhew cauſe ; and ſhewed, that the father 

was ſeiſed of lands in gavelkinde, and that the ſame deſcended to 

them, and the demandant counterpleaded the cauſe, 

$ it is, if a præcipe be brought by four, and two be ſummoned 4 E. 3. 13. 
and ſevered, the tenant cannot vouch them that be ſummoned and oa 4+ 16. 
ſevered, without —_ cauſe for the reaſon aforeſaid ; and the 

cauſe being ſhewed, the emandant ſhall counterplead the ſame. 

In a præcipe againſt two they cannot vouch ſeverally without 42 F. 3. 16. 3E. 
ſewing of cauſe, becauſe it is out of common courſe, that jointe- 3: 8. A 
nants Fould vouch ſeverally without ſhewing of cauſe: which YA 3 
cauſe the demandant ſhall counterplead by the common law: and 3. 61, 62. 
ſo in all other caſes, whereof there are plentifull authorities in our 25 AM. Pl. ult. 


m 


books. 31 E. 3. Vouch. 
See more of this matter in the firſt part of the Inſtitutes, cap. 1 14 * 18. 
Garrantie. . 


CAP. XLI. 


E ſerements des champions (1), eft OUCHING the oaths of cham- 
Unt purview : pur ceo que rare- pions, it is thus provided, be- 
ment avient que le champion le de- Cauſe it ſeldom happened, but that the 
mandant ne ſoit perjure en ceo quil jure, champion of the defendant is forſworn, 
que il ou ſon pier veiſt la ſeiſin ſon ſeig- in that he ſweareth, that he or his 
niour, ou de ſon aunceſtour, et que ſon father ſaw the ſeiſin of his lord, or his 
pier luy commande a faire la darreign” anceſtor, and that his father com- 
(2), que deſormes ne ſoit le champion le manded him to dereign that right; 
demandant conſireint a ceo jurer (3), that from henceforth the champion 
mes ſoit le ſerement garde en touts ſes of the demandant ſhall not be com- 
auters points. pelled ſo to ſwear: nevertheleſs his 
oath ſhall be kept in all other points. 


At the common law none could be a champion for the de- Glan. li. 2 c. 3. 
mandant, but ſuch an one, as either himſelf ſaw, or heard his father 
lay, that he ſaw the ſeiſin of the demandant or his anceſtor, and that 
lis father commanded him to teſtifie the right, and that this was [ 247 J 
true, he took a corporall oath: but oftentimes the demandants 
ſeiſin was ſo ancient, as ſeldome any man could take that oath, and 
yet in theſe caſes, champions in thoſe times took the oath, though 
they knew it not, either ex viſu, or ex auditu, c. and therefore as 
this act faith, were perjured. 7; 

(1) Des ſerements des champions.] Champion, campio dicitur & 
campo, becauſe the combat was ſtrucken in the field, and therefore 
15 called campfight, and he muſt be liber homo, a free man. 

This triall by champion in a writ of right hath been anciently Brad. l. 5. f.344. 
Allowed by the common law, and the tenant in a writ of right hath 9 H. 3. Fler. 1. 6. 
election either to put himſelfe upon the grand aſſiſe, or upon the . 9 U fue. 
triall by combat by his champion with the champion of the de- 
mandant, which was inſtituted upon this reaſon, that in reſpect the 
wary had loſt his evidences, or that the ſame were burnt or im- 
dezeled, or that his witneſſes were dead, the law permitted him to 


try 
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a» 


Brac. I. 3. f. 141. 
b. 4 E. 3. 41. 17 
E. 3.2. 29 E. 3. 


7 


12. 30 E. 3. 20. 


9 H. 4. 3. 


1 H. 6. 6. 9 E. 4. 
35. 19 H. 6. 35» 


21 II. 0. 4 


14 E. 4. 7. 13 El. 
Dier 301. See 
the ficſt part of 


the laſt. ect. 
489 & 514. 


* O the French 


wor, enlaſſe. 


i. intang.ed, or 


enſgarled. 


Brac. I. 3. f. 138. 

b. Mirror, c. 1. 
3. Flet. I. 1. c. 

32. Bract. I. 3. f. 


141, 142. 
Brit. 41. fa. 


Fleta ubi ſupra. 
Mir. c. 3. ordina- 
tio pugnantium. 


Mirror 
Bracton fubi 


Britton ( ſupra. 


Tleta 
37 H. 6. 26. 
Rot Vaſc. 


9 H 4. m. 14. 


19 K. 2. Cor. 385. 


13 N. 2. e. 2. 


5 Mar. tit. Batt. 


Br. 15. Dier 13 
El. ubi ſupra. 
120 E. 4. 6. 


Mirror, C2. 3. 
ordinatio puge 
nantium. 
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Rot, Pat. anno, 


5 5 H. 3. ms J» 
Pugil a cham» 


piols 
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try it by combat between his champion, and the champion of 
the demandant, hoping that God would give victory to him that 
right had, and of whoſe party the victory fell out, for him wa 
judgement finally given, for ſeldome death enſued hereupon (for 
their weapons were but batounes) victory only ſufficed, 

Now concerning the oath of the champions, and the folemne 
manner and order of proceeding therein, and between what par. 
ties triall by battell ſhould be joyned, you may reade in the ſtatute 
of W. 2. cap. 41. and at large in our books; and the oath of the 
champion, as well of the tenant as of the demandant continued 
fince this ſtatute, followeth in theſe words: 

Heare this you judges, that I have this day, neither eate, 
drunke, ror have upon me either bone, ſtone, ne graſſe, or any 
inchauntment, ſorcery, or witchcraft, where through the 
power of the word of God might be“ inleaſed or diminiſhed, 
and the Devils power increaſed, and that my appeale is true, 
ſo helpe mee God and his Saints, and by this booke. 

The law doth allow a triall by battell in another caſe, and that 
is in caſe of life in an appeale of felony, the defendant may chooſe 
either to put himſelfe upon the country, or to try it by body to 
body, that is by combate between him and the plaiatiffe, but there 
the parties themſelves ſhall fight, 

And it appeareth by our auncient authors, Quod ff appellarui þ 
defenderit contra appellantem teta die uſyue horam qua flelle incipiunt 
apparere, tunc recedat appellatus quietus de appells. | 

And in caſe of the writ of right, the champigns are not bound to 
fight but untill the ſtarres appeare, and if the champion of the tenant 


can defend himſelfe untill the ſtarres appeare, the tenant ſhall pre- 


vaile, for they ſhall combat but once, and it is ſufficient for the 
tenant to defend being in poſſeſſion. 

The judges of the court of common pleas are judges of the 
battell in a writ of right, and the judges of the kings bench in 
an appeale of felony. But if the caule of appeale be not deter- 
minable by the common law, but before the conſtable and the mar- 
ſhal] according to the civill law, there the conſtable and marſhall 
are judges. £ 

But this triall in an appeale at the common law of later times 
ſeldome come in uſe, for that the appellant procures the appellee 
to be indicted, and then he cannot try it by battell: “ but if the 
indictment be inſufficient, then the defendant may try it by 

atteil. ; 

Now the auncient law was, that the victory ſhould be proclaim- 
ed, that he that was vanquiſhed, ſhould acknowledge his fault in 
the audience of the people, or pronounce the horrible word 0 
cravent in the name of recreantiſe, &c. and preſently judgement 
was to be given, and after this the recreant ſhould. ajrtere liberan 
l:gem, that is, he ſhould become infamous, and ſhould not be ac- 
counted in that reſpect /iber et legalis homo, and therefore could not 
be of any jury, nor give teſtimony as a witneſſe in an caſe, be. 
cauſe he is become 1afamous, and of no credit: a this 5 
notably appeare in an ancient record, where the caſe was, that pa 


tell being joy ned in a writ. of right of advowſon, in ano 55 Jo 
| before the juſtices in eyre in the county of Northampton, 

champions combating, Philip le Pugil champion for one 9 
parties was 3 


and the 


, and thereupon proclamation made 1001 ; 


7 
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ingly: the king by advice of his councell reciting under his great 
ſeal the joyning of battell in the {aid writ of right of advowſon, 
and the proceeding thereupon did ſignifie, Quod in duello prædicto 
ceram juſticiariis prædictis percuſſo, irruerit in eundem Philippum tanta 
multitudo hominum, unae oppreſſus 2 defendere non potuit, qui homines 
gerpetuam defamationem ſibi impoſuerunt, et in eodem duello creantiam 
clan e rex inde certior factus, Ic. tatuit guod prædictus Philippus 
F roptcr creantiam predie” liberam legem non amitteret, Wc, 

Of this triall by battell, Fleta ſaith thus, Duellum finzularis pugna 
inter dues ad prebandam weritatem litis, et qui wvicerit probaſſe intelli- 
gitur ; et guamvis judicium Dei expectetur ibidem, quicungue tamen 
muomachiam, i. fingularem pugnam, ſponte ſuſceperit, vel obtulerit, 
bomicida eſt, et mortale contrahit peccatum. 

(2) Sen pier lay commande a faire la dereign*.] And theſe words 
are well explained by Glanvill, Cui pater ſuus injunxit in extremis 
agens, in fide qua filius tenetur patri, quod fi ali quando loquelam de 
terra illa audiret, hoc dirationaret, ficut id quod pater ſuus vidit et 
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Vide Mie. 15 E. 
1. Rot. 8. in 
Banco Norf, 
Duellum percuſ- 


ſum, & jerwiens 


Abbatis de Bury, 
tenentis dewictas 
& interfectus. 
Vide Mich. 3 E. 
1. Rot. 19. 
Flet. li. 1. c. 32. 
See li. 9. f. 32. b. 
Le caſe del Ab- 
bot de Strata 
Marcella. 
Deuter. cap. 18. 


ver. 10. 
Glanv. ubi ſupra, 


audi vit. 


Bract. li, 5 fo. 


(3) Ne fait le champion le demandant conſtreint a ces jurer.] Here- 373. 
by it appeareth that preventing juſtice is better then puniſhing 
juſtice, melior eff juſtitia ver? preveniens, quùm ſevere puniens; for 
when it 1s puniſhed, yet the offence is committed, but when it is 
prevented, then there 1s neither offence nor puniſhment: this law 


ſeldome or never was or could be kept. 


Ar. 


PUR ceo que en briefe daſſiſe, dat- 


 taints (1), et de juris utrum (2), 
les jurors ſont ſavent travels per eſſoines 


dei tenants : purview eft, que del heure 


que le tenant (3) un foits apparuſt en 
court, jammes ne puiſſe le tenant ſe eſ- 
ſome (4), mes faire ſon attourney a 

fuer pur luy (5), fil voile. Et fi non, 

4 ie on le jurie priſe per fon de- 
auit, 


preventeth perjury, which taketh away that part of the oath which 


XLII. 


F ORASMUCH as in a writ of 

aſſiſe, attaints, and juris utrum, the 
jurors have been often troubled by rea- 
ſon of the eſſoins of tenants; it is 
provided, that after the tenant hath 
once appeared in the court, he ſhall 
be no more eſſoined, but ſhall make 
his attorney to ſue for him, if he will; 
and if not, the affiſe or jury ſhall be 
taken through his default, 


(Fitz. Eſſoin, 52. 55, 56. 63, 64. 13 Ed. 1. ſtat. 1. c. 28.) 


The miſchiefe doth appeare by the 2 and that the rather, 


for that in theſe actions here rehearſe 


there 1s a jury retourned the 


ert day, and therefore the delay of the jurors was the greater, 
ut of two miſchiefes, one onely remedy was provided; for as 
great delay had the jurors where the demandant, as where the 
22 was eſſoigned, and here proviſion is made for the eſſoine 
: the tenant which was the greater miſchiefe, for commonly the 
-nant ſeeks delay, and the plaintifes expedition; petens præſumi- Bract. li. $. fo. 


"ur deſiderart Potius inſtantiam litis, guam dilationem. 342. 
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In the preface to 
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Button, f. 1641. This act is not underſtood of a writ of afliſe de novel diſſifn, 
3 £9: for that in that writ, the tenant ſhall not be eſſoined, neither be. 
74 H. 6. 22. fore, nor after appearance, locum non habet efſonium in perſona diſt. 
2 Aff zz. 22 AM Sorts, vel rediſſeiſitoris; but this is intended of an aſſiſe of my. 


79. 30 Al. 51. dauncefter, and it is ſaid, that the juſtices of the kings bench wil 


34 Ail. 6. not allow an eſſoine for the plaintiffe in no manner of aſſiſe, nor for 
GE 3. 25. the tenant in aſſiſe of mordaunc?; | 
44 E. 3. F. But albeit no eſſoine for the tenant doth lie in aſſiſe of nove 


44 All. 24. ſeiſin, yet if the ſame be diſcontinued by the non wenu of the jul. 
| tices, or by the demiſe of the king, in a reattachment the tenant 
ſhall be efloined, and ſo ſhall the tenant be in a reſammons after a 
30 A, p. 5, diſcontinuance in aſſiſe of mord. N 
8 Aff. p. 22. An aſſiſe of mord. was brought in Cheſter, the tenant yowched 
a foreiner to warranty, whereupon the record was removed into 
the court of common pleas, 15 Paſch. at which day (though it bein 
an aſſiſe of mord.) the tenant may be efloined, for the plea in bank 
is not the plea of aſſiſe, but the plea there is onely upon the war- 
ranty, for the aſſiſe ſhall not be taken in bank. | 
W. 2. ca. 28. The ſtatute of W. 2. doth provide for the other miſchiefe in the 
26 Ail. p. 35. Caſe of aſſiſe of mord. attaint, and juris utrum, vix. that the de- 
45 we > H. mandant therein after appearance ſhall not be eſſoined; but tht 
. 22+ ſtatute extendeth not to the aſſiſe of novel difſeifen. 


26 AM. p. 25. (1) Dattaints.) This ſtatute is intended of the tenant in an at- 

34 All. p.6. taint as well in a plea perſonall, or mixt, as upon a plea meer) in 
the reality. | | 

6 E. 3. 25. (2) Juris utrum.] See the ſtatute of W. 2. aboveſaid. 

22 Afi. p. 79. (3) Que le tenant.] This doth extend as well to the tenant in 


23 All. p. 15. law, as the vowchee, and tenant by receipt, as to the tenant in deed, 
for it is to ouſt delay for expedition of juſtice, and for the eaſe and 
benefit of the jurors, and therefore being in equall miſchiefe ſhall 
be within the ſame remedy. 

Hereby it appeareth that this ſtatute provideth onely againſt the 
tenant after appearance, and leaveth the eſſoine of the plaintiffe 

(as hath been ſaid) at large. EE 
12 E. 1. eſſoĩn (4) Se Heine.] Though here eſſoine be ſpoken indefinitely, yet 
175. 4 E. 3. 34. is it to be taken in a common ſenſe, and therefore is 1t to be un- 
E. 3. eſſoine derſtood of a common eſſoine, and not of an effoine de ſervice | 


55" roy, for flatuta per regem, dominos, et communitatem regni ordinata it 
communi, et wulgari ſenſu intelliguntur. ; 

F.N.B. 25. (5) Mes fait fon attourney a ſuer pur luy.] By the policy of the 

Brit. 285, 286, common law, that ſuits might not enereaſe and multiply, cum lite 

2877 Kc. potius reſtringendæ ſunt, quam laxandæ, both plaintife, and de- 


— . fendant, demandant, and tenant in all actions reall, perſonall, and 


W. 2. ca. 10. mixt did appeare in perſon, as well in courts of record, as not of 
27 E. 1. de tertis. record, becauſe the writs doe command the tenant or defendant to 
amortiſand, appeare, which was alwayes taken in proper perfon; and the entry 
Stat. de York. +; - tile ; ediftus pe- 
12 E. 2. cep. 1. in every actien for the demandant or plaintife is, ef rA. 
15 E. 2. Star. de tens, or go obiulit je 4. die, Which was ever underſtood in pro- 
Carlile. 3 H. . per perſon: but when this and other ſtatutes bad given way to 25, 
c. 1. 23 H. 8. peare by attourney, it is not credible how (with attourneys t 
M their multiplication) ſuits in law (for the moſt part unnece ri 
and for trifling cauſes) when the parties themſelves might fit qui 
the fourth bock, > R. gu d ill ſucceſſe 
and here before, at home, increaſed and multiplied: ſo dangerous and 1 c 
cap. 26, haue ever had the breach of the maximes and auncient rules 0 


common law, as elſewhere hath been obſerved, ſt 


Cap. 43. Weſtm. primer. | 


It appeareth in Glanvils time, that the juſtices admitted the 
arties, per reſponſalem loco ſuo ad lucrandum vel perdendum, but then 
onely when the parties themſelves were preſent, for he ſaith, Yerum 
artet eum efſe preſentem in * curia, gui reſponſalem ita in loco ſuo pontt : 
F nota differentiam inter re/ponſalem et attornatum. 
Ard the Mirror ſpeaking of the auncient law before the ſtatute 
faith, Abuffon eſt a receiver attourney, ou nul poier eft a ceo done per 
briefe en la chauncery : el abufion eft a receiver attourney, ou le parol 
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Glan. li. 11. c. 1. 
Bract. lib. 5. fo. 
353» 360. 

Mirr. c. 2. C21. 
Des Attornies. 
See the firſt part 
of the Inſtitutes, 
ſect. 196. 


weſt my attaine per preſence des parties, Oc. 


After this in divers parliaments it was thought good to decreaſe Rot. Parl. 
the number of attourneys, finding them to be the cauſes of multi- > E. 1. De 
lication of ſuits. But though divers good laws have been made — IA 
therein, yet the number of them daily increaſeth, to great incon- 4 H. 4. ca. 14. 
verience in the common-wealth, and to the no ſmall blemiſh and 33 H. 6. ca. 7. 
diſcredit of that auncient and neceſſary vocation. 


CAP. 


PUR ceo que les demandants (2) 

font ſovent delayes de tout droit, 
pur ce que ou ſont pluſors parceners 
tenants (3), dont nul puit reſpoign” ſans 
auter, ou quil ad pluſours tenants joint- 
ment feaffes (4), ou nul ne ſciet ſon ſeve- 
ral, et ceux tenants ſovent forchient per 
go (1), int que cheſcun eit un eſ- 
ane: purview gt deſormes, que ceux 
tenants neient efſoigne, forſque a un 
Jour, nent pluis que un ſole tenant na- 
verot, i int que jammes ne puiſſent 


forcher, forſque tant ſolement aver un 
Meine. | 


XLIII. 


FORASMUCH as demandants be 


oftentimes delayed of their right, 
by reaſon that many parceners be te- 
nants, of which none may be com- 
pelled to anſwer without the other, 
or there may be many jointly infeoff- 
ed (where none knoweth his ſeveral) 
and ſuch tenants oftentimes fourch b 
eſſoin, ſo that every of them hath a 
a ſeveral eſſoin; it is provided, that 
from henceforth ſuch tenants ſhall not 
have efloin, but at one day, no more 


than one ſole tenant ſhould have; 


ſo that from henceforth they ſhall 


no more fourch, but only ſhall have 


one efloin. 


(Hob. 8. 46. Fitz. Eſſoin, $2. 119. Fitz. Fourcher, 3, 4. 10. 13, 14. Bro. Fourcher, 20. 6 Ed, 


I, tat. 1. c. 10.) 


1) Forchient per efoine.] The true underſtanding, what it is to 
fourch by eſſoin, doth open both what was the miſchiefe before, 


and what is remedied by this ſtatute. 


Fourcher by eſſoĩne, on the part of the tenant, is when a præcipe Braft.l.g. f. 342. 
5 brought againſt two or more tenants, and after each of them have 33 Hl. 6. 25. 
al one efloine, which is due to them by law, they over again de- 2 E. 4. 8 


lay the demandant by ſucceſſive eſſoines. 


For example, a præcipe is brought againſt A. and B. A. is eſ- 
__ and B. appears, and hath dem dies given him; at which day 

appears, and B. is efſoined, this is lawfull, but then at that day 39 H. 6. 28, 29. 
mY eſſoined again, and C. appears, et fic wiciſim et alternis vi- See N 
"rags is called fourcher by eſſoine, and ſo it is explained in our bo Teuants. 


: 


This 


1 
4 
1 

lb; 
3 
ic 


2581 


Fleta, Ii. 6. c. 9» 


Britton, f. 184. fourch by eſſoine 2/eniare viciſim : for he ſaith, $i autem flag 
fuernt tenentes pro indiviſo provijſum eft, quad non effonientur Viciſin 
fed frmul ad unicum diem, ficut fuifjent unum corpus ratione unitati; Jari 

b 


2 K. 4. 19» 
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20 E 2. Four- 
cher 1. 16 E. 3. 
ibid. 9 38 F. 3. 
1. 12 H 4. 
uy 2 Ws 
3 W 5 
$ H. 6. 15. 
9 H. 6. 21. 44. 
22 E. 3. 5. 38 
E. 3. 12. 18. 
48 E. 3. 20. 
Gloc?. ca. 20. 
3 H. 6. 35. F. 
tit. Fou cher 3. 
44 E 3.38. 
Dyer 28 H. 8. 
26. 


Bract. vbi ſupra. 

33 H. 6. 25 

Flet. ubi ſupra. 
loc“ ca. 10. 


6 E. 1. 


PUR ceo 9. multes des gentes ſe FORASMUCH as divers perſons 
font fauxment eſſaine (1) de ouſire 
le mere (2), la ou ils fuerent en Lngle- ſoined (for being over the ſea) where re 


Weſtm. primer. | Cap. 4 Ca 


This doth Fleta comprehend in few words, and rendreth t 


et hereditatts. | 

To fourch in one of the ſignifications is to divide, and hecaut 
they divide themſelves in delay of the demandants by eſſoines nd 
appearances interciangeably, it is called fourcher per gſolne. 

Now this miſchiefe was not that every one of the tenants ſhould 
not have one eſſoine, but that there ſhould be a fourcher, a vic. 
ſitude of eſſoines after each of them have had one eſſoine. S0 x 
this act doth onely prohibite the fourcher by efſoine, which ww 
uſed for delay, and not one onely eſſoine, as hath beene ſaid, which 
is lawfull and neceſſary. 

(2) Demandanis.] This act doth extend onely to reall a gion 
in reſpect of this word demandant, which is proper to reall ations; 
and the words be alſo, Where be divers parceners tena-ts, or u- 
nants joyntly infeoffed, and thoſe tenants fourch by eſloine; ſo x 
this act extendeth to actions in the realty. | 

But this ſtatute extends not to an action of debt upon an obi. 
gation, covenant, or other like perſonall actions. 

(3) Tenants.) This act is to be underſtood after apparance, 
and ſo doth the ſtatute of Gloc? recite it, for there is no fourcher 
but after former eſſoins and reciprocall apparance, as hath been 
ſaid ; and this doth allo prove what fourcher is. 

This ſtatute being made for expedition of juſtice, and for oul- 
mg of delays 1s benignly interpreted ; for in a writ of annuity 
againſt a parſon, he prayeth in aid of the patron and ordinary, and 
they, after each of them have had one elſioin, would have fourched 
by eſſoin, and could not by the rule of the court; and yet the 
price in aid is no party to the writ. 8 ; 

And this ſtatute is made againſt the fourcher by eſſoin of the 
tenants, and not of the demandants. 

(4) Parceners et joiniment feofſes.] This ſtatute ſpeaking ex- 
preſly of parceners and jointenants, extends not to baron and feme 
ſeiſed in the right of the wife, which is remedied by the ſaid ſa- 
tute of Glouc': but where baron and feme be joyntly infeoffed, 
they are within the purview of this ſtatute: all jointenants ate 
within this ſtatute, although their eſtate be created by any otber 
conveyance then by feoffment. 


. XLIV. 


cauſe themfelves fallly to be eſ⸗ i 


terre le jour de le ſummons: purview eff indeed they were within the realm the . 
deſormes, que cel ęſſoine ne ſoit pas de day of the fummons; it is prove” 4 
tout allow, fi le demaundant le chal- from henceforth, that this eſſoin 

lenge, et ſoit prift daverrer (3) quil not always allowed, if the dementen, 0 
uit en Engleterre le jour que le ſummons will challenge it, and will be ready : , 


fu it A 


ht fuiſt fait, et iii. ſemaignes apres (4): aver that he was in England the day 
ary ms fait ajourne en cet forme, que fi le of ſummons and three weeks after; 
in, dmandant ſue a tiel jour averment per but ſhall be adjourned in this form: 
uri, pais, ou ficome la court le roy agardre that if the demandant be ready at a 

et joit attaint que le tenant fuiſi deins Certain day, by averment of the coun- 
a Ie quater meres Dengleterre (5) le jour try, or otherwiſe as the court ſhall 
and ] ns award, to prove that the tenant was 


Cap. 44+ 


que il ſuit ſummons, et trois ſemains 
apres, I int que il putt eftre reaſonable- 
ment garny de la ſummons (6), joit leſ- 
ſune turne en un default (7), et ceo fait 
a entend tantſolement devant les juſ- 


tices le roy. 


Weſtm. primer. 


251 


within the four ſeas the day that he 
was ſummoned, and three weeks 
after, ſo that he might be reaſonably 
warned by the ſummons, the eſſoin 
ſhall be turned into a default; and 
that is to be underſtanden only before 


juſtices. 


Of the diverſity of eſſoins, and amongſt them, of this eſſoin, 
called here ara mare, you have heard before in the expoſition of 
the ſtatute of Marlebridge : for the better underſtanding of the 
miſchief before this act, and of the purview thereof, it is neceſſary 
to underſtand the diverſity of eſſoins altra mare; ſome of which, 
ancient authors call e/oines de ſervitio regis eterni : and ſome, de 
ſervitia regis temporalis : of the firſt ſort were, viz. ad terram ſanc- 
tam, And this was two-fold, wiz. Cum peregrinatio vel paſſagium 
generale fuerit ad terram ſanctam, et tunc recedant partes fine die, quouſ- 
que efoniatus redierit, wel obierit, c. Semper tamen non habet locum 
tum efonium, quia non ni tempore transfretationis alicujus regis cum 


ance, 
rcher 


been 


ouſt- 
nuity 


r w feregrinatione publica et generali, aut cum ſimplex fuerit, dabitur effoniato 
5 10 terminus unius anni et unius diei. | 
ho * i fimplex ſit peregrinato, et ultra annum et diem moram fecerit 
| te utra mare, excuſatur ejus abſentia ſecundum gqugſdam per efjonium fim- 
plex de ultra mare, et fic habebit ſpacium 40. dierum et unius flud et 
171 unius ebbe; et fi adbuc nora longiorem protraxerit, habet efſonium fim 4 
** plex de malo weniendi citra mare, per quod habebit ad minus ſpacium 
ye 5 dierum quod wverum- eft ad minus habebunt efſoniati tantum tempus 
fed, tex cauſa majus tempus ſecundum diſcretionem juſticiariorum. Et quid 


H tunc non venerit ? procedatur ad defaltam contra eum, nifs forte con- 
Mat talem efſeniari de morte ad cautelam. Si quis autem efſoniatus 
fuerit efonio de ultra mare citra mare Græcorum quod prefectus fit in 
ſervitio domini regis æterni in peregrinatione alia quam ad terram 
Janiom, ficut apud Sanctum Facobum, vel alibi, datur dilatio ad minus 
N. aterum et unius ud et unius ebbe ad excuſutionem efſoniati 
ta 1 7 222 ultra mare, Sc. And after he faith, In hoc caſu 
cw 2 3 ttrarie dum tamen ad minus quadraginta dierum ut 
* 4 _ eta further ſaith, Efjonia autem ultra mare Hiberniæ 
vertenda ſunt in efſonium de malo veniendi 1. per 15. dies. 

And Glanvile, 
> et necearium, cum quis efſoniat je de ultra mare, et tunc ff 

ur Henium, dabuntur iii efjoniato ad minus quadraginta dies, 


. 


5 are 
other 


dari . 
reſpectus unius anni et unius diei ad minus, Oc. 


who wrote before all theſe, ſaith, Ef alind genus 


Marlebridge, 
cap. 12. 
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Bract. lib. WD fo. 


338, 339. Fleta, 
lib. 6. cap. 8. 


Brit. cap - 123. 


Bracton abi 
Britton f 
Fleta * 


3 E. 3. 29 Acc. 


Mirror, cap. 2, Yo 
$ 20. de Eſſoins. 


Pa 
Mirror. 
Bracton | ubi 


Britton { ſupra. 
leta. 


Fleta ubi ſupra. 
7 E. 4. 27» 


lanv. li. 1. 6. 
25. 


fa 8 ſpeaking of eſſoins, by reaſon of peregrination, he Idem li. 1. c. 29. 
veiſas Jeruſalem iverit is qui ſe efſoniare fucit, tunc ſolet ei 


ment could h 
Ixs r. 


cheſe ancient authors it appeareth, what delay this e/aine 
wrought to the demandant; and by the law no aver- 
e had againſt it, no more then in a protection, or in 


1 | the 


252 


Ubi ſupra, 


Mirror, ca. 5. 
8 1. & 4. 


21 H. 6. 20» 
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Stat. de 33 E. 1. 
de prot. 28 H. 
6. 3.21 H. 6. 20. 
39 E. 3•35• 

47 E. Js 6. 

1 H. 6 6. 

34 H. 6. 62. 

35 H. 6. f 8. 
19 H. 6. 35. 

5 E. 4. 2. 

21 E. 4. 20. 

2 Regiſt. fol. 18. 
F. N. B. 17. H. 
» Glec. cap. 8. 


Weſtm. primer. Cap. 44, 
the Nine de ſervice le roy, which (ſpecially in thoſe dayes when 


ſach iner de ultra mare were ſo frequent) was vere miſchieyo;. 
for ſome fained ſuch a paſſage or peregrination, and ſome went gf 
3 after the purchaſe of the præcipe, which Is well expreſſl 
by Fleta: Sunt tamen quidam, qui cum fuerint brevia fuper ipſir in. 
petrata, extra reg num ſe divertunt, ne ſummonitione fint præwenti u. 
fic jus petentis per efſonium de ultra mare deferri palit, et unde provijum 
eſt, quod ſi petens offerat wverificare, quod tenens fuerit in Anglia dit 

ummonitionis, et per tres ſeptimanus ſequentes, adjournetur efſmium, 4 
irrotuletur calumnia petentis, et fi alia die conſtare poſſit Juſtitiariis ger 
enquifitionem, vel alio modo, quod tenens fuit in Anglia die funmai. 
tionis, et per tres feptimanas ſequentes, ita quod potuit rationakility 
pramuniri, wrrtatur illud ſonium in defaltam, ſed hoc obſervetur tan. 
Tum modo coram juſtitiarits. 

(1) Font fauxmer! eine.) All fallhood is abhorred in law, and 
there fore the Mirrour ſaid well, Abaſion eft que faux cauſes d: eſpine 
Sent de cy que droit ne allewe fauxime en aſcun. caſe ; the law alloweth 
no falſhood in any cafe, which is a maxime of the common las, 
centra wveritatem lex nunguam aliquid permittit. 

(2) Efoine de ouſtre mere.) This act doth extend onely to the 
Hine de ultra mare, whereof we have ſpoken at large, and not to 
the Mine de ſerwitio regis, ic. Vide 21 H. 6. fol. 20. 

(3) E, foit prift dawerrer, &c.] This averment, as hath been 
ſaid, could not be taken by the common law, no more then in caſe 
of a protection before the ſtatute of 33 E. 1. which giveth an 
averment in caſe of protection; of which ſlatute you {hall read 
in our books, and how the protection may be repealed; and in tie 
common ine de malo veniendi, or de ſerwice le roy, no ſuch aver- 
ment can be taken againſt it. But if the tenant be eſſoined in 
any action de ſervitio regis, where in truth he is not in the kings 
ſervice, then the demandant or plaintife may ſue a d ſpeciall writ 
out of the chancery directed to the juſtices, rehearſing, that he 1 
not in the king ſervice, and commaunding them to proceed; then 
the eſſoin ſhall not be adjourned, but ſhall be quaſhed preſently. 

And ſo before this flatute in the dine de oo mare, if the part 
were in England, the demandant might have purchaſed the like 
writ, as is aboveſaid ; but for that many times that could not be 
obtained without great difficulty, this averment' was given for 
avoiding of falſhood, 

(4) Four gue le ſomons fuiſft fait, et per tres ſemaig nes apres.] Fer 
the ſummons alwayes is made upon the land by two ſummen, 
whether the tenant, or any for him, be there or no. 

The day of the ſummons is not counted parcell of the three 
weeks, but it muft be three weeks after that day; otherwiſe 
it * if the words had been, three weeks after the ſummon» 
made. 52 25 F | 

(5) Deins le quater meres &. Angleterre.) Within the four ſeas 


as much to ſay, as within the juriſdiction of the king of England; 


for all within the four ſeas was either part or holden of the cron 


of England, as by many ancient records appeareth. 1 
(6) Que il puit eftre reaſonablement garm de la mom.] 1. 
three weeks after the day of the ſummons were given as 4 reaſot- 


able time, wherein by common intendment he might have now 


of the ſummons made upon his land. 


3 | 1260 (7) K 


Cap, 4 5 Weſtm. Pr imer. 


(7) Seit lefſoine turne en un default.] This is the remedy given | 


by this act, for the benefit of the demandant, who was unjuſtly de- 


layed by this eſſoin. 7 : | 

A woman tenant in a writ of entre, c. was eſſoiĩned, for that ſhe 
was in terra ſanta, viz. from the time of the efloin, for a yeer 
and a day; and it was ſaid, that the tenant ſhould loſe her land, 
i it be found by inqueſt, that ſhe was in England the day of the 
eſſoin; and there it is ſaid, that at the day that the parties have by 
the eſſoin, the demandant ſhall be received to aver his challenge. 
Conſider well this book, and the book alſo of 28 H. 6. which ex- 
pounds the ſtatute of 33 E. 1. Yide Raſt. Pl. fol. 297. See more 
for the antiquity of effbins, and great variety of matter, both of 
this eſſoin and of all other, in the Mirrour. | 

And though this kinde of eſſoin is this day out of uſe, yet have 
[ ſpoken of the ſame thus much for two cauſes : firſt, for that mine 
endeavour hath been, to explain theſe ancient laws, and to make 
every word of them fo to ſpeak, as they may be underſtood. Se- 
condly, the ſeverall points of _—_— that do riſe out of this law 
(though the particular caſe be out of uſe) may ſerve to good pur- 
poſes, you ſhall obſerve in this and many others of this nature, in 


3 E. 3. 29. 


28 H. 6. 4. 


Mirror, cap. 1. 


§. 3 Cap. 2. §. 
20. de Eſſoins. 


cap. 5. & I. 


1 

K 

* 

F 
. ; 
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78 
wo 
21 


this ſecond part of mine Inſtitutes. 


Where the text is evident, it were loſſe of time to make any ex- 


poſition. 


* 


AP. 


D E delayes en touts maners des 
briefes, et des attachments (1) f 
purview, que fi le tenant ou le defen- 
dant, apres le primer attachment teſ- 
magn”, face default, maintenant ſoit le 
grand diſtreſſe (2) agarde. Et fi 
viſe® ne reſpoighe ſtfficientment au jour, 
ot grevouſment amercie. Et ful 
maunde que il ad fait lexecution en due 
maner, et les i ſues bailes as mainper- 
nors, adongues ſoit maunde au viſcount, 
que il al auter ag” 4 venir tes iſſues 
devant juſtices, Et i lattachee veigne 
a ceo jour a ſaver ſes defaults, eit il ſes 
ues (3). Er fil ne veigne, eit le roy 
les iſſues (4). Et les puftices le roy (5) 
les facent liverer a la gardrobe (6), et 
Juftices del banke a Neminſter (7) tes 
facent liver al exchequer, et juſtices en 
re, au viſcount de cel” countie (8) ou 
15 pledent, auxybien de cel countie, come 


5 forreine counties, · es de: ap Army 
” CORPS ES © 


XLV. 12541 


(CONCERNING delays in all 


manner of writs and attachments, 
it is thus provided, that if the tenant 


or defendant; after the firſt attach» - 


ments returned, make default, that 
incontinent the great diſtreſs ſhall be 
awarded; and if the ſheriff do not 
make ſufficient return by a certain 
day, he ſhall be grievouſly amercad; 
and if he return, that he hath done ex- 
ecution in due manner, and the iſſues 
delivered to che ſureties, then the 


ſheriff ſhall be commanded, that he 


return iſſues at another day before the 
Juſtices; and if the party being at- 
tached come in at his day to ſave his 


defaults, he ſhall have the iſſues; and 
if he come not, the king ſhall have 


them; and the. king's Juſtices {hall 
cauſe them to be delivered in the 
wardrobe; and the juſtices of the 
bench at Weſtminſter ſhall deliver 

Wogst 4-3 9% them 
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charges en ſummons per rolles des juſ- them in the exchequer; and the juſ- 


tices (9). 


27 H. 6. 24 


7 H. 6. 9 Brit. f 


ca, 6. de attach 
ments. 


Brit. fol. 50. by 
43 E. 3. 26. 


Brit. ubi ſupra. 


13 E. 3. judge- 
ment. 120 f. 
6 E 2. ibid. 
220. 14 E. 3. 
Default. 17. 


[ 255] 


Ockham. 1 H. 
3- ſtat. de Scacc. 
Artic. ſuper 
Chart. 28 E. I» 
Cap. 2 Fleta, J. 


2. cap. 6. 


tices in eyre unto the ſheriff of that 
ſhire where they plead, as well of that 
ſhire, as of foreign ſhires, and ſhall be 
charged therewith in ſummons by the 
rolls of juſtices. 


; The miſchief appeareth by this ſhort preamble, to be de- 
lay, &c. 

(1) Attachment.) The attachment muſt be made by moveable 

s, and meer perſonall, which way be forfeited by outlawry, 

and not by goods which he hath as execdtor or adminiftrator, nor 

by a clod of the earth, nor by any chattell reall, as wardfhip, or 
the like. 

(2) Grand diftrefje.] Diftrictio magna, it is fo called, not for the 
quantity, for it is very ſhort; but for the quality, for the extent is 
very great: for thereby the ſherife is commanded, ud diftringat 
texentem, ita quod tf//e, nec aliquis per itſum ad ea manum apponat, de- 
ner habuerit aliud præceptum, et quod de exitibus eorundem nobis re- 
Sponaeat, et gucd babeat corpus ej us, Oc. 

This writ lyeth in two caſes, either when the tenant or de- 
fendant is attached, and ſo retourned, and appeareth not, but 
makes default, then by this act a grand diſtreſſe is to be awarded; 
or when the tenant or defendant hath once appeared, and aſter 
makes default, then this writ lyeth by the common law in lieu of 
a petit cape. 

Britton ſpeaketh of diſtreſſes perſonall, which he intendeth of 
perſonall goods upon the attachment, and diſtreſſes reall, which 
concern the realty; and a third may be added, wiz. diſtreſſes 


which do concern both the realty and perſonalty, as this grand 


diſtreſſe doth. a 

In a /e&a ad molendinum, after apparance the defendant made 
default, whereupon a grand diſtreſſe was awarded, and the de- 
fendant made default again, and thereupon the plaintife had 
Judgement. 5 

(3) Et , Iatachee weigne a ceo jour a ſaver ſes defaults, eit il ſes 
z/ues.)] Here the /attachee is taken for him that is diſtrained, and 
appeareth upon the grand diſtreſſe. i 

(4) Er fil ne weigne eit le roy les iſſues. ] For then judgement 1s t0 
be given againſt the defendant, as hath been ſaid before, and the 
king to have the iſſues. 55 

(5) Et les juftices le roy.) That is, the juſtices of his bench, ſo 
called, for that all the pleas there are coram rege. ; 

(6) Les facent liver a le gardrobe.] There hath been an non 
officer of the kings houſhold of old time, called cuſfos magna gal p 
robe, warden or keeper of the great wardrope or wardrobe, 0 
later times called maſter of the wardrobe, ſo called, becaule 
hath the keeping and charge of the royal robes of former kings 
and queens, and tor providing of robes, &c. of the king: 1 Fr 
alſo the charge of keeping and providing of hangings, be mas | 
&c. in ſtanding wardrobes in the Kinge houſes, and the dellrec . 
velvet and ſcarlet allowed for liveries, &c. And man) ON 
things belong to his office, which are not neceſſary to be here | 
peated : he is accountable in the exchequer. De 
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De articulis porrectis cram domino rege per comitem mareſchallum 
luis quæ ad officium fuum in curia regis clamabat pertinere, dominus 
"ex wall quod dicti articuli irrotulentur in garderoba, et quod tranſcrip- 
tum corundem [:beretur prefato comiti, et quod nec if/e nec miniſtri, 
2 aliquid habeant, ſeu Abi aitrahant ultra ea que ibidem inve- 
untur, Oc. 
"Vide in the exchequer, de anno 19 E. 2. a privy ſeale bearing 
date 30 Junit, anno 19 E. 2. concerning his account amongſt 
hers. 
Iu here it may be demanded wherefare theſe iſſues were to be 
delivered into the wardrobe; for the anſwering hereunto, it muſt 
be underſtood, that the kings juſtices of his Pong did in thoſe 
dayes follow the court (the retourne of the proceſſe of which 
court to this day is coram rege ubicunque Juerimus in Anglia) there- 
fore it was fitteſt for them to make delivery of theſe iſſues to this 
officer of court. 

(7) Les juſtices del bande al Weſtm'.) That is, the juſtices of the 
court of common pleas ſhall make their eſtreats, and theſe iſſues 
are part of the green waxe, 

(8) Al wviſcount de cel countie.] In this particular caſe of iſſues 
the juſtices in eyre delivered the eſtreats to the ſheriffe, vide be- 
fore ca. 18. which extendeth to fines and amerciaments. 

(9) Per rolles des juſtices.) That is, particularly, and not a 
totall. | 

Vide more for eſtreats the ſtatutes of 51 H. 3. W. 2. cap. 8. 


42 E. 3. cap. 9. 7 H. 4. cap. 3. 


CAP. XLVI. 
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Rot. Parl. Paſch. 
21 E. 1. Rot. as 


Int” communia 
in Scac. dc anno 
19 E. 2. 


Art. ſuper Chart. 
cap. 5. 
Fleta, I. 2. ca. 2. 


W. 2. ca. 18. 


W. 2. ca. 18. 


PU RYVTEIV #ft enſement, et per I is provided alſo, and commanded 
le roy commaunde, que les juſtices by the king, that the juſtices of 
ae laufe le roy, et juſtices de banke a the king's bench at Weſtminſter from 


W:/tminſter (1) deſormes per pledant henceforth ſhall decide 


all pleas de- 


les plees a terminer a un jour (2), avant terminable at one day, before any mat- 
que rien ſoit arraine, ou commence des ter be arraigned, or plea, commenced 


plees del jour & enſuant, forſpris que lour the day following, faving 


that their 


Meines ſoient entres, judges,et rendus, et eſſoins ſhall be entered, judged, and 
fer encheſon de ceo nul home ſe affie, que allowed; yet, by reafon hereof, let 
ine veigne au jour que don luy et, none preſume to abſent himſelf at the 


day to him limited. 


Firſt, in ſome impreffions both in French and Engliſh of this 
at, theſe words [ Et juſtices de bank al Mm] be omitted, and 
towards the end thele words [ forprije lour eines] be likewiſe 
mitted, both which withont queition ought to be inſerted as par- 
cell of this excellent law. | 
"8 miſchiefe before this ſtatute was, in reſpect of prepoſterous 
c diforderly hearing of cauſes; for many times the judges of 
= kings hench, and of the court of common pleas would by 

Portunacy of great men and others in the irregular time of H. 3. 


U 3 put 


* [ 256 ] 


ä 


* 
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Fleta, li. 2. C. 29, 


Mag. Chart. 


Weſtm. primer. 


put off matters to be heard at one day untill another, and at that 
time heare ſome other matters appointed to be heard on a 9, 
following, whereby the parties, whoſe cauſes were then Afar! 
pointed, were not onely delayed, and put to further charges ba 
many times, when their cauſe came to be heard, either were diſa 
pointed of their councell which they had inſtructed, or the da * 
eee, not being come, had no councell inſtructed at all; and 

eſides where witneſſes were requiſite, they many times failed of 
them: this law therefore is made to remedy theſe prepoſterous 
and diſorderly proceedings, and to give judges a juſt cauſe of 
deniall of any ſuch requeſts, though never fo powerfully, or im. 
portunately made, and that this law may ſerve for their buckler 
and ſhield, which Fleta rendreth in theſe words: 

Et proviſum eft, qucd jufliciarii de utroque banco placita ad unm 
diem adjournata per finiant, aniequam placita diei ſequentis quicguan 
flacitare incipiant, hoc tamen excepto, quod efſonium illius diei ſuperve. 
nientis admittatur, adj udicetur, et reddatur. 

And hereby it appeareth that both the ſaid clauſes ſo omitted, 
as 15 aforeſaid, ought to be inſerted. Of this kinde of hearing 
of cauſes it is truly ſaid, Merito bc dicuntur præ poſtera, quia in his 
præſunt poſteriora. | 

(1) Rue juſtices de banke le roy, & del banke al Weftm', &c.] 
This ſtatute being made in affirmance of common right doth ex- 
tend to the court of chauncery, court of exchequer, and to all other 
courts of juſtice, for that all are within the ſame miſchiefe, and 
therefore ought to be within the ſame remedy. 

(2) A terminer a un jour. | Upon this act this auncient conclu- 
ſion of law doth follow, Judicis officium eft opus diei in die iff 
perficere, | 

And this agreeth with that excellent law of Magna Charta, 
Nulli vendemus, nulli negabimus, aut differemus juſtitiam, vel rectun. 


Cap. 47. 


CAP, XLVII. 


| URVIEW e enſement, que ſi 
4 deſormes purchaſe briefe de 


novel diſſeiſin (1 ), et ce uy fur gue le 


briefe vient, come principal diſſeiſor 
mourge avant que of e ſort paſſe, que 
le p eit fon "oP entre foundus ſur 
diſſeiſin, ſur le heire, au ſur les heires 
les diſſeiſors (2), de quel age que ili 

tent. En meſme le maner eit le heire, 
ou les heires le * diſſeiſee lour briefes 
dentre ſur les di 52 lour . wi 
ou lour beires (3), de quel age que ils 
ſeient. Et fi paraventure le aiſſeiſee 


mourge avant gue il eit fon purchaſe 


fait (4), iſfint que pur les nonages des 
 peires dun * ne 4 


£1 


uter (5) ne ſoit le 


257 briefe 


T is provided alſo, that if any from 
henceforth purchaſe a writ of novel 
diſſeiſin, and he againſt whom the 
writ was brought as principal diſſei- 


ſor, dieth before the aſſiſe be paſſed, 


then the plaintiff ſhall have his writ 
of entrie upon diſſeiſin againſt the 
heir or heirs of the diſſeiſor or diſſei- 
ſors, of what age ſoever they be. In 
the ſame wiſe the heir or heirs of the 


diſſeiſee ſhall have their writs of 


entrie againſt the diſſeiſors, or their 
heirs, of what b 
peradventure the diſſeiſee die before 
that he hath purchaſed his WIIt; 0 
that for the ponage of the heirs of *c 


age ſoever they be, if 


12 
ih... 


ER RESORT IT , + = * 
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irn ſe abatus, ne le plee delay (6), mes 
en quant que lhom® Polit ſans ley offender, 


ſoit haſte pur la freſh ſuit apres le aij- 
him (7) 


Et en meſme le maner ſoit 
en ceo point gard en droit des prelates, 

nts de religion, et auters (8), as 

yeux terres et tenements en nul maner 
puaſſent devener apres auter mort, le 
quel que ils ſoient diſſ-iſees, ou aiſſeiſours. 
Et js les parties en pledant diſcendont en 


muſt, et lengueſt paſſa encounter le 


heire deins age, et noſmement encounter 
þ hecre le diſſeiſee, que il en ceo caſe eit 
lattaint (9) de la grace le ray ſans rien 
finer. 
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one party, nor of the other, the writ 
ſhall not be abated, nor the plea de- 
layed; but as much as a man can 
without offending the law, it muſt be 
haſted to make freſh ſuit after the 
diſſeiſin. And in like manner this 
ſhall be obſerved in all points for the 
right of prelates, men of religion, and 
other to whom lands and tenements 
can in no wiſe deſcend after others 
death, whether they be diſſeiſees or 
diſteiſors. And if the parties in 
pleading come to an inqueſt, and it 
paſſeth againſt the heir within age, 
and namely, againſt the heir of the 


diſleiſee, that in ſuch caſe he ſhall 
have an attaint of the king's ſpecial 


: grace. 


Mirror, ca. 5. * (Dyer 137. 6 Rep. 4. 17 Ed. 3. 16. 12 Ed. 4. 17. 8 Ed. 3. 71. 21 Ed. 3. 
27. 27 H. 6. 1. Fitz, Age, 71. 3 Bulſtr. 137. Regiſt. 229, 230. 13 Ed. 1. ſtat. 1. c. 15.) 


The miſchiefe before this ſtatute was, that if a man had been See the Cuſtum. 
diſciſed, and either the diſl-iſce, or the diſſeiſor had died, their de Norm. ca. 43. 
heice being within age, in a writ of entre ſur diſſeiſia brought by the 
heire of tae diſſeiſee being within age, or by the diſſeiſee or his 
heire againſt the heire of the diſſeiſor being within age, the paroll 
had demurred untill the full age of the heire reſpectively, which 
was a great delay, and is remedied on both parts by this act. 


(1) Purchaſe briefe de novel difſeifin.) Albeit the diſſeiſee pur- 3 E. 3. age 71. 
chaſed no writ of aſſiſe of novel diffeifin, yet the heire or heires of 8 FE. 3. 71. 


the diſſeiſor are within this ſtatute ; for ſecing in this caſe here put 
by the makers of this law, true it is, that notwithſtanding the pur- 
chale of the writ in a writ of en/re ſur diſſeiſin brought by the diſ- 
ſeiſee againſt the heire of the diſſeifor, the heire ſhould have had 
his age to the great delay of the demandant, this is ſhewed for a 
miſchiefe in this particular caſe, to perſwade that the law might 
be generall, though no writ was brought, as by the body of the 
act appeareth. _ 

(2) Briefe de entry foundus fur diſcifin, fur le heire off heires les 12 B. 4. 17. 
diſſe; rs.) This is to be underſtood of a writ of entry in the per, 5 E. 3. age 70. 
and not in the Polt, for the words of the ſtatute be ar le heire le 6 E. 3. 3. 
af ſor, which is a writ of entry in the fer, and therefore if the 21 E. 4. 15. 
heire of the diſſeiſor make a feoffment in fee, and the feoffee dieth, 27 H. 6. 1. 
his heire within age, in a writ of entry againſt the heir, he ſhall Dier 4 Mar. 137. 
have his age, for this act extends but to the heir of the diſſeiſor, | 
who ſitteth in his fathers ſeat, and commeth to the land without 
conuderation; but otherwiſe it is of him that purchaſeth the land 
v Ar heir, for he and his heires are out of the letter and meaning 
of this act: the ſame law is of the yowchee and price in aide 
Within ape, : : . \ | | 
5 the fem” heire of the diſſeiſor taketh huſband, and hath iſſue 17 E. 3. 61. 

0 in age, and dieth, the diſſeiſee bring a writ of entry againſt *7 H. 6, Is 
tenant by the chrteſſe, he pray 5 of the heir within age, 
4 © 


| 
j 
| 
| 
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he ſhall have his age, for this is a writ of entry in t ' 
brought againſt the tenant by the curteſie, and 100 out 7 , Hs 
24 E. 3. 25 b. If there be two brothers, and a ſiſter, the elder brother dilele 
46, 47» one, and dieth, and the land deſcendeth to his brother, and be wy 
ters and dieth ſeiſed, and the land deſcendeth to the ſiſter withia 
age: in a writ of entry brought by the diſſeiſſee againſt the fit "y 
ſhe ſhall be ouſted of her age by this ſtatute : wherein three thing 
: are to be obſerved. Firſt, that the mediate heire on the part of 
[ 258 ] the diſſeiſor is within this ſtatute. 2. That though the ſiſter is t 
make herſelf filter and heire to the younger brother, and A. 
to the diſſeiſor, for that her younger brother entred, yet i, 
ſhe heire within the meaning of this ſtatute to the diſſeiſor, and 
therefore to be ouſted of her age, 3. That a writ of entry in the 
per and cui in this ſpeciall caſe is within this act. | 

Speciall heires, as in gavelkinde, borough Engliſh, and the ſiſter 
of the whole blood are on both fides within this ſtatute, for though 
they be not heires by the common law, yet are they heires within 
the intention of this law, which is to be taken benignly, being 
made for expedition of juſtice, and to ouſt delay. 

$ k. z. 71. (3) En naſie le maner eit le heire, ou les heires Ie diſtiſee lor 

2 E IS briefes dentre ſur les diſſeiſors ou lour heires.] This is to be underſtood 

6 E. 3. * as well of the mediate as of the immediate heire of the diſſeiſor; 
and therefore if there be grandfather, father, and ſon, and the 
grandfather is diſſeiſed and dieth, and the father of full age like. 
wiſe dieth, the ſon is within age, and brings his writ of entry 
againſt the diſſeiſor, he is an heire within this ſtatute, for he maketh 
himſelfe heire to the grandfather, who was the diſſeiſee. 

(4) Er A peraventure le difſeiſte murge avant gue il eit fon purchaſe 
fait.) Here by expreſſe words proviſion is made, though the diſ. 
ſeiſee die before the purchaſe of his writ, whereof ſomwhat hath 
been ſaid before. 

(5) nt gue pur les nonages des heires dun part ne daut”, &c.] 
Where the demandant or the tenant ſhall have his age at the com- 
mon law, you may reade at large in Markals caſe aboveſaid: 
it is there reſolved, that the heire as well of the demandant as the 
tenant, ſhould have had his age in this caſe. | 

(6) Ne fort le briefe abatus ne le plea delay.] Here abatement is 
taken for putting off the writ and plea without day untill full age, 
but the writ is not abated, that is, overthrown, non cadit breve, for 

Prat.li. 5. fo. ſo Bracton ſzith, Minor ante tempus agere non poteſt infra etatem, mar- 
7 4-f. 218. ine in caufe proprictatis, nec etiam convenire, ſed differetur uſque atatem, 
2 ſed non cadit breve. <2 


8 E. 3.77. (7) Nur la freſb ſuit apres le diſſeifin.] Statutum de V. I. habetur 
wr $5 25 intelligi, ubi heres difſeifiti facit rec — 9 aliter non. 
wie asf This freſh ſuit is not to be underſtood between the diſſeiſor and 
an 42 the difſeiſee, although the diſſeiſor continue in poſſeſſion by the 
Lib. 6. fol. 4. ſpace of 30 or 40 yeares, &c. But when the diſſeiſor dies, then is 
Markals caſe, the freſh ſuit to'be made, and that is regularly within a yeare and a 
1 785 day after the death of the diſſeiſor, for within that time continuall 
. A . claim may be made, which is in law recens et continuum clameum, an 
E 3. 25. 46. within that time an appeale of death may be brought, which is rec 
* inſecutio, and fic in multis aliis ſimilibus. 
(8) Er droit des prelats, gents de religion, et auters, &c.] This 
clauſe is to be underſtood of eccleſiaſticall perſons, that be regular, 
and not of eccleſiaſticall perſons, that be ſecular, for the _ 


= «0 : 
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dead perſons in law, to whom no lands (as this ſtatute ſpeaketh) 

6 deſcend after the death of any other: but to the ſecular, as to 
biſhops, parſons, vicars, and the like lands may deſcend, and there- 
fore they are not within this clauſe, but within the former branches 
of this act for ſuch lands as they are ſeiſed of to them and their 


heirs in their naturall capacity. 


Fit latiaint.] Of the writ of attaint, ſee before the ſtatute of 


Matlebridge, cap. 14, and here Cap. 37. 


CAP. XLVIIL 


l eardein ou chiefe ſeignior enfeoffe 
8 109 ul home de A 2275 que eſt del 
heritage del enfant {que eſi deins age 
it en ſa garde) a le diſberitance del 
heire: purview eſt, que le heire eyt 
maintenant ſon recoverie per briefe de 
novel diſſeiſin vers ſon gardein, et vers 
|: tenant (2). Et bit la ſeiſin baille 
per juſtices (fi el fort recover” ) al pro- 
chein amy lenfant, a que le heritage ne 
purra my diſcend (3), pur approver al 
veps lenfant, et a reſpender des iſſues al 
heire quant il viendre a ſon pleine age. 
Et le gardein perde a tout ſa vie la 
garde (4) de meſme la choſe recover”, 
et tout la remainder del heritage, quel 
tient en noſme del heire. Et fi auter 
gardein que chiefe ſeigniour (5) le face, 
perde le garde de tout cel choſe (6) a cel 
fatts et ſoit en grieve peine envers le roy. 
Et fi lenfant ſoit eſhigne, ou diſturbe 
per le gardein, ou per le feaffee, ou per 
auter, per que il ne puiſſe ſa aſſiſe ſuer, 
ſue pur luy (7) un de ſes prochein amies 

) gue voudra, et foit a ceo reſceve. 
W. 2. cap. 15. | 


[ 259 ] 


] F a guardian, or chief lord, infeoff 

any man of land, that is the inhe- 
ritauce of à child within age, and in 
his ward, to the diſheritance of the 
heir; it is provided, that the heir ſhall 
forthwith have his recovery by aſſiſe of 
novel diſſeiſin againſt his guardian, and 
azain't the tenant; and the ſeilin ſhall 
be delivered by the juſtices (if it be re- 
covered) to the next friend of the heir 
(to whom the inheritance cannot de= 
ſcend) for to improve to the uſe of the 
heir, and to anſwer for the iſſues unto 
the heir, when he ſhall come unto his 
full age; and the guardian, durin 
his life, ſhall loſe the cuſtody of the 
thing recovered, and all the inheri- 
tance that he holdeth by reaſon of the 
heir. And if another guardian than 
the chief lord do it, he ſhall loſe the 
wardihip of all together, and be griev- 
ouſly puniſhed by the king. And if 
the infant be carried away, or diſ- 
turbed by the guardian, or by the 
feoffee, or by other, by reaſon where- 
of he cannot ſue his aſſiſe, then ma 
one of his next friends (that will) 
ſue for him, which ſhall be thereto 
admitted, 


(Fitz. Affe, 105. Bro. Aſſiſe, 491. 2 Ed. 3. 16. 8 AfT. pla. 22. 27 H. 8. 3. 40 Ed. 3. 16. 


i Cd. 1. ſtat, 1. c. 15. Raſt. 366, 367.) 


The miſchief before this ſtatute was, that when the gardein in 
clivralry made a teoffment in fee, the judges, for the ſaving of the 
warranty between the ſeoffor and the feoffee, and that the right of 
den might be ſaved, allowed that a writ of entry in the per did lye 6 
arte heir before this ſtatute, as itappeareth by Bracton, and 15 H. 3. Brad. I. 5. fo. 


nay, 324+ 15 E. 3. 


239 
Nre. 878. 19E. 2. 


Aſſ. 4:0. 
4 E. 2. Bregggo. 


19 E. 2. Aſl. 
400. 7 E. 3. 69. 
8 E. 3. 63. 

8 Aſſ. 28. 14 E. 
3. Feoffmts. 67. 
10 E. 4. 18. 
Vid. W. 2. c. 25. 


Weſt. 2. Ca, 25. 
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Mirror, cap. 5. 
8 


Fleta, li. I, c. 11. 
10 E. 4. 18. 
W. 2. cap. 25. 


Fleta ubi ſupra. 
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nay, th? judges in ancient time did allow a writ of entry in 
per, as it appeareth by the old Regiſter, of a feoffment made y 
baillie: but this opinion, or errour rather, was holpen by the A 
lution of the judges; and the alienation of the gardein 4 
act) to be made-1s holpen by this act, by enecting and declar 
that an aſſiſe of novel diſeiin doth lye againſt the gardein 5 415 

1s 
feoffee ; therefore of a feoffment made by the gardein after the f 
tute, no writ of entry in the per doth lye, but an aſſiſe of nove! 4. 
fin: and the ſtatute hath adjudged the froffment a aiſtifin; but g 
an alienation by the gardein before this ſtatute, a writ of entry; 
the per doth lye after this act, becauſe this act doth extend to fo 
ments made afterwards, as appeareth by the letter thereof; but if 
the tenant alien, and the gardein and his feoffee dye, or if the heir 
dye, ſo as no aſſiſe can lye by this act, then of ſuch an ali-naticy 
after this act a writ of entry doth lye: and all this is approved by 
the We of our books, and upon theſe diverſities all the books 
are reconc.led, | 

This ſtatute ſpeaketh onely of a gardein in chivalry, therefore 
tenant for yeers, tenant by elegit, ſtatute merchant, &c. ſhall be re. 
ſerved till we come to the ſtatute of W. 2. cap. 25. | 

(1) Enfeoffe.)} The feoffment at theſe times was the penerall 
aſlurance of the realm, but a fine is within this act, for that is 3 
feoffment of record. | 

(2) Maintenant ſor recoverie per brieft de novel diffeifin vert ſin 
gardein, et vers le tenant.) Here two things are to be oblerycd, 1, 
upon this word maintenant, that is, preſently without any delay; 
and this 1s the 7. a& made at this parliament for expedition of 
Juſtice, and for the ouſting of delayes; for as it is commonly aid, 
the devill deviſeth delayes: wherein this noble king followed the 
ſteps of that good king Alfred, in whoſe time the law of England 
was as followeth; Er fon temps puiſſoit cheſcun pl aver commilſiin, ou 
briefe a fon viſe) al ſeigniour de fee, ou a certein juſtices aſſignes fur che/+ 
cun tort ; en ſon temps ſe haſta droit de jour en jour, ifſint que oufter 15 

ours neftoit nul default, ne nul ine gf Auger” 
2. By this act, not onely the gardein is a diſſeiſor, but the 
feoffee allo; and fo doth Fleta render it, Et apud Weſtm' fuit 
proviſum quod cuſtos, qui alienat terras heredis, habeatur pro diſſeifitort, 
Sc. and ſoon after he ſaith, Habeantur pro difſeifitoribus tam cuſtcsy 
uam emptor. 

(3) Et foit le faifin baille per juſtices, &c. al prochein amy del infant, 
a que le heritage ne purra my diſcend'.] This clauſe Fleta rendreth in 
this manner, Et cum terra fuerit recuperata, tradatur propinquiori ani- 
co, cui hæreditas deſcendere non debeat, qui reſpondeat putro de exitibu, 
cum ad ætatem ſuam pervenerit, 

And where the ſtatute faith, Sor, c. baille per juſtices, the mean- 
ing is no more but this, that the ;uſtices before the recovery wi 
had, ſhall charge the next of the kin, to whom the land cannot de- 
ſcend, to take according to this act the cuſtody of the lands, and to 
yeeld a true account to the heir at his ſull age, and to enter an order 
of court thereof accordingly. | 

And he is neither a gardein in chivalry, nor in ſoeage, but 
a ſtatute gardein in lieu of the gardein in chivalry by force of this 


And if this gardein dye before the full age of the heir, his exe- 
cutors ſhall not have the cuſtody, but the next of kin, to pho t 
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land cannot deſeend; for this ; 
wm 2 gs en land M. near) annexed it to the next of 
(4) . gar ein perde a tout 72 
is to be underſtood of a fel roy nb Wart ve.) This hennsh 
lord, for he 15 not onely to loſe the cuſtody of N. ſay, of the chief 
all the reſidue of the heritage which he had e land aliened, and of 
loſe all benefit of wardſhip of that tenancie, b ey ward; but alſo to 
during his life, for that againſt the office * © letter of this law, 
hth ſought the diſheriſon of the heir which h * of a gardein, he 
and Fleta tranſlateth this clauſe in theſe * ad in his cuſtody: 
minus gui Hoc facial, amittat cuſtodiam tota 3 et fi fit capitalis do- Fleta, Ii. 1. c. 11. 
um d terra alienata; but in this caſe the 94 0 tam de reſiduo, 
of * tenancie, of any part thereof hath —_ op his feoffment Vide 1. part Ine 
rl ur ever, whether the feoffment be made "gu ed his ſeignio- ſtit. ſeck. 968. 
. 
ag in irmative i uring his li 
1 . operation ofthe common 
5) f 7 auter gardein ue hi A vor 
rardein in fait + a8 ed es we Fee This is intended of a 
mother, he is called a gardein in fait; 8 by Fie the cuſtodies ro 
fuerit cuſtos, quam capitalis dominus feodi 11 ot leta ſaith, er i alius Fleta ubi f 
1 1 - | ins, amittat cuſtodiam rei apra. 
Vibes 2 e gara? de tout cel ch 1 
l te * forteiture of 8 SER wy 82 
de, eoffment were mad ; mmon law of the 
of that part onely b e of the whole; and if | 
. y by the com ; if of part, the 
Sete of the whole mon law; but this ſt art, then 
> land in w . . atute giveth the 
=. 1 body is not loſt, 8 wy in thas, the 
walte . F o more then upon the ſtatute of & = endeth to [ 261 ] 
Te 8 * diſheriſon of the heir, the ſtat e caſe of Gloc'. cap. 5+ 
3 * not loſe the euſtody 4 N faith, perdra te 
e wa wes dre, ta, is the cauſe of he * — Mich. 28 H. 8. 
1 1 - , - Benloes 7 
0% d, both for body and land. — the hate Ball be 
e . © © 
this 20 ee 2 un de ſes prochein amies.] Bef, g 5 
TRY = gar 2 1 feoffee, or ſome 2 2 of 
by attor , ſo as he could not take hi nn 
2 N comes not appear, therefore ee by law, and See before, c. 42. 
en enn 
court; and NY * in amy, albeit be nas — of 3 
the ince the ſtatute of not preſent in | 
7 11 ule is holden, that an mas ey: which is gener all, 
(8) Proc The "ew ue by prochein amy, 
of gardein a . þ Amicus propinguior ; in ou | 
mw IR wg & A rat wot oak: paces 
the . . ö z Ee 
* N 2 is 8 = © e all one, 
ome as the prochein A r 
and EN s of the r y the judges to be 
8 0 troth the beſt prochein amyes 8 A of their place 
Pleta n — | . 
writ ad ſequend is Cauſe in theſe words, E | 
. naum, ſeguat f s, Er fi haves i a: a 
dg; and this admiſſion Is — — _— at er. — 28 
8 ve court, but the gardein 48 E. 3. 10. 


Ault put in a warrant, 
e 33 E. CO Attor- 
ney 94 · 19 Aft, 
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34 Aſſ. 5. 28 Aff. In an action of waſte, brought by an infant againſt the abbot of 

2. 29 * 67- R. as gardein in chivalry, guas tenet, the infant came not in Perſon 

35 . 4 | * = but one came as prochein amy by the ſtatute, which is intended þy 

7-5.F.N.B, the faid ſtatute of Weſt. 2. and prayed to be received to ſug, for 

27.1. 13E.3. that the infant was eſſoined; againſt which this objection ug 

Attorney 76. made, that it appeared not judicially to the court that the infant 
was eſſoined, and that ſuch a ſuggeſtion in the caſe of aſi 2nd 
mordanceſter had uſed to be made, becauſe the eſſoyning, which 
is the cauſe that the ſtatute ſetteth down, might be enquired d 
being a jury, the firſt day, but otherwiſe it was in the caſe at ths 
barre being an action of waſte ; but it was reſolved, that the pr, 
amy ought to be admitted upon the ſaid ſuggeſtion in this caſe, fu 
that the writ is brought againſt the gardein, which peradventun 
had effoined the infant, and he of his own wrong ſhall not take 44. 
vantage, and therefore the court did award that the prochein 
ſhould be admitted to ſue, &c. Which caſe | have remembred ben 
becauſe it may ſerve for an expoſition as well of this act of Weft, 
1. as of the ſaid act of Weſtm. 2. 


CAP. XLIX. 


N briefe de deter dont dame riens IN a writ of dower called ut 

nad, ne ſoit le briefe abatus per nihil habet, the writ ſhall not abate 
exception del tenant (t), pur ceo que el by the exception of the tenant, becauſe 
avera reſcerve ſon dower de auter home ſhe hath received her dower of ano- 
avant ſon * purchaſe, fil ne puit ther man before her writ purchaſed, 
monſire que el eit reſceive part de ſa unleſs he can ſhew that ſhe bath re- 
dotber de luy meſme (a) et en meſme <eived part of her dower of himlclh, 
la ville (3) avant ſon briefe purchaſe and in the ſame town, before the writ 
(4). purchaſed. 


(Reg'ſt. 170, 171. Fitz, Voucher, 196. Fitz. Dower, 75, 76. 86. 8g. 114+ Kel, 128.) 


[262 The miſchief before this act doth notably appear by Bracton, 
Bract. li, 4. fe. who treating of this writ, Dude nihil habet, ſaith, ad hoc autem quid 
311. b. dicil mulier in intentione ſua (et unde nihil habet) fi quidem partem ati 

habuerit, licet minimam, fi boc dedicere non prffit, vel cum hoc probatum 
fuerit, cadit breve, nec de refiduo quod ei defuerit poterit fibi projpicre 
niſi per breve de recto de dote, nibil igitur recipiat de dote ſua ante brt- 
Vis impetrationem, ita qued breve contineat omnes deforcientes ubicang; 
Fuerint in uno comitatu, vel in diverſis. Et cum omnes  contineanti, 
tunc primo recipiat, et ſi recipiat ante judicium, etiam fine judicio nn 
obftabit ei exceptio, quod aliguid habuerit, quia reſpondere poterit, quod 
fatisfatum oft ei ante judicium, &c. fi petens dicat quod exceftit 
c. ei mocere non debet, quia nibil habet in tali villa, vel in alia 
tali villa, non valebit talis ſua replicatio, quia id quod dicilur (und? 
nihil habet) non debet referri ad villas, ſed ad dotem : hereby doth the 
miſchiefe before this act manifeſtly appear. Mt 
Fleta, li. 5. c. 25. And Fleta rehearſing the effect of this ſtatute, ſaith, in brev! an 
de dote unde mulier petens nibil habet, non cadit breve per exceptionm 


tenentis petentis judicium de brevi, deficut ſupponit eam nibil gy” 
c 


ip. 49+ Weſtm. primer. 


Mt aliq 
ptingente, 
mpetrationem. 


ouchee being tenant in law. 


writ of dower (unde nihil habet ) againſt B. by the expreſſe pu 


ker dower. 


rot the ſame tenant. 


uid habeat, wel dotem ſuam de aliquo receperit pro parte ipſam 
nf partem dotis receperit a ſeipſo in eadem villa ante brevis 


xcehtion del tenant.] Regularly tenant is taken for him 
Wy der f the free hold, but in the caſe of dower, it lyeth 
inſt gardein in chivalry, becauſe in that caſe he is to anſwer for 
de heir, bat not againſt the gardein in ſocage. See hereafter in 
his chapter, Where this exception ſhall lye in the mouth of the 


(2) De by meſme.] Firſt, it muſt be of the ſame tenant, and not 
f another, though it de in the ſame town; as if the huſband in- 
-offeth A. of Whiteacre, and B. of Blackacre, both in Dale, and 


262 


Brit. fo. 258, 
13 E. 1. Bre.863« 


8 E. 2. ibid. 809, 
18 E. z. ibid. 8 33. 


6 E. 3. 257. 
7 E. 3. 308. 
8 E. 3. 384. 

10 E. 3. 509. 


11 E. 3. Bre. 47 5. 
13 E. 3. ibid. 242. 
16 E. 3. ibid. 6 57. 
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view of this act, for he is not the ſame tenant of whom ſhe received 


Secondly, if A. having a wife doth infeoffe the huſband of one 
acre, and the wife of another, and both in Dale; A. dyeth, the 
bulband afligneth dower of his acre, yet doth the writ of dower 
{unde nibil habet) lye againſt the huſband and wife, for they are 


Thirdly, if the baron be ſeiſed of Blackacre and Whiteacre in 
Dale, and after the coverture maketh a leaſe for life of Blackacre, 


and granteth W hiteacre and the reverſion of Blackacre to A. and his 
heirs, to whom attornment 1s made, and dyeth; the wife receiveth 
dower of A. of Whiteacre, and after the leſſee for life dyeth, the wife 


ſhall have a writ of dower (unde nibil habet) to be endowed 


of 


Blackacre; for albeit it be againſt the ſame tenant, and in the 
fame town, and before the writ purchaſed, which are the three 
points required by this act, yet is there another property neceſſarily 
implyed, and that is, that he be ſuch a tenant of both the one land and 
the other, at the time of the receit of dower, as ſhe might have had 
her writ of dower (unde nibil habet againſt him, of both which 
ſhe could not have in this caſe, in reſpect the leſſee for life was 
tenant of the free-hold at that time, and ſo no default in 


her, | 


de wife receiveth dower of A. ſhe notwithſtanding ſhall have 4 E. 3. 42. 


Brit. fol. 257. 
12 E. z. Dowec 
89. 


2 E. 2. Dower 
124. 

12 E. 3. Dower 
86. 


The baron is ſeiſed of a carue of land holden by knights ſervice, 3 E. z. Dower 
and of Whiteacre in Dale, and after the coverture infeoffeth A. of 76. 3 E. 3. 
Whiteacre with warranty, and dyeth, his heir within age, the gar- 
dein afligneth dower of the carue of land, and then the wife brings 
her writ of dower againſt A. who voucheth the heir in the cuſtody 
of the gardein, the gardein pleads the receit of dower of the ſaid 


carue in the ſame town, and adjudged a good plea and the writ 
Cover (unde nibil habet) abated, 8 | | 


of 


The ſame law it is, if the gardein that aſſigned the dower 
dyed, and the heir had been vouched in the guard of his 
executors, his executors in the caſe aboveſaid ſhould plead the ſame 


Plea, 
And fo if the heire in that caſe had been vowched of full age, 


he 


night have pleaded as vowchee, as an aſſignement of dower by him- 


klte in the ſame tow ne. 


doth ] 


(3). En meſme la wille.) A writ of dower, unde nihil habet, 
ie m an hamlet, but yet if the demandant have received 


"ver out of the hamlet, and in the ſame town, the writ ſhall 


Wate; otherwiſe it is, though it be in the ſame pariſh, if 


it 
be 


Voucher 196. 
Kelw. 128. 


* 
* 
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Firſt part of the 
Inſt. ſect. 39. 


18 E. 2. bre 829. 
4 E. 3. ibid. 745. 
4 E. 3. 52. 
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Fleta ubi ſupra. 
Bracton ubi 
ſupr. 3 E. 3. 
Vowch. 196. 
12 E. 3. Dower 


86. Regiſt. 171. 


E 


Regiſt. fol. 61. 
Bracton. 


Britton, fol. 1. 


17 E. 2. Prærog. 


Regis. 26 E. Jo» 
o_ Imp. 95. 
18 E. 3. Scire 


fac' 10. 8 H. 4. 
2. 9 H. 4. 6. 15 E. 4. 12, 13. 


T pur ceo que le roy ad fait cel 
choſe (1) al honour de Dieu, et 
ſaint eſgiiſe, et pur le common profit de 
people, et pur le allegeance de ceux queux 
font greves (1), il ne voit my que au- 
terfoits puiſſent turner a prejudice de 
luy, ne de [a corone: mes que les droits, 
que a luy apperteign (3), luy ſoient 
ſaves en touts points. 


Weſtm. primer. Cap. vo 
be in another town, for the words of the ſtatute be, en meſme l 
ville. | 

(4) Avant fon briefe purchs/e.}, Of this clauſe Fleta faith thy 
Si partem dotis ſue receperit poſt breve impetratum, quamvir 4 
ipſo tenente, non propter hoc cadit bre ve mulieris, cum dicty, 
terit ante judicium, quod de refiduo, vel emilſione eft ei ſatigfadun 
and ſo it appeareth by Bracton, it was, as to this point, at the con. 
mon law. | 


CAP. L. 


A ND foraſmuch as the king hath 

ordained theſe things unto the 
honour of God and holy church, and 
for the commonwealth, and for the 
remedy of ſuch as be grieved, he 
would not that at any other time it 
ſhould turn in prejudice of himflf, 
or of his crown; but that fuch right, 
as appertains to him, ſhould be ſaved 
in all points, 


This is a ſaving to the king of the rights of his crowne. 

(1) Cel choſe.] That is, that this ſtatute of W. 1. which hath 
been made to foure excellent ends, viz. the honour of God, the ho- 
nour of the church, for the commomvealth, and for the remedy, di- 
burdening, and eaſe of them, that be grieved, ſhould not be preju- 
dicial to him, or to his crown, but that the rights, which to him ap- 
pertain, ſhould be ſaved. | | | 

(2) Allegeance de ceux queax ſont greves.] This ſhould be dl. 
wviance de ceux, Sc. That is, diſburdening, remedying, and ealng 
of ſuch as be grieved. 12 : 
(3) Mes gue les droits queux a luy appertain.] That is to. fay, 
the kings rights, or the kings rights of his crowne, or the rights 
of the crown, for ſo theſe, which, ſince are called prerogatives, before 
this time were called jura regia, or jura regia corone, ON ju's 
corone ; Brafton cals them privilegig regis, and Britton, dit 1 
roy. NY 

But ſince this act jus regni, Sc. hath been commonly called 
2 regis, which is all one with this, that this act calls rot 

roy. | 2 | 


See the firſt part of the Inſtitutes, ſoct. 3. Lex corenes 


CAP. 


Cap. 51. 


E T pur ces que graund charitie ſerra 
de faire droit a touts en tout temps 
(1), 4 meſtier ſerroit: purview eft 

r aſſentment des | prelates (2), que 
aſſes de novel diſſeiſin, mortdaunceſter, 


it de darrein preſentment (3) fuiſſent 


Weſtm. primer. 


| 264 


AP. LI. 


ND foraſmuch as it is great cha- 
rity to do right unto all men at 

all times (when need ſhall be) by the 
aſſent of all the prelates it was provid- 
ed, that aſſiſes of novel di ſſei ſin, mort- 
daunceſter, and darrain preſentment, 


ſhould be taken in Advent, Septua- 
geſima, and Lent, even as well as 
enqueſts may be taken, and that at 
the ſpecial requeſt of the king, made 
unto the biſhops. , 


priſes en le Advent (4), en Septuageſime 
oy et en Quareſine (6), auxibien come 
le hame prent lenqueſts, et ceo pria le roy 
as eveſques (7). 


The cauſe of the making of this ſtatute doth manifeſtly appeare 
by Britton, who being B. of Hereford, and expert both in the com- 
mon and canon law in his chapter De challenge de jurors, ſaith thus, 
Et fils y/etent afſets des jurors uncore purrount aſcuns etre remowables per 
derie challenges des parties, et auxi pur le temps en caje : car heures ne 
font pas meures car per canon tft defendu de ſaint ejgliſe ſur peyne de 
excommengement, que de la Septuageſme jeſque al utas de Paſche, ne del 
commencement de Advent jeſque al utas de la Efifayne, ne en jours del 
quatre temps, ne en jours de major letanies, ne n jours de roveyſouns, ne 


\ 


en le ſemaigne de Penteceſt, ne en temps de ſcier lees, ne de vendenges que 
durent de la &. Margaret jeſque al 15. de ſuine Mi hae!, ne en folemne 
Jours ae feſaints de ſaints, nulluy nt jurge ſur le evan;ehes, ne nul ſecu- 
lar plea ne tei gue, ne ſummons ne face en temps avandits, iffint que touts 
ee temps ſoit done a Dieu prier, et de pejer contekes, et de acco-der 
car, que ſont & diſcord, et pur coiller les biens del terre, dout le people doit 
Dre. p 
Which in reſpect of ſome difficulty I have thought good to tranſ- 
kte; „and if ſuffictent jurors appeare, ſome are removeable for 
« juſt challenges of the parties, and alſo for the time in caſe; for 
all houres are not fit for all ſeaſons: for it is forbidden by the 
canon of holy church upon paine of excommunication, that from 
he Septuageſme untill eight days after Eaſter, and from the begin- 5 
ning of Advent untill eight days aſter the Epiphany, (or twelfe day) N 1 
or in the dayes of the ioure tines (that is, the ember dayes ap- 
pointed for publike faſts foure times in the yeare) or in the dayes 
* of the great letanies, or in rogation or gange dayes, or in the 
_ veek of Pentecoſt, or in time of harveſt, or of vintage which 
* dureth from the feaſt of S. Margaret (which is the thürteenth of hen. 
1 July) untill 15 dayes after the feaſt of 8. Michael the arch- | 
„ angell, or in the ſolemne feaſts of the acts of laints, no man be 
* iworne upon the holy eyangeliſts, nor any ſecular plea be holden "34d 
„ n the times aforeſaid, but that all theſe times be given for 
7 EN. to God, and to appeaſe debate, and to accord them that 
be at diſcord, and to gather the fruits of the earth, whereof the 
people may live, which were works of piety and charity.“ 

5 att beginneth with a maxime of law, Summa charitas eff 

Facere 


Britton, ca. 53. 
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Int' leges Edw. 
regis, anno 


Dom. 924. 


[ 265 ] 
27 Hf. b. c. 5 


Forteſcu, c. 5. 
fol. 66. b. 


Mirror, c. 5.4 1. 


Weſtm. pr imer. Cap. bt, 


Facere juſtitiam ſingulis in omni tempore, quando opus fuerit, and there. 


fore provideth that the three aſſiſes, viz. of novel diſelſin, mordawo 
and of darrein preſentment ſhould be taken in Advent, Septuageſme 
and Quareſme. | x 

(1) Tout temps.) Here is underſtood covenable in ley, for in 


the common law there be dies juridici, et dies non Juridici; di 


non juridici funt dies dominici, the lords dayes throughout the 


whole yeare, ſo called, becauſe the Lord and Saviour of the world 
did ariſe again on that day: and this was the ancient law of Eng. 
land, and extended not onely to legall proceedings, but to con. 
tracts, &c. Dacus ſ die dominice quicquam fuerit mercatus, re 100 
er oris præterea duodecim mulAator, Anglus triginta folidos nunerat:; 
and it 1s truly ſaid, reges, gui ſerviunt Chriſto, faciunt leges pro Chriſy, 
2. In Eaſter terme the day of the aſcenſion of the Lord Jeſus Chrig. 
3. Before the ſtatute of 32 H. 8. Trinity terme extended into the 
time of harveſt, and then in that terme the day of the nativity of 
8. John Baptiſt was not dies juridicus, but by that ſtatute chat terme 
is ſo abbreviated, as that day fals not within the ſame, onely dies 
dominici are not dies juridici in that terme. In Michaelmaſſe terme 
the day of All Saints, and the day of All Soules; and in Hilary terme, 
the day of the Purification of the bleſſed Virgin Mary, are not gies 


Juridici. 


And it ſhould ſeem by Forteſcue, that there be alſo hore juridice, 
for he dedicating his book to the prince faith, Scire te eliam cpu, 
quod juſticiarii Angliæ non ſedent in curits regis, nift per tres horas in 
die, ſcilicet ab hora octava ante meridiem, uſque horam undecimam com- 
pletam, quia peſt meridiem curiæ ille non tenentur, fed placitantes tunc ji 
divertunt ad perviſum, et alibi conſulentes cum ſervientibus ad legen, et 
aliis confiliariis ſuis, Quare juſticiarii poſtquam ſe refecerint, totum 
diei refiduum pertranſeunt ſtudendo in legibus; ſacram legends ſcriptu- 
ram, et aliter ad eorum libitum contemplando, ut vita ipſerum plus con- 
templativa videatur, quam activa, c. 

And the Mirror ſaith, Abufion eff que tient pleas per Dimenches (1, 
ſabbath dayes) ow per auters jours defendus, ou devant le ſoleil levie, au 
noctantre, ou in diſhoneſt lieu. 

(2) Purwview oft per afjentment des prelates.) Which is expreſſed, 
not that the prelates aſſented alone, but that it was enacted by the 
king with the whole aſſent of parliament, which is implied by thele 
words, purview eſt, and this act is entred into the parliament roll 


with the reſt made in this parliament. But per afſent des prelates is 


. See the firſt part 


of the Inſtitutes, 
fe. 524. 


added to manifeſt that this a& concerning the croſſing of a canon of 
the church was enacted by their aſſents. | | 

And here it is worthy of obſervation, that albeit divers judges of 
the realme were men of the church, as Britton, Martin de Patte- 
ſhull, William de Raleighe, Robert de Lexinton, Henricus de 


Stanton, and many others; and that the honourable officers of the 


Li. 5. fo. 1. Caw- 
dries caſe. 


Brit, ubi ſupra. 


realme, as lord chauncellor, lord treaſurer, lord privie ſeale, maſter 
of the rolls, &c. were in thoſe dayes men of the church, yet they ever 
had ſuch honourable and true-hearted courage, as they ſuffered no 
incroachment by any forein power upon the rights of the crowne, ul 
the lawes and cuſtomes of the realme, as in Cawdryes caſe in the fifth 
part of my Reports is partly ſhewed, and much more (if it were fe- 
quifite) may be ſaid in that behalfe, & 01 wh 

(3) En aſſilè de novel difjeifin, mordaunceſter, et darrein preſontment.] 
Hereof Britton ſaith, Les eve/pues nequident et prelats de faint 2 


Statut. de Bigams. 265 


nt Senſations que afſiſes, et juries ſont priſes en tiels temps per rea- 


fonabie encheſons , 


(4) Advent] Adwventus Domini in carne, et incipit die dominica 7 aff. p. 7. 
urin ante feſtum Sancti Andreæ, vel ipſa die Santi Andree, ff in 14 all, 4. 
Ania venerit; and endeth eight dayes, after twelfe-tide, or the 


E piphany. 


(5) Septuagefime.] Septuageſima beginneth on the third Sun- 
day before Shroveſunday, and endureth till eight dayes after 


Eaſter. 


(6) Puareſme.] Quadrageſima beginneth the firſt Sunday in Lent, [ 266 } 


and endureth all Lent. 


(7) Et ceo pria le roy as eveſques.] Faire and good words many 
times further, but never hinder any good work. 

How the canon aboveſaid tooke no place in other actions not named 
in this act (if you obſerve the times forbidden by the canon) is ma- 
nifelt by our bookes, and common experience in all ages ſince the 


making thereof. 


STATUTUM DE BIGAMIS. 2671 


Editum anno 4 Edw. TI. 


pnvilege of clergie. 


V preſentia venerabilium patrum 

quorundam epiſcoporum Angliæ, et 
aluru.1 de confilia regis, recitate fue- 
runt conſtitutiones ſubſcripts, et poſt» 
dum coram domino rege et confilio 
Juo audite et publicate, quia omnes de 
clio, tam juſticiarii, quam alii con- 
cordaverunt (1), quad in ſcripturam 
redigerentur ad erpetuam memoriam, 
t quad jirmiter obſerventur. 


T is called Sratutum de Bigamis of the fift chapter of this 
parhament, wherein thoſe that be 4igami, are barred of the 


1 N the preſence of certain reverend 

fathers, biſhops of England, and 
others of the king's council, the conſti- 
tutions under-written were recited, 
and after heard and publiſhed before the 
king and his council, foraſmuch as all 
the king's council, as well juſtices as 
other, did agree that they ſhould be 
put in writing for a perpetual me- 
mor y, and that they ſhould be ſtedfaſt- 
ly obſerved. 9 


Here may yon obſerve the ancient order of proceeding in par- 
lament fax paſſing of bills; firſt a ſelect committee of certain 
biſhops, barons, and ſome of the commons, with the judges aſ- 
ants (who after are expreſly named) expreſſed here under theſe 
words, et gliorum de conſilio regis (for at this time the lords and 
commons ſate together) and after the committee of both houſes 
ad reſolved hereupon, then ta report it to the whole councell here 
* 
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Int' leges Edw. 
regis, anno 


Dom. 924. 


[ 265 ] 
27 He. 6. c. 5 


Forteſcu, 0. Tis 
fol. 66. b. 


ram, et aliter ad eorum libitum contemplando, ut vita ipſorum plus con- 


Mirror, c. 5.4 1. 


with the reſt made in this parliament. But per afſent des prelates 1s 


See the firſt part 
of the Inſtitutes, 


fect. 524. 


Stanton, and many others; and that the honourable officers of the 


Li. 5 fo. . Caw- 
dries caſe. 


Brit, ubi ſupra. 


facere juſtitiam ſingulis in omni tempore, quando opus fuerit, and there. 


Juridici. 


Weſtm. primer. Cap. zi. 


fore provideth that the three aſſiſes, viz. of nowel difſeiſin, mordauno 
and of darrein preſentment ſhould be taken in Advent, Septuageſme, 
and Quareſme. 
(1) Tout temps.) Here is underſtood covenable in ley, for in 


the common law there be die, juridici,' et dies non juridici; din E 
non juridici funt dies dominici, the lords dayes throughout the a 
whole yeare, ſo called, becauſe the Lord and Saviour of the world da 
did ariſe again on that day: and this was the ancient law of Eng. * 
land, and extended not onely to legall proceedings, but to con. 
tracts, &c. Dacus fi die dominice quicquam fuerit mercatus, re 10% an 


er oris præterea duodecim mulctator, Anglus triginta folidos numeram; 
and it is truly ſaid, reges, qui ſerviunt Chriſto, faciunt leges pro Chrify, 
2. In Eaſter terme the day of the aſcenſion of the Lord Jeſus Chris, 
3. Before the ſtatute of 32 H. 8. Trinity terme extended into the 
time of harveſt, and then in that terme the day of the nativity of 
8. John Baptiſt was not des juridicus, but by that ſtatute that terme 
is ſo abbreviated, as that day fals not within the ſame, onely giz; 
dominici are not dies juridici in that terme. In Michaelmaſſe terme 
the day of All Saints, and the day of All Soules; and in Hilary terme, 
the day of the Purification of the bleſſed Virgin Mary, are not gi; 


And it ſhould ſeem by Forteſcue, that there be alſo hore juridice, 
for he dedicating his book to the prince faith, Scire te eliam cupin, 
quod juſticiarii Angliæ non ſedent in curits regis, nift per tres horas in 
die, ſcilicet ab hora octava ante meridiem, uſque horam undecimam con- 
pletam, quia poſt meridiem curiæ ille non tenentur, fed placitantes tunc j 
divertunt ad perviſum, et alibi conſulentes cum ſervientibus ad legem, et 
aliis confiliariis ſuis, Quare juſticiarii poſtquam ſe refecerint, totun 
diei refiduum fertranſeunt fludendo in legibus; ſacram legends ſeriptu- 


templativa videatur, quam activa, Ic. 

And the Mirror ſaith, Abufion eſt que tient pleas per Dimenches (1, 
ſabbath dayes) on per auters jours defendus, ou devant le ſoleil levie, ut 
noctantre, ou in diſhoneſt lieu. ö 

(2) Purwview eft per afſentment des prelates.) Which is expreſſed, 
not that the prelates aſſented alone, but that it was enacted by the 
king with the whole aſſent of parliament, which is implied by theſe 
words, purview e, and this act is entred into the parliament roll 


mY 


1 


added to manifeſt that this act concerning the croſſing of a canon of 
the church was enacted by their aſſents. | | 

And here it is worthy of obſervation, that albeit divers judges of 
the realme were men of the church, as Britton, Martin de Patte- 
ſhull, William de Raleighe, Robert de Lexinton, Henricus de 


realme, as lord chauncellor, lord treaſurer, lord privie ſeale, maſter 
of the rolls, &c. were in thoſe dayes men of the church, yet they ever 
had ſuch honourable and true-hearted courage, as they ſuffered o 
incroachment by any forein power upon the rights of the crowne, dt 
the lawes and cuſtomes of the realme, as in Cawdryes caſe in the 
part of my Reports is partly ſhewed, and much more (if it were re- 
quiſite) may be ſaid in that behalfe, 8 ©1 on | 
(3) Enafſi/e de novel difjeifin, nordaunceſter, et darrein ene, 
Hereof Britton ſaith, Les eve/ques nequident et preluti de ſaint * 


Statut. de Bipamis. 265 


fant 7:frenſations que aſſiſes, et juries ſont priſes en tielt temps per rea- 
hnable encheſons. 

0 4) 2 Adwentus Domini in carne, ct incipit die dominica 7 af. p. 7. 
proxim” ante feſtum Sancti Audreæ, vel ipſa die Sancti Andreæ, ſi in 14 all. 4. 
mixica venerit; and endeth eight dayes, after twelfe- tide, or the 
Epiphany. | 

65 ee Septuage/ima beginneth on the third Sun- 
day before Shroveſunday, and endureth till eight dayes after 
Eaſter. | 

(6) Quareſme.] Quadrageſima beginneth the ficſt Sunday in Lent, [ 266 } 
and endureth all Lent. | 

(7) Et ceo pria le roy as eveſques.)] Faire and good words many 
times further, but never hinder any good work. 

How the canon aboveſaid tooke no place in other actions not named 
in this act (if you obſerve the times forbidden by the canon) is ma- 
nifelt by our bookes, and common experience in all ages ſince the 
making thereof. | 


STATUTUM DE BIGAMIS. [ 267 ] 


Editum anno 4 Edw. I. 


T is called Sratutum de Bigamis of the fift chapter of this 
parliament, wherein thoſe that be 4igami, are barred of the 
pnvilege of clergie. 


IM præſentia venerabilium patrum IN the preſence of certain reverend 

quorundam epiſcoporum Angliæ, et fathers, biſhops of England, and 
aluru.z de conſilis regis, recitate fue- others of the king's council, the conſti- 
runt conſtitutiones ſubſeriptæ, et poſt- tutions under-written were recited, 
maum coram domino rege et confilia and aſter heard and publiſhed before the 
ſſas audite et publicatæ, quia omnes de king and his council, foraſmuch as all 
conſul, lam juſticiarii, quam alii con- the king's council, as well juſtices as 
radv-runt (1), quod in ſcripturam other, did agree that they ſhould be 
raigoerentur ad perpetuam memoriam, put in writing for a perpetual me- 
t fund jirmiter obſerventur, mory, and that they ſhould be ſtedfaſt- 

Il; obſerved. | 


Here may you obſerve the ancient order of proceeding in par- 
ment for paſſing of bills; firſt a ſelect committee of certain 
viſhops, barons, and ſome of the commons, with the judges aſ- 
* 1 (who after are expreſly named) expreſſed here under theſe 
Is e, aliorum de conſilio regis (for at this time the lords and 
e ſate together) and after the committee of both houſes 

1 reiolved hereupon, then to report it to the whole councell here 

e | X _ expreſſed 
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267 Statut. de Bigamis. Cap. I. 
expreſſed under theſe words [ audite et publicatæ :I which 
in the ſeverall houſes is continued to this . ] which order 


o Af. 5. 8 E. 2. Shard beholding the manner of the penning of this act, was of 


1 80 22 opinion that it was no act of parliament; but the contrary is holden 
: Z. . $4. by many expreſſe authorities both before, and after him. And 
10 E. z. 26, theſe words in the firſt chapter [ Concord” eſt per jufficiarios et alius 
39 F. 3. 12, 13. ſapientes de confilio regni] do prove it to be by authority of parlia- 
2 5 7. 7. ment, for conſilium regui, is the lords and commons, legally called 

5 Ro Po "a commune conſilium regui. ö 
roy 33. (1) Qa omnes ar conſelio, tam juſiiciarii, quam alii concordaverunt, 
| &c.] And becaule this was done by the advice of the juſtices, and 
was but a declaration of the common law concerning aid prier of 
the king, and warranties, as by the words of the act it appeareth, 
therefore they are inſerted into the act with this addition, Qui con- 
JSuetudines et iſum judiciorum hafenus habuerint; and fir Ralph de 
Hengham was chiefe juſtice of the kings bench, and fir Thomas 
de Weyland chiefe juſtice of the court of common pleas at this 

parliament, 
. [ 268 ] K A F. I. 


E placitis ubi tenens excipit, quod 


ONCERNING pleas where the 
fine rege reſpondere non poſſit : C Lg 


tenant excepteth, that he cannot 


concordatum eff per juſticiarios, et alias 
fapientes de conjilio regni domini regis 
(1), gut conſuetudines et nſum jud:- 
erortm haftenus habuerunt (2), quod ubi 
eefamentum factum fuerit per regent, 
et charta ſuper hoc confecta, tantum ſe 
habeat, quod ſi alia perſona per can ſiniile 
Feoſſamentum et conſimilem chartam to- 
neretur ad warrantian, juſticiarii ul- 
terius procedere non potuerunt (3), 
nec hucuſque proceſſerunt, nift ſuper hoe 
præceptum d rege habuerint (40, nec 


videre peſſunt quod precedere paſſint. 


(2 H. 7. 11. H. 0 16. 
1 Roll 288.) : ö 


Inter leges Inæ, 
an. Dom. 727. 


tinueth to this day. 


9 H. 7. 18. 15 H. 7. 10. Fitz. Proced. 5, 6. Fitz. Traverſ. 41. 


(1) Per fufficiariss, ct alios ſapientes de cenſilio regni demini regis.) 
Here was uted the ancient forms of parhaments, when the acts 
were Rex ex confilio ſapientum, Oc. | | 8 

At a parliament holden by king Inas, an demint 7 15 
tutes began thus, Ego Inas Dei beneficis rex jugſu et inftituto Ce cdi 
paulris mei, Heddæ et Erlen waldi ebiſtoporum meorun, 
forum mecrum, et natu majorum ſapientum popult mei in magna 
Dei frequentia, Ic. Here is the parliament expreſſed, 


anſwer without the king; it is agreed 
by the juſtices, and other learned men 
of our lord the king's council of the 
realm, which heretofore have had the 
uſe and practice of judgement, that 
where a f:offment was made by the 
king with a deed thereupon, that if 
another perſon by a like feoftment and 
like decd be bounden to warranty, the 
Juſtices could not heretofore have pro- 
ceeded any further, neither yet do pro- 
ceed without the king's commandment 
had therefore, neither canit be thought 


that they may proceed. 


727. the ſia- 


oonnium ena. 
fervorim 
as it con- 


Has 
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Has ego Aluredus rex ſanctionet in unum collegi, c. multa tamen Inter leges Alu- J a ; 
his minus commoda videbantur ex conſulto partim antiguanda, redi regis, anno 'y 
8 ' dom. 900. 
artim innowanda cura vi. | pg | | 
And again, Hæc ſunt ſenatus conſulta ac inſtituta, fc. que 2 ſa» Y 
pientibus recitata ſepius, atque ad communcm regni atilitatem ampli- 1 
cal a ſunt . | 8 i a 52 
Decreta actague ſunt hæc omnia in celebri Grantaleano concilio, cui Inte: leges &. 
Walſtunus inter fut archiepiſcopus, et cum eo optimates et ſapientes ab thelſtani, anno . i 
Hibelſtano evocati frequenti/ont 3 this is that Grandceſtier in Cam- dem. 940. 


c 


bridge-ſhire, of which the poet ſaid, 3 


Olim Granta fuit multis urbs inclyta rebus, 
Nunc etenim magnum nil niſi nomen habet. g 


And that great parliament which Etheldred held, is called /a- Inter leges E- k 
pientum conſilium « and more of this kinde might be remembred. 2 14 

(2) Qui confuetudines et uſum judiciorum batenus habuerunt.] For © 1919. b 
of ancient, and at this time many of the nobility and of the clergie | 9 
were expert in the laws and cuſtomes of the realm, and had ju- See the firſt part 4 
diciall places, as partly hereby, and more at large may appear in ot 1 Inſtitutes, #4 
the firſt part of the Inſtitutes. . 537 1-71 

(3) Tarium ſe habeat, quod ff alia perſona per conſimile feaſtamen- 3 H. 6. 56. ſic FI 
tum et conſimilem chartam tencretur ad warrantiams juftic* ulterius adjudicatur = 
procedere non petuerunt.] By this branch, if the king give lands *mpor2 E. 1. 14 
with clauſe of an expreſſe warranty, yet the patenree, &c. ſhall I 269 ] 
not have or recover in value againſt the king, without ſpeciall 
words that the king ſhall yeeld lands in value upon eviction, &c. 
and nevertheleſſe, in that caſe he ſhall have aid of the king by the a x7 E. 4. 12. 
gencrall purview of this law, for it is for the honour of tue king, H.6E. 1 Rot. 2. 
that he aid the patentee with any records or evidence that he hath 1 25 Wallis. 
for maintenance of the eſtate which he hath granted and warranted ,. Rp” 4 3 
to him. 2 But if the king exchange lands with another by this 31 & 142. 
warranty in law, the king is bound to warranty, and to yeeld in 2 H. 7. 7. & 
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f value, and ſo it was adjudged, Hil. 6 E. 1. in communi banco Rot. 2, 15 Hl. 2. 10. 
] Willem Brewſes caſe, Wallia. | : IE Aſt. 9539. 
. * If the king give lands to one in fee, by this word dedi, this 4 E. — — 


mer - 


bindeth not the king to warranty, and yet the patentee ſhall have 26 E. 3. 58. 
ad of the king by the letter of this branch, becauſe in that caſe 31 Aff. 2 7 E. 3. 
another perſon ſhould be bound to warranty by this word edi: 7. 39 E. 3. 12. 


"Wc © . * . 2 > 7 H. 4. . 
8 8 it is, albeit the tenure by the patent is to hold of the chief 1 H. 4.86. 


13 H 4. 14. 
* If it appear to the court, that the letters patents, or other 4 H. 6. 29. 
cauſes of aide prier be void, againſt law, or 3nſuthcient in law, no 7 H. 6. 36. 
ad ſhall be granted, for the law will not ſuffer thoſe things to be ? — 25. 
aded or maintained by the countenance of law, which appear to — 155 * , 
te court to be void, againſt law, or inſufficient; abi lex aliguem 4 Lib. 4 fo. 106. 
cht eftendere caufam, neceſſe eſt quad canſa fit juſta et legitina. 111. Foxleys 

4 And according to former authorities of law, fo was it adjudg. Cafe. Tr. 18 k r. 
ed 43 Eliz. in F oxleys caſe, and that a prier. ought not to bo Coram rege Rot. 
uled for delay of int 7 bl 4 x" and 43. Wiltſh. 27 E. 
lay of juſtice, ſee notable and ancient records; and 10 Coram 1.4. 
Were feeſfamentem and charta mentioned in this chapter muſt aq Aff. in Com' 
be taken for law full feoffments and charters, as in other caſes. © de Suff. Radui- 
: And as it hath been ſaid in the caſe of aid prier, ſo it holdeth pbus de Moun- 
wal points, in the caſe when the tenant or defendant prayeth 38 * 
8 aid, but a writ de domino rege inconſulto is brought and di- e paſch, 10 E. 3. 
"Med to the judges; if it appedF to the court, that the cauſe is Cori rege Rot. 
| | - 5 not 86. With, 
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* 11 E. Jo Co- 
ram rege Rot. 
101. South. 
21 E. 3 24. 44» 
22 E. 3. 6. 

25 E. 3. 48. 

2 R. 3. 13. tit. 
Aide le rey 33. 
9 H. 7. 15. 4H. 
7. 1. F. N. B. 
153. f. & 154. 
d. e. Regiſt. 220, 
221. 227. lib. 9. 
fol. 16. Anna 
Bedingf. caſe. 

f Lib. . fo. 16. 
Anna Bedingf, 
caſe. 10 E 3.61. 
22 All. p. 5. 

8 Regiſt. 220, 
&c. F. N B. 153, 
Ec. 26 E. 3. 58. 
12 H. 4. 18. 

11 H. 4. 72. 

13 H. 4. 3. 

9 H. 6. 40. 

12 H. 6. Proc. . 
Dier 1. Max. 101. 
4 Eli. 209. 


Statut. de Bigamis. Cap. 2, 
not available or ſufficient in law, the court ought to difallow the 
writ, and to proceed in the cauſe; and if the cauſe appear to the 
court to be juſt and lawfull (as in our books it appeareth to be, and 
not brought for delay) then the judges ought to ſurceaſe, &c. and 
ſo it was reſolved, Mich. 34 & 35 Eliz. in communi banco, between 
Giles Blofeild pl' in ejefione firme of the demiſe of Reighnold 
earl of Kent plaintife, and Thomas Havers farmor of the earl of 
Arundell defendant, of the mannour of Winfarthinge in Suffolk, 

f Upon the aide prier, or writ, the award is quod tenens feve de. 


fendens ſequatur penes domimum regem, and the tenant or defendant 


ought to remove the record into the chancery, and in caſe of the 
aide prier the plea is not put without day. 

(4) My ſuper hoc preceptum & rege habuerint.) This præcegtun 
is by the kings writ of procedendo, whereof there be two ſorts, viz, 
in loguela et ad judicium ; for the kings commandments in judiciall 
preceedings are ever by writ, according to the courſe of the com. 
mon law, whereof you may read in the & Regiſter, F. N. B. and 
our books; and which writs the king, ex merifo juſticiæ, in due 
time ought to grant; for the king himſelf by the great charter is 


' preſumed in law to fit in court, and to ſay Nulli vendemus, nulli re. 


gabimus, wel differemus juſticiam, vel rectum; but if a title doth 
appear for the king to the poſſeſſion, then no procedendo ſhall be 
granted. 


9 Eliz. 256. 15 Eliz. 320. 
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NM certis autem cafibus, utpote ubi 
rex confirmaverit, vel ratificaverit 
(1) fafum alicujus in rem alienam, 
vel rem aliquam alicui conceſſerit, quan- 


CAS. 


II. 
AND it ſeemeth alſo, that they 

could not proceed in certain 
caſes, as where the king hath confirm- 
ed or ratified any man's deed. to the 


tum in ipſo et (2), vel ubi charta pro- 
fertur, quod rex tenement” aliguod red- 
digerit, nec clauſula aliqua in ea conti- 
neatur, per quam warrantitzare debeat 
(3), et in tonſimilibus caſibus, non erit 
ſuperſedendum occafione confirmationis, 
ratiſcationis, conceſſionis, ſeu redli- 
tionis, aut aliorum conſimilium, quin 


poſtquam hoc regi fuerit eftenſum, ſine 
ailatiene procedatur (4). 


(Raſt. 


30 Aſſ. p. 5. 
2E. 3. 33. 

39 E. z. 12. 
35 H. 6. 56. 


(1) Ub rex con firmaverit, wel ratificaverit.] Here be 
where aid, &c. ought not to be granted of the king, 5 
ſuxceaſe by force of a writ ds domins rege inconfulto: whereof the 8 


uſe of another, or hath granted any 
thing as much as in him 1s, or where 
2 deed is ſhewed, and clauſe con- 
tained therein, whereby he ought to 
warrantize: and in like cafes they 
ſhall not ſurceaſe by occaſion of 3 
confirmation, grant, or ſurrender, ot 
other like, but, after advertiſement 
made thereof to the king, they {hal 
proceed without delay. 


27.) 


— 


three calc: 
nor the court 


9 Hl. 6. 52, Kc. is, When the king confirms or ratifies, &c. which muſt, ſo be bd 


derſtood, when the confirmation giveth no eſtate, and 


if it giveti 


e . GY 
any eitaie, where no rent or ſervice is reſcrved, ar Where in — 
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caſe (as hath been ſaid) another perſon were not bound to war- 
ranty ; but if a rent or ſervice be reſerved, and by the action 
brought (if the demandant prevail) the rent or ſervice ſhould be 
defeated, then there is good cauſe of aide prier, &c. or if a com- 
mon perſon were in that caſe bound to warranty, then is the con- 
armation in nature of a feofiment, and within the firſt chapter: 
what hath been ſaid in caſe of confirmation, the ſame holdeth in 
caſe of releaſe. ; 

(2) Alicai conceſſerit, quantum in iþ/o e.] Here is the ſecond caſe 
where no aide ought to be granted, for the king granteth but his 
own eſtate without any warranty. 

(3) Quad rex tenementum aliguod reddiderit, nec cli ſula aligua in 
ca contineatur, per quam warrantizare deveat, &c.] This is the third 
caſe where no aide ſhall be granted, in caſe of a reſtitution. 

(4) Poſtquam hoe regi fuerit oftenſum, fine dilatione procedatur.] 
Here ſome have ſuppoſed, that in theſe three caſes aide ſhould be 
granted, but by force of theſe words, that no ſearch ſhould be 
granted, wherein two errours be committed: 1, That aide ſhould 

e granted, which is againſt the expreſſe letter of the ſtatute, nor 
grit ſuperſedendum, Fc, and againſt the book of 39 E. 3. «bi ſupra. 
2. That in caſe of aide prier of the king, or of the writ de domino 
ige inconſulto, no ſearch ought to be granted, but onely in a pe- 
tition of right. 

And if aid had been in any of theſe three caſes erroniouſly 
granted, the tenant or defendant ſhould have a procedendo fine di- 
iatiene, that is, without delay, and of courſe, which is the ſenſe of 
theſe words. | 


CAP. III. 
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14 E. 3. ca. 14. 
9 E. 4. 32. Dier. 
15 Eliz. 320. 
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E dotibus mulierum ubi aliqui cuſ- (CONCERNING the endowment 


todes hereditat* maritorum ſuo- 


of women, where the guardians 


— 8 T 
2 ere 434 
* 8 bs — 
5 
„ - 


rum cuſtodias habent ex dona vel con- 
ceſſrone regis, five cuſtodes rem petitam 
teneant, five heredes diftorum tene- 
mentorum vocentur ad warrant”, ſi ex- 
cip:ant, quod fine rege reſpondere non 
Mint, non ideo ſuperſedeatur, quin in 
e prædict', prout Juftum” fuerit, 
recedatur,. 


of their huſbands inheritance have 
wardſhip by the gift or grant of the 
king, or where ſuch guardians be te- 
nants of the thing in demand; or if 


the heirs of ſuch lands be vouched to 
warranty, if they ſay that they cannot 


anſwer without the king: they ſhall 
not ſurceaſe upon the matter there- 
fore, but ſhall proceed therein ac- 
cording to right, 


(Fitz. Aid de Roi, 11, 12. 17. 30. 34. 37s &c.) : 


This ſtatute having not been put in print untill towards the lat- 8 E. 3.15.18 E. 
ter part of the raigne of H. 8. and thereby, as it ſeemeth, not 3:33: 19 E: 3. 


aide le Roy 64. 


<ommouly known; there have divers aide prayers been graunted 3% E. 3. L. 
direttly againſt both the points of the purview of this ſtatute, as 46 E. 3. 19. 
well when the writ of dower hath been brought againſt the kings 13 R. 2. bre. 


X 3 


grauntee 646. 11 H. 4. 
39. 5 H. 5. 13. 
F. N. B. 154 d. 
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. 


grauntee or committee, as where the heire came in as Vowchee 


4 H. 7. 1, 2. in his cuſtody; and the like rule Brian gave in 4 H. 7. but when rep! 
$ E. 2. juſtice Towneſend remembred him of this ſtatute of Bigamis, the mo 
oY el 16. Aide was over ruled. ; 7 any 
Anna Becing- | And at the parliament holden in 18 E. 1. an act is in the par. voc 
ßelds caſe. liament roll thus entred, Qued viduæ recipiant dotem de terri; i Gl: 
Ad Parliam. cuſlodia regis exiſtentibus, dominus rex præcepit juſticiariis de bany pre 
tent” poſt feſtum quod viduæ poſt mortem virorum ſuorum petant dotem ſuam, Ic. tt qud 1j 
* Hg has placitis illis procedant ſecundum communem legem regni, et quod par. vel 
5 tibus faciant debitum juſticiæ complementum, wit 
So as ſeeing the letter of this chapter of 4 E. 1. extends but ral 
where the king hath graunted the cuſtody over, or where the heire vel 
came in as vowchee, this act of 18 E. 1. made about fourteen | 
yeares after, addeth, that theſe widowes (hall recover dower againt e 
the heire in the cuſtody of the king, where the king graunteth in 
not the cuſtody to any, but keepeth the lands in his owne bands 
And I am veri'y perſwaded, that ſeeing the graunting of aide, do 
where no aide was grauntable, was not any error (whereby the do 

judgement might be reverſed) ſome judges either for that cauſz, 
or tor fearc, have giaunted aide of the king in many cafes, where tic 
it was not to be graunted by law, and the rather, for that in an- th 
cient times aides of the king were little or no delay at all; for to 
writs of prc:eccrds were ſpeedily graunted, whereas of later times mt 
aides prayers, ard ſpecially writs de demino rege inconſulto are vicd lit 
mecrly for delay of fuſtice, and that for no ſmall time. = 
be 
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2 E purpreſturis (1), ſeu occupa- 

tionibus (2) quibuſcungue fattis 
ſuper regem, ſive in libertatibus, five 
alibi (3). Cencordatum eft quod tem- 
fore regis H. diffinitum erat et con- 
cordat”, quod ubi occupatores ſuperſiites 


 Fuerint (4), rex de plano reſumat * (5) 


ibi rem taliter eceupatam de manibus 
eccupantium, gued etiam de cetero in 
regna ol ſervetur. Et fi aliquis de hu- 


Jiſinadi reſumptionibus conqueratur 


(6), prout juſtum fuerit, audiatur. 


Na 


(CONCERNING purpreſtures, or 

any manner of uſurpations, mace 
upon the king within franchiſes, cr 
elſewhere, it was agreed and deter- 
mined in the time of king Henry, that 
where ſuch uſurpers were living, the 
king ſhould reſeiſe of new the land (o 
uſurped out of the hands of the uſutp- 
ers; the which thing allo ſhall be 
from henceforth obſerved in the realm; 
and if any do complain upon ſuch re- 


| ſeiſers, he ſhall be heard like as right 


requireth. 


17 E. 2. cap. 13. (9 Rep. 16. Fitz. Dower, 169. 17 Ed. 2. c. 13.) 


This act is but a confirmation of a former ſtatute made in the 


raigne of king H. 3. 


(1) De purprefturis.] Purpreſturæ commeth of the French wart 
furpri/e, or prurpris, which fignifieth an incloſure or building, an 


: in legall underſtanding p: 
1 


either upon part of the 


nineth an incrochment upon the e 
ngs demeſne lands of his crown, * 
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are accounted in law as res publice, et ſemper favorabile fuit in omni 
republica principis patrimonium; or in the high-wayes, or in com- 
mon rivers, or in the common ſtreets of a city, or. generally when 
any common nuſans is done to the king and his people, endea- 
vouring to make that private, which ought to be publique, which 
Glanvill very aptly deicribeth in theſe words, Dicitur autem pur- Glany, li. 9. cap. 
greftura, vel porpreſtura proprie, quando aliguid ſuper dominum regem 11. 
injufte occupatur, ut in dominicis regis, vel in wviis publicis obſtruct, 
del in aquis publicis tranſver/is & recto curſu, del quando aliguis in ci- 
witate ſuper regiam plateam aliquid edificando occupaverit, et gene- ö 
raliter quoties aliguid fit ad nocumentum regii tenementt, vel regiæ vice, «l 
del civitatis. 
It was an article of the eyre before this act to enquire De pur- Cap, Itineris. . 
preſfluris factis ſuper domi num regem, five in terra, five in mari, five 44 
in aqua dulci, five infra libertatem, five extra. 3 
It appeareth alſo by Glanvill, that there be alſo purpreſtures | 
done to ſubjects, but this chapter treateth onely of purpreſtures | 1 
done to the king and his people. | | 1 
(2) Seu eccupationibus.) Here occupationes are taken for uſurpa- . = 
tions upon the king, and it is properly, when one uſurpeth upon 5 
the king by uſing of liberties and franchiſes, which he ought not 
to have: and as an unjuſt entry upon the king into lands or tene- 
ments is called an intruſion, fo an unlawfull ufing of franchiſes or 
liberties is ſaid an uſurpation, but occupationes in a large ſenſe are 
taken for purpreſtures, intruſions, and uſurpations, 
(3) Seu in libertatibus, five alibi.) That is to ſay, within li- 
berties, or places that have franchiſes, or priviledges, or without. 
(4) Ubi occupatores ſurperſiites fuerint.] This was a law of 
great equity, for it extended not but to the wrong doers them- 
ſelves. 
(5) Rex de plano reſumat.] That is, may clearly reſeiſe. But 
this is to be intended upon due conviction, for ſo ſaith Glanvill, Glanv. ubi ſug 
Et qui per juratam ifſam aliguam hujuſmodi fecifſe purpreſturam con- Pla- 
vietus fuerit, in miſericordia domini regis remaneat, Oc. et quod occu- 
davit, reddet. , 
(6) Et A aliquis de hujuſm* reſumptionibus conqueratur, c.] And 
yet ſuch reſeiſures ſhall not be finall, but the party grieved may 
complaine of ſuch releiſures, Er rout juſtum fuecrit, audiatur. 
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2 E bigamis (1) quos dominus papa (CONCERNING men twice mar- 

inconcilis ſus Lugdunenſi (2) omni ried, called higami, whom the 
Privileg io clericali privavit, per conſti- biſhop of Rome, by a conſtitution 
latignem inde editam, et unde quidam made at the council of Lions, hath 
brelati (3) illos qui effefti fuerant bi- excluded from all clerks priviledge, 
gm ante prædictam conflitutionem, whereupon certain prelates (when ſuch 
land de felonia rettati fuerunt, tan- perſons have been attainted for felons) 
quam clericos exegerunt 75 liberandos: have prayed for to have them delivered 
*Mordatum eft et declaratum coram as clerks, which were made bigami 
ge et concilio ſu, quod conſtitutio illa before the fame conſtitution it is 

intelli- X 4 agree 
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intelligenda fit ( 4), 9u9d froe effettt ' fue- agreed and declared before the kin 
rint bigami ante preditiam conſtitutio- and his council, that the ſame conſti 


nem, froe Vai, de catero non liberentur tution ſhall be underſtood in this 
frelatis, imms fiat ets jufticia ſicut de that whether they were bigami b 


laicls, 


Mirror, ca. 3. 
de except. de 
Cleryy, 
Britton, fo. 11. b. 
Flera, li. 1 c. 32. 
11 Hi. 4. 10. 

13 E. 3. Co. 3. 
. 6, e. un. 
Stam. Pl. Co. 
135. g 
Per decret, Epi- 
ſto]l' Gregor. 9, 
lib. 6. decretal. a 
Bonifacio $. in 
Lagdunenſi 
conc' edit. 
Britton, fo. 225. 
Fleta, Ii. 1. c. 32. 
Bract. I. 4 fo. 


247 


Reg! ſt. 


18 E. 3. 21. 


38 E. 3. 2. 

27 E. 3. 8. 

5 E. 3. 26. 

11 H. 4. 80. 

17 E. 4. 3. 
DoR. et Stud. 
116. F. N. B. 38. 
f. & 46. 3. 

See W. 2. ca. 5. 
verbo ſemeitre. 


2741 
See Arr. Cler. 
cap. 15, 

2 R. 2. Cap. 6. 


Wiſe, 
ey \ efore 
the ſame conſtitution, or after, the 
ſhall not from henceforth be delivere 
to the 18 but juſtice ſhall be 
executed upon them, as upon other 
lay people. 


(Altered by 1 Ed. 6. c. 12. Raft, 106. 1 Jac, 1. c. 11.) 


(1) De Ligamis.] Bigamns is he that either hath maried two or 
more wives, or that hath maried a widow, as it appeareth in the 
ſtarutes of 18 E. 2. cap. 2. 1 E. 6. cap. 12. 

(2) Concilium Lugdunenſ/e, & c.] The conſtitution here mentioned 
is in theſe words, Altercationis antique dubium fræſentis declara. 
tion:s oraculs decidentes bigamos ammni privilegio clericali declaramu; 'ſe 
audatos, et corrtioni fort ſecularis addictos, canſuetudine contraria nun 
ob/tante ; ip/ts guogue anathemate probibemus deferre tonſuram, vel la- 
2 clemigalem. 0 

Tais conttitution is hereafter in this chapter explained. 

This councell was holden at the city of Lyons in France, Bo. 
nifacius the eight being pope. 

At the councell of Lyons, Britton and Fleta ſay, at Lateran 
ſalth Bracton, the pope cndeavoured to take away the preſenta. 
tions from princes and lay patrons to preſent by laps, for that the 
conſtitution ſaith, Quod collatio beneficii eft res ſpiritualis, et ality 
credentes ¶ cut heretict, Oc. and the common law ſaith, that a pre- 
ſentation to a beactice is temporall, and fo it is declared by divers 
acts of parliament. 

At this councell after fixe moneths the dioceſan ſhall preſent : 
the Regiſter ſaith, that to preſent by laps was dioce/anis ſpecialiter 
ind<!tun after ſixe months, and yet if after the ſixe moneths the pa- 
troa preſent before the dioceſan collate, he ought to receive his 
clerk, notwithſtanding the generall councell. 

But when the kings turn came to preſent jure core by laps, 
the Regiſter ſaith, Nallum rempus occurrit regs ex conjuetudine hac- 
tents cent“ in regno Angliz, ſo as the councell did not binde the 
right of the king, nor could the dioceſan preſent by laps untill it 
was ei indultum; that is, until it was allowed to him by conſent 
of the realme with ſuch limitations and reſtrictions, and with bind- 
ing him in many caſes to give notice, as-was thought juſt and rea- 
ſonable in ſubjeRs caſes, for the better ſervice of God and inſtruc- 
tion of the people. But the king, who is ſapremus dominus, lofeth 
not his preſentation by any laps at all, the ſaid conſtitution not- 
withitandirg. 

(3) Unde guidam prælati, &c.] Certain prelates did unterpret 
the ſaid generalt councell to extend onely to ſuch as became 6igen! 
after the councell, and they challenged ſuch clerks, as were Ig 
before that councell, when they were arraigned for felony, and re- 
quired to have delivery of them, 

But hath the parliament power in theſe caſes to make declara- 
tions? yea, and in greater, for by authority of parliament ut V3 
7 | declared, 


Cap. ö. Statut. de Bigamis. 
Jeclared, that Urban the twelfth was duly elected, and ought to 
ccepted pope 3 the truth is, that the cardinals forſook Urban, 
1 Clement the ſeventh, therefore it was enacted that 
"i deneßces and poſſeſſions of cardinals rebels within England 
mould be ſeiſed, &C. ; . 

This ſchiſme between theſe two popes continued 39 years, till 
de councell of Conſtance, one curling and warring with another, 
in o much, that by reaſon of this ſchiſme, above 200,000 Chriſ- 
gans were miſerably flain, this Urban drowned, five cardinals flew 
dhe biſhop of Aquitane, gave authority to Spencer biſhop of Nor- 
wich agafluſt Clement the anti-pope. | 

(4) Concordatum oft et declaratum coram rege et concilio ſuo quod 
mlititio illa intelligenda fit.) Here the king by adviſe and coun- 
(zl of his high court of parhament doth expound and explain this 
conlitution made at the ſaid generall councell, and declareth where 
clergy ſhould be taken away in reſpect of bigamy. 

And this interpretation of the parliament was againft the prac- 
tiſe of the prelates, as before it appeareth, and contrary to the 
cuſtome before uſed, as by the conſtitution it ſelf appeareth. 

Put the true cauſe of this declaration by act of parliament was, 
that ſeeing the judges of the common law were judges of allow- 
ance or dilallowance of clergy to him that was arraigned of fe- 
jony, and that the ſaid conftitution tooke away the priviledge of 
clergy, and by conſequent the life of man, the judges, before they 
allowed of the ſaid conſtitution, would have it declared by authority 
of parliament, 

This law to deprive men that were bigami of the priviledge of 
their clergy was complained of in parliament, in 51 E. 3. and by 
king E. 6. in the firlt year of his raigne wholly abrogated and 
taken away. 

lt fell out at this councell of Lyons mentioned in our act (as 
our hiſtories report) that the popes wardrobe in that city (where- 
in was that deteſtable charter which king John made to the pope 
to bring the crown of England in ſervage to the ſee of Rome) 
then was wholly conſumed with fire; a divine and fiery revocation 
et that moſt unjuſt and forceleſſe charter, as was unanimouſly re- 
ſolved both in parliament and elſewhere. 


SAP. vI. 


7 N chartis autem ubi continentur 
(dedi et conceſſi tale tenementum 
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Theorike 
Crgntz, 


12 E. 3. Cor. 
117. 34 Hf. 6. 
42. 9 E. 4. 29. 
22 E. 4 Coron, 
44. 15 H. 7. 9. 


Rot. Parl. 51 E. 
3. nu. 63. 1E. 
6. c. 12. 


William Thorn, 
Thomas Sprotte, 
& c. 


Rot. Parl. anno 
40 E. 3. nu. 8. 
Rat. clauſ. 

3 E. 1. memb. . 
in ſchedula. 


IN deeds alſo where is contained 
dedi et conceſſi tale tenementum 


ſme bomagio (1), vel fine clauſula ques without homage, or without a clauſe 
lat inet warrantiam, et tenend de dana= that containeth warranty, and to be 


brihus et beredibus ſuis (2) per certum holden of the givers, and their heirs, 


rotium) concordat” eft per coſdem by a certain ſervice; it is agreed, that 


Juſficiar? (3), guod donatores et haredes the givers, and their heirs, ſhall be 


teneantur ad warrantiam. Ubi bounded to warranty. And where is 
"ten centinentur (dedi et conceſſi, &c.) contained dedi et conceſſi, &c. to be 
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aut de aliis, quam de feoffatoribus, vel 
heredibus ſuis, nullo ſervitio ſibi re- 
tento, fine homagto *, vel ſine difta 
clauſula warrantiæ, heredes ſui 
mon teneantur ad warruntiam. Ipſe 
tamen feeffator in vita ſua (4) ratione 
dont proprii tenetur warrantizare (5). 
Predie autem conſlitutiones edite 


fuerunt apud Maſtmanaſterium in par- 


liamento poſt feſtum Sancti Michaelis, 
anno regni regis E. filu regis H. quar- 
fo, et extunc locum habeant. 


Statut. de Bigamis. 


Cap, G. 


of other, and not of feof; 

their heirs, reſerving no Die — 
out homage, or without the fore 
ſaid clauſe, their heirs ſhall not he 
bounden to warranty, notwithſtandin 
the feoffor during his own life b 
force of his own gift, ſhall be — 
to warrant. All theſe conſtitutions 
aforeſaid were made at Weſtminſter in 
the parliament next after the falt d 
St, Michael, the fourth year of the 
reign of king Edward, fon of kin» 


Henry; and trom that time forth they 
ſhall take effect. | 


(Dyer 15, 221. 1 Rep. 1. 1. 3 Rep. 58. 4 Rep. $1. 5 Rep. 17. 8 Rep. 51.) 


Glanv. I. 7. c. 2. 


Bracton, lib. 5. 
fol. 388. b. 


31 E. 1. Vow- 
cher 290. 


20 E. 3. Count. 
de garre 7. 

31 E. 3. Vow. 
286. Li. 4. 81. 
Nokes caſe. 


Britton, fo. 88. b. 


31 E. 1. Vow- 
cher 290. 


6 E. 2. Voweh. 
258. 39 E. 3. 
20 2 Hf. 7. 7. 


There be two branches of this act, and two conſequents there. 
n, the firſt branch is, that where dedi is contained in a deed 
(albeit there be no other warranty) to hold of the donor and his 
heires (as at the making of this act, ig. in 4 E. 1. a man might 
have done) there the feoffor and his heires had beene bound to 
warranty, and this was the common law; for where gedi is accom- 
panied with a perdurable tenure of the feoffor and his heirs, there 
gedi importeth a perdurable warranty for the feoffor and his heires 
to the feoffee and his heirs; and herewith agreeth Glanvill, 7e. 
nentur autem haredes denatorum donationes et res donatas ficut rat's- 
nabiliter fate funt, ill quitus fate ſunt, et baredibus ſuis war- 
rantixare. | 
And Bracton herewith agreeth ſaying, EF: ſciendum eſt quad ad 
omnes chartas de fimplici donatione competit tenenti warrantizatin, 
tenentur donatores et eorum heredes ad warrantiam, fi hora congria, 
ct modo debito cum proſecutione competenti vocati fuer ad warrantian, 
nifs forte in charta de feoffamento contrarium exprimitur. And in 
thoſe dayes regularly the donee did hold of the donor, unleilc 
there were a ſpeciall limitation to the contrary. And when th: 
feoffement was made by this word de] to hold of the donor ard 
his heires, then he and his heires are bound to warranty. 
The conſequent is, that although there. be an expreſſe warran'y 
containcd ia the deed, yet that taketh not away the warranty that 
is wrought by force of 44, but the feoffee may take advantag? 
either of the one, or the other at his pleaſure, 
The ſecond brach is, that where dei is contained in the dec, 
to hold of the chie fe lord, and not of the feoffor, there, although 
there were no other warranty in the deed, the feoffor ſhall be bound 
to warranty during life. Britton ſaith, $4 Je purchaſer foit del gone 
challenge in ſa ſciſiu, fi ert le donor tenu de garranter auter en dent 


tant come il wivera, tout ne ſeit a ceo oblige per eſpecialtie de g. 


tout face le purchajor de ceo homage a auicr que al donor, ficome at chieſt 
Setgniour. : 5 
If the gift be made to hold of the chiefe lord of the fee, 
dedi bindes none to warranty, but him that made the gift. 
And it is to be known that ſince the ſtatute of quia wo" 
12 E. 1. the feoffee in fee ſimple doth hold of the chiefe . 
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Cap. 6. Statut. de Bigamis. 


rerefore at this day in that caſe the feoffor is onely bound to 
oy ity during his life; but if a man at this day give lands in 
3 * word dedi, the donor and his heires are bound to war- 
— 75 ſo it is of a leaſe for life, reſerving a rent, though it 
he without deed. . : 4 

1 he conſequent hereupon is, that albeit there be in this caſe of 
the {-cood branch an expreſſe warranty, the feoffee may take ad- 
vantave of the one or the other, as upon the firſt branch hath been 
(aid. *$:e for this Nokes caſe aboveſaid. | 

(1) Sine homagio. ] The law was generally holden in thoſe 
dayes, that homage being parcell of the tenure reſerved to the 
ſeoffer and his heires, imported a warranty to the feoffee and his 
heir-s, and ſo much is implied by theſe words in this act, ſine ho- 
mazic, that is, without any warranty by reaſon of homage, but that 


was ever intended, ſo long as the tenancy continued“ by deſcent 


in blood of the firſt purchaſer, for if the tenement were tranſ- * 


forred out of his blood by feoffment, or any other tranſlation, in 
that caie the tenant ſnould vouch his feoffor or his heirs, if he had 
any warranty, but not in reſpect of the homage: and that this was 
the ancient law, appeareth by Glanvile, who ſaith, Si aliguis alicui 
dmaverit aliquod tenementum pro ſervitio et homagio ſuo, quod poſiea 
alius verſus eum dirationaverit, tenebitur guidem dominus tenementum 
id & <varrantizare, del competens excambium ei reddere, Stcus eff 
tamen de es, qui de alice tenet feodum ſuum ficut hæreditatem ſuam, et 
unde fecerit homagium „ quia licet is terram illam amitiat, non tenebitur 
deminus ad eſchambium ; and this is ſignified in the doing of ho- 
mage, Homagium ſi dominus recipere voluerit, tunc in fignum <war- 
raitie acquietationts et defenſionis mans tenentis infra manus ſuas te- 
nere debet, dum tenens prefert verbæa homagi:, And this day it 
holdeth in caſe of homage aunceſtrell. 

(2) De donatoribus et heredibus ſuis.] So it is if a body poli- 
tique or incorporate had by deed, wherein dedi was contained, 
infeoffed another to hold of him and his ſucceſſors, this had created 
a like warranty, as in this act is mentioned. 

(3) Concordatum eft per eoſdem juſticiarios.] That 1s (as hath 
deen ſaid before) enacted according to the advice, and reſolution 
of the juſtices. | 

(4) 4% tamen feoffator in vita ſua.) The letter of this act ex- 
tends but to the feoffor upon a froffment made, but if dei doth 
enure by way of releaſe or conſirmation, it importeth a warranty 
during the life of him that makes the deed; ſo it is if a reverſion 
expectant upon an eſtate for yeers, life, or in tail be granted by 
this word dedi, and attornment had, here dedi doth import a war- 
lanty, though the ſtate paſſeth not by way of feoffment; ſo it 1s 
of a rent, of an advowſon, or the like. | | 
| Bratton ſaith, & vero charta fuerit de confirmatione, non ſequitur 
inde warrautizatig, nift in ſe contineat donationem; ut fi dicatur, 
do, et confirmo tali et heredibus ſuis, (Fc. If a man by dedi 
letteth land for life, by this the leſſee ſnall vouch the leſſor (though 
Ho reverſion be granted away) and yet the leſſor is not properly 

Valor. 

(5) Ratione doni proprii tenetur warrantizare.] Albeit in two 
places before in this act ded; et conceſi are coupled together, yet 
Bale words ratione doni preprii do appropriate the warranty to ded: 

onely ; 
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6 H. 7. 2. 

20 E. 3. Count. 
de garr. 7. 

6 E. 3. 11. 22 
Aſſ. 52. 18 E. 3. 
8. 14 H. 6. 25. 
6 H. 7 2. 10 H.. 
F. N. B. 134 h. 
5 Eliz. Dier 121. 
Nokes caſe, 

ubi ſupra. 
Bract. I. 5. f. 389. 
Fleta, li. 6. c. 23. 
Britton, fo. 170. 
The firſt part of 
the Inſtitutes, 
cap. Homage 
Aunceſt. ſect. 
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Glanv. li. 9. c. 4. 
14 H. 6. 25. 


Vide the firſt 
part of the In- 
ſtitutes ubi ſup. 


31 E. 1. Voucher 
290. 5 


BraRt. ubi ſupra. 


48 E. 3. Z Js 
14 H. 6. 25. 


it H. 6. 41. 
11 H. 4. 41. 
14 H. 6. 25. 
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Gloceſter. 


onely; and agreeable to this expoſition in our books 
mon and conſtant opinion of learned men at this day, 


is the com. 


39 E. 3. 26. 
one dyes, the ſurvivour ſhall be vouched, and render in v 
11 H. 7. 13. the whole; for thougn the ſtate paſted from both, and 
faith, ratione doni proprii, yet each of them did warrant 
by this word dedi, otherwiſe the ſurvivour ought not to have yeeld 
- ed the whole in value, as it hath been adjudged; and the reaſon 
is, for that the heir of the jointenant that dieth cannot be bound 
by the warranty created by this word gedi. 

But if two jointenants make a feoffment in fee, with an expreſſe 
warranty for them and their heirs to the feoffee and his heirs, and 
the one of. them dye, the ſurvivour ſhall not be vouched alone 
but the heir alſo of the other, and the recorapence in value ſhall 
lye equally upon them; but it the one of them have nothing, th 
other ſhall anſwer the whole; for it is a maxime in law, uy 
de una et cadem re dus cnerabiles exiſtunt, unus pro inſufficientia alteriu; 
de imegre onerabitur, But in the ſaid caſe of dedi, the ſurvivour 
was onely chargeable with the warranty, 


alue for 
he ſlatute 
the whole 


C-23971--- | 
STATUTUM de GLOCES FER, 


Editum Anno 6 Edw. I. 


2 2 HIS parliament was holden at Gloceſter bordering upon Wales, for tie 
better preſervation of peace in Wales, Lluellin prince of Wales, and the 
Welſh-men being a little before this parliament brought to quietneſſe. 


2 N du grace M. CC. Ixvii. (I) et del raigne le roy Ed. fits le rij Henry, 

vi. a Glouceſire le moys Dauguſt, purview ante meſme le roy, pur amendement 
de fon roialme, et pur plus pleiner exhibition de droit (2) ficome le profit aeffice 
demaunde, appelles les pluis diſcrectes de ſon roialme, auxibien des greinders cant 
des meinders. Eſflablie eft et concordaniment ordaine, que come mejme le roialne 
en pluſours divers caſes, auxibien des ranchiſes, come dauters choſes, en les quels 
ley avant fallit, et a eſchever les ee damages, et les nient numerables 40 
heriſons, les quels icel maner default de ly fiſt a la gent du roialme, eit meftier de 
divers ſuppletions de ley, et de novels purveiances : les eflatutes, ardeinments, it 
purveyances ſuis eſcriptes de tout la gent de la roialme deſormes ſotent firmen 
gardes, come prelates, countees, barons, ct auters del roialme clament dauer divers 
Franchiſes, et les quels examiner” et judger”, le roy a meſmes les prelates countees, 


barons, et auters, avoit done jour. Purvicw eſt, et concordantment grante fu 


les avantaits prelates, countees, barons, et auters cel maner de franchiſe went, Hut 
que rien ne lour accreſer per uſurpation, ou occupation, ne rien ſur de 10 w_ 
pient, jeſque al prochein venue ceo roy per le countie, ou a le procheine vent 


k : d f 7 
Juſtices errants, as common plees en meſme le countie, ou jeſques le roy mow — 


. Two jointenants make a feoffment in fee by this word 4% de 
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auler choſe * ſave le droit le roy come il en voudra parker, ſolonque ces que i eit 
antenne en le briefe le roy. Et de ces ſeient maundes briefes as viſcontes, bailifes, 
n auters pur cheſcun demandant. Et ſoit la forme del briefe change, a folong; la 
diverſitte des franchiſes, les quels cheſcun claime daver, Et les viſcontes per 
wits bur baillies ferront communement cryer, caſlaſcavoire, en cities, burghes, et 
villes merchandes, et aylors, que touts ceux que aſcuns franchiſes clainient aver 
per Is charters les predeceſſors le ray, royes Dengleterre, ou en auter maner, ſeient 
tenant le roy, ou devant juftices en eire a certaine jour et lieu, a monſtrer quei 
mouner de franchiſes ils claimant daver, et per quel garrant, Et les viſconts 
meſmes donques ſerront illongz perſonalment, ou lour bailiſes et miniſters a certifier 
le ray fur les avantdits franchiſes, et auter's choſes que celles franchiſes touchent. 


Et ceſt crie deſire devant le roy conteigne garniſement dee 15. ſemaignes, At in 


meſme le maner ſerront les viſcontt crier en oyer de juſtices. Et in maſine le ma- 
wer ſerront its perſonalment, ou lour bailifes, et lour- miniſters, a certifier les juſ- 
tices de tiel maner de franc hiſes, et des auters choſes que celles franchiſes touchent., 
It weft crie centeigne garniſement de quarante jours, ſicome le common 2 
cmtient : iſint que ſi la partie, que claime daver franchiſes, ſoit devant le roy, ne 
fot paz mis en defaut devant les juſtices en eyre, pur ceo que le roy de ſa grace 
efpeciall ad grant, que il gardera la partie de dammage quant a cel _ajornement. 
Et {i cel party ſoit 1mpled” ſur tiels maners de franchijes devant un payer de j 
tices avantdits, meſmes les juſtices devant les queux la partie eft en plee, garderent 
k partie de dammage devant auters juſtices, et devant le roy luy meſme, meſq; ii 
fache per les juſtices, que le partie fuit en plee devant eux, ſicome il eft avantdit. 
Et freenx que tiels franchiſes clarment aver, ne vergnent paz al jour avantdity 
denques ſotent les franchiſes en noſme de diſtreſſe priſes en la maine le roy per le 
viſcont del lien, i ſint quils tiel manner de franchiſes ne uſent, jeſques ils veigne a 
recerver droit. Et quant ils veignent per cel diſtres, lour franchiſes eux ſoient 
replevies ſils les demand, les quels replevies reſpoignent maintenant in la forme 
avantdit, Et peradventure les parties exceptent, quils ne debuient ment de 
ce reſp»ndre ſans briefe original, donques fil puiſſe eſtre ſure que eux. de lour 
proper fait, cient uſurpe ou occupy aſcuns franchiſes ſur le roy, ou ſur ſes pra- 
aceſſors, dit lour ſoit que maintenant reſpoignent ſans briefe, et puis | 
reſcervent judgement, ſicame le court le roy agardera. Et ſils diont [ 2791 
wſter, que lour anceſter, ou lour anceſters ds meſines les franchiſes 
morront ſeiſies, ſoient oyes, et maintenant ſoit le verity enquiſe, et ſalonque ceo 
ailent les avant en le beſoigne. Fit fil fait trove que lour anceſlers ent moruſt 
ſriſie : dongues eit le roy briefe original de ſa chancery en forme fait de ceo, Le 
'1y mande ſalute au viſcount ; ſummones fer bane ſummonours un tiel, que il ſoit 
devant nous a tiel liew en noſtre prochein venue en cel countie, ou devant nous 
Juſtces a primer affiſes, come ils en celles parties veindront, a monſtrer per quel 
grant il claims daver quitance de torn pur joy on pur ſes homes per tout noftre 
"nalme per con innation apres la mort tiel ja dis n predeceſſor, Et eiets les ſum- 
, et ceo briefe. Et fi les parties veignont al jour, reſpoignent, et ſoit reply 
* judge. Et ſils ne veignent, ne ſoy efloinont devant le ray, et fi le roy demurra 
Wer en cel county, ſoit commande au viſcont que il le face vener al quart four. 
4 quel jour ils ne veignent, et le ray demurr” outer en cel county, ſoit fait ſicome 
% eyre de juſtices. Et fi le rey depart del countie, ſoient les parties ajrrnes @ 
rieſe jour, eteint reaſonablesdetaies, juxteles diſcretions desjuſtices, ſicome en actions 
2 7 jaſtices en eyre ſacent de ces en tour oyers folongue lordeinment 
e 
Prints faits er affaires des bailifes le roy, et dauters bailifes, ſoit fait ſolonque lor- 
deinment 


longne ceo que tie! maner de plees debuient eftre dedutt. En cyer de. 
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deinment avant fait de ceo, et ſolonque les enqueſts de ces avant prijes, et , 41 


ferront les juſtices en eyre ſolonque ceo que le roy lour ad enjoynt, et ſolongue lis aii. 1 
que le roy our ad livere. Vide tout ceo in Latin pluis plaine 30 E. 1, lefty 


de Quo warranto, tit. Franchiſes 5. 


[The ſaid fatute of Quo Warranto, being neceſſary to the intelligence of our 


author's commentary, is here ſubjoined, ] 


ANNO Domini M.CC.LXAXL TIT. 

regni autem domini regis E. ſexto, 
apud Glocejt. menſe Auguſti, provi- 
dente ipſa domino rege, ad regni ſui 
Anglie meliorationem, et exhibitionem 
juſlice plentorem, prout regalis officit 
expoſeit utilitas, convocatts diſcretio- 
ribus ejuſdem regni, tam ex majoribus 
quam minoribus, ſtatutum eſt, concor- 
datum et ordinatum, quod cum regnum 
Anglie in diverſis caſibus, tam ſuper 
libertatibus, quam in aliis in quibus 
prius lex deficiebat, ad evitand in- 
collarum danna graviſſima, et exhere- 
dationes innumerabiles, que hujuſmodi 
legum defictus induxerat, diverſis le- 
gum ſuppletionibus, et novis quibuſaam 
proviſionibus indigeat, proviſſones, or- 
dinationes, et ſtatuta 3 ab om- 
mibus regni ſui incolis de cetero fir- 
miter ac inviolabiliter obſerventur. 
Cum prelati, comites, barones, et 
ali de regno nitro diverſas libertates 
habere clamant, ad quas examinand” 
et judicand* rex hujuſmogi prelatis, 
com”, baron', et aliis diem prefixerat, 
proviſ. eft, et concorditer conceſſum 
(4), quod dicti prelati, com”, baron”, 
et alii, hujuſmodi libertatibus utan- 


tur (3) in forma brevis jubſcripti (5): 


[ 


THE ear of our Lord M. Cc. 
LXXVIII. the fixth year of 
the reign of king Edward; at Gloy. 
ceſter, in the month of Auguſt, the 
king himſelf providing for the wealth 
of his realm, and the more full mi. 
niſtration of juſtice as to the office 
of a king belongeth (the more diſ- 
creet men of the realm, as well of 
high as of low degree, being called 
thither) it is provided and ordained, 
That whereas the realm of England 
in divers caſes, as well upon liberties 
as Otherwiſe, wherein the law failed, 
to avoid the grievous dammages and 
innumerable diſheriſons that the de- 
fault of the law did bring in, had 
need of divers helps of new laus, 
and certain new proviſions, theſe 
proviſions, ſtatutes, and ordinances 
underwritten thall from henceforth 
be ſtraitly and inviolably obſerved of 
all the inhabitants of his realm. And 
whereas prelates, earls, barons, and 
other of our realm, that claim to 
have divers liberties, which to ex- 
amine and judge, the king hath pre- 
fixed a day to ſuch prelates, ear 
barons, and other; it is provided 
and likewiſe agreed, that the ſaid pre- 
lates, earls, barons, and other ſha. 
uſe ſuch manner of liberties, alter the 
form of the writ here following: 


Rex vic' ſalutem. Cum nuper in parliaments naſtro apud men 
rium (6), per nos et conſilium noflrum proviſum fit et proclamatum (7) 
guad prelati, comites, barones, et alii de regno naſiro, qui drverſas libertates 


. >: 3 
per chartas progenitorum noftrorum regum Anglia habere clamant, ad qui 


a . . . k 8 : y g "7 5 
examinandas et judicandas diem prefixerimus in eodem parliamento, 2 
illis taliter uterentur, quod nhl ſibi per uſur pationem ſeu ge 0 
creſcerent, nec aliquid ſuper nos occuparent, tibi precipimus, god canes 115 


. * . * * — . * f f 
comitatu tuo libertatibus ſuis guibus hucuſque rationabiliter uſi ſunt 9 
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3 permittas in forma prædicta, uſque ad proxumum adventum ngſtrum per 
datum prædlictum, vel uſque ad proximum adventum juſticiariorum itinerau- 
100 (9) ad omnia placita in comitatu, vel donec aliud inde praceperimus : 
ſalvo ſemper jure noftro cum inde loqui voluerimus. Teſte, Cc. 


Falem mado et in eadem forma di- In like manner and in the ſame 
rigantur brevia vic“ et aliis ballivis form writs {hall be directed to ſhe- 
pro quolibet petente, et mutetur forma riffs and other bailiffs for every de- 

undum diverſitatem libertatis, qua mandant, and the form ſhall be 
quis habere clamat, ſic: changed after the diverſity of the li- 

berty which any man claimeth to 
have, in this wiſe : 


Rex vic” ſalutem. Præcipimus tibi, quod per totam ballivam tuam, dideli- 
ct, tam in civitatibus, quam in burgts, et aliis villis mercatoriis, et alibi, pub- 
lice proclamari facias, quod omnes illi qui aliquas libertates per chartas pro- 
geniterum noſtrorum regum Angliæ, vel alio modo, havere clamant, fint coram 
infticiariis no/tris ad primam aſſiſam, ad oftendendum cujuſmodi libertates ha- 
lere clamant, et quo warrants, et tu ipſe ſis ibidem perſanaliter una cum bal- 
livis et miniſtris tuis, ad certificandum ipſas juſticiarios noſtros ſuper hit et 


aliis negociis illud tangentibus. 


Ila clauſula de libertatibus que fic in- 
cit. Precipimus tibi, quod publice pro- 
clamari fac', &c, ponitur in brevi de 
ammuni ſumm' itin juſtic, et habeat 
premunitionem guad raginta dierum 10 
cut communis ſummonitio habet: ita 
quad ſi pars aligua, g. clamat habere 
libertatem, fuerit coram rege, non po- 
natur in defalta coram aliquibus juſ- 
ticiariit in ſuis itineribus, eo quod rex 
4e gratia ſua ſpeciali conceſſit conſer- 
vare partem illam indemnem, quo ad 
lam ordinationem. Et fi pars illa fit 
in placito ſuper hujuſmadi libertatibus 
cram domino pari juſtic* predictorum, 
ndem juſtic', coram guibus pars illa 
fit in placito, conſervabunt eam indem- 
nem coram aliis juſtictaris, et rex 
man cram ffo, dum tamen conſtiterit 
fer Jaſticiarios quod fic fuerit in pla- 
cats coram ifſes, ſicut predictum eff, 
E. i pars predicia fuerit coram rege, 
na ud ad diem coram juſtic* predictis 
n uner:bus ſuis efſe non poſſit, rex Hu- 
audi partem indemnem conſervabit 
rain ufricraris predictis in itineribus 

us a diem illum quo 1 coram 
de. Et , ad diem illum non ve- 
nerit, 


This claufe of liberties, that be- 
ginneth in this wife, Præcipimus tibi, 
quod publice proclamari facias, Cc. 
is put in the writ of common ſum- 
mons of the juſtices in eyre, and ſhall 
have a premonition by the ſpace of 
forty days, as the common ſummons 
hath ; ſo that if any party that claim - 
eth to have a liberty, be before the 
king, he ſhall not be in default be- 
fore any juſtices in their circuits; 
for the king of his ſpecial grace hata 
granted, that he will fave that party 
harmleſs as concerning that ordi- 
nance. And if the ſame party be 
impleaded upon ſuch manner of li- 
berties before one or two of the fore- 
faid juſtices, the ſame juſtices, before 
whom the party is impleaded, ſhall 
fave him harmleſs before the other 


Juſtices; *and fo ſhall the king alſo 


before him, when it ſhall appear by 
the juſtices, that ſo it was 1n plea be- 
fore them as is aforeſaid. And if the 


foreſaid party be afore the king, ſo 


that he cannot be the ſame day afore 
the ſaid juſtices in their circuits, che 
king ſhall fave that party harmleſs 

before 
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nerit, tunc libertates ille nomine 72 
trictionis captantur in manum domini 
regis per vic loci : ita quod eis non 
utantur, donec venerint coram juſticia- 
ris reſponſ. Et cum per diſtrictio- 
nem venerint, replegientur libertates 


ſuæ, ft eas petent: quibus replegiatis 
flatim reſpondeant ad formam brevis 


predicti. Et ſi forte exceperint, quod 
non tenentur ſine brevi original: inde 
reſpondere (11) tunc fi quoqus modo 
conſtare poſſit, quod ipſi de facto ſuo 
proprio aliquas libertates uſurpaverint, 
vel occupuverint ſuper regem, vel pre- 
deceſſores ſuns, dicatur eis quod ſtatim 
reſpondeant fine brevi, et ulterius re- 
eipiant judicium, prout curia domini 
regis conſiderauerit. Et fi ulterius 


dicant, quod anteceſſores ſui inde obie- 


rint ſeiſiti, flatim audiantur, et ſlatim 
veritas inquiratur (12), et ſecundum 
hoc ad judicium procedatur. Et ſi 
conſtiterit quod anteceſſores ſui inde 
obierint ſeiſiti, tunc habeat rex 

= originale de cancellaria ſub hac 
orma : 


Gloceſter. 


before the foreſaid juſtices in the; 
circuits for the day, whereas he was 
before the king. And if he do not 
come in at the fame day, then thoſs 
liberties ſhall be taken into the king's 
hands in name of diſtreſs, by the 
ſheriff of the place, fo that they ſhall 
not uſe them until they come to an- 
ſwer before the juſtices; and when 
they do come in by diſtreſs, their li- 
berties ſhall be repleviſed (if they 
demand them) in the which replevins 
they ſhall anſwer immediately after 
the form of the writ aforeſaid; and 
if percaſe they will challenge, and {ay 
that they are not bounden to anſwer 
thereunto without an original writ, 
then if 1t may appear by any mean, 


that they have uſurped or occupied 


any liberties upon the king, or his 
prececeffors, of their own head or 
preſumption, they ſhall be command- 
ed to anſwer incontinent without 
writ, and moreover they ſhall have 
ſuch judgement as 'the court of our 
lord the king will award; and if they 
will fay further, that their anceltors 
died ſeiſed thereof, they ſhall be heard, 
and the truth ſhall be inquired in- 
continent, and according to that 
judgement ſhall be given; and if it 
appear that their anceſtors died ſeiſed 
thereof, then the king ſhall award an 
original out of the chancery in this 
form : 


Rex vic' ſalutem. Sum? per bonos ſummonitores talem, quod fit coram 15010 
apud talem locum in proximo adventu naſtro in comitatium prædictum del coram 
juſticiariis naſtris ad primam aſſiſam, cum in partes illas venerint, oftenſurus 
guo warrants tenet viſum francipleg' in manerio ſuo de NM vel fir, quo al- 
ranto tenet hundredum de S. in comitatu prædicto; vel, qua warrants clamat ha- 
bere tholomium pro ſe et hæredibus ſuis per totum regnum noſtrum; el habeas 


ibi hoc breve. Teſte, &c. 


Et ſi ad diem illum venerint, re- 
ſpondeant replicetur et triplicetur, 
t ft non venerint, nec eſſon fuerint 
coram rege, et rex ulterius moretur 
in comitatu ily, precipiatur vic', 
quod feciat eos venire ad quartum 
diem. 


And if they come in at the fame 
day, they ſhall anſwer, and 8 
and rejoinder ſhall be made; aue 
they do not come, nor be _—_ 
before the king, and the king 


tarry longer in the ſame _ he 
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ſheriff ſhall be commanded to cauſe 


jim, Quo die fi non venerint, et 
rix in com” illo extiterit, frat ficut 
in itiner” Ju ic (13)- Et | rex a 
com” illo receſſerit, adjornentur ad bres 
dies, et habeant dilationes competentes, 
juxta diſcretionem juſtic, ficut in ace 
timibus perſonalibus. Etiam juſtic 
innnerantes in itineribus ſuis faciant 


ſecundum ordinationem predictam, et 
ſecundum quod hujuſmadr placita de- 


auci debent in itineribus ſuis. De 
querimoniss fadtis et faciend' de bal- 
livis regis et aliorum, fiat ſecundum 
ordinationem prius inde factam (14) et 


ſecundum inquifitiones prius inde cap- 


tas: et ponatur clauſula ſubſcripta in 
brevi de communi ſumm 2 22 
al communia placita directo vic Se. 
quad tale eft : 
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them to appear the fourth day; at 
which day if they come not, and the 
king be in the fame ſhire, ſuch order 


ſhall be taken as in the circuit of 
juſtices; and if the king depart from 


the ſame ſhire, they ſhall be adjoarn- 
ed unto ſhort days, and ſhall have 
reaſonable delays according to the 
diſcretion of the juſtices, as it is uſed 
in perſonal actions. Allo the juſtices 
in __ in their circuits ſhall do ac- 
cording to the foreſaid ordinance, 
and according as ſuch manner of pleas 
ought to be ordered in the circuit. 
Concerning complaints made and 
to be made of the king's bailiffs, and 
of other, it ſhall be done according 
to the ordinance made before there- 
upon, and according to the inqueſts 
taken thereupon heretofore; and the 
clauſe ſubſcribed ſhall be put in a 


writ of common ſummons in the cir- 


cuit of the juſtices aſſigned to com- 


mon pleas directed to the ſheriff, &c. 


and that ſhall be ſuch: 


Rex vic ſalutem. Præcipimus tibi, quod publice proclamari facias, 


quod omnes conquerentesy ſeu congueri volentes, tam de miniſtris et aliis bal- 
luis noſtris quibuſcunque, quam de miniſtris et ballivis aliorum quorum- 
cunque, et altis, veniant coram juſticiariis noftris ad primam am, ad 
quaſcunque querimonias ſuas ibidem oftendendas, et competentes emendas, inde 
recipiendas ſecundum legem et conſuetudinem regni naſtri, et juxta ordina- 
tionen naſtram per nos inde factam, et juxta tenorem ſlatutorum naſtrorum, et 
Juxla articulos eiſdem juſticiariis naſtris inde traditos (15), prout predicti juſ- 
ticiarii tibi ſcire faciant ex parte noſira, Teſte meipſo, &c. decimo die De- 
camo ris, anno regnt noſtri xxx. 


(1) L'an du grace, 1267. ] This ſhould be 1278. for that was Vet. Mag. Charta 
emo 6 E. 1. this parliament being holden in Auguſt, une 6 E. 1. fol. 130. 
for 1267. was in 51 H. 3. ER, 3 
This chapter concerning liberties and franchiſes, and the quo 
Warrant (and intituled S atutum de quo wwarranto) hath been ſup- 
poſed by many to be enacted in Latin, anno 30 E. 1. and therefore 
lome have omitted to inſert it in the 6. yeare; but it is utterly 
miſtaken: for the king in the 30. yeare did publiſh and proclaime 
this a& under the great ſeale, and doth recite it to be made anno Lib. 9 fol. 28. 
mM. 1278. and in the 6. yeare of his raigne. Vide 14 E. 1. Inter In the caſe of 
gina]! de anno 14 E. 1. Breve de libertatibus allocandis, and there Strata Marcella. 
another ſtatute made in 18 E. 1. called Sratutum de que warrants [ 280 ] 
aum, ſo called, in reſpect of this former flatute, | 
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have been abrogated, but being founded upon theſe two pillars 


VideVet.Magna 
Charta, fo. 130. 
Stat, de Quo 
Warranto. 

Pol, Virgil. 


Mag. Charta. 
eap. 1. 9. 38. 
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And beſides, the ſtatute in French differeth from the recitall 
thereof in 3o E. 1. which, for that it agreeth with the record, we 
will follow it when we come to the body of the act. 

(2) Pur amendement ds ſon realme, & pluis plenier exhibition d. 
droit.] Which by the ſaid proclamation in 30 E. 1. is rendred thus, 
Ad regni ſui Angliæ meliorationem, et exhibitionem juſticiæ pleniorem : 
two excellent ends of a parliament, regni melioratio, that is for the 
common good of the kingdome, the parliament being commune con- 
cilium, and exhibitio juſticiæ plenior, for nothing is more glorious, 
and neceſſary, then fail execution of juſtice. 

And it is added, Prout regalis officii expoſcit utilitas ; and accord- 
ingly at this parliament many profitable and juſt laws were made, 
as one ſpeaking of this parliament ſaith truly, In quo guædam de 
regni ſtatu decreta ſunt, que nunc ut jura, et æguitate plena maxime 
w/urpantur., And that I may ſpeak once for all, it is worthy of 
obſervation that the ſtatutes made in this noble kings time are fo 
agreeable to common right and equity, as few or none of them 


(the amendment of the kingdome, and the due execution of jul. 
tice) remaine and continue as juſt and conſtant laws to this 


(3) Hujuſmodi libertatibus utantur, &c.] For the better under- 
ſtanding of this a& it ſhall be neceſlary out of hiſtory to ſhew the 
cauſe of the making hereof. | 

The truth is, that the king wanting money, there were ſome in- 
novatores in thoſe dayes, that perſwaded the king, that few or none 
of the nobility, clergy, or commonalty, that had franchiſes of the 

raunts of the kings predeceſſors, had right to them for that they 

d no charter to ſhew for the ſame, for that in troth moſt of their 
charters either by length of time, or injury of wars and inſurrec- 
tions, or by caſualty were either conſumed, or loſt : whereupon 
(as commonly new inventions have new wayes) it was openly 
proclaimed, that every man, that held thoſe liberties, or other 
poſſeſſions by graunt from any of the kings progenitors, ſhould be- 
fore certain ſelected perſons thereunto appointed ſhew, 9 Jurte, 
guove nomine itt” retinerent, Ac. whereupon many that had long 
continued in quiet poſſeſſion, were taken into the kings hands, E. 

uod nulla tabella con/tarent : Hereof the ſtory ſaith, Viſum gf cnn 
us edidtum ejuſmodi poſt homines natos longe acerbiſſimum : qui Ffm 


tus hominum ® quam irati animi?* quanto in odio princeps e repentt Frey 
cepit ? : a ad! 
The good king underſtanding hereof, and finding himſelſe meme 


abuſed by ill counſell, and conſidering the ſtatute of Magna Rn. 
at the parliament holden in the end of his fourth yeare by procia 
mation, and at the petition of the lords and of the commons > 
at this parliament, by authority of parliament provideth N 0 
as hereafter you ſhall heare: this is fully agreed upon in al * 
hiſtories, onely the time in ſome of them (as oftentimes in br 
caſes it falleth out) is miſtaken, which by this act ſhall be re 
according to true chronologie. | . Mely ſaid 
(4) Proviſum eſt et concorditer conceſſum.] It was Ig 11 bh 
concorditer conceſſum, for that the ſaid innovation was like _ 
beene a cauſe of great diſcord between the king and the 
ſort of his ſubjects. . 58 0 
(5) 24 


G loce {ter . 


(5) N decti prelati, comites, barones, et alii huju/modi liberta- 
tibus utantur in forma brevis ſubjcripti.] This“ forme of a writ is 
more ſatisfactory, then any other forme is, and this was the aun- 
ient uſe. | 
; (6) Cum nuper in parliamento noftro apud Weftm'.) That is, in 
the laſt parliament holden after Michaelmas, towards the end of 
the fourth yeare of his raigne, and therefore the great grievances 
aboveſaid muſt be before that parliament, for the cure was after 
the diſeaſe, and the remedy after the grievance. | 

(7) Proviſum ſit et proclamatum.] But this was never (that I 
can finde) recorded: now by this act it is provided that a writ 
ſhall be graunted. ; 
(8) 2uibus hucuſpuc rationabiliter aſi ſunt.) See the Regiſter 162, 
163. De libertatibus allocandis, & F. N. B. 229, 230. i 
9) Ujque ad adventum naſtrum per comitatum prædictum, vel uſque 
proximum ad ventum juſticiariorum itinerantium, &c.] That is, untill 
the court of kings bench came thither, or the next 9 of 
the jullices in eyte: ſo all men ſhould quietly enjoy their fran- 
chiles, which they had reaſonably uſed, untill the court of kings 
bench, or untill the juſtices in eyre came into that county: here 
it is to be obſerved, that this good king and his councell in par- 
lament referred the party grieved to a legall proceeding, which 
inplieth, that a contrary courſe was holden before, But you will 
demand, What remedy was this for him, that could not pro- 
duce his charter, to be left to the law? I anſwer, that this was a 
full and perfect remedy according to juſtice and right; for the 
better apprehenſion whereof theſe diſtinctions are to be obſerved ; 
Fir?, theſe franchiſes intended by this act be of two ſorts, the one 
may be claimed by uſage and preſcription, as wreck of the ſea, 
waife, ſtray, faires, markets, and the like, which are gained by 
ulage, and may become due without matter of record: and felons 
goods, outlawes goods, and the like, which grow not due but by 
matter of record, and therefore cannot be claimed by uſage in 
{«iir, but by charter: and yet all theſe at the firſt were derived from 
the crowne. | | 
decondly, Judicis officium eſt, ut res, ita tempora rerum quærere; 
all theſe were graunted either before the time of memory, or after 
tae time of memory: if before the time of memory, then for the 
former ſort, ſuch as might be claimed by preſcription, the part 
grieved might preſcribe, and by law he ought to be ed. 
And for ſuch as lay in point of charter graunted before time of 
memory, the party grieved had two remedies, either by allowance, 
or confirmation; by allowance in the kings bench, or before the 
Juſtices in eyre, and in ſome caſe before the juſtices of the court 
of common pleas, and in the exchequer; or by confirmation of 
tie king under the great ſeale: and theſe were ſufficient for him 
without thewing the charter, and the equity of the law herein was 
. for that no charter before time of memory was pleadable 

aW. N 
1 franchiſes either of the one ſort or other were graunted 
"a 85 memory, yet if the ſame had been allowed, as is aforeſaid, 
ame might alſo be claimed by force of the charter and allow- 
rey, ſhewing the charter, becauſe it had been adjudged 
kh; N owed of record. And it is to be knowne that all franchiſes, 

en any man had either by preſeription or by charter, ought to 

4 | 
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34 AN. pl. 14. 
40 Afi. 21. 

E. 3. 54, 55. 
o E. 3. 40, 41. 
18 E. 3. Co- 
nuſ. 39. 12 H. 4. 
12. 14 f. 6. 12. 
33 H. 6. 22. 
35 H. 6. 54 

9 H. 7. 11. 

10 H. 6. 13. 

16 H. 7. 9. 

* Regiſt. 158. 

5 E. 3 50, 51. 
6 E. 3. 18. 
20 H. 6. 34 

34 H. 6. 36. 
Dier, 8 El. 245. 
23 E. 6. c. 4+ 
13 El. ca. 6. 


lib. 5. fo. 52, 53. 
Pages caſe. 


Bract. Ii. 1. fo. 5. 
& 171. 6 E. 3. 
50. 22 E. 3. 3. 
24 E. 3. 1. 23. 
43 E. 3. 22. 

11 H. 4. 86. 

9 H. 6. 58. 

* Magna Charta. 
cap. 29. 

25 E. 3. cap. 4. 
Stat. 5 28 E. 3 
ea. 3. 42 E. 3. 
ca. 3. 

Stat. de 18 E. 1. 
de quo war” nov. 


6 E. 35. 8 E. 3. 


10, 11. 16 E. 4. the king for the point adjudged, or for the king ; and the ſalve 


6. 3 H. Te 15. 
Stanf. Pra- 
rog. 74+ 
Paſch. Q E. 1. 
Coram rege 
Rot. 17. 
Suſſex. 


2 E. 3. 29. 


E. 3. 5. 
15 E. 6, 7. 


the common ſummons of the eyre, by the ſpace of 40 dayes before 


Gloceſter. 


be claimed before juſtices in eyre, or elſe for non-claime the fame 
might bee loſt, as hereafter ſhall bee faid : fo as the remedy pro - 
vided by this act was plenary and perfect to give reliefe to them 
that right had. 

To this for the time may be added, that ancient charters, whe. 
ther they be before time of memory, or after, ought to be con- 
ſtrued, as the law was taken when the charter was made, and ac. 
cording to ancient allowance. Now what the time of memory 
is, ſee the firſt part of the Inſtitutes, ſe. 170. 

2 But now by the ſtatutes of 3 E. 6. and 14 Eliz. there is further 
remedy given: for albeit the charters or letter patents be loft, 
yet the exemplification or conſfat of the roll may be ſhewed forth, 
&c. And when any claimed before the juſtices in eyre any fran- 
chiſes by an ancient charter, though it had expreſſe words for the 
franchiſes claimed ; or if the words were generall, and a continual 
anger py 33 of the franchifes claimed, or if the claim was 

y old and obſcure words, and the party in pleading, expounding 
them to the court, and averring continuall poſſeſſion according to 
that expoſition; the entry was ever Inguiratur ſuper pofſeſionem et 
uſum, c. which J have obſerved in divers records of thoſe eyres, 
agreeable to that old rule, Optimus interpres rerum uſus. 

(10) Habeant pramunitionem per 40. dies.] This was by writ of 


the fitting of the juſtices in eyre. 

Now leaving all that is evident, and needeth no expoſition, let 
us come to the next that is worthy of obſervation, 

(11) Er / forte exceperint quod non tenentur fine brevi originali 
reſpondere.] Here is an ancient maxime in the law implyed, that 
regularly no man oughr to anſwer for his freehold, franchiſes, or 
other thing without originall writ ſecundum legem terre ; and that 
the “ ſtatutes to that end provided are but declarations of the an- 
cient common law, as here it is to be ſeen in cafe of franchiſes in 
the kings own caſe. | SY 

(12) Er A ulterius dicunt quod antecefſores fui inde obierint ſeifitt, 
Hatim audiantur, et ftalim weritas inguiratur, &c.] By this it ap- 
peareth that a deſcent of franchiſes doth put the king to his writ 
of quo warranto, which writ is here expreſſed; and note that the 
gu warranto is in nature of the kings writ of right for franchiſcs | 
and liberties, wherein judgement finall ſhall be given either againſt 


Jure for the king ſerveth for any other title then that which was 
adjudged; and therefore William de Penbrugge the kings attor- 
ney, for proſecuting of a quo warrants againſt the abbot of Fil- 
champ for franches within the mannour of Steynings fine pr ecef!9, 
was committed to the gaole. | 
(13) Er fi non venerint, Ic. præcipiatur vicecom* quod facial e 
venire, Qc. quo die fi nin venerint, Ic. fiat ficut in itinere lic. 
riorum.] If beſore the juſtice in eyre the party came not, the * 
chiſe ſhould be ſeiſed into the kings hands nomine diſtrictiemis, whic 
the party in the ſame eyre might replevy; but if he did not re: 
plevy them while the eyre fate in that county, the franchiſes wele 
loſt and forfeited for ever. enn 
Therefore if the party now upon the venire facias (which — 
act doth give) come not while the eyre fit in that county, 
franchiſes be loſt for ever. Aud 


3 


Cap. P Gloceſter. 


And ſo it is in the kings bench, if the party come not in upon 
the venire facias during that term, and replevy his franchiſes, the 
he loſt for ever. And therefore we concurre not with that chiefs 
juſtice that ſaid, that non-claim of liberties before juſtices in eyre 
Joſt the liberties, for that (faith he) was but of the kings grace to 
grant a replevy of them, and not of right; for this opinion is 
againſt the authority of our books, and the continuall practice be- 
fore the juſtices in eyre. 

See the ſtatutes of 18 E. 1. De quo warranto novum, and De 
tallagio non concedendo. 

(14) De querimoniis factis et faciendis de ballivis regis et aliorum 
fat ſecundum ordinationem prius inde fuctam.] That is, according to 
the articles of the juſtices in eyre called capitula itineris collected 
and authoriſed amongſt other things, as here it appeareth, by or- 
dinance of parliament, and entred into the parliament roll, which 


3 
* 
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Pl. Com. 372. in 
le Signior Tou- 
ches caſe. 
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4% de novel 


you may ſee in old Magna Charta, fol. 150, 151, &c. 
(15) Juxta articulos eiſdem juſtic* noſtris tradit'.] 


The French 


faith, Solongue les articles que le roy lour ad li vere. Theſe articles 
were delivered by the king to the juſtices in eyre to be enquired 
of, heard, and determined by them through all the counties of 
England, which afterwards were encreaſed, as by the ſame may 


appear, 


- 


CAT. 1. 


OME avant ces heures damages 
ne ſuerint agardes en aſſiſes de 
nel diſſaiſin forſque tantſolement vers 
les diſſerſors : purview eft, que ſi les 
aiſſeiſors aliont les tenements (1), & 


neient dont les damages puiſſent eſtre 


levies (2), que ceux @ que maines ceux 
tnements deviendront, ſoient charges 
des dammages, ifſint que cheſcun re- 
ſpoien* de ſon temps (3). urview 
ft enſement, que le difſeiſee recover” 
damages en ro dentre faundue ſur 
diſeiſin, vers ce 

apres le diſſeiſor (4). Purview eſt 


enſement, que la ou avant ces heures 


damages ne fueront agardes en plee de 


martdanceftor (6), forſque en caſe (5) 
4 tenements fueront recoveres devers 
iefes ſeigniors (7) E ſuiſt per la- 
tut” Marlbr, cap. 16.] gue deſormes 

mages ſoient agardes en touts caſes 

» ou home recover per afſiſe de 
mirtdanceflor, ſicome eft avantdit en 


uy que eft trove tenant” 


diſſeiſin. Et in __ 
b le 


WHERE AS heretofore damages 

were not awarded in aſſiſes of 
novel diſſeiſin, but only againſt the 
diſleiſors: it is provided, that if the 
diſſeiſors do aliene the lands, and have 
not whereof there may be damages 
levied, that they to whoſe hand ſuch 
tenements ſhall come, ſhall be charg- 
ed with the damages, ſo that every 
one ſhall anſwer for his time. It is 


provided alſo, that the diſſeiſee ſhall 


recover * in a writ of entry, 
upon novel diſſeiſin againſt him that 


is found tenant after the diſſeiſor. It 


is provided alſo, that where before 


this time damages were not awarded 


in a plea of mortdaunceſtor (but in 
caſe where the land was recovered 


againſt the chief lord) that from 


henceforth damages ſhall be awarded 
in all caſes where a man recovereth 
by affiſe of mortdaunceſtor, as before 
is ſaid in aſſiſe of novel diſſeiſin: and 


likewiſe damages fhall be recovered. 
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le maner recover” home damages en in writs of coſinage, aiel, and he. 
briefe de coſinage, ayel, & beſayel (g, ſaiel. And whereas before time c. 
Et la ou avant ces heures damages mages were not taxed, but to the 
ne fueront taxes, forſque a le value des value of the iſſues of the land; iti 
722 de la terre : purview eft, que le provided, that the demandant mz 
demandant puit recover vers le tenant recover againſt the tenant the cofl 
les coftages de ſon briefe purchaſe (11), of his writ purchaſed, together vit 
enſemblement oveſque les damages (12) the damages aboveſaid. And this 
avantdits 10.) Et tout ceo ſoit tenus act ſhall hold place in all caſes when 
en touts —_— ou home recover damages the party is to recover damage, 

t feoit deſor mes cheſcun tenus And every perſon from henceforth 
a render damages, la ou home recover ſhall be compelled to render damage, 
ders lu de ja intruſion demeſne, ou de where the land is recovered again 
ſon fait demeſne (14). him upon his own intruſion, or his 


(13): 


Gloceſter. Cap. 1, 


own act. 


within age is no tenapt within this ſtatute, for that he never „ 


Cap. 


nor cou 
who tak 
infant C 
profits, 
If th 
and the 
loſe his 
No! 
the like 
pier WI 
hold at 
land; 
be inte 
aſſiſe, h 
by ſat 
yeers, « 


becauſ 


Fitz. Damage, 14. 43. 66. 68. $2. 95. Tor, 102. 104. 108. 110. 127. 123. 125. 129. Hob. gz (2) 
FA hg 112. 5 324 116. Dyer, f. 370. Fitz. — 6. 19. 97.) ee _ 
cie 
[ 284 ] Before this ſtatute no damages were recovered in aſſiſe of noye — 
Sce the firſt part diſſeiſin (which then was frequens et feſtinum rem: dium) but onely Law. 
of the Inſti- againſt the diſſeiſor, and not againſt the tenant that came to the The 
WH, 54 lands or tenements after the diſſeiſin, for no damages could be the tet 
35 recovered by the common law, but againſt the wrong doer by hin, The 
to whom the wrong was done. and n« 
Now the miſchief was, that many times the diſſeiſor was inſuf. judget 
ficient, and not able to ſatisfe the damages, and by that means the Band 
diſſeiſee recovered damages in ſhew againſt the diſſeiſor (who wa (3) 
the wrong doer to him) but had not the effect thereof; now thi " Bp 
branch doth remedy this miſchief, as by the ſame it appeareth. le 
(1) Alienont les tenements.) The letter of this law extendeti 1. 
onely to them, that came in by title, as by feoffment, or fine after yet ut 
the diſſeiſin; but by equity it extendeth to them, that came in by again 
wrong, and to them alſo, whoſe eſtate was before the diſſeiſin; for the p 
example, if the diſſeiſor were diſſeiſed, the ſecond difleiſor is with- 4 
14 H. 7. 28. per in this ſtatute, for if he that comes in by title ſhall be within the muſt 
Wood. remedy of this law, à fortiori, he that comes in by wrong; and(o piers 
it is of all others, that come in under the diſſeifor, though it be and 1 
not by alienation. . founc 
10 Aſſ. p. 3. Alſo if the lord diftraineth for his rent, and a ſtranger without char; 
10 F. 3. 24. the privity of the tenant maketh reſcous, the ſtranger 1s onely tit z. 
diſſeiſor, and though the tenant claim not under him, but his eſtate and 1 
is before, &c. yet in aſſiſe againſt the diſſeiſor and the tenant, ! that 
the diſſeiſor be found inſufficient, the plaintife by force of this is tena1 
tute ſhall recover damages againſt them both. tena1 
And yet in ſome caſes the tenant that claimeth under the di: dam 
ſeiſor ſhall not for the inſufficiencie of the diſſeiſor be anſwerad* the | 
28 Al, 28. to yeeld damages by this ſtatute ; as if the diſſeiſor of lands hold were 
in capite alien the ſame to another, the alienee dyeth, his heir withs 4 
in age, upon office found the king committeth the cuſtody 10 4 be 
who taketh the whole profits, the diſſeiſor is inſufficient, the belt _ 
this 


Cap. 1. Gloceſter. 


nor could take any profit : but if the diſſeiſor alien to an infant, 
who taketh the profits, he is a tenant within this ſtatute; or if the 
infant coming in as heir had been out of ward, and had taken the 
profits, he had been a tenant within this ſtatuta 

If the diſſeiſor infeoffe the villein of the difleifee and a ſtranger, 

and the diſſeiſor is inſufficient, in this caſe either the diſſeiſee muſt 
loſe his damages, or infranchiſe his villein. 
No leflee for yeers, or tenant by ſtatute ſtaple, or merchant, or 
the like, that have but a chattell, ſhall be accounted a mean occu- 
pier within this ſtatute, but he that hath the inheritance or free- 
hold at the leaſt ; otherwiſe he is not ſaid to be a tenant of the 
land; and ſo much is implyed in this word alien, which cannot 
be intended of a leſſee for yeers, &c. where he, that bringeth the 
aſſiſe, hath right to the inheritance or free-hold : but where tenant 
by ſtatute merchant, or ſtaple, &c. brings an aſſiſe, there leſſee for 
yeers, or tenant by ſtatute merchant, &c. may be a mean occupier, 
becauſe the plaintife in the aſſiſe hath right but to a chattell. 

(2) Et nient dont les damages poient eftre levies.) Hereupon do 
follow three concluſions in law : 1. That if the diſſeiſor be ſuffi- 
cient to yeeld the whole damages, he 1s ſolely to be charged there- 
with; for then this ſtatute extendeth not to the tenant; and, as it 
appeareth by the preamble, he was not anſwerable by the common 
law. 1 

The 2. concluſion is, that for the inſufficiencie of the diſſeiſor 
the tenant ſhall anſwer the damages by this act. | 

The 3. concluſion is, that if the diſſeiſor be able to yeeld part, 
and not the whole damages, both ſhall be charged, and therefore 
judgement is ever given as well againſt the diſſeiſor (though he be 
tound inſufficient) as againſt the tenant generally. 

(3) Cheſcum reſtondra pur fon temps. ] The ground hereof is, 
Quod bene fidei poſjeſſor in id tantum, quod ad ſe pervenerit, tenetur. 
Hereupon ſeven concluſions are grounded: 

1. Albeit the mean occupiers are neither diſſeiſors nor tenants, 
yet unleſſe they be named in the aſſiſe, no judgement can be given 
againſt _ neither can they be charged for the time they take 
the profit.- 
2. Though they be named, yet, as hath been faid, the diſſeiſor 
muſt be found by the afliſe to be inſufficient, and the mean occu- 
piers muſt be found to take the profits; for if they be omitted, 
and none but the diſſeiſor and tenant named, and the diſſeiſor is 
found inſufficient, and no further enquired of, the tenant ſhall be 
charged for the whole. | 

3. If the aſſiſe be brought againſt the diſſeiſor and the tenant, 
and it is found by the aſſiſe, that the diſſeiſor is inſufficient, and 
that the diſſeiſor infeoffed A. Who infeoffed B. who infeoffed the 
tenant, and that A. had it one yeer, and B. half a yeer, and the 
tenant two yeers; upon this ſpeciall finding, the tenant ſhall anſwer 
ages but for his time, for cheſcun reſpondra pur ſon temps, and 
the plaintife hath loſt his damages againſt A. and B. for that they 
were not named in the writ. 5 g 

4. If the diſſeiſor, A. and B. and the tenant in the caſe before 


be all named, and the diſſeiſor, A. and B. are all found inſufficient, * 


the tenant ſhall anſwer for the whole ; for although the letter of 


hs law is, where the diſſeiſors have nothing, &c. yet theſe words, 
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43 E. 3. 17. 
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16 E. 3. Dama» 
ges, 32. | 


35 Alf. 5. 


35 All 55 
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18 E. 2. tit. 
Execution, 14+ 


18 E. 2. ubi ſup. 


Weſt 1. cap. 24. 
34 E. 1. de plead 
de Io nt. 

22 Afl. 1.9 Hñ. 6. 
1, 2. 1H. 4. 
Ca. 8, 8 H. 6. 
„ 


3 E. 6. cap. 3. 


12 E. 4. fol. 1. 
22 Aſſ. P · Is 
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Fa. 117. 
Pilfords caſe. 


42 E. 3.7. 

39 E. 3. Dam. 66. 
20 E. 3. ib. 101. 
2E. 3 2. E. 3. 
Dam 95. 3 E. 3. 
1b. 120. 19 E. 3. 
ic 99. 


againſt the alienee; for this branch of the act provi 
diſſeiſee, and not for his heirs, Y; 


cheſcun reſpondra, Ec. do imply (if they have ſufficient) for other, 
wiſe they cannot anſwer, that is, they cannot fatisfy ; for in that 
ſenſe 1 is here taken. 

5. It ſhall never be inquired of the tenants inſufficiencie, far 
ar the diſſeiſor and him muſt the aſſiſe of neceſſity he 

rought. | | 

6. Upon theſe words, cheſcun reſpondra pur Jon temps, ſeveral 
judgements ſhall not be given, but one judgement is to be given 
intirely againſt all, and ſo was it ever uſed ſince this ſtatute ; but 
the —_— upon the execution may uſe ſuch indifferencie, as juſtice 
requireth, 

And it is ſaid, that if the aſſiſe be brought againſt the diſſeiſor 
and the tenant, and judgement given for the plaintife, and a 
writ iſſueth to the ſherife, and he retourns, that the diſſeiſor 
is inſufficient, the plaintife ſhall have preces to levie it of the 
tenant. 

Vide the ſtatutes of Weſtm. 1. 34E. 1. 1 H. 4. & 8 H. 6. Le. 
where double and treble damages are given in aſſiſe, there alſo 
every mean tenant, that came in to be tenant of the free- bold un- 
der the diſſeiſor, ſhall for the inſufficiencie of the diſſeiſor anſwer 
every one for his time the treble or double damages. 

7. Laſtly, this giveth no damages where none was recoverable 
in the aſſiſe at the common law, but giveth damages againſt the 
tenant for the inſufficiencie of the diſſeitor, as hath been ſaid. 

As if he in the reverſion upon a term for yeers, or tenant by ſta- 
tute ſtaple, & c. be diſſeiſed, he ſhall have an aſſiſe ta recover the 


ſtate of the land, but ſhall recover no damages for the profits of the | 


lands, becauſe they belonged not to him. 

If the diſſeiſor committed the diſſeiſin with force, and iufeoffeth 
A. who infeoffeth B. who infeoffeth C. an aſſiſe is brought againſt 
them all, and treble damages for the inſufficiencie of the diſſeiſor 
ſhall be levyed upon all, according to this act checus re/pondra fur 


ſon temps, that is, what damages ſhould be recovered againſt the 


diſſeiſor, if he were ſufficient, ſhall be recovered for his inſufh- 
ciencie againſt the mean occupiers and the tenant, - and for inſut- 
ficiencie of the mean occupiers, againſt the tenant onely. 

(4) Purview ęſt enſement, que le diſſeiſee recoverg damages en britfe 
dentre foundue fur dilſtiſin vers celuy que eft trowg tenant apres te di- 


ſeiſer.] Regularly in perſonall and mixt actions damages were to 


be recovered at the common law, but in reall actions no damages 
were to be recovered at the common law, becauſe the court could 
not give the demandant that which he demanded not, and the de- 
mandant in reall actions demanded no damages, neither by unt, 
nor count: judex non reddit pluis, quam quod petens ipſe reguimt, ang 
it is a maxime in law, gue droit ne done pluis gue foit demaunae; 


therefore in reall actions, where damages are given by this act, the 


demandant ſhall recover damages gendente breyi, becauſe the 
form of the count remaineth. The words of the act are, ers 
gue git trove tenant ; he may be tenant by title, by wrong, o by att 
in law; and of theſe in order. | 

If the diſſeiſor make a feoffment in fee, and the diſſeiſee dyeth. 


the heir of the difſeiſee ſhall not recover damages * 0 2 
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+ Bat if a man be diſſeiſed, and the diſſeiſee dye, his heir ſhall 
cover damages againſt the diſſeiſor, but not by this branch, but 
by a latter branch of this act, wiz. Et ſoit deſormes cheſtun tenus 
render damages la ou home recover vers luy de ſay intrufion demeſne, 
wu de ſon tort demeſne : and by this diſtinction the books that ſeem- 
ed jrima facie to differ are well reconciled ; but by the intention 
of this law, the heir in his writ of entry againſt the diſſeiſor ſhall 
recover damages but from the death of his anceſtor, 

The diſſeiſee ſhall recover damages by this act in a writ of en- 
try ſur Cilſeifin in the poſt: as if the tenant cometh to the land by 
diſleiin, intruſion, or abatement, or when by alienation it is out 
of the degrees; for the words be, Vers celuy gue eff trove tenant 
apres le diſſeifor, within which words he that comes in the 50% is 
included. Note the writ of entry in the po/? is given by the ſta- 
tute of Marlebridge, cap. ultimo; for the diſſeiſee was driven to 
his writ of right at the common law. 

And in this ſecond branch the tenant is onely charged with the 
whole damages, though there were divers mean tenants, for che/cuu 
reſpondra pur ſon temps is onely in the caſe of an aſſiſe upon the 
firſt branch; neither ought the writ of entry to be brought againſt 
any, but againſt him, that is the tenant of the land: but in ſome 
caſe another then the diſſeiſee ſhall recover damages by this branch; 
as the ſucceſſor of an abbot, but otherwiſe of bithops, or other ſole 
ſecular bodies politique, | 

If the tenant cometh to the land by act in law, which he cannot 
withſtand, and where there is no act, or default in him; in that 
caſe he ſhall not be charged: as if the diſſeiſor alien to A. and his 
heirs, and A. dyeth without heir, the law (that there may be a 
tenant to a ſtrangers præcipe) doth caſt the land upon the lord; in 
this cale, 1f the lord doth not take any profits of. the lands, in a 
writ of entry in the po? brought againſt him for the land, the lord 
may plead the ſpeciall matter, and how that he never took any 
| profits of the lands, and ſo dicharge himſelf of the damages; for 

albeit he be a tenant of the land, yet is he no tenant againſt his 
wil within the meaning of this law, becauſe there is no wrong nor 
default in him. | 
| But if the lord by eſcheat doth enter, and take the profits of the 
land, then ſhall he be charged as a tenant within this act, for albeit 
he could not withſtand the eſcheat, which made him tenant in law, 
yet might he have refrained to take the profits, which in right be» 


longed to the diſſeiſee, but his rent or valuable ſervices ſhall be re- 
couped in damages, 
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And ſo it is in all reſpects, when the alienee of the diſſeiſor dye 


kiſed, and the land deſcend to his heir, he may refrain from the 
mg L. profits, and plead the like plea, and diſcharge himſelf 
© damages. IR 
In like manner, if the diſſeiſur make a deed of feoffment, by the 
Vlich he infeoffeth A. and B. and maketh livery of ſeiſin to A. in 
tlie name of both, B. never agreeing to the feoffment, nor takin 
1 profit of the land, A. dyeth ; in this caſe by the law the free- 
ald and inheritance is veſted in B. by ſurvivor; and in a writ of 
ru in the per brought by the diſſeiſee againſt B. he may, as is 
* you the ſpeciall matter, and that he never agreed, nar 
profits 
tk aforelaid, 


Et 
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and diſcharge himſelfe of the damages for the 
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Regula. Et fic in eaſibus conſimilibus : for nemo punitur ſine injuria, f 
aefalta; and aus — nemini e/t en nn = ti 

The ſtatute ſaith, ce* gue t trovetenant, and yet if a writ of 4 

entry be brought againſt two joynt-tenants, and the one diſclaime | 

and the other take the whole tenancy upon him, and plead in bar: 4 

and it is found againſt him, the demandant ſhall recover damages / 

for the whole againſt him, becauſe he tooke upon him the whole - 

tenancy, | a 


$H.4.5. 290 E. A difleifor infeoffeth A. which infeoffeth B. the diſſeiſee 

3 8 3+ brings a writ of entry in the per and cui againſt B. which 

„F 23% vowcheth A. who pleads and loſeth; judgement for the d. 

3 E. 3. 51. f : 

30 E. 3. 6. 3 ſhall be given againſt the vowchee, for he is found tenant in 
aw. 

(5) Purview eft enſement que lou avant ceux heures damages r 

Fuer agardes en plea de mordaunceſter forſque en caſe, &c.] This plea 
of mordaunc”, and the other pleas hereafter in this act named are 
pleas reall, and aunceſtrel, and therefore no damages are recover. 

able (as hath been ſaid) in them by the common law. 
Lib. 6. cap. 3. But yet ĩt is to be obſerved once for all, that theſe actions in this 
Markals caſe. yrs gy „are actions aunceſtrel poſſ:ſſarie, and not actions aner 
rotturel. 

Glan. li. 13. c. 2. (6) De mordaunc. ] Of this writ you ſhall reade plentifully in our 
88 I. auncient authors, and other books. 

of 4 2 4 Bri —_— Recoveres de vers chiefe ſcigniors.] This was by the ſtatute of 
fo. 180. Fleta Marlebridge cap. 16. 

1. 5. c. 1, 2, &. In aunciĩent time not onely the references, as here, were ever ge- 
nerall, but alſo the citing of authorities in law were in like manner; 
et tenus in noftre liures. | 

(8) Damages ſoient agardes en touts caſes, 2 This purview 
being generall muſt be taken in a particular ſenſe, that is, in all 
caſes in the mordaunc', as in the ailiſe, having regard to the time 
of the damages, viz. from the wrong done, for in the mordaunc 
the plaintiffe ſhall not recover damages againſt the -meane occU- 
Piers for the inſufficiency of the abator, as in the aſſiſe for the in- 
ſufficiency of the diſſeiſor; for in conſtruction of general! references 
in acts of parliament, ſuch reference muſt be made onely as m2? 
ſtand with reaſon and right: and therefore ſeeing the writ of mor- 
daunc' muſt of right be brought againſt the tenant of the land onely, 
and not againſt the meane occupiers (as hath been faid in de 
former clauſe concerning the writ of entry) the meane occupier? 
cannot be charged in the mordaunc', but the tenant 
charged for the whole damages. 6.4 of 

If a man hath iſſue two ſonnes, and the father dieth ſeiſed o 
lands in fee fimple, the eldeſt ſon dieth, the ſecond ſon ſhall have 
aſſiſe of mordaunceſter, and he ſhall make himſelfe heire to 0" 

3 E. 3. damag. father, and he ſhall recover damages, not onely from ſuch time 3 
121. the right accrued unto him from the death of his brother, but = 
DoR. & Stud. the death of his father, becauſe he hath not the * bx of this ＋ 
lib. 2, cap. 12+ heire to his brother, but as heire to his father. More f 
be ſaid hereof when we came to ſpeake of the writ of cofnage, 
N &c. ' | | 
9 E. 3. 30. In a mordaunc', if the tenant vowch, and the yowehee plex 
and looſe, in this caſe the plaintiffe ſhall recover againſt the ot 
the land, and the tenant in value againſt the vowchee, and the P tife 
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tiffe ſhall recover his damages againſt the vowchee, And by this 
act damages ſhall be recovered in a nuper obiit. 

(lg) En meſme le maner recover” home damages en briefe de colinage, 
nie, et be/aiel.) In a writ of coinage, of the ſeiſin of the zre/azel, de 
ſeiſina tritavi, ſeu atavi, c. it is to be ſcene for what time the de- 
man lant ſhall recover damages by force of this act, and ſo of the 
writ of be/aiel, breve de proawo, and of the writ of aiel de avo. 

And it is a rule upon this ſtatute, that in none of theſe writs the 
demandant ſhall recover damages but from the death of his next 
immediate aunceſter, whoſe heir he is: as if there be grandfather, 
father, and ſon, the grandfather dieth ſeiſed, an eſtranger abate, the 
father dieth, the ſon in a writ of aze/ muſt make his reſort as ſon and 
heire of the father, ſon and heire of the grandfather, therefore he 
ſhall in that caſe recover damages, but from the death of his father, 
becauſe he is his next immediate aunceſter, and from him the right 
deſcended : and ſo in the writ of be/atel, and co/inage; but in the caſe 
before, if the grand father had ſurvived the father, the ſon ſhall re- 
cover damages from the death of his grandfather, becauſe he is his 
immediate aunceſter, and the right immediately deſcended to him: 
Et fic de cœteris. | 

If a man hath iſſue two daughters, and dieth ſeiſed of lands, an 
eſtranger abate, one of the daughters hath iſſue and dieth, the aunt 
and the niece ſhall joyne in an afliſe of mordaunc', and the 
aunt onely ſhall recover damages till the death' of the ſiſter, 
and both of them from her death, which ſtandeth upon the reaſon 
aforeſaid, 

If there be grandfather, father, and daughter, the grandfather 
dieth ſeiſed, an eſtranger abate, the father dieth, his wife being 
privement enſeint with a ſon, the ſon is borne, he ſhall recover da- 
mages in a writ of aiel from the death of the father, for now hee 
15 immediate heire to the father. 

(10) Vers le tenant les caſtages de fon briefe purchaſe en ſemblement 
oveſque les damages avandits.] Before this ſtatute at the common law 
no man recovered any colts of ſute either in plea real, perſonall, or 
mint: by this it may be collected that juſtice was good cheap of 
funcient times, for in king Alfreds time there were no writs of grace, 
but all writs remedialls were graunted freely, and Fleta ſaith, Ne 
tlerici ſuperflua petant Ati pendia pro ſcriptura ſua, conſtitutum "eſt, quod 
tam clerici juſticiar', quam cancellar de ſolo denario pro ſcriptura 
_ brevis ſe teneant contentos. This ſtatute was the firſt that gave 
$, | 

(11) Coftages de fon briefe purchaſe.]. Here is expreſſe mention 
made but of the of of he bor — A extendeth 5 all the legall 
colt of the ſuit, but not to the coſts and expences of his travell and 
A : of time, and therefore cages commeth of the verb con/ter, and 

ad againe of the verb con/tare, for theſe coſtages mult conftare to the 
fourtto be legall coſts and expences. 

1 fa writ doth abate by the act of God, in a new writ by Journies 
counts, he ſhall have coſts for the firſt writ and the pro- 


ceedings thereupon ; but if the firſt writ be faulty in default or 


or ngen or plaintiffe, in the ſecond writ the demandant 
we aintiffe ſhall have no coſts for ſuch an inſufficient or faulty 


(12) 


tourled Enjemblement ove les damages.) For coſts are in law ſo 


together, as they are accounted parcell of the . 
A 
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And therefore if the plaintiffe in treſpaſſe declare to the damage, 
of twenty marks, and the jury give twenty marks for damages, 
and twenty marks for coſts, yet ſhall the plaintiffe recover in al 
but twenty marks, for damages and coſts muſt not exceed & the 
damages, which the plaintiffe demaunds by his count, and the 
entry reciting both the damages and cofts, Quæ damna in tt þ 
attingunt ad, Oc, 

In an action reall, perſonall, or mixt, where double or treble, 
&c. damages are given by any ſtatute, it hath been controverted in 
books, whether the demandant or plaintiffe ſhall recover coſts, and 
whether the ſame ſhall be alſo doubled or trebled; which doubt 
and variety of opinions hath grown in reſpect the right reaſon of 
the diverſity of the law in thoſe caſes hath not been obſerved, which 
1s, that whenſoever any ſtatute doth increaſe damages to the double 
or treble value, &c. where damages before were given, there the 
demandant or plaintiffe ſhall recover his double or treble damages 
and coſts alſo, and the coſts alſo as parcell of the damages ſhall be 
trebled. | 

But where damages double or treble are in an action neyly 
given, where no damages were formerly recoverable, there the de. 
mandant or plaintiffe ſhall recover thoſe damages onely, and no 
coſts. For example, in an action upon the ſtatute of forcible entry 
upon the ſtatute of 8 H. 6. which giveth treble damages, in this 
caſe the plaintiffe ſhall recover his damages and his cofts to the treble 
for that he ſhould have recovered ſingle damages at the common 
law, and the ſtatute increaſed them to treble. | 

But upon the ſtatute of 1 & 2 Phil. & Mar. for chafing of diſ- 
treſſes out of the hundred, &c. whereby 5.1. is given and treble da. 


mages, the plaintiffe ſhall recover no coſts, becauſe this action and | 


penalty is newly given. | 

And ſo in the guare impedit no coſts, for that no damages were 
given at the common law. | 

In an action of waſte againſt tenant for life, or yeares, the plain- 
tiffe ſhall recover the place waſted, and treble damages given at tis 
parliament, cap. 6. but no coſts, becauſe no action lay againſt them 
at the common law, but the action and damages are newly given: 
but againſt the gardein, or tenant in dower, &c. there the plaintiff 
ſhall recover treble damages and coſts alſo, for that an action 10 
againſt them at the common law, and for the waſte damages inou 


be recovered; and fo are all the books, that ſeeme prime facie to be 


at variance, well reconciled, 

(1 3) £t tout ceo ſoit tenus en touts caſes ou home recover damage. 
Before the making of this ſtatute no demandant recovered damages 
in any reall action, but onely in a writ of dower, unde nthi 
by the ſtatute of Merton cap. 1. : "TEM 

This clauſe doth extend to give coſts, where damages are rs , 
any demandant or plaintiffe in any action by any ſtatute made pol 
this parliament: Ubi damna dantur, victus wietort in expenſes cen. 
demnari debet. . 

(14) Sort deſormes cheſcun tenus à render damages, la cu This 1 
cover vers luy de ſon intriſion demeſne, ou de fon fait dem ſrt.) 1 
a generall and a beneficiall branch, which we have par Alis kopier 
before in our expoſitions upon the ſecond branch of this þ and 


generally this branch giveth damages to him that right _ bis 


- 


babit, | 
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lis heires agaĩnſt the intrudor, abator, difſeiſor, or other wrong doer 
imſelfe. 
oy de for fait demeſne, is interpreted de ſon tort demeſne, of Arn 6. 
his owne wrong. And therefore if a coparcener refuſe to 2 E. 3. ibid. 61, 
make partition in a writ of partition againſt her, the plain- 41 E. 3. ibid. 97. 
tie ſhall not recover damages, for this writ is a writ of right „ 
in his nature, and ſhe hath a right per my et per tout to take the A 6. 35) 36, 
its. ö » J» IO, 48. 
If a man make a leaſe for life, the leſſee dieth, an eſtranger in- 
trades, the leſſor or his heire ſhall have the writ of intruſion againſt [ 290 
the intrudor himſelfe, and recover damages by this act, E- fic de 
libus, f | 
"And that I may obſerve it here once for all concerning theſe 
zuncient ſtatutes both of thoſe that are paſt, and thoſe that are to 
come, how neceſſary it is not onely to know the law, but alſo the 


x roote and reaſon, out of which the law deriveth his life, viz. 
a whether from the common law, or from ſome act of parliament, 
left if he taketh it to ſpring from the common law it may lead 
y him into error in like caſes. 
0 
: CAP. II. 
e 
; I enfant deins age ſoit tenus hors de 1 F a child within age be holden from 
a ſon heritage apres la mort ſon pier, his heritage after the death of his 
: coin, ayel, ou beſayel (1), per que il father, colin, grandfather, or great 
44 covient, que il purchaſe briefe, et ſon ad- grandfather, whereby he is driven to 
verſary veigne en court et en reſpoignant his writ, and his adverſary cometh 
e alleage feoffement, ou auter choſe (2) dit, into the court, and for his anſwer al- 
per que juſtices agardent lenque/t, la ou ledgeth a feoffment, or pleadeth ſome 
, lenqueſt fuit delay jeſque al age lenfant, other thing, whereby the juſtices award 
: ey paſſa ore lenqueſi auxy come il fuit an . there whereas the enqueſt 
: 4: pleine age (3). | was deferred unto the full age of the 
2 infant, now the enqueſt ſhall paſs as 
y well as if he were of full age. 
| (I Inſt, 6. f. 3. Dyer, f. 104+ 3 Bulftr. 137. 


Firſt it is good to eleare this chapter, which is a very benefi-iall 
law made for avoyding of delay, that great enemy to juſtice. 


Juſticiam non jufticium vult juris amicus, 
Juſticium non juſticiam vult juris inimicus. 
For the very text of this law in two maine points hath been fal- 
hed or miſtaken. 7 ; 
Firſt of auncient time ſome manuſcripts of this chapter before 
ing came to us were apres le mort ſon cofin, aiel, ou beſaiel, omit- 
"3 theſe words, /o pier; which being thewed to the judges in 
Aa > they were of opinion that a writ of mordaunceſter was g 
> within this law. And Fleta following that error rehearſing $ 
als Chapter ſaith, Apud Glee? proviſum fuit, fi heres infra atatem 
perat 
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See che books in petat ſeiſinam conſanguinei, avi ſui, vel proa vi, et excipitur contra tun, 


3 E. 2. age 133. þ itti 's i. 
43K. 3. 12. S omitting patris ſui 


8 E 2g dec. But in the print the former error is amended, and accordeth with 


our latter bookes. 

And it is not to be thought, that the wiſdome of the parliament 
would provide for the ſeiſins of them that were fo farre re. 
mote, as in the writ of beſaiel and coſinage, and leave unpro- 
vided the ſeiſin that was in the next aunceſter of all, as of the fl. 
ther, &c. | 

And therefore the rule is good, Satius eſt petere fontes, quam ſeari 
ri vulos. 

The other error, and that continueth till in the print, was, the 
words of the record be, per que les juſtices agardent le age, and in 
ſtead of le age, it is in the print lengugſt, which is oppoſitum in jub- 
Jecto, for in the writ of atel, beſaiel, and coſinage, there could be ng 
enquelt awarded before an iſſue joyned, neither could any enqueſt 
in thoſe writs enquire of circumſtances (as in the aſſiſe of mord, or 
aſſiſe) but of the iſſue joyned onely, and this alſo may well be col. 
lected by our books. 

[ 291 ] And theſe words next following, [ou lenguęſt fit delay jeſque al are 
1 ** lenfant] are to be referred to the mordanceſier onely, becauſe in that 
a oa writ there appeareth a jury the firſt day, as in the aſſiſe of novel 4 
Dier 3 & 4 Ph, ; PPE ' a * , 
& Mar. 137. ÞJei/in, but ſoit is not in the writ of ayel, beſaiel, or coſinage, unleſſe 
Li. 6. fe. 3, you will take enqueſt for triall, and then the ſenſe is, where triall is 
Markhalls caſe. delayed untill the age of the infant, and then it may have reference 
to all the writs named in this chapter. 
Now theſe clouds being removed, we ſhall more cleerly peruſethe 
text, | 
Before the making of this act, albeit the anceſtor dyed ſeiſed of 
the lands, ſo as a free-hold in law was caſt upon the heir; if an 
eſtranger abated, in a mordaunceſter, ayel, beſaiel, or coſinage, the 
tenant might have ſhewed, that the demandant was within age, and 
have prayed that the paroll might demurre untill the age of the 
heir, as he may do when the action is aunceſtrell droiturell, that 1 
when the anceſtor hath but a right, and no poſſeſſion, that is, uo 
free-hold and inheritance at his death, ſo as no free-hold and inhe- 
ritance deſcend to the heir, but a bare right; and ſo noteadiverlity 
between an action aunceſtrell droiturell, and an action aunceſtrell 
poſſeſſary. But at the common law, if in a mordanceſter, aye) 
beſaiel, or coſinage, the tenant did plead a feoffment, or a releaſe 
from a collaterall anceſtor with warranty in barre, &c. there, le 
the infant for want of intelligence might receive prejudice by tr 
thereof during his infancie, the law in his favour at the firſt gabe 
him the benefit of his age, which when it was uſed for delay te 
| his prejudice, this act was made for his relief therein. a 
(1) Apres le mort ſon pier, couſin, ayel, ou beſaiel.) After the dea 
of his father. By this is neceſſarily implyed the aſſiſe of mordan- 
BraQt, fol. 257, ceſter; and the caſe of the father is here put for an example, for it 
FAY gr 7 p do. extendeth to the caſes of the mother, brother, ſiſter, uncle or N 
1. 2. . Kc. nephew or neece, after the dying ſeiſed, of all which peri 
5.4 writ of mordanceſter doth lye; for all the ſaid caſes are in ed 
miſchiefe with the caſe of the father, and therefore are within 
* ſame remedy. | I -r the 
3 E. 2. Age 133. But in a formedon in the deſcender brought by an infant, ! 5 


35 175 "I 153- feoffment of his anceflor be pleaded in barre with warranty ts 


aſſets, or a collaterall warranty without aſſets, this caſe is not within 
this ſtatute for two cauſes; firſt, for that is an action aunceſtrell droi- 
turell, ſor nothing deſcended but a right, and therefore had not any 
ſreehold and inheritance at the time of his death, and therefore out 
of the letter and meaning of this act. 2. The Formedon in the de- 
ſeender is in nature of his writ of right, for the iflue in tail can have 
no writ of an higher nature, and therefore not within this ſtatute; 
for ſeeing this act gave the infant a tryall during his minority, it 
gave It him in ſuch actions as he might not be for cloſed of his 
right ; but though he were barred in any of the ſaid actions during 
his minority, he might at his full age have recourſe to his writ of an 
higher nature, ſo as he ſhould not be remedileſſe, or any finall judge- 
ment given againſt him during his infancy. 

By this it appeareth, that the writ of formedon in the reverter, or 
remainder, Dum non fuit compos mentis, dum fuit infra ætatem, fur cui 
in vita, in caſu proviſe, caſu conſimili, and all actions of like nature 
are neither within the miſchief, nor within the letter or meaning of 
this act, for that none of them are actions aunceſtrel poſſeſſary, as 
hath been ſaid. | 

(2) Alledge feoffment ou auter choſe. ] A feoffment with warranty from 
the ſame anceſtor is a barre to the aſſiſe, and no barre in the aſſiſe of 
mordanceſter; and therefore this is to be intended of a feoffment of 
a collaterall anceſtor with warranty, or a releaſe with warranty 
from ſuch an anceſtor, or ſuch other matter, whereunto the infant 
during his minority could not anſwer, as hath been ſaid, at the 
common law: and the rule of Glanvile is good, Generaliter verum 
eſt, quod de nullo placito tenetur reſpondere is, qui infra ætatem eff, per 
gd poſfit exhezredari, nec ipſi minori ſuper recto reſpondebit donec ple- 
nam habuerit ætatem. 
gere non poteſt maxime in caſu proprietatis, nec etiam convenire, di fere- 
tur u/que æ tatem, ſed non cadit breve. 

(3) & paſſa ore lengueſt come il fuit de plein age.] So as now ſuch 
pleading, triall and proceeding ſhall be in theſe four actions, as if 
the plaintife were of full age. 


CAP. III. 
I 


L. STAB LIE eft enſement, que 
. hame alien tenement (1), que 
tient per be · ley Dengleterre (2), 
fon fits ne ſoit pas forbarre (3) per le 
fait ſon pier (de que nul heritage luy 
diſcend ) (4) 4 demander et reco- 
” er 75 briefe de mordancefter (5) 
ela ſeiſin ſa mier, tout face le charter 
Pier mention que luy et ſes heyres ſont 
74 a la garrant. Et ſi heritage luy 
ſent de part 2 22 dongues ſoit il 
Jureliſe de Ie value del heritage, que luy 
*. fff 


{how whom no heri 


And that of Bracton, 2uod minor ante tempus 
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42 E. 3· 13. 
34 H. 6. 3, 43 
18 E. 4. 23. 
Dier 3 & 4 Ph. 
& Mar. 137. 
Lib. 2. fol. 3. 
Markhalls cale, 


12 E.2, Age 145. 
8 E. 3 36. WE 
3 E. 3. Age 72. 
34 Hl. 6. 3, 4. 
Markhalls caſe. 
ubi ſupra. 


30 Aſſ. p. 25. 
43 Aſl. P. 20. 

9 E. 2. Age 143. 
19 E. 2. Mord. 
45. 8 E. 3. 23. 
8 Aſſ. 12. 6 E. : 
4. 11. 43 E. z. 5. 
18 E. 4. 23. 
Glanv. lib, 13. 
Cap. 15. 
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3 3. 


T is eſtabliſhed alio, that if a man 

aliene a tenement, that he holdeth 
by the law of England, his ſon ſhall 
not be barred by the deed of his father 


e to him de- 


ſcended) to demand and recover by 
writ of mortdaunceſtor, of the ſeiſin 
of his mother, although the deed of 
his father doth mention, that he and 
his heirs be bound to warranty. 
if any heritage deſcend to him of his 
father's ſide, then he ſhall be b 


And 


arred 
fox 
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e diſcendus. Et ft en tiel car apres la 
mort ſon pier, heritage luy ſoit diſcen- 
dus per meſme le pier (6), dongues 
avera le tenant vers luy recovery de la 
ſeiſin ſa mier (7), per briefe de judge- 
ment que iſſera hors de rolles des juſ- 
tices, devant queux le plee furt pleade, a 
reſom* ſon garrantie ſicome avant ad 
eftre fait en auters caſes, ou le garantie 
vient en court, et dit que riens ne luy eff 
diſcend” de luy per que fait il eff vouche. 


Et en meſme le maner eit liſſue le fits 


recover per briefe de coſinage, aye!, et 


Beſaiel. Enſement et en meſme le ma- 
ner ne ſoit Pheire la feme (8) apres la 
mort le pier et la mer barr* daction a 
demanaer le heritage ſa mier (9) per 
briefe dentre (10), que fon pier en temps 
ſa mier aliena, dont nul fine neſt levie 
en court le roy (11). 
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Cap. J 
for the value of the heritage that is 
him deſcended. And if in time after 
any heritage deſcend to him by the 
ſame father, then ſhall the tenant re. 
cover againſt him of the ſeiſin of his 
mother by a judicial writ that ſh;l 
iſſue out of the rolls of the Juſtices, 
before whom the plea was pleaded, 
to reſummon his warranty, as before 
hath been done in caſes where the 
warrantor cometh into the 

ſaying, that nothing deſcended from 
him by whoſe deed he is vouched, 
And in like manner the iſſue of the 
ſon ſhall recover by writ of coſinage, 
aiel, and beſaiel. Likewiſeinlikeman- 
ner the heir of the wife ſhall not be 
barred of his action after the death of 
his father and mother, by the deed of 


his father, if he demand by action the 
Inheritance of his mother by a writ of 


entry, which his father did aliene in 
the time of his mother, whereof no 
fine is levied in the king's court. 


* Cuſtumer de Norm. cap. 119. fol. 138. (Vaughan 366. Stat. 4 & 5 Ann. c. 16. Bro. Fotme- 
don, 73. . Rep. 80. 8 Rep. 52. 1 Inſt. 365, 366. 38 1. a. 382. a. 383. a. b. Dyer, f. 148. Fits 
Garranty, 5. 9 Rep. 26. Fitz. Cui in vita, 7, & 32 H. 8. c. 28, Keilw. 104 b. 124, 125.) 


Bract. li. 4. fo. 
Fiete 322. 

leta, Ii. 5. c. 34. 
See the firſt part 
of the Inſtitutes, 
ſet. 197. 724. 
726, 727. 32 E. 
3. Gar 30, 


Temps E. 1. 87. 


31 E. 1. ibid. 95. 


7 E. 3. 53. 
Brack 1? 4. fol. 


228. 
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See before ca. 1. 
W. 2. cap. 41. 


Temps E. 1. gar. 


87. 27 E. 3. 80. 
14 E. 4. gar. 5. 
17 E. 3. 83. 
Dier 4 Mar. 148. 
Firſt part of the 
Inſtitutes, ſect. 


724 725» 


Be fore the making of this ſtatute, when the heir demanded inhe- 
ritance on the part of his mother, the warranty of the tenant by the 
courteſie, whoſe heir he was, barred him of that inheritance without 
any aſſets, This ſtatute doth provide, that it ſhall not be a barre 
without aſſets. : 

But at the common law, if the heir had been within age, and 
his entry congeable, though he had not entred in the life of 
the anceſtor, the warranty bound him not, but that he might 
enter and avoid the warranty; but if he were driven to his 
action, the warranty had bound him, and ſo it was in caſe of a fm 
covert. | | Sy 

(1) Alien tenements.] This extendeth to alienations made after 
the ſtatute, and not before, for it is a rule and law of parliamenh 
that regularly zova conſtilutio futuris formam imponere debet, non fr. 
teritts. | ; 

This word (alien) doth properly fignifie a tranſmutation of 
poſſeſſion, but yet a releaſe or confirmation of the tenant by the 
courteſie with warranty, where no tranſmutation of polle 
is, is within the ſame miſchief, and therefore is within the remec} 
of this ſtatute; for otherwiſe the ſtatute ſhould ſerve to l 
purpoſe. . 

(2) Trent per la ley Dang leterre.] If the heir demand the 2 
of the part of his father, and the warranty on the part of his mo ; 
be pleaded, this caſe is not holpen by this ſtatute, as in * 
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ct of the Inſtitutes it appeareth; for this act by this branch pro- 
videth onely for the caſe of the tenant by the courteſie, and there- 
fore tenant for life, or tenant in dower is not within the caſe or 
claſſis of this act; but as concerning the cafe of the tenant by 
the courteſie, which is the caſe of this act, this ſtatute is taken 
by equity, as heretofore hath been partly touched, and hereafter 
ſhall appear. | a | 

(3) Son fits ne ſoit pas forbarre.] This doth not onely extend to 
the {on, but to the daughter, and to any other heire immediate, as 
here the example is put, or mediate, as colin and heire, be they 
never ſo remote, 

(4) De que nul heritage lay deſcend.) That is to ſay, from whom 
no lands or tenements in fee ſimple of the yearly value of the inhe- 
ritance of the part of the mother doth deſcend to the heire, for the 
warranty is no barre without ſuch aſſets. 

And by the equity of this ſtatute the warranty of tenant in taile 
is no barre unleſſe there be aſſets in fee ſimple deſcended. 

Albeit the word heritage be generall, yet hath it in conſtruction 
a ſpeciall ſignification, for the aſſets mult reſpe& the eſſentiall qua- 
lity of the inheritance, whereof the heire is to be barred, and that 
is, that it be a locall, poſſeſſary, and certaine inheritance, as lands, 
rents, commons, and the like: and therefore an annuity, that is a 
perſonall inheritance, and lieth in action, nor any right of action of 
inheritance is no heritage within this ſtatute, untill it be reduced 
into poſſeſhon, Et fic de fimilibus. | 

(5) Per briefe de mordaunceſter.] And after the writs of atel, beſaiel, 
and colinage are alſo named, | 

The intendment of the makers of this act is, that the warranty 
ol him that held by the courteſie ſhould not be a barre to the heir 
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could not put all the caſes that might happen, but did put the ſtrongeſt 
caſes, and by conſtruction the leſſer ſhall be included, and therefore 
in all actions, as the writ of right, the formedon in the deſcender, 
the writ of entry in the per, the writ of entry ad communem legem, 
and the like are within this ſtatute. | 

(6) Heritage luy . deſcend de mzſine le pier.) If a ſeigniory 
of homage and fealty deſcend to the heire, this is no aſſets, but 
ifa tenancy doth eſcheat to the heire, although it were never in 
dhe father, this ſhall be accounted aſſets, becauſe the ſeigniory that 
came from the father was the means to bring it to the heire, Ez fic 


- 


de ſmilib us. 


00 Dongues avera le tenant vers luy recovery de la feifin Ja mere.] 
U this act the warranty of a tenant by che courteſie being pleaded 
— alſets deſcended is a bar to the heire of the mother; but if 
va be not then deſcended, but after it deſcend from the ſame 
ner, then the tenant ſhall have recovery of the inheritance of the 


F _ by a writ of judgement, as this act appointeth: and by the 
wn i. * of this act it is taken, that in a formedon in the deſcender, 
iy / 1 2 of tenant in taile be pleaded, where no aſſets is 
70 eicended, but after aſſets doth deſcend to the iſſue, there the 


r have a /cire facias to have the aſſets, and not the land in 
- + kor if he ſhould have the land in taile, it was conſidered, that 


l the ? 6 " . - - = . 
- * ue aliened the aſſets, his iſſue might recover the land tailed 
Va formedon 


ſages of the 


Il, Ins law in auncient times, ever ſo to reſolve, and give 
1. 


2 judgement, 


of his wife, unleſſe he left aſſets; and the makers of the ſtatute * 


wherein is to be obſerved the great wiſdome of the 
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See the ſtatute 

of 11 H. 7. c. 20. 
Temps E. 1. gar. 
36. 12 All. P- Js 


11 E. 3. gar. 83. 


11 E. 2. garran- 
ty. Statham. 
21 E. 3. 28. 

38 E. 3. 23. 

Pl. Com. 110. 
Lib. 8. fol. 53. 
Syms caſe, 
Doct. & St. fo. 
76. Kelwey 
124, 125. 


11 E. 2. gar. 83. 
8 E. 2. ibid. 8 1. 


46 E. 3. age 75. 


4 E. 2. gar. 63. 
F. N. B. 2 


16 E. 3. age f. 4t. 
Br. 5. 6 H. 4. 1. 
Kelwey 104. b. 
Pl. Com. Chap 
mans caſe. 


Hil. 9 E. 2. 62. b. 
in Entr. ſur diſſ. 
43 E. 3. 26. 
46 E. 3. 29. 
Pl. Com. fo. 110. 
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judgement, Ui finis litium. But in none of the bookes that treat 
of this matter is expreſſed how the tenant ſhall demeane himſelſe in 
pleading to take advantage upon this ſtatute of the aſſets, which 
after deſcended. | 
And therefore if in a mordanc', &c. the tenant plead the warrant 
of the tenant by the curteſie with aſſets (as in ſome of the books it 
is ſaid) or in a formedon the tenant plead a lineall warranty with 
aſſets, and the demandant take iſſue upon the aſſets, and it is found 
Pl. Com. 110. that nothing deſcended, and thereupon the demandant recover, and 
after the recovery aſſets deſcend, the tenant ſhall never have 2 
ſcire facias to take benefit of this act, for he that will take benefit of 
this act muſt not begin with an untruth, but mult plead the warranty, 
and confeſſe the title of the demandant, and pray the advantage of 
this act, when aſſets ſhall deſcend, and upon this record when aſſets 
deſcend, he ſhall have a ire facias; for our att ſaith, Per Briefe dt 
Judgement que ifjera hors de relles des juſtices; and this expoſition 
agreeth with the words of this act, à refummon ſon garrantie ficom 
avant ad eftre fait en auters caſes ou le garrantee vient en court, et dit, 
que riens ne luy eft deſcend” de luy, per quel fait il eft vouch : for there 
without queſtion after aſſets ſhall deſcend, upon the record a {ire 
acias ſhall be awarded. 


(8) Enjement et en meſme le maner ne ſoit le heire la fem, &c.] This 
is the laſt branch of this act. 

(9) Barre dation a demander le heritage ſa mere, &c.) By the firl 
branch the act provideth remedy againſt the warranty made by te- 
nant by the curteſie after the deceaſe of his wife; this branch pro- 
videth remedy againſt the alienation of the huſband with warranty 
during the life of his wife: upon theſe words ſome have conceived, 
that this warranty ſhall not binde, albeit aſſets doth deſcend from 
the father, becauſe aſſets is not mentioned in this branch, as it is in 
the former. But theſe words, en/ement et en meſme le maner, doe io 
couple this branch by reference to the former, as if in this 


Lib. S fol. © Js 
Syms caſe. 


8 E. 2. gar. 8 1. 
Hil. 9 E. 2. ubi 


j — 3. 61. caſe 8 doth deſcend, by the warranty and aſſets the heire b | 
4 27 E. 3. $9. barred, | | 7 
4 Hil. 9 Lk. ubi If the huſband make a feoffement in fee of the wives land vic nf 
4 up. warranty, and hath iflue by her, and they both die, in a wilt of N 
4 e deher- entry ſur diſteiſin brought againſt the feoffee he vowcheth the beit 

9 * of the huſband, who is alſo the heire of the wife, he may upon tl Y 
if ſtatute devolve the ten” of the warranty, for that the huſban leſt no of t 
14 aſſets, and that he hath an action as heire to his mother to recover tits 
| the land, and if he ſhould enter into the warranty, he ſhould forcloſe * 
himſelfe of his action, and therefore by the rule of the court he 0 

entred not into the warranty. a F yp 

See the firſt part (40) Briefe dentre.] That is a ſur cui in vita, but if che _ fu ; 

of the Inſtitutes, were entailed to the wife, and after the ſtatute of donis condic * un 

cap. Gar, ſ=pe 2. the heire brought a formedon, the collaterall warranty of A : 

huſband ſhall barre in that action. 1-1. OR fin 

27 E. 3. 89. (11) Dont nul fine eft levie en court Ie roy. ] This is to be * * 

N * A h ſtood whereof no fine is lawfully levied, that is by the err * 

Indtitdtes, fc. and wife, for then her heire claiming a fee-fimple is an meh - 

729, 730, 731. fine levied by the huſband alone was a wrong, and at t "Ne inten- 77 
diſcontinuance, and therefore ſuch a fine was not within in t 

| tion of this act. | was 

« ate 


% 1 CAP. 


Cap, 4. 


[NSEMENT ji home leſſa ja 

terre a ferme (1), ou a trover 
eftrvers en viver, ou en veſiure (2), 
que amount a la quart part de la veray 
value (3) de la terre, et celuy que la 
terre tient (4) i int charge la leſſe/t 
giſer freſh (5), int que home ne puit 
trover diſtreſſe per deux ans (6), ou per 
trais, a faire le ferme render, ou a faire 
ceo que eft contenu en leſcript (7) ou 
, leas: Eftablie eft, que apres les deux 
e ans paſſes eit le leſſor action (8) a de- 
4 nander la terre en demeign' (9) per 
briefe que il avera en le chancery ( 10). 
Et /i celuy vers que la terre eft demande, 
veigne avant judgement, et render les 
arrerages et les damages (11), et trova 
ſlerty tiel come la court verra que ſoit 
ſufiſant (12) a render en apres ¶ Jo- 
langue] ces que eft contenue en leſcript 
au leas, ci, reteignꝰ la terre. Et fil 
demurr” tangue ele fait recover per 
Juagement, ſoit il forcloſe a remnant 


(13), W. 2. cap. 21. & cap. 41. 


1. Cat, 1. c. 21. 41. 10 Ed. 2.) 


Gloceſter. 


CAP. IV. 


IC. 14. 19, 20. 23. 25. 27. 29. 32. 38, 39. 49+ 52, 53. 56. Raſt, pla. f 


A LS O if a man let his land to 
ferm, or to find eſtovers, in 
meat or in cloth, amounting to the 
fourth part of the very value of the 
land, and he which holdeth the land 
ſo charged letteth it lie freſh, ſo that 
the party can find no diſtreſs there by 
the ſpace of two or three years to 
compel the farmor to render, or to do 
as is contained in the writing or leaſe; 
it is eſtabliſhed, that the two yeares 
being paſſed, the leſſor ſhall have an 
action to demand the land in demean 
by a writ which he ſhall have out of 
the chancery. Andif he againſt whom 
the land is demanded come before 
judgement; and pay the arrearages and 
the damages, and find ſurety (ſuch as 
the court ſhall think ſufficient) to pay 
from thenceforth as is contained in the 
writing of his leaſe, he ſhall keep the 
land. And if he tarry until it be re- 
covered by judgement, he thall be 
barred for ever. 


(7 H.8. f. 28. Fitz. Reſceit, 96. 105. Fitz. Scire fac“ 154. Kel. f. 75. 132. Fitz. Ceſſavit. 23 


. 


111. Regiſt, 237. 13 Ed. 


What the common law, or ſome cuſtome was before the making 
of this ſtatute, you may reade in Bracton who wrote a little before Brat. Hb 4, 
ns ſtatute; Item poterit intervenire juſtum judicium ab initio, ut in fol 205. b. | g 
HMridtionibus faciendis, et vertitur ex poſt facto in diſſeifinam, ſicut in 
'$4g115, terrts, tenementis, et tenuris exterioribus. Ut , dominus per 
anderationem curiæ fue pro defect ſerwitii ceperit tenementum tenentis 


ands fa in manum ſuam, ficut femplex namiũ, donec de redditu fuerit ſatisfac- 
4 tum; fed cum talis, cujus ten fuerit, obtulerit de ſatisfaciend” de redditu 


1 arreragiis, reſtitui ei debet paſſeſſio, et fi dominus hoc recuſaverit, 
110 "1 manifeſia difſeiſma. And afterwards in another place he | 
3 ltem 4 propter paupertatem paſſeſſtonem dereliquerit, et ita quod Fol. 262. ; 
h - "us capitalis pro dgfectu fervitii tenementum ſuum in mann 
. et retinuerit, vel alis excolend* dederit, Sc. ſatis moritur 
aud reade amongſt auncient records, that a cefavit was brought Int' Record 87. 
4 Ne of king John, but this act is the firſt ſtatute that Regis Johannis. 
Se e by authority of parliament concerning the ceſſav#t; 
came the ſtatutes of Weſtm. 2, and 10 E. 2. De Gan- 
"3 letto; 
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295+ Gloceſter, - Cap. 3. 


W. a. c. 21 & 41. eto; and note that the writ framed upon this act doth recite this 
10 E. 2. Stat. de ſtatute. | 


gimletto. Vet, 


| Mag.Cha.f.122, (1) Cefa ſa terra a ferme.] Leſfſa, demiſe, nota dimittere is a good 


Paſch. 17 E. 3. word of a feoffement, and therefore if a man let or demiſe lands to 
coram Rege. a man and his heires, and make livery of ſeiſin, this is a good feoffe- 
* 1525 cy ment, and ſo is this word here to be intended, for a cefſavit lieth not 
1 e againſt tenant in taile, or tenant for life, unleſte the remainder be 
ſect. 1. 45 E. 3. limited over to another in fee, ſo as he is tenant to the lord, as te- 
27. 33 H. 6. 53, nant by the curteſie is. | 
13 E. 2. Ceſſavit (2) Efovers en viwer ou veſture.] That is to ſay, efovers in vid 
51. 5 _ 9 et weſtitu, of this ſufficient hath been ſaid in the expoſition upon the 
A* 1 ſeventh chapter of Magna Charta. 
Rot. 39. Kanc. (3) „Ala quart part de la verie value.] Vide for fee ferme the ex- 
Hil. 13 E. 1. in poſition upon the twenty ſeventh chapter of Magna Charta. And 
- wry = 7- ſuch rent or other profit, as was anſwered to the owner of the land, 
as. I was accounted the verie value. 

*[ 296 } (4) Celui que la terre tient.) So as there muſt be a tenure be- 


tweene the feoffor and the feoffee in fee-ſimple, for a cgſawit lieth 


not upon a reſervation without ſuch a tenure, and ſo was it adjudged | 


in 11 E. 2. | . 
11 E. 2. ceſſav. At the making of this act all eſtates of inheritance were in fee 
50. 21 E. 3. 23. ſimple, and therefore the donor upon an eſtate in taile (created 


= 4 $4 by a ſtatute made after this act) ſhall not have a cſavit againſt the 


II. 6 53. F. N. B. donee in taile, nor againſt tenant for life; neither for the ceſſer of 


zog. 11 H. 4. 3. the meſne a ce/avit lieth for he holdeth not the land as this at 
22 * * ſpeaketh, which ought to be overt, and ſufficient to the diſlreſle of 
dc 105. the lord, which is a good plea in a ceſſavit, 
Paſc. 16 E 1. in And in this writ the tenure between the demandant and the te- 
* wh 3 See, nant is traverſable, becauſe this writ is grounded upon the tenure by 
lers propter duras force of this act; but in this writ the ſeiſin is not traverſable, be. 
diſtriciones. cauſe it is not grounded upon the ſeiſin, neither is the quantity of 
Kegiſt. 237. the ſervices traverſable, but to be taken by proteſtation; for whe- 
e F. 5. 5g. ther he hold by more, or leſſe, the caſavit lieth; but in an avowry 
2 5 7 „ E. the ſeiſin is traverſable, for that is grounded as well upon 
3.6. 21 E. 3. 20, the ſeiſin, as the tenure: alſo in the cœſavit the land is to be reco- 


21. 30 E. 3. 22. vered, and not the ſervices, and it is in his nature a writ of right, 


43 E. 3. 15. and the jury ſhall meaſure in their conſciences the quantity of ths 
A ſervice. | | | 
33 H. 6.8. 


Neither is hers de ſen fee a good plea in à cęſavit, becauſe (a 
hath beene faid) the tenure is traverſable. mY 
(5) Lalefeft gifer freſs.] The tenant of the land is called tenant 
fer availe, becauſe it is preſumed, that he hath availe and proft by 
the land, and therefore the law never expected, that he would (et 
the land lie freſh, that in his proper ſenſe is as much, as unmanoys 
or unoccupied. 5 al 
It is ſaid in law to lie ſreſh, not onely when there is no c N 
or other thing diſtrainable upon the land of the value of the wo 
Temps E. 1. eeſ- or other profit behinde; but alſo, though there be a 2 U 
ſavit 58. 10 E. 4. treſſe to be taken, yet by conſtruction upon this act, if the la 
1. 2. 30 F. J 22. ſo immured or incloſed about, as the lord caunot come to take 
11 E. 3. ceſſavit a it is ſaid to Jie freſſ, 
21. 35 H. 6. Carry away the diſtreſſe to the pound, it is ſaid to 121 yet 
ibid. 7. F. N. B. is, without profit as to the lord, for though it be ſufficient, 5 
208, 209. it is not ſufficient to his diſtreſſe, ſo as the land muſt he open 


ſufficient to the diſtreſſe of the lord: or elſe it is {aid in 


lay to 


Cap. 4. Gloceſter. 


lie freſh within this ſtatute, which conſtruction is worthy of ob- 
vation. | | 

* Per deux ant.] Per biennium; ſo as by theſe words is im- 

plied, that it lieth onely for annuall ſervices, and not for homage, 

fealty, or the like. And upon theſe words, rien arere, Oc. is a 

good plea in this action. 

This act faith, if the tenant let the land lie freſh, yet if a 
ſtranger wrongfully occupy the ground by putting in his cattle and 
feeding of it, or otherwiſe by manurance of the ground, this 
is {uficient to the diſtreſſe of the lord within this act, for the lord 
may diſtrein them, which is the end of this act; otherwiſe it 
is in this caſe, if cattle eſcape, and the owner freſhly follow to take 
them. : Ok, 

(7) Ou a faire choſe que eft contenue en leſcript.] By theſe words 
the ce/avit did lie for non-payment of a fee ferme contained in the 
deed. | 
(8) Eyt le leffor action a demaunder terre en demeign“.] 

Five doubts were conceived upon this act: 


1. Whether the heires of the lord might have a ce/awvir, becauſe 


the words be eyt le lefſor. : 
2. Upon the ſame words whether the grauntee of the ſeigniory 
with attornement, or tenant by the curteſie, tenant in dower, &c. 
might have a cœſavit. 
3. Whether againſt the alienee of the tenant or his diſſeiſor, &c. 
a ceavit did lie upon this act, becauſe the letter of this law extended 
but to the feoffee. 
** Whether the ce/avit ſhould be againſt the heires of the 
eoffee, 
5. Whether it extended to rents and ſervices created without 
e wr as much as this act ſpeaketh of ſuch onely, as were referved 
y deed. . | 
| Theſe doubts were conceived upon that notable rule de- 
livered in our bookes in the caſe of cef/avit, On recoverie oft dene 
e caſe per eftatut, il coveit que home aver touts vaies accord al 
atut. | e f 
As to the firſt Britton ſaith, Fee fermes ſont terres tenus en fte a 
reſponder pur eux per an le werie value, eu pluis, ou meyns, de quet rent 
| les fe:ffees cefſent a reſpoudre fer deux ans enſemble per tant accreft 
ation as feoffors et lour heires a demaunder les tenements en demeane. 
But notwithſtanding ' this point and the reſidue of the doubts 
are briefly and excellently remedied by the ſtatute of W. z. made 
* yeares after this act, as we ſhall ſnew when we ſhall come 
0 it. | 1 | 
(9) Demaunder Ja terre in demeign*.] Upon theſe words it is 
concluded that a ce//Javit doth net lie of a meſnalty conſiſting 
a oy and ſervices, but this writ lieth againſt the tenant per 
vaile. 85 a 
. tis holden that a ce/awit doth lie of an advowſon, and yet it 
ay 1 demeſne, and overt, and ſufficient to his diſtreſſe cannot be 
ed. | 
(10) Per Briefe que il avera en la chauncery.] Hereupon alſo 
Seat queſtion grew for the forme of the writ, but in the end a 


Writ d 5 1: ! 
wh 13 Nr upon this act, as os appeareth in the Regiſter, 
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12 E. 3. ceſſav i. 
8 E. 3-46, 47. 
17 E. 3. 57. 27 
E. 3. 17. 14 

H. 4 44- 33 H. 
6. 44. 6 H. 7. 7. 
8 H. 7. 2+ 30 E. 
3. 22. 14 E. 3. 
ceſſavit 20. 19 
R. 2. ſurety 27. 
35 H. 6. ceſſavĩt 
7» F.N.B. 209. 


[ 297 ] 
Regitt» 237. 


45 E. 3. 15» 


W. 2. cap. 21. 


13 E. 3. gard. 38. 
21 E. 4.44. 

27 H. B. 28. 

1 H. „ 3. 
12 R. 2. ceſſav. 
46. | 

5 H. 7. 37-435, 
3. 15 31 E. 3. 
ceſſavit 24. 

33 H. 6. 34. 
Regiſt 237. 
F. N. B. 210. 


2 3 (11) Avant. 
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45 E. 3.27 29. 
21 E. 3. 23. 33 H 
6. 19. 7 E. 3. 58. 
13 E. 3. ceſſavit 
29. 15 H. 7. 10. 


Tr. 9 E. 2. f. 65. 
*n libro meo in 


ceſſavi c. 


5 E. 3. 30. 
7 E. 3. 58. 
21 E. 3. 23. 
25 E. 3. 42. 


6 E. 2. ceſſavit 


49. 


17 E. 3. 57. 


13 E. 3. ceſſav. 


20. 


13 E. 3 ubi ſu- 


Pra- 


14 H. 4. 3, 4 
40 E. 3. 40. 31 E. 


3. ceſſav. 23. 


F. N. B. 209. a. 
Mic. 31 E. 3. fo. 
50 & 51. in lib. 
meo in ceſſavit. 


* [ 298 ] 


6 E. 2. tit ceſſa- 


vit 49+ 


45 E. 3. 48- 


4 F. 3. 23. 

19 E. 4. f. 17 E. 
3.57. 2 E. 3. 
23+ 29 E. 3. 33. 
Vet. N. B. 138. 


Gloceſter. Cap. 4, 


(11) Avant judgement, et tender les arrerages et damages, &. 


After verdict and before judgement, the tenant may tender the ar. 


rerages, &c. He ought to tender the arrerages in proper perſon 
though he be a lord of parliament, for the words of this act be, 
Celuy vers que le terre eſt demands vient, c. and he ought to finde 
ſurety. | 

In a cgſavit after the enqueſt joyned, the tenant made default 
and at the retourne of the petit cape, the tenant appeared, and offered 
to pay the arrerages with damages, and to finde ſuch ſurety as the 
court would award, which was received, becauſe he came before 
judgement, and found ſurety, that is, three pledges, which bound 
their lands to the diſtreſſe of the lord in the ſame forme as the 
tenant his land is bound. | FIR 

He ought to tender all the arrerages, for ſo are the indefinite words 
to be taken as well before as after the two yeares, and damages to 
be allowed of by the court, but if the demandant doe not alledge 
how much 1s behinde over and above the two yeares, &c. and that 
be found by the jury that findes the iſſue, the tenant need not 
tender more then for the two yeares, becauſe it appeare not of 
record, or by neceſſary conſequence as ſuch arrerages as incurte 
hanging the writ; and for any arrerages incurred before this 
N the lord ſhall not avow, becauſe the tenant ought to have 

aid all. 
F The court may aſſeſſe the damages by their diſcretion, 

Where this act faith, that he ſhall tender the arrerages, it is to be 
underſtood of ſuch things as may be yeelded, as rent, &c. but of 
ſuit, divine ſervice and ſuch like which cannot be yeelded, damages 
ſhall be paid for the ſame. 

If two joyntenants be impleaded in a cgſavit, and the one make 
default, & c. the other cannot tender the arrerages but for the moity, 
for the other joyntenant hath * power to alien and loſe his moity, the 
words of the ſtatute be, Celuy vers que la terre eff demaund, and the 
land is demaunded againſt both. 

But if A. and B. be ſeiſed to them and the heires of A. and 
B. make default, A. may tender for the whole in reſpect of his re- 
mainder. | | 

In a ceſavit, the jury in anne 6 E. 2. found the ceſſer, and 
that the rent was behinde by 30 yeares, part of which time was 
before the ſtatute whereupon the writ was grounded, and yet the 
demandant hall recover all the arrerages, as is well warranted by 
the ſtatute, | 1 i 

If the demandant in the cę vit be outlawed in a perſonall action, 
this outlawry may be pleaded in barre of the action, becauſe the 
arrerages are due to the king. 

(12) Et trovera ſuertie come le court werra ſufficient, &c.] Tha 
ſurety is referred to the diſcretion of the court, for herein upon theſe 


words there is a rule conceived, Suretie eſt al court d'oraeiner, et 4 


tenant daſſent et affirme, And therefore being referred to di. 
cretion, in divers caſes ſeverall ſureties have been ordaine 
upon due conſideration had in reſpect of the ſtate of every pate” 
cular caſe, | red 4 
Sometime in reſpect of the quality of the demandant, 25 = 4 
a body politique or corporate, eccleſiaſticall or temporal for fea 


of a mortmain, therefore their collaterall ſurety is to he fo , 6 4 


3 
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] Vide 15 Martini, anno'4 E. 3. coram juſtic itiu apud Dunſtable, 

I ſurety was graunted to the prior of D. demandant in a ceavit, 

þ that he ſhould diſtrain for the rent in other lands. 

, Sometime in reſpect of the quality of the tenant in re- ri 10 E. 4. f. 

le _- he is a body politique or corporate, or a feme covert, or an e 
1 8 a _ R. 2 

t, K. Sometime in reſpect of the tenancy it ſelfe, as if it be a houſe, 27 I 41.2.1. 

A ge. leſt the tenant ſhould waſte it, and ſo make it not ſufficient to 2v. 19 E 2. 

e pay the rent. F ibid. 21, 4E. 3. 

re Though the ſtatute referreth the ſurety to the diſcretion 282 3.1K 

id of the court, yet will it be good to follow precedents of former , 23. rg 

E times, for diſcretio eſt drſcernere per legem quod fit juſtum. Stec. Bb. a. 


e Albeit it is for the benefit of the demandant to have ſurety, Þ 41 E. 3. 29. 
yet he cannot waive it, becauſe it is made parcell of the judge- 49 E. 4 8. 
ment. | | Me 
© But what if the ſurety be a judgement of the court, that if he 441 E. 3. 29. 
ceſſe againe by one or two years, gue la !*re incurgera la remnant, 10 R. 2. 
that is, that he ſhall have judgement to hold the land, &c. for ever, Scire fac“ 134. 


of whercin the tenant ſhall never tender any more, and his remedy, that 
Te after ſuch ceſſer again, he ſhall have a ire facias upon the record, 
ls and if the tenant be warned and make default, &c .the demandant 
ve ſhall have judgement againſt him for ever. 


If the tenant after a judgement given againſt him in a cgſavit, that 
if he ceaſe againe, Que la terre incargera le remnant, in that caſe if 
the tenant alien, the alienee ſhall not be bound by the ſaid ſurety or 
judgement, becauſe it bound him that was tenant in the c-/awi? 
onely, and upon a new ceſſer a new ce/avit muſt be brought. But 
if the ſurety or judgement be, that it he or his aſſignes doe ceaſe 
again, &c. then the aſſignee is bound thereby, and upon a tire fa- 
a; the matter ſhall come in queſtion. 3 

(13) Sit Forcloſe a remnant.) That is, ſhall be forcloſed or barred 6 E. 3. 45. 
lor ever, for this writ is a writ of right in his nature; by this 4 E. 3. droit 42» 
act if the lord recover by defalt, judgement finall by theſe 
words, [ Soit forcloſe del remnant] ſhall be given, and fhall be 
a ny in a writ of right: otherwiſe it is of a judgement by 
verdict. ö | 

dee more of the writ of ceavit in our expoſition upon the ſta= - 
tute of W. 2. cap. 21. 


CAP. v. 1299 


E NSEMENT oft purview, que JT is provided alſo, that a man 

home eit deſormes (1) briefe de from henceforth ſhall have a writ 
woſt (2) en le chancery vers home que of waſte in the chancery againſt him 
"ent per le ley Dengleterre (3) ou en that holdeth by law of England, or 


: * 
— an — þ — £5 i — 7 
8 r , , . -.cnwwcr a 


ater maner a terme de vie (4). ou otherwiſe for term of lite, or tor term | 
© ans (5), uf ne que tient en dow- of years, or a woman in dower. Apd | 
7 (0). Et celuy que ſerra attaint de he which ſhall be attainted of waſte, 


e (7), perde le choſe que il aver? ſhall leeſe the thing that he hath 
Waſte (8) . of ouſter ceo face gree del waſted, and moreover. ſhall recom- 
ireble de ceo que le waſte ſerra taxe (9). pence thrice ſo much as the waſte 
| = 24 ſhall f 


0 „ : I. 


i. ea. Sn 336 Fr 


* — . —— — 4,” - <owy — — 


5 
, — — 
. —— 223 „ 


rr  —— 


— U. ——_—_—_—_— Too ooo Oe——_— 


— wWw-. 
1 - 


| 


0 

by 

's 

8 

8 

9 | 
i p 

| 

| aL 


jog L974 W vw we — 
7 


299 


Gloceſter. Cap, q, 


Et en waſte fait en gard (10), ſoit ſhall be taxed at. And for wat 
fait ſolonque ceo que contenue eft en le made in the time of wardſhip, it ſhall 


graund charter, cap. 4. Et per la ou be done as is contained in the 
1, e, contenue en la grand charter, charter. And where it is contained 


great 


que celuy que avera fait waſte. en in the great charter, that he which 


garde, perdr” 


le garde: accorde eſt, did waite during the cuſtody, ſhall 


que il rendra al heire les damages del leeſe the wardfhip, it is agreed that 
waſte (11), fi iſſint ſoit que la garde he ſhall recompenſe the heir his da. 
perdus ne ſuſſiſt mie a le value des mages for the waſte, if ſo be that the 
damages, avant lage del heire de meſ= wardihip loſt do not amount to the 
me le garde (12). W. I. cap. 21. value of the damages before the age 
Articuli ſuper chartas, cap. 18, of the heir of the ſame wardſhip. 


(Dyer, 25. Fitz. Waſt. 62. 117. 146. Bro. Parl. 17. Fitz. Judgement, $5. 134. 2556. Fitz. Da 
mage, 7. 22. 42+ 52. 90. 114. 133. 1. Inſt. 53. b. 54. b. 290. b. 355. by 1. Roll, 91. 97. 156, 
Rait. 689, &c. Savill, 42. 9 H. 3. c. 4. Regilt. 72, 


12 H. 4. 3. 

21 H. 6. 28. 
Dot. & Stud. 
Ib. 2. cap. I. 
Regiſt. 72. 
Firſt part of the 
Inſtitutes, 


ſect, 67. 


7 H. 6. 35. 
8 H. 6. 34. 
32 H. 6. 

Bract. |. 4. 


| fo. 31 Gs Do. 


& Stud. I. 2. c. 1. 
F. N. B. 55. Cs g 


W. 2. cap. 14. 


Regula. 


At the common law waſte was puniſhable in three perſons, wiz, 
tenant in dower, tenant by the curteſie, and the guardien, but not 
a gainſt tenant for life, or tenant for yeares; and the reaſon of the 
diverſity was, for that the law created their eſtates and intereſts, 
and therefore the law gave againſt them remedy : but tenant for 
life, and for yeares came in by demiſe and leaſe of the owner cf 
the land, &c, and therefore he might in his demiſe provide againſt 


the doing of waſte by his leſſee, and if he did not, 1t was his neg- 
ligence and default, 


There is alſo an action of waſte by cuſtome, as in Lon- | 


don, &c, 


Now the remedy at the common law was in two degrees: fil, 
if he that had the inheritance did feare (for example) that tenant 
in dower would doe waſte, he that had the inheritance might beſore 
any waſte done have a prohibiticn directed to the ſherifte, that he 
ſhall not permit her to doe waſte in this forme. 

Rex wicecom* ſalutem. Præcipimus tibi quad non fermittas quad 
talis mulier faciat vaſtum, wel wenditionem, wel exilium de terris, bo- 
minibus, redditibus, domibus, beſcis, wel gardinis, que tenet in dcten 
de hereditate talis in tali villa, ad exheredationem ipfius talis ud 
amplius, &fc. ; 

And BraQtons advice hereupon is as followeth ; | 

Et hoc faciat tempeſtive, ne fer negligentiam damuum incurrat, qd 


melius eſt in tempore occurrere, quam poſt cauſam vulneratam remediun 


Lib. 5. fol. 115. 
Foljambes caſe. 


Regula. a 
Vide W. qo 


& If 
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AH . ; 

: And the ſheriffe having the warrant of this writ may, as in caſe 
of a writ of etrepement, take poſt comitatus, and withſtand the doing 
of any waſte, m7 

And this was the remedy that the law appointed before the walte 
done by the tenant in dower, tenant by the curteſie, or the ge 
dien, to prevent the ſame, and this was an excellent Jaw, for prejjat 
cautela quam medela, and preyenting juſtice excelleth age 
juſtice, And this: remedy may be uſed at this day. No 11 
waſte done there lay an action of waſte at the common law in 1 
forme. Rex wicecom*, Salutem. Si talis fecerit te fecurum de os 
more ſuo proſeguendo, tunc pone per vad”, et ſalvos plegios talem malt 
rem, Oc. uod it coram 7 A. ciariis neftris, Oe. glenſarn 38 2 


10 


„ i  @- ih *  * On Do. il 
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waftum, venditionem, et exilium de terris, hominibus, redditibus, boſcis, 
wel gardinis, que tenet in dotem de hereditate talis, in tali villa, con- 
tra 3 neftram, et habeas ibi nomina plegiorum, et hoc breve, 

„Oc. 
5 Where in this writ it is ſaid contra prohibitionem noſtram, the 

laintiffe ſhould have well maintained his writ, albeit no writ of 

prohibition of waiſt had been ſued out before, for that the com- 
mon law was a prohibition of it ſelfe, and ſo ſaith Bracton ſpeak- 
ing of the waſte done by a guardien, Dominus vaſtum emendabit 
fe, quod damna reſtituet, five vaſtum fecerit ante prohibitionem, 
for be | 8 

By this writ cf waſte the plaintiffe, if the waſte were done in 
woods, Et mulier inde per inguiſitionem convincatur, talis erit ei pena 
infigenda, et in tantum erit ccarctanda, quod de cætero nihil capiat in 
50e il'o, niſi (per viſum * foreftariorum heredis ) rationabile eſtove- 
rium ſuum, et talis ſervitus imponetur ci ad pœnam, et de foreſtario 
apponendo fiat tale breve (which there you may reade at large) Si 
cuſtos de vaſtly convincatur, amittit cuſtodiam, et reſtituet damna, et det 
domino regi miſericordiam, quod non eft in muliere, fi de dote ſua fe- 
ceritwaſtum, quia dotem ſuam non amittit, ſed cuſtos vel curator ei ad- 
Jungatur, qui impediat ne faciat, et damna debet refundere. | 

So as the tenant in dower (and likewiſe the tenant by the cur- 
teſie) had two puniſhments, viz. to yeild damages to the value 
of the waſte, and a keeper or curate to be appointed to them, 
who ſhould withſtand any waſte to be afterwards done by them. 
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A =, 3. 

aſt, 12 
ib. 140. $R. 24 
tit, Attachment 
ſur prohib. 15. 
Bract. l, 4. 

fo. 285. 

Vide W. 2. c. 14. 


Bract. fo. 3159 
316. | 


* Foreftarius in 
ancient authors, 
is taken for cuſ- 


aw, 42h. a 
woodward, 


And the guardien had three puniſhments. 1. He ſhould loſe | 


the cuſtody, 2, He ſhould yeeld damages to the value of the 
waſte: and z. He ſhould be fined to the king, for that contrary 
to the truſt in him repoſed by reaſon of his guardienſhip he did 
waſte to the diſheriſon of the heire, and this did hold as well in 
caſe of a guardien in 4roit, as a guardien in uit. 

And the reaſon wherefore at the common law the action of 
waſte did lie againſt the tenant in dower, or tenant by the curteſie, 
albeit they had aſſigned over their eſtates, was, becauſe no action 
of waſte by the common law lay againſt the aſſignee for waſt done 
after the aſſignment, therefore the action of neceſſity did for ſuch 
waſte (after the aſſignement) lie againſt the tenant by the curteſie, 
or tenant in dower, which law continueth to this day. 

But if the heire granted away the reverſion and the tenant at- 
tourned, the action failed at the common law, as hereafter ſhall be 


10 H. 3. 

Waſt. 1 38. 

20 H. 3. ib. 139. 
34 E. 3. 

Waſt, 146. 


Temps E. 1. 
„ 
30 E. 3. 1 

23 E. 3. 23. 
40 E. 3. 3 

11 H. 4. 1 
Doct. & Stud. 
. 2. Ca, Is 


F. N. B. 56. 


ihewed more at large. Hereby it appeareth how neceſſary it is 


for the underſtanding of this act, to know what the common law 
was, and the reaſon thereof, before the making of our ſtatutes, 
whereof you ſhall reade more largely in Bracton both concerning 
the points aboveſaid, and other matters concerning waſte, worthy 

of your reading and obſervation. | 
But at the common law if the guardien in it had aſſigned over 
his eſtate and intereſt, the heir ſhould have had an action of waſte 
tor waſte done after the aſſignement againſt the aſſignee, for 
E guardien in fait, and fo within the rule of the common 
) Home eye deformes, &c.] Here the perſons are not named 
* hall have the action of waſte, but that is left to the common 
to judge thereupon, of which matter you ſhall reade plen- 
ly in our books, and it were too long to be here inſerted, 
| neither 


uful 


Bract. ubi ſupras 


Firſt part of the . 


Inſtit. ſect. 67. 
F. N. B. 56. b. 
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20 H. 6. r. 
21 H. 6. 38. 


37 H. 6. 26. 


Jloceſter. Cap. z 


neither doth it tend to the expoſition of this act being left to the 
common law. FR ; 

(2) Briefe de waſte. ] Breve de waſto. this word wg 
you may 8 in fo Ap part of the . ſect. 67. * 
may be added that neither this act, nor the ſtatute of Marlebridge 
doth create new kinde of waſtes, but dee give new remedies for old 
waſtes; and what is waſte, and what not, muſt be determined by 
the common law. 

(3) Home gue tient per la ley d' Angleterre.) Here tenant by the 
curteſie is named for two cauſes : 1. For that albeit the common 
opinion was, that an action of waſte did lie againſt him, yet ſome 
doubted of the ſame, in reſpect of this word zenct in the writ, for 
that the tenant by the curteſie did not hold of the heire, but of the 
lord paramount, and after this act the writ of waſte grounded there- 
upon doth recite this ſtatute. 

2. For that greater penalties, were inflicted by this act, then 
were at the common law. | | | 

(4) Ou en auter maner a terme de wie.) If a leaſe be made guan 
diu ſola fuer', or quam diu ſe bene geſſerit, or quouſque promotus fucrit, 
Sc. in all theſe and like caſes they are in judgement of law leaſe; 


for life within this act. 


Temps E. 1. 
Walt, 122. 
4 E. 3. 25. 
18 E. 3. 3. 
30 E. CO 16. 
33 E. 3. 23. 
11 H. 4. 18. 
F. N. B. 56. f. 


Regiſt. 72. lib. 3. 
fol. 23. b. Wal- 
kers caſe, li. 11. 
fo. 84. Bowles 
Caſts. 


Regiſt. 72. 
11 Hf. 4. 3. 

H. 7. 17» 
Lib. 11, fol. 83. 


Bowles caſe. 


Marlb. cap. 2 3. 


33 E. 3. Waſt, 
144. 11 E. z. 
graunt 13. 

11 E. 3. receit 
118. 4 E. 3. 18. 
50 E. 3. 3. 

10 E. 4. 9+ l, 

5 E. 4. 89. Re- 
giſt. F. N. B. 59. 
Lib. 5. fol. 76. b. 
Pagets caſe. 

8 E. 3 26. 

* 17 . 3. 68. 
30 E. 3. 25, 

6 E. 3. 19. ; 


againſt him, for the wrong doer hath both the ſtates in him, * : 


Upon theſe words there be many concluſions worthy of ob- 
ſervation. 

Firſt, albeit the aſſignee of the tenant by the curteſie, or tenant 
in dower, is within the letter of this law, for he holdeth in ſome 
manner for life, yet no action of waſte ſhall be brought by the 
keire againſt the aſſignee, but onely againſt the tenant by the 
curteſie, or tenant. in dower; for in conſtruction of ſtatutes, the 
reaſon of the common law giveth great light, and the judges, 28 
much as may be, follow the rule thereof. 

But if the heire granteth away the reverſion, and the aſſignee 
attorne, there the grauntee by this ſtatute ſhall have an action of 
waſte againſt the aflignee, and the plaintiffe muſt declare upon this 
ſtatute: for (as hath been ſaid) in that caſe there lay no action of 
waſte at the common law, fo as in this point our act is introduQtory 
of a new law. 

2. If the heire had graunted his reverſion expectant upon an 
eſtate in dower or by the curteſie, the grauntee ſhould not have had 
an action of waſte againſt tenant in dower or by the curteſie at 
the common law, for that the privity was deſtroyed, therefore 
the grauntee in an action upon this ſtatute doth recite the 
ſtatute. 5 

3. A leſſee for his own life, or for another mans life, is within the 
words and meaning of this law, and in this point this àct intro- 
duceth that which was not at the common law. 5 
4. If a leaſe for life be made to A. the remainder for life to B. 
he in the reverſion ſhall have no action of waſte againſt the fict 
leſſee, for then the eſtate of him in the remainder ſhould be de- 
ſtroyed, and ſuch conſtruction mult be made to preſerve the eftate 
of an eſtranger, in whom there is no fault or default. But 
in the remainder for life dieth, then the waſte is punithable as wel 
before as after his death. . 

5. If a leaſe be made to A, for his life, the remainder to A. 
for the life of B. if A. doth waſte, an action of walte doth lie 
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that opinion was ſir James Dier chiefe juſtice of the common 
pleas, Paſch. 1 8 Eliz. ; 

6. If a leaſe for life be made, the remainder for years, an action 4 E. 3. 18, 
of waſte ſhall lie againſt the leſſee, for the recovery therein ſhall * 8 18. k. 
not deſtroy the terme for yeares. | F 

7. Fem' leſſee for life taketh huſband, the huſband doth waſte, 46 E. 3. 32. 
the wife dieth, the huſband ſhall not be puniſhed by this law, for 46. tit. Waſte 
the words of this act be, home que tient, Oc. pur vie, and the huſ- 1 8 
band held not for life, for he was ſeiſed but in the right of his gosthegts cls. 
wife, and the eſtate was in his wife. 

8. An occupant is within this law, for the words of this act (as 48 E. 3. 19. I. 6. 
hath been ſaid) are home que tient, which are more liberall words fol. 3. Le P. de 
then if the ſtatute had ſpoken of a leaſe or demiſe, and certain it 1 _ 
is that the occupant holdeth for life, ſo it is of the lord that entreth TOY 
on his villein tenant for life. | | 

9. He that hath an eſtate * for life by conveyarce at the com- [ 302 
mon law, or by limitation of uſe, is a tenant within this ſtatute, * Hil. 16 E. 1. in 

10. A leaſe for life is made, the remainder over in taile or in fee, — 63. 
he in the remainder ſhall by this act have an action of waſte; for Rant ot. 73. 
the words of the ſtatute are generall. 

11. Albeit tenant in taile apres poſſibility of iſſue extint doth Temps E. x. 

hold but for life, and ſo within the letter of this law, yet is he out Waſt, 126. 
of the meaning thereof in reſpect of the inheritance which was 37 - 3. 16, 
once in him, in reſpe& whereof his eſtate is by law diſpuniſhable f? 1 4 
of waſte, but his aſſignee ſhall be puniſhed for waſte by this Ewens caſe, 85 
ſtatute. | 27 H. 6. Aide 
12. It is to be obſerved that ſuch remedy as the heire had Statham. 

azainſt the tenant in dower, and tenant by the curtehe, &c. by the ad * 2 
common law, ſuch remedy had the leſſor and his heires againſt the ji. 2, ca. 1. 
farmors for life or yeares by the ſtatute of Marlebridge, which Marlb. c. 23. 
remaineth to this day. I. 11. fol. $1. b. 


(5) Ou des ans.] See before the ſtatute of Marlebridge, Rte * + 
Lap. 23. . 16 E. 3. Wag, 

Tenant by ſtatute merchant, or ſtaple, or elegit, are not within 100. 21 E. 3.26. 
this act, for albeit they have but a chattell, yet are they not tenant Doct. & Stud. 
for yeares. | fo. 66. b. F. N. B. 


Although the words of the act be tenant for yeares in ths plu- 8 
Il b | h 11 & . wit! . ir k part 0 
all number, yet tenant for a yeare, or halfe a yeare, &c. is Within Inſtit. ſect. 67. 


this act. 
Executors or adminiſtrators of a terme for yeares, though they 38 E. 3. 17. 
hold in auter droit, ſhall be puniſhed for waſte done in their time, 10 E. 4. 1. 
but not in the time of the teſtator, or inteſtate. nnn 
ö Iwo executors be of a ward, the one doth waſte, the action 3 E. 2. Waſte, 3, 
= 2 him onely. See more hereof hereafter, and note the 
verſity, | | | 
| Tenant for yeares graunts his eſtate upon condition, the leffee 30 E. 3. 16. 
| doth waſte, the grauntee enters for the condition broken, the action | 
of waſt is to be brought againſt the grauntee, and fo it is in caſe of 
| leſſee for life, | An 5 $7 
Lenant by the curteſie, or other tenant for life maketh a leaſe 3 E. 3. 26. 
vr yeares, he in the reverſion confirmeth it, tenant by the curteſie RIS 
a, an action of waſte lieth againſt the leſſee. © 10E. 3. 32. 
; henant for yeares of a moity, third, or fourth part pro indiviſo 44 E. 3. 34» 
oldeth a terme for yeares, he is within this act; and ſo it is of a +5 FE. 3. 35. 


Kant by the curteſie, or other tenant for life of a monty, & c. In 12 K 4 2 


like 21 H. 7. 40. 
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Lib. 5. fol 12. 
Foljambs caſe. 


Lib. 5. fol. 78. 


Booths caſe. 


33 E. 3. p. 6. 
6 E. 3 54. 
34 E. 3 re- 
torn 111. 


48 E. 3 19. 
F. N. B. 56. As 
Temps E. 1. 


Waſte, 126. 


Tr. 7 E. 1. in 


Communi Ban- 


co. Rot. 21. 
Norff. 


32 E. 3. Waſt, 
30 19 E. z. 


ib. 30. 41 E. 3. 


ibid. 81. 


33 Hf. 6. 1. 
F. N. B. 59, b. 
Dier, 25 H. 8. 


33. 29 H. 8. 36. 


14 Eliz. 314. 


Paſch. 9 E. 2. 64. 
b. In libro meo, 


Un brieſe de 


Waſte. 19 E. Js. : 


Wat, 31. 
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like manner if two be plaintiffes, and one of them is ſummoned, 
and ſevered, a moity ſhall be recovered. | 

Tenant for yeares or for life aſſignes over his leaſe for yeares, 
or eſtate for life, excepting the timber trees, and after waſte iz 
done in felling downe the trees, the action of waſte is maintainable 
againſt the aſſignee, for as to the leſſor they are not ſevered from 
the land. ; 

Tenant for yeares, or for life aſſignes over his eſtate, and 
notwithſtanding takes the profits, an action of waſte lieth againſt 
the firſt leſſee, and ſo it is of meane aſſignes, the action lieth 
againſt him that taketh the profits, but this is by the ſtatute of 
11 H. 6. cap. 5. for in that caſe the pernor of the- profits did not 
hold the land. 

Two joyntenants for yeares, or for life, one of them doth waſte, 
this is the waſte of them both, as to the place waſted, and yet the 
words of the act are, (home gue tient) but treble damages ſhall be 
recovered againſt him that did the waſte onely. 

Tenant for yeares or for life doth waſte, and after aſſigneth over 
his eſtate, now the words be (home que tient), &c, he that holdeth 
for life or for yeares, and after the aſſignement he holdeth not the 
land, yet ſhall the action of waſte be brought againſt him in the 
tenet, becauſe in the eye of the law he is tenant as to the action of 
waſte, and againſt him that was the wrong doer did the action ac- 
crew, which he cannot avoid by his aſſignement, and againſt him 
ſhall the treble damages be recovered and the place waſted, and ſo 
it is of the meane aſſignes; a juſt interpretation that he that did 
the wrong ſhould anſwer the ſame, and this is the cauſe that ge- 
nerall nontenure is no plea in an action of waſte, but ſpeciall non- 
tenure may be pleaded, as the granting over of his eſtate, beſore 
which graunt no waite was done. 

(6) Ou feme que tient en dower.] This is to be underſtood of all 
the five kindes of dowers whereot Littleton ſpeaketh, wiz. dower 
at the common law, dower by the cuſtome, dower ad ginn 


eccleſiz, dower ex afſenſu patris, and dower de la fluis beat, 


and againſt all theſe the action of waſte did lie at the common 
law. 

(7) Et celuy que ſerra attaint de waffe.] As it hath beene 
faid, if one joyntenant doe the waſte, both ſhall be attainted of the 
waſte, &c. | 

In an action of waſte brought againſt tenant by the curteſir, 
tenant for life, tenant for yeares, or tenant in dower, which before 
hath been named in this act, the entry of the plea of the tenant 
is guod predict (talis ) non fecit vaſtum, and yet all theſe by con- 
ſtruction of law ſhall anſwer for the waſte done by any ſtranger, 
for he in the reverſion cannot have any remedy but againſt the 
tenant, and the tenant ſhall have his remedy againſt the wrong 
doer, and recover all in damages againſt him, and by this mean”? 


the loſſe ſhall light upon the wrong doer ; for voluntary waſte and 


ermiſſive waſte is all one to him that hath the inheritance. For 
if the waſte be done by the enemies of the king, the tenant Be 
not anſwer for the waſte done by them, for the tenant hath of - 
medy over againſt them. The ſame law it is if the waſte be -” 
by tempeſt, lightning, or the like, the tenant ſhall not 3 1 
it. It is adjudged in 9 E. 2. that if theeves burn the houle 


tenant for life, without evill keeping of leſſees for liyes * 
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leſſee mall not be puniſhed therefore in an action of waſte; vr 
the caſe of fire, &c. 

A. ſeiſed of land in fee acknowledgeth a ſtatute merchant, and 
inleoffeth B. who letteth the ſame for life, the land is extended 
upon the ſtatute, B. bringeth an action of waſte againſt the leſſee, 
ke way plead this execution, &c. before which execution no waſte 
done, for the poſſeſſion of the land 1s lawfully taken from him by 
courſe of law, which he could not withſtand, and if he ſhould be 
puriſhed for waſte, he ſhould have no remedy over, 

So it is if a man make a leaſe for yeares, and put out the leſſee, 
and make a leaſe for life, the leſſee enter upon the leſſee for life, 
and doth waſte, the leſſee for life ſhall not be puniſhed therefore for 
the cauſe aforeſaid. ; 

If tenant in dower be of a mannor, and a coptholder thereof 
commit waſt, an action of waſte lieth againſt tenant in dower. 
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32 E. 3. Waſ 
104. 


If an infant be tenant by the curteſie, or leſſee for life, or yeares, Doct. & Stud. 


he ſhall anſwer for the waſte done by a ftranger, and have his re- 
medy over, though ſome have holden the contrary, for in that caſe 
alſo the loſſe ſhall be upon the wrong doer; and fo it is in caſe of 
a feme covert, for the priviledge of infancy and coverture in this 
caſe ſhall not prevaile againſt the wrong and diſheriſon done to 
him that hath the inheritance, eſpecially when they have their re- 
medy over, and the eſtate is of their owne purchace or taking. 
And ſo it is if a leaſe be made to the huſband and wife, and the 
huſband doth waſte and dieth, if the wife agreeth to the eſtate, ſhe 
ſhall be puniſhed for the waſte done by her huſband in like man- 
ner, as if a ſtranger had done the waſte, and after the death of 
her huſband ſhe is in from the leſſor, and if the action had been 
brought againſt the huſband and wife, the writ ſhould have been 
qued fecerunt vaſtum, ſo as it was as well the waſte of the wife, as 
of the huſband. | 

(8) Perdra le choſe que il aver waſte.) That is, theſe foure te- 
nants before named ſhall loſe the thing which he hath waſted, but 
it is ever rendred amittet locum vaſtatum. | ; 

* If waſt be committed in a houſe farfm in divers ſeverall 
parts, the whole houſe ſhall be recovered, although all be not waſt- 
ed. In auncient time it was holden t by ſome, that if the hall were 
waſted, the whale houſe ſhould be recovered, for that in thoſe dayes 
the hall was the place of greateſt reſort, and uſe, in ſo much 
as the whole houſe was called by the name of the hall, as Dalehall, 
Ke. but the purview of this act is, that he ſhall loſe the thing that 
he hath waſted. | 
So it is of a wood, if waſte be done /par/im, though all the wood 
be not waſted, the whole wood ſhall be recovered: and the reaſon 
of both theſe caſes was, for that if waſte were done /ar/m in houſes 
or woods, that by the conſtruction of theſe words, the whole ſhould 
be recovered, for that otherwiſe the houſe that was for the habi- 
tation of man, or the woods that ſo many wayes were for mans 
neceſſary uſe, could not be enjoyed, neither by him that had the 
inheritance, nor by the tenant without continuall treſpaſſing the 


one to the other, et beni judicis of cauſas litium dirimere ; but if 


Valte were done in one part of the wood that might be conve- 
mently divided from the reſt, that part only is lacus va/tarus, and 
all be recovered. . + + - 


And 
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| And ſo it is of brook medow, if the tenant plough it up /parfy 
(as hath been before ſaid.) 

A tenant for life or yeares of a parke, vivary; warren; or dove. 
houle, if he deſtroy the deere, or the fiſh in the vivary or ponds 
or the game in the warren, or the doves in the dovehouſe, it is 
waſte, and hee that, hath the inheritance ſhall recover the park, 
vivary, warren, or dovehouſe, and therefore the makers of this 
act meaning to include all kinde of waſts, uſed this genetall word 

choſe. | 
b rey ſo it is if the tenant kill ſo many of the deere, fiſh, game 
or doves, as there be not left ſufficient for ſtore having regard to 
the number that were there when his eſtate or intereſt was created 
or made, this is waſte, and ſo it was holden, Paſch. 15 Eliz. in com- 
muni banco, et fic de fimilibus. 

Exile and deſtruction of villeins by tallage and oppreſſion is waſt, 
and this act ſaith [perdra le choſe.] 

(9) Et ouſter ceo face gree de treble de ceo que le waſte ferra 
taxe.] Concerning coſts in this action ſufficient hath been 
ſpoken, ca. 1. | | | 

The plaintiffe ſhall not recover damages for any waſte done 
hanging the writ, and therefore the plaintiffe may have a writ of 
e/trepement in this action, et fic de fimilibus. | 

Leſſee for yeares committeth waſt, and the years doe expire, yet 
ſhall the leſſor have an action of waſte for the treble damages, al- 
though he cannot recover the place waſted, and though the ſtatute 
be in the conjunctive, perdra le choſe, Ic. et oufter ceo face gree, Cc. 
for as there was at the common law two forms of actions of waſle, 
VIZ. in the tenet, as againſt tenant by the curteſie, &c. and in the 
lenuit againſt the gardein after full age, ſo upon this act the like 
kinde of formes is framed by equall conſtruction, wiz. in the tenet 
to recover the place waſted, and treble damages, and in the . 
to recover treble damages only. : 

But this is to be underſtood when the terme expires by effluxion 
of time, as in the caſe of a leaſe for years, or when tae eſtate de- 
termines by the act of God, as when ci que vie dieth, or when 
the eſtate is ended or defeated by the act and wrong of the tenant, 
as when he makes a feoffement in fee, or commits any other for. 
feiture, and the leſſor enters, yet the leſſor ſhall have his action of 
waſte; but when the tenant commits waſte, and after ſurrendretl 
to the leflor his eftate or terme, and he in the reverſion agreeth 
thereunto, he ſhall not have an action of waſte in the tenuit, for he 
cannot by his owne act alter the forme and nature of his action 
from the tenet to the tenuit, and he cannot plead, devant quel ſur- 
render nul waſte fait. | "TR 

An action of waſte is brought againſt - the leſſee for years, ot 
againſt tenant pur terme dauter vie, and hanging the action the 
term expires, or ce” que vie dieth, yet the writ ſhall not abate, for 
that an action of waſte (as hath been ſaid) lieth onely for the 
damages in thoſe caſes, which he ſhall recover in that action then 
depending. | a 

In an action of waſte againſt a leſſee for life for waſte done in 
three acres, the defendant clatmeth fee, whereupon iſſue is Joy nes 
the jury findes againſt the defendant that he hath but an eſtate for 
life, and enquired further of the waſte, and found the waſte 2 
in one acre onely, the plaintiffe cannot have judgement . 


Cap. 5 _ Gloceſter. 


whole land, in reſpect of the forfeiture and treble damages, for 
that judgement 15 not according to this act, that is to ſay, of the 
place waſted, and treble damages in reſpect of the place waſted, 
"-herefore he had judgement according to the ſtatute of the one 
acre and treble damages. 

Upon this branch it hath been received for a certain rule, that 
if waſte be committed, and he in the reverſion dieth, that the ac- 
tion of waſte faileth, for that the heire cannot recover damages for 
the waite done in the life of the aunceſtor, and the waſte was not 
done by the diſheritance of the heire, and yet the law doth extend 
the action of waſte favourably as much as with convenience may 
be, leſt waſte which is hurtfull to the common wealth ſhould re- 
maine unpuniſhed z and therefore if two coparceners be, and they 
make a leaſe for life or yeares, and the leſſee commit waſte, and 
one of them hath iſſue and dieth, and after the leſſee commit 
waſte againe, albeit the writ ſhall ſay that both the waſts were done 
to the diſheritance to the aunt and neece, yet ſhall the action be 
maintained, and the judgement ſhall be ſeverall, though the ac- 
tion be joynt, for judgement ſhall be given for them both for the 
place waſted, and the damages treble for the waſte done in their 
owne time, and the aunt ſhall have a ſole judgement for the whole 
damages for the waſte done in the time of her ſiſter by ſurvivor, 
which is a leading caſe, and worthy of great obſervation, 

(10) Et en waſte fait en garde.) There is gardein in chivalry, 
and gardein in ſocage: again gardein in chivalry is twofold, gar- 
dein in droit, and gardein in fait of the graunt of the king, or of 
the ſubject; alſo both theſe are either gardeins by right, or gar- 
deins by claime and poſſeſſion without right: likewiſe gardein in 
ſocage is two-fold, wiz. gardein by right, who is called tutor 
N and gardein by poſſeſſion and claime, who 1s called tutor 

lenus, 

* Againſt all theſe both a prohibition of waſte, and an ation of 
waſt lie at the common law, but none of theſe gardeins ſhall be 
charged but for the voluntary or permiſſive waſte, and not for the 
waſte done by a ſtranger. But if there be two joyntenants of a 
ward, and the one doth waſte, this is the waſte of both, for he is no 
ſtranger, 3 E. z. 18. 1 

If the gardein ſuffereth a ſtranger to cut down timber trees, or 
to proitrate any of the hoaſes, and according to his name of gar- 
dein doth not endeavour to keep and preſerve the inheritance of 
tue ward in his cuſtody and keeping, nor to forbid and withſtand 
the wrong doer, this ſhall be taken in law for his conſent, for in 
thi Cale, 94 non prohibet guod prohibere poteſt, aſſentire videtur. 

And if ſuch waſte and deſtruction be done without the knowledge 
of the gardein, or with ſuch number as he could not withſtand, 
then ought the gardein to cauſe an aſſiſe to be brought againſt 

ch wrong doers by the heire, wherein he ſhall recover the free- 
hold and damages for ſuch wrong and diſheriſon : ſo note a di- 
verſity between the intereſt of a gardein created by law, for there 
in an aſſiſe the heir ſhall recover | recs but otherwiſe it is in the 
Cale of a leaſe for yeares, which is the leſſors own act. | 

* The gardein doth waſte; and after aſſigneth over his intereſt, 


an action of waſte lieth againſt the grantor in the zener. 


Note that the action of waſte avainſt the gardein is generall, 
feeit vaſtum, c. ds terris, Sc. quas habet wel Ibu in cuſtodia de 
| .  bereditate 


* 


* 
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Gloceſter. Cap: g. 


hærteditate predia”, which writ doth extend as well to the gardein 
in ſocage as in chivalry. | 
. (11) © Perdra le gard, et rendra al heire les damages del waſte.) 


Ss as if the heire bring his action of waſte within age, the judge- 


ment by this act is, that he ſhall loſe the whole wardſhip, not Ixun 
wvaſtatum onely, and “ yeeld to the heire ſingle damages, if the ward- 
ſhip be not ſuflicient to ſatisfie the damages; ſee before what the 
judgement was at the common law. 

But then it may be demanded, What if the gardein commit 
waſte, and the heire did not, or perhaps could not bring an action 
of waſte, being done ſo neare his full age, or having no notice 
thereof, what remedy hath the heire after his full age, for the gar- 
dein cannot loſe the wardſhip, for his eſtate is ended, and it ſeemeth 
by the letter of the law that he muſt bring his action upon this ſta- 
tute within age, for the words bee ¶ perdra la garde.) To this it 
is anſwered that the heire at his full age ſhall have an action of 
waſte, and recover treble damages by this act, for the wardſhip 
cannot bee loſt, and the wrong and diſheriſon done to the heire 
ought to be fully recompenced, and the ſtatute hath annexed treble 
damages to the action of waſte, as if it were enacted by parliament, 
that an action of waſte ſhould lie againſt tenant in taile apres pat. 
therein treble damages ſhould be recovered as incident or annexed 
by this law to the action of waſte. 

And whereſoever the common law gave ſingle damages againſt 
any, this act doth give treble, unleſſe there be any ſpeciall provi- 
ſion made by this act. Allo in an action of waſte, the jurors ſhall 
have the view of the place waſted, &c. as an incident to the action 
of waſte, for in the action at the common law the jurors ſhould have 
had the view, 

The law appointeth not of what value the waſte ſhall be, neither 
in the caſe of the foure tenants firſt before mentioned, nor in the 
caſe of the gardein, who is to loſe all for waſte done in any part. 
Herein the rule of Bracton is good, Yaſtum erit injurioſum, ni 
vaſtum ita modicum fuerit, propter quod non fit inquifitio faciend”; and 
de minimis non curas lex; for waſte done to the value of xx. d. 
(which now 1s v. s.) the gardein loſt the whole wardſhip. | 

If a feme ſeignioreſſe take huſband, the tenant holding by 
knights ſervice dleth his heire within age, the huſband doth waſte 
and dieth, the action of waſte lieth againſt the wife. So if an in- 
faut be gardein in chivalry, and doth waſte, an action of wake 
lieth againſt him, for he is within the letter and meaning of thus 
law made _—_ waſte and deſtruction. 

4 Si le gard' perdue ne ſuffit a la value des damages, avant h 
age de nigſine le garde.) See a notable record upon this branch in 
the ſame yeare that this ſtatute was made. 

A. hath the wardſhip of Blackacre and the heire of B. and 
Whitezcre and the heire of C. per cauſe de gard, A. doth waſte n 
Blackacre, he ſhall loſe but Blackacre, for that waſte is done onely 


to the diſheriſon of that heire; and ſo it is if he doth wake in 


11 H. 4. 75 
12 E. 4. 10. 
15 H. 7. 4. 


Whiteacre, he ſhall onely loſe that acre for the waſte done there 

to the diſheriſon of that heire. | ; 
At the common law in caſe of tenant by the curteſie, n. 

dower, or gardein, the heire, &c. might have entred into tue 


Ub. 8. . 4 houſes and lands to ſee if waſte were done, to the end that if be 


caſe. 


Les Carpanter: found any waſte done, he might bring his action, and to Wis, 


ght 


Cap. 5. Gloceſter. 
might the heire or he in reverſion ſend any other to that intent; 
now this act giving an action of waſte againſt tenant for life, and 


tenant for years, doth impliedly give authority to him in the re- 


verſion either by himſelf, or by another to enter into the houſes or 
lands ſo letten for life or years, to ſee if any waſte be done, guia 
uando lex aliquid concedit, concedere videtur et id, per quod devenitur 
20 illud, and therefore he in the reverſion may lawfully enter, to 
ſee if any waſte be done, whereupon he may ground an action upon 
this ſtatute. _ 

An action of waſte lieth not upon this act in the court of ancient 
demeſne, becauſe that eourt fails of the incidents to an action 
of waſte, viz. to award a writ to the ſheriffe to enquire of the 
waſte, &c. 

If a tenant for life or yeares commit waſte, ſo as he in the re- 
verſion is intituled * to his action of waſte, yet if the tenant repaire 
the ſame before any action brought, he in the reverſion cannot have 
an action of waſte, but the tenant muſt plead it ſpecially : but if 
the tenant doth repaire it after the writ brought, and before he 
hath day to plead, he cannot plead it in barre of the action. 

Upon the conſtruction of this act, whether in this mixt action 
the place waſted is the principall, or the damages, ſome queſtion 
hath been made, and in divers reſpects the one is more principall 
then the other, for in reſpect of the antiquity againſt tenant in 
dower, and the tenant by the curteſie, the damages are the prin- 
cipall, as hath been before ſhewed; and therefore they ſhall be 
ſometime preferred, wiz. the plaintiffe to have execution of the 
damages before the place waſted, But in reſpe& of the quality, 
the realty is ever preferred before the perſonalty, and therefore 


in waſte, if the defendant confeſſe the action, the plaintiffe may 


have judgement of the land, and releaſe his damages, which 
proveth the realty to be the principall, and an accord 1s no plea 
k an action of waſte in the 7enet, for mne majus dignum trabit ad 
e Minus. 

And in an action of waſte there ſhall be ſummons, and ſeverance, 
for the writ is ad exheredationem, and the action of waſte is a plea 
reall: in an action of waſte brought by two in the feuuit, a releaſe 
of the one is a barre to both, but otherwiſe it is in the tenet, for 
tere it barreth but himſelfe. 

Thus have we endeavoured to expound this excellent law 
enacted pro bono publico, for preſervation of buildings for the ha- 
bitation of mankinde, and of woods and timber, ſometime one of 
the beautifull, and profitable ornaments of England, and generally 
againſt all waſte and deſtruction by particular tenants, which law 
being very penall, and ſhortly and artificially penned hath beene 
uch great wiſdome and judgement expounded in our bookes, and 
may be a light to many other like caſes. Yide Magna Charta, 
<p. 4. Marlebridge, cap. 23. W. 1. cap. 21. W. 2. cap. 14. 21. 
20 E. 1. Vet. Magna Charta, 124. 28 E. 1. ca. 18. See the firſt 
part of the Inſtitutes, ſect. 67. 71. 380, 381, 382. 492. 579+ 573» 
574. 577. 585, 586. 666, 667, 668. 674, 675. 
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| PUR VIEW «ft enſement, que fi 11 is provided alſo, that if a man 


home mourge (1), & eit pluſors 


Gloceſter N 


CAP. VI. 


die, having many heires, of whom 


heires (2), «ont lun eft fits ou file (3), one is ſon or daughter, brother or 


frere ou ſoer, 


nephew ou niece (4), & ſiſter, nephew or niece, and the other 


les auters ſont en pluis longe degree, be of a further degree, all the heirs 
touts les heires deſormes (5) eyent re- ſhall recover from henceforth by a 


coverie per 


ceſter (6). 
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fol 254. 283. 
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SE, 3- 185. 


briefe de mortdaun- writ of mortdaunceſtor. 


(Fitz, Joinder, in AQ 11. 31. 34, 35, 36. 1. Inſt. 164. a.) 


It appeareth by our auncient authors that this act is made in af. 
firmance of the common law, for Bracton ſaith, Cum fit aſſiſa mortir 
antecefſoris conjungenda cum conſanguinitate, non erit poſt recurrendum ad 
præcipe de conſanguinitate, ſed ad aſſiſam mortis, quia perſona que pro- 
pinquior eff, et facit aſſiſam, et trahit ad ſe perſonam et gradum reno. 
tiorem, ut ibi potius procedat aſſiſa, quam præcipe, quia illud guid ef 
majus remotum non trahit ad ſe quod eft majus junctum; fed ? contrarid 
in omni caſu, et bene poterit guælibet iſtarum conjungi cum alia ation, 
quia quelibet loguitur de ſeifina ejus quam habuit die quo obiit, uod 
nen eft in brevi de redto, et guælibet de poſſeſſione et non de pro- 
Prietate. | 

So as it appeareth by Bracton that the aboveſaid rule doth not 
hold onely in caſe of mordaunceſter, but in the writ of aiel 
and beſaie!, which is alſo a proofe of the common law, for this act 
nameth the aſſiſe of mordaunc' onely, and his opinion is approved 
by our books. 

Alſo this act extends to dying ſeiſed after the ſtatute, and yet 


like joyning ſhall be in the writ of mordaunc', aiel and beſaiel of 


dying ſeiſed afore the ſtatute, which is another proofe of the com- 
mon law. And the ſame law it is in a formedon in the deſcender, 
and in writs of entry ur diſſciſin to the common anceſtor, and in a 
fur cui in vita, writs of entry in caſu proviſo, conſimili caſu ad con- 
munem legem, and the like, the aunt and the neece ſhall joyne at the 
common law, 

To know what the common law was before the making of an 
ſtatute (whereby it may be known whether the act be introductory 
of a new law, or affirmatory of the old) is the very lock and ke) 
to ſet open the windowes of the ſtature, as partly appeareth by that 
which hath been ſaid, and particularly in the expoſition of thi 
ſhall appeare. | 

(1) Si home mourge.] Hereby it appeareth that one right 
mult deſcend from one aunceſtor, or elſe the caſe is not N. 

this law. c 5 "8 

If two coparceners die ſeiſed, and a ſtranger abate, the aunt 2 
the neece ſhall not joyne in a writ of mordaunc' but have ſever 
writs, the one a mordaunc', and the other a writ of aiel. In 


— — — 2 — — — —u—j 
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In like manner if two coparceners be diſſeiſed, the one hath 
iſue and die, che aunt and the neece ſhall not joyne, for they have 
not one right, but ſeverall, and therefore they muſt have ſe- 
verall actions, but when they have recovered they ſhall hold in 
coparcenery. | pk 8 0 8 

(2) Pluſors heires.)] Divers heires either in gavelkinde by the 
cuſtome, or heirs females coparceners by the common law, for this 
act extends to both of them. 85 

(3) Dont lun eff fits ou file, wig By this it appears that this 
act extends as well to heires by the cuſtome, as by the common 
law. 

The aunt and the neece bring a writ of mordaunc' of the dying 
ſeiſed of the father, the aunt is ſummoned and ſevered, yet the neece 
ſhall proceed and recover the moity (although ſhe alone could never 
have a writ of mordaunc' of the dying ſeiſed of the grandfather) 
becauſe the writ was rightly and duly commenced, and when the 
neece hath recovered, the aunt may enter, and enjoy that moity with 
her; for the rule of the law is, that in all caſes when coparceners, or 
joyntenants may joyn in action, and have one and the ſame remedy, 
there if one be ſummoned and ſevered, and the other ſueth forth 
and recovers the moity, the other may enter with her; but when 
they are driven to ſeverall actions, or where their remedies are not 
equal, there if one recover or continue the one moity, the other 
cannot enter with her, and yet when both have recovered they ſhall 
be coparceners again, 

(4) Frere ou ſoer, nephew ou niece.) Here is implied the un- 
cle and aunt being relatives, and then here be all the perſons 
that may have an aſſiſe of mordaunc', and ſo there be one that may 


lave an aſſiſe of mordaunc', it maketh no matter how remote the 


other 1s, 

(5) Deſormes.] So as this law extends to the future, and 
not to the time paſt, and yet being made in affirmance of the 
common law, the ſame law that guideth i» Futuro, ruleth alſo i 
preterito, 

(6) Eyent recoverie per briefe de mordaunc. ] Theſe words are 
general, but they have a ſpeciall intendmeat, for as to the da- 
mages, the aunt alone ſhall recover damages untill the death of her 
huſband, and both of them damages from the death of her fiſter, 
and ſo it is in the writ of aiel, and beſaiel, and all this is according 
to the courſe of the common law before the making of this aR, ſee 
tie expoſition upon the firſt chapter of this parliament. 


CAP. VII. 


10 H. 6. to. 
19 H. 6. 45» 


31 H. 6. Entry 

cong. $4» | 
Firſt part Int, 

ſeR. 696. 


See the auncient 
authors, ubi ſup. 
F. N. B. 195. c. 


FNSEMENT ft feme vende, ou ALSO if a woman ſell or give in 


done en fee, ou a terme de vie fee, or for term of 


life, the land 


(2), tenement que el tient en dower (1). that ſhe holdeth in dower ; it is or- 


Eftablie eft, que le heire, ou auter, a dained, that the heir, 


or other to 


que bg terre deveroit reverter (3) whom the land ought to revert after 
Pres le deceaſe la feme, eit mainte- the death of ſuch woman, ſhall have 


nant Aa2 


- preſent 


Gloceſter. Cap. 7. 


nant (4) ſon recrverie per briefe den- preſent recovery to demand the land 
tre (5) fait de cao en la chauncerie. by a writ of entry made thereof in the 


chancery. 


Cuſtumier de Norm. cap. 118. fol. 138. (Fitz. Entre, 7, 8. Bro. Ingreſs, 3. 1 Roll. 161. 11 H. 
W 9, c. 20. Regiſt. 235.) 


Regiſt. 237. 
Mirror, ca. 5. 


5 
Ried part of the 
Inſtit. ſect. 483. 


Fleta, Ii. 5. c. 34. 


The miſchief before the making of this ſtatute was not, where a 
ift or feoffement was made in fee, or for terme of life by tenant 
in dower, for in that caſe he in the reverſion might enter for 
the forfeiture, and avoid the eſtate: but the miſchiefe was, that 
when the feoffee, or any other died ſeiſed, whereby the entry 
of him in the reverſion was taken away, he in the reverſion 
could have no writ of entry ad communem legem untill after the de- 
ceaſe of tenant in dower, and then the warranty contained in her 
deed (as in thoſe dayes all deeds of feoffement for the moſt part 
comprehended warranty, and ſpecially when ſhe intended to barre 
her heire that had the reverſion) barred him in the reverſion, if he 
were her heir, as commonly he was, and for the remedy of this miſ- 
chief this ſtatute gave the writ of entry in caſ# proviſo in the life 
time of tenant in dower, which is implied by this word I maintenant, 
Sc.] The purview of this act Fleta rendreth thus, Ef autem quoddan 
breve proviſum de ingreſſu, per quod habens flatum, nee doten 
alienatam per formam ftatuti, qued tale efl; i mulier alienet dotem ſuan 
in feedo, vel ad terminum wvite donatoris, heres vel alius ad qum 
Jpetat rewerſio, tatim ipſo facto habeat actionem petendi datem illam in 
dominico. 
(1) Fen', Cc. que tient en dower.] The tenant by the curteſe, 
or the leſſee for life is not within the caſe of this ſtatute, but he in 
the reverſion upon their alienation ſhall have a writ of entry ix c- 


22 Af. 37. 29 fimili caſu by that excellent ſtatute of W. 2, cap, 24. guetieſcunue 
Aſſ. 54: 3 E. 2. evenerit in cancellaria, quod in uno caſu reperitur breve, et in conſunit 


entry 8. F. N. B. 
207. f. 5 H. 7. 
31. 14 H. 7. 13, 
14. 38 N 6. 3 
30. 14 H. 4. 28. 


16 Al. 11. 
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of the Inſtitutes, 
ſect. 48 3. 205. 
F N. B. 206. Js 
Brat. fol. 323. 
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caſu cadente ſimili indigente remedio, &c. concordent clerici de car- 
cellaria in brevi faciendo, as we ſhall ſhew more at large when we 
come to that ſtatute, Re / 

Tenant in dower-taketh huſband, the huſband aliens in fee, he in 
the reverſion during the huſbands life may enter for the forfeiture, 
but he cannot have a writ of entry iz caſu proviſe, for the huſband 
hath nothing but during the coverture in the right of the wite, and 
our act ſaith, Fem' que tient en dowwer uend' on done, ſo as the alienation 
of the huſband is not within the caſe of the ſtatute, and fo it 15” 
conſimili caſu when tenant for life take huſband and he alien. 

(2) Done en fee ou a terme de vie.] At this time all eſtates 0 
Inheritance were fee- ſimple, and here (for terme of life) ic n. 
tended of a ſtate ſor the terme of the life of a ſtranger, and not for 
the life of the tenant in dower her ſelfe, for ſuch an eltate wrought 
no wrong. | | al 

The words of the writ grounded upon this ſtatute are gene 
Et queer poſt dimiſſionem fatam ad prefatum B. revert: debel, withou 
expreſſing any eſtate, and doth count that the tenant in dower s 
alien in fee, and the tenant ſaith that the tenant in dower by 162 
alien in manner and forme, &c. if it be found that the renant ; 
dower did alien in fee taile, or for life, the demandant ſhall Nenn 
as it appeareth by Littleton, for auncient formes of writs or c 
cannot be altered. 


3 „„ 
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(3) 4 gue le terre deveroit rewerier.] If a man hath the reverſion Fleta ubi ſupra, 

in fee, in taile, or for life, either upon his qwn gift or leaſe, or by 37E.1-Entry 64. 

; aſſignation, he ſhall have a writ of entry upon this ſtatute (and in * Mg BE * 
like caſe à confimili caſa for the words of this act are generall (to , E. z. 54. on 
whom the land ought to bbs and the words of the writ grounded 8 E. 3. 48. 

l upon this ſtatute are, uam clamat eſſe jus et hæreditatem uam, but 21 E. 3. 11. 
yet an eſtate for life, as hath been ſaid; is within this ſtatute. F. N. B. 205. n. 


And this act 9 againſt the alienation of tenant in 
h 


4 dower, ſpeaketh onely of him in the reverſion, becauſe there can 
0 be no remainder limited upon her eſtate, otherwiſe it is of the writ 
r of conſimili caſu, as we ſhall ſhew when we come to the ſtatute of 
It W. 2. cap. 24. | | 
y And this act ſpeaketh onely of land which lieth in livery, for pl. Com. Col- 
n the feoffement or eſtate for life made by tenant in dower deveſteth thirſts caſe, 
. the reverſion, otherwiſe it is of rents, and other things that lie in 
T taunt, 
* , (4) Eyt maintenant.) That is, preſently after the alienation 
re made in the life of tenant in dower, which writ he could not. 
\ have, as hath been ſaid, at the common law in the life of tenant in 
[= dower. | 
fe (5) Son recovery per briefe dentre.] This writ of entry goeth by Bract. l. 4. f. 324. 
t, the name of a writ of entry in caſu proviſo, ſo called, becaule it hath | 
m the words of the writ of entry, ad communem legem (mentioned by 
MM Bratton) with this addition, by fo ce of this act, Et gue poſt dimi/- 
Im fronem per ipſum C. (viz. tenentem in dotem ) prafato D. contra formam 
n fatuti de Gloc', de communi concilio regni naſtri inde provifi ad prafatum Fleta ubi ſupra. 
ix B. rewerti debet per formam ejuſdem ftatuti ut dicit, and of theſe words, 
inde proviſo, it taketh his name of the writ of entry in caſu proviſe, 
ie, and by theſe words this writ differeth from the writ of entry, ad 
in conOmunem legem, hecauſe this writ lieth during the life of tenant in 
1 dower by the reference it hath to this act, which giveth the writ 
jue maintenant, &c, as hath been ſaid, | 
12 But the writ of entry ad communem legem lieth not during the life | 
It of tenant in dower, and the writ of entry ad communem legem doth not 16 E. 3. bre. 661, 
we make mention of the death of the tenant for life, but that muſt be 


expreſſed in the count. 


nd 
< | CAP. VIII. 
N , 

PURY ILE eft enſement, que les IT is provided alſo, that ſheriffs 
a viſconts pled* en counties (1) les  fhall plead pleas of treſpaſs in their 
al plees de treſpas, auæy come ili ſoilent counties, as they have been accuſ- 
K eftre pledes, Et que nul neit deſormes tomed to be pleaded. And that none 
briefes de treſpaſſe devant juſtices (2), from thenceforth ſhall have writs of 
al, il ne affirme per foy, que les biens em- treſpaſs before juſtices, unleſs he ſwear 
out Prrtes vailent 40, s. al meins (3). Et by his faith, that the goods taken 
did fil ſe pleint de batery affirme per away were worth forty ſhillings at 
" fry que ſa pleint eft veritable. he. the leaſt, And if he complain of 
in es, et des maihemes, eit home briefe beating, he ſhall anſwer by his faith, 
— Some hoyie foleit aver (4). Et graunt that his plaint is true. Touching” | 
: 1, que les defend” puiſſent faire attor- wounds and maims, a man ſhall have 
cu : ' neies A a 3 his 
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neies en tiel plees, ou appelP ne gift (5) 
mie, iſſint que ſils ſoient attaints du 
treſpas en lour abſence, ſoit maund al 
viſc que ils ſoient priſes (6), et eient 
adonques * la peine, que ils averont fils 
uſſent etre preſents quant le judgement 
uit rendus. Et ſi les plaintiffes de- 
formes en tiel treſpas ſe facent eſſoine 
apres la primer apparans, ſoit jour 
done jeſques a la venue des juſtices er- 
ranis (7),et les def. en dementires ſoient 
en peace en tielx plees, et en auters 
plees, ou atiachments, et diſtres gi- 
ſent (8). Si le defend* ſe face eſſoine 
del ſervice le rey (9), et ne port ſon 
garrant (10) au jour que done luy eſt 
ter ſon one  eftablie eft que il ren- 
dra al plainiife les damages de la tourne 
de xx. g. ou de pluis, ſelonque le diſcre- 
tion des juſtices (11), et jademains ſoit 
en le greve mercy le roy. 


Gloceſter, 


Cap, 8, 


his writ as before hath been uſed; 
and it is agreed, that the defendants 
in ſuch pleas may make their attor- 
nies, where appeal lieth nat; fo that 
if a” be attainted being abſent, then 


the ſheriff ſhall be commanded to 
take them, and ſhall have like pain 
as they ſhould have had, if they had 
been preſent at the judgement given. 
And if the plaintifte from henceforth 
in ſuch treſpaſſes cauſe themſelves to 
be eſſoined after the firſt appearance, 


day ſhall be given them unto the 


coming of the juſtices in eyre, and 
the defendants in the mean time ſhall 
be in peace. In ſuch pleas and 
other, whereas attachments and diſ- 
treſſes do lie, if the defendant eſſoin 
himſelf of the king's ſervice, and do 
not bring his warrant at the day 
given him by the efloin, he ſhall re- 
compenſe the plaintiff damages for 
his journey twenty ſhillings, or more, 
after the diſcretion of the juſtices, and 
ſhall be grievouſly amerced unto the 


king. 


(Fitz. Brief. 5 50. 14 Hf. 8. f. 15. Bro. A ttorn. 64. 74. 78. 82. 88. Fitz. Eſſoin, 16, 17. 39. 41. 


79+ 116. 118. 198. Cro, El. 96. 43 El. c. 6. 21 Jac, 1. c. 16. Keilw. 106. b.) 


This act is divided into two branches. 

The firſt branch is in affirmance of the common law, 

The ſecond branch concerning the affidavit, this is new, and 
made in favour. of the county court, but experience taught, that 
this courſe was ſo full of danger and trouble, that it was forborne, 
and the defendant left to take ſuch exceptions as the common law 


gave him. 


(1) En countie courts.) This is put for an example, for the hun- 


dred court, and the court baron being no courts of record are alia, 


within this law, 
Regiſt. fo. 111. 


(2) Briefes de treſpas devant juſtices.] Writs of treſpaſſe are here 


F. N. B. 47. a. E but for an example, for debt, detinue, covenant and the like: 


239. d. 


ut if the treſpaſſe be vi et armis, where the king upon the cou. 


— —— —„»— — 
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viction of the defendant ſhall have a fine, there the ſheriffe in bb 
county cannot hold plea of it, for no court can aſſeſſe a fine but 2 
court of record, becauſe a capias to take the body is incident to i: 
for it is a rule in law, Quod placita de tranſgreſſione contra pacem tg 
regno Angliæ vi et armis factis ſecundum legem et conſuatudinem able 


Regiſt. 11, 
F. N. B. 47; 
| fine brevi + & lacitari non debent. 
egiſt. 11, Neither 


N. B, 47. 


6 all he hold plea of treſpaſſe for taking away of chartes 
concerning inheritance or free- hold, for it is a maxime in law, J” 


» , , 4 1 al- 
Hacita concernent* chart”, ſeu ſeript' liberum tenement um fangemis , | 
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quibus curtis que recordum non habent ſecundum legem et conſuetudinem 
regni Angliee fine brevi regis placitari non debent. 

) Vaillent 40. f. al meyns.) For as the inferiour courts which 
are not of record regularly cannot hold plea of debt, &c. or da- 
mages, but under 405. ſo the ſuperior courts that are of record cannot 
hold plea of debt, &c. or damages regularly, unleſſe the ſumme 


amount to 40 8. Or above. Now the ounce of filver was at the time 


of making of this act but 20 d. and now it is above thrice ſo much; 
for the wiſdome of the common law was, that men ſhould not be 
troubled for ſuits of ſmall value in the kings courts, but that they 
ſhould be heard and determined in the country with ſmall charge, 
and little or no travell or loſſe of time, for it was then accounted 
zgainſt the dignity and inſti:ution of thoſe high courts, to hold 
plea of ſmall or trifling cauſes, Ne dignitas curiarum illarum vil;ſceret, 
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et ne materiam ſuperaret opus; otherwile the law that was inſtituted for 


the quiet of man, and for his defence, might be abuſed to his 
charge, vexation, and offence, . 

Now as the ſuperior courts ought not to incroach upon the infe- 
riour, ſo the inferiour courts ought not to defraud the ſuperiour 
courts of thoſe cauſes that belong to them. For example, if in the 
county court, or other inferiour courts, they ſhall. divide a 
debt of xx. I. into ſeverall pleints under 40 s. in this caſe the de- 
fendant may plead the ſame to the juriſdiction of the court, or may 
have a prohibition to ſtay that indirect ſuit, for as an ancient 
record ſaith, Contra jus commune eft, petere integrum debitum ex- 
cedens 2 40 f. per diverſas querelas, per parcellas, ſcilicet, 39 5. 
11 4. 0b, 9. 

The * of the common law is, Quod placita de catallis, de- 
Bitis, Fc. quæ ſummam 40 5. attingunt, vel eam excedunt, ſecun- 
= legem et conſuetudinem Anglia fine brevi regis placitari nen 

event, 5 

And theſe words, /ine brevi regis are materiall words, for by the 
kings writ the ſheriffe in the county court may hold plea of goods, 
debts, &c. above the value of 40 8. and by force of the kings writ 
of juſticies, he may hold plea of an obligation of What ſumme ſoever, 
tor example of 1000 marks, the which writ is in nature of a com- 
miſſion to che ſheriffe to hold plea of debt above 40 8. the words of 
which writ are, Rex wicecom? falutem : Precipimus tibi, quod juſticies A. 
* ſuſte et fine dilatione reddat B. mille marcas, quas ei debet, ut dicit, 

c. ne amplius inde clamorem audiamus pro defectu juſticiæ. By force 
of which writ he may hold plea of the ſame, and the proces therein 


is attachment by his goods, &c. but no capias, and although the 


power of the court by this writ is in this particular * N and 
the words of the writ to the ſheriffe are, Pod juſticies, De. yet is 
not the juriſdiction of the court as concerning the judicature there- 
of, altered, for thoſe words of the writ do not, nor can make the 

eriffe Judge of that court in that particular caſe, for that were to 
alter the juriſdiction and judicature of the court, whereof by the 
common law the ſuitors be judges, which cannot be altered but by 


alt of parliament: the plaintitfe may remove this plea without 


On ſhewed, but the defendant cannot without ſhewing of 
uſe, | 

Alſo by force of a juſticies to the ſheriffe, he may hold plea of a 
trelpaſſe vi et armis. Vide Regiſter, and F. N. B. divers formes of 
rut of juſticies in many actions. | 


Aa4 | The 


Regiſt. 146. 
F. N. B. 46. 


3121 


Paſch. 20 E. 3. 
Coram Rege. 
Rot. 164. Ceſtr. 


Regiſt. 146. 
F. N. B. 46. 
Brit. ca. 28. fo. 
61. 


3 H. 6. 54, 55. 
Glanv. I. 12. c. 


18. 

Brit. fo. 53, 54. 
Fleta, I. 2. c. 55. 
Brac. I. 3. f. 105. 
b. F. N. B. here - 
afterwards. 


Bract. ubi ſupra. 
Brit. ubi ſupra. 
8 E. 4 5- 14 H. 
8. 15. F. N. B. 
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35. b. Co d, 85. g. 
86. a. 7. a. 117. 
a. C. 119. 123. 
125. 128. 132. 
135. 137. 139. 
148. 161. 184. 


151, 152. 


Bit. c. 28. f. 61. 
19 H. 6. 8. b. 


[313] 


Regiſt, 19. b. 
this extends to 


juſtices in eyre. 


6 H. 7. 1. 


3 H. 7. cap. 1. 


40 A8. 17. 
40 E. 3-42» 
11 H. 4. 11. 


8 E. 4. 3. 
21 N 7. 39. by 
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The ſheriffe may alſo hold plea in a replevin of goods and chat. 
tels above the value of 40 8. for if it be by writ, the words of the 
writ be, Rex vicecom', Qc. Pracipimus tibi quod juſte, et fine dilatione 
replegiari facias B. averia. ſua, or bona et catalla ſua, que D. cepit et 
injuſte detinet, ut dicit, & c. ne amplius inde clamorem audigmus pro de- 
fectujuſticie, By force of which writ, which 1s in nature of a com- 
miſſion, the ſheriffe may deliver the beaſts, or goods and chattels of 
what value ſoever. And if the replevin be by pleint in the county 
court, the ſheriffe by the ſtatute of. Marlebridge may hold plea of 
what value ſoever. 

The like writs in the nature of a commiſſion directed to fheriffes 
are the admeaſurement of paſture, recaption, native babends, and 
many others. 

The ſaid words, waillent 40 5. al meins, have received this con- 
ſtruction, that the ſame muſt ſo appeare to be of value in the plain- 
tiffes count, for it is not ſufficient that it appeares by verdict that 
the ſumme is under 40s. For example, if the plaintiffe count in 
treſpaſſe, debt, detinew, covenant, &c. to the damage of 40 s. and 
the jury finde the damages under 40 s. yet the plaintiffe ſhall have 
no judgement, albeit in truth the cauſe de jure belonged to the infe- 
riour courts. - 

This ſhall ſuffice for the expoſition of this branch of our act, the 
reſidue ſhall be referred to the treatiſ@concerning the juriſdiction of 
courts whereunto this matter properly belongeth, 

(4) Des playes et des maybems eyt home briefe ficome home ſoilcit 
aver, ] This is the third branch of this act, and hereby it appeareth 
that the county court hath no juriſdiction to hold plea ge plagis et 
maihemiis, of wounds and maihems, but thoſe pleas muſt be de- 
termined in the kings higher courts, but of battery (without 
wounding or maiheming) this act proveth that the county court 
hath juriſdiction. | | 

What in law is adjudged a maiheme, and whereof the word 
Fan you ſhall reade in the firſt part of the Inſtitutes, 

ect. 19 

(5) Ti graunt eft, que les defend” puifſent faire attornies en tiels 
plees, ou lappeale ne gift, &c.] See before W,. I. cap. 41. Merton 
cap. 10. W, 2. cap, | 


Some have thought that this clauſe concerning making of attour- 


neys is generall, and extendeth to all actions reall and perſonall, bat 


it ſeemeth to be particular, for in ancient manuſcripts the former 
branch, wiz. des playes et des mayhems, Jg. is a diſtin chapter by 
itſelfe, and this branch is parcell of that chapter, ſo as theſe words, 
en tiels pleas, ſuch pleas muſt be referred to pleas of treſpaſle, battery, 
wounding, and mayheming, unlefle it be in appeal of mayheme, 
which being /elonice maihemavit, the defendant ſhould not make an 
attorney no more then he could at the common law; and the wores 
ſubſequent ¶ Mint que fils foient attaint de treſpaſfſe en hour abſence) 
prove that this branch is not generall, but referred to the elagſe * 
precedent: and note that neither the plaintiffe nor defendant at! 4 
common law could make an attourny in any appeale untill trial, 
acquitall, judgement, &c. | kei 
But it may be objected that againſt this expoſition the e * 
21 Hf. 7. is, Que home ferra attorney in appeale de maiheme, fu ee | 
de common courſe 16 H. 7. in Caworths cale ; which caſe is 1ncertar, 1 


reported, for it appeareth not whether it be meant of (hy pes 
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or defendant; but of the defendant it eannot be intended, for that 
ſhould be againſt our books, the true interpreters of this act. And 
of the plaintiffe (it ſeemeth it was intended) he cannot be by at- 
tourney, and that Was Caworths caſe mentioned in the report of 
21 H. 7. the record whereof being found out is againſt the report 
thereof; which very point came in queſtion in 4 time in the 
kings bench in an appeale of mayheme brought by Hudſon againſt 
Marwood, the plaintiffe * by attourney, and declared 
againſt the defendant, the defendant prayed that the plaintiffe 
might be demaunded, for that he could not appeare by attourney, 
and if the plaintiffe appeared not, that he might be nonſuited; 
againſt which the councell of the plaintiffe objected, that the plain- 
tife in an appeale of maykeme might appeare by attourney, for 
that it might be, that he was ſo wounded as he could not appeare, 
and for authority cited the ſaid booke in 21 H. 7. whereunto an- 
ſwer was made by the councell of the defendant, and reſolved by the 
whole court, that the plaintiffe could not appeare by attourney, 
for the defendant may demand oyer of the mayhem, &c. which ſhall 
b re- hoe g tryall of the mayheme, which is 4 

iall au . 

And albeit it may be hard and difficult in ſome particular caſe in 
reſpe& of the I agg gra of the mayheme for the plaintiffe to 
appeare in perſon, as it was in 16 H. 7. where the mayheme was 
hainous and horrible, the legges of the plaintiffe being broken 
over a threſhold, yet that muſt not change the law, nor take from 
the defendant his juſt defence and triall, for ſo upon the like ſurmiſe 
the defendant might be barred thereof in all caſes, 

And Sir Chriſtopher Wray chiefe juſtice ſaid that the record of 
Caworths caſe had been ſeen, and that the record thereof was 
againſt the report, and thereupon the plaintiffe was called, and 
by the rule of the court was non-ſuit, and I was of councell 
in this caſe, which I have the rather reported the more at large, 
wo no man ſhould bee deceived by the ſaid report of 
21 H. 7, | 

(6) Soit maund al wiſe" que ils font priſes.] This is the fourth 
branch of this act. 

Albeit this ſtatute ſpeaketh onely of the execution of the body, 
yet might he have had at the making of this act a fers fac“: and 
afterwards by the ſtatute of W. 2. cap. 45. he may have an elegit, 
tor this branch being in the affirmative doth not reſtrain the-plain- 
tte to take any other remedy. 

5 (7) Si les plaintifes deſormes en trel treſpas, &c. fe facent efſoine, Qc. 
alt jour done tang; al enn des juſtices errants, &c.] This is the fift 
branch of this act, and is to be intended of an eſſoine de ſerwice-le 
and extendeth to actions of treſpaſſe, and not actions of debt. 
| ouching common eſſoines, which were uſed for delay onely, 
he Proviſions had been made. By matter ſubſequent this 
4 1 of no uſe, for ſeeing the authority of juſtices in 

F th -ealed, when the plaintiffe is efloined of the ſervice 
g the King, the court cannot give day before the juſtices in 
Ks and therefore jt remaineth, as it was before the making of this 


. Note that when the demandant or plaintiffe is efloined de fervice le 
"and at the day brings not in his warrant, this ſhall be adjudged 


* non-ſuit, 
(8) Ex 
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27 E. 3. 81. 
12 Hf. 4. 14. 
per Skrene. 


Marl. c. 19. 
12 H. 4. 14. 
2 E. 4. 16. 1. 
5 E. 4. 70. 


34 H. 6. 1. 
35 H. 6. 2. 


4 E. 2. eſſoine 
79: 28 E. 3. 98. 
elwey 106 & 

a 107. 


29 E. 3. 13. 36. 


29 E. 3 36. 
21 E 3. 37. 


III. 16 E. 1. in 
Banco 75. Buck. 
& Rot. 73. 
Hereford, 


* Hil. 16 E. 1. 
ubi ſupra» 20. 8. 
in Action de 
Waſte vers Te- 
nant pur vie. 
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(8) En tiels pleas et en auters pleas, ou attachments «+ 2 
giſont.] That is to ſay, in perſonall actions, where the pro- 
ceſſe is by attachment and diſtreſſe. This is the fixt branch gf 
this act. | 

(9) Eine de ſer vice le roy.) Herein the delay is great, viz, for 
a yeare and a day, therefore he that caſt the eſſoine muſt appeare in 
perſon in court to the end he may be ſworne, &c. and that day 
may be given to bring in the warrant for the eſſoine. 

(10) Et ne port ſon garrant.] A warrant under the privy ſeale 
15 not ſufficient, but it muſt be by writ under the great ſeale directed 
to the juſtices; alſo the warrant muſt teſtiſie that he is in the 
kings ſervice, &c. which commonly is upon certificate made o 
oa lord chancellor by the captaine of the hoſt under whom he 

erves. 

And this is the firſt act, that concerned the eſſoine ge ſervice | 
ray. | 

(11) 1] rendra al plaintife les damages de la journey de 20 f. wn dt 
pluis folongue le diſcretion les juſtices.] The Panty, to where 
there is one defendant, &c. he ſhall pay 20 8. and if there be divers 
defendants, and they are eſſoined de ſervice le roy, and at the day 
bring in no warrant, every one of them ſhall pay 20 s. for they are 
in law ſeveral eſſoins. N 

And the court by their diſcretian may by force of the act increaſe 
it to a greater ſumme, as ſometime to 40 8. &c. 

And albeit this branch doth not by expreſſe words determine 
what ſhall be further done, yet if the eſſoine were caſt after iſſue in a 
perſonal! action, and ſeeing the eſſoine for want of a warrant is 
turned to a default, it followeth that by the common law the enquelt 
ſhall be awarded by default, and therefore in that caſe he ſhall have 
the “ 20 s. pur la journey by the ſtatute, and by the enquel 
recover his damages and coſts by the common law; for ſtatutes 
made far the ouſting of delayes are ever conſtrued liberally and 
beneficially, | 

In a reall action if an eſſoine be caſt for the tenant 4 fervice l 
roy, and no warrant is brought in at the day, he ſhall not pay 
the “ 20 8. &c. for this act extends not to reall actions; but a pet 
cape, or a graund cape ſhall lie as upon a default, as the cale all 
require. 5 


C&P; IK; 


POURS. TEW eff enſement, que nul HE kin commandeth that no 

briefe ne 1ſfſer” deſormes de le © writ ſhall be granted out of 
chauncerie pur mort de home, denguirer chancery for the death of a man de 
i home occift auter per miſadventure, enquire whether a man did kill 
ou ſoy defend”, ou en auter maner * ſans other by misfortune, or in bis 5 
felony (1), mes celuy ſeit en priſon jeſyue defence, or in other manner W. 7 
al venue des juſtices errants, ou affign” felony; but he ſhall be put in Pf 1 
a gaole deliverie (2), et ſe miſt wee until the coming of the juſtices 


devant eux de bien et male. Et {; 


ſoit eyre, or juſtices aſſigned to the gi” 


on 


trove per pais que il le fift ſey defend", delivery, and ſhall put 255 "os 
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ou per miſaduenture (3 ), dongues fra 
les juſtices aſſavoier au roy (4), et le 
ray luy en fra ſa grace, j lay pleift (5.) 


urview eft enſe- 


W. 1. cap. II. 


ment, que nul appelP ſoit abatue (7) 


ti legierment come avant ad efte (6), 
mes fi lappellbur (8) counte le fait ( 9), 
lan (10), le jour (11 ), le heure (12), 
I: temps le roy (13), et la ville (14), 
ou le fait fuiſt fait, et de quel arme il 


— 


fuiſt occiſe (15), fe eſtoia la appell', et 


jammes ne ſoit lappell abatus per de- 
fault de freſh ſuit (16) puis que home 
ſue dedeins lan et le jour (17) apres le 


fait (18). 
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the country before them for good 
and evil: in caſe it be found by the 


country, that he did it'in his defence, 


or by misfortune, then by the report 
of the Juſtices to the king, the king 
ſhall take him to his grace, if it pleaſe 
him. It is provided alſo, that no ap- 
peal ſhall be abated ſo ſoon as they 
have been heretofore ; but if the ap- 
pellor declare the deed, the year, the 
day, the hour, the time of the king, 
and the town where the deed was 
done, and with what weapon he was 
ſlain, the appeal ſhall ſtand in effect, 
and ſhall not be abated for default of 
freſh ſuit, if the party ſhall ſue with- 
in the year and the day after the deed 


done. 


(Kel, fo. 53. 108. Woods Inſt. 628. 2 Ed, 3. Co 2. 1 Bulſt. 80. Regiſt. 134 300. 14 Ed. 3· ſtat. 


1. c. 15.) 


Before the making of this ſtatute, for that men were detained 
long in priſon before they were called to anſwer, which was ever 
odious in law, writs de odio et atia iſſued out of the chancery for 
their relief (as it appeared before in the expoſition upon the ſtatute 
of Magna Charta) ſpecially where the fact was either by miſadven- 
ture, or /e defendendo; and therefore this act reſtraining thoſe writs, 
doth preſcribe a courſe for their ſpeedy calling to anſwer in thoſe 
two caſes. But now the writ de odio et atia is revived by the ſta- 
tute of 42 E. 3. cap. 1. as it appears in the expoſition upon the fix 
and twentieth chapter of Magna Charta. 

And where the ſtatute of Marlbridge had determined, that E 
of a man by miſadventure ſhould not be any offence for the whic 
the delinquent ſhould dye, this ſtatute maketh the killing of a man 
ſe defend” in the ſame degree, where by the common law he ſhould 
have dyed for it. . 

Laſtly, where the ſtatute of Marlbridge took an order for the 
parties ſpeedy delivery out of priſon in caſe of miſadventure, 


this act provideth for the ſame both in caſe of miſadventure, and 


of | defendendo. 


0 I) Per miſadventure ou foy defendant, ou en auter manner ſans 
el.] Of this matter ſomewhat hath been ſaid in the expoſition 
. the ſtatute of Marlbridge: an indictment or a verdict that A. 
_ B. /e defendendo is not good, but the ſpeciall matter muſt be 
down, to the end the court may adjudge it to be upon inevitable 
"ceſity; whereof you ſhall read a notable record in the parlia- 
went rolls of 3 R. 2. John Imperials caſe; note the words here, 
b. felony, vide Marlbridge abi ſupra, and in our books jt js ſaid to 

5 and the reaſon 1s, becauſe neither of them is done 

no. | . 
5 malt kill another in his own defence, if he eſcape, &c. the 
made | be amercied, as an ancient mark of the common law, that 
made it felony, | | | 
| (2) Soif 


See the Mirror, 
Cape 5. Q 5- 
Magn. Chart. 
Ca. 26. 29. 
See W. 2 ca. 29. 


Marlb. ca. 26. 


21 E. 1. 17. b. 


Marlbr. ca. * 
43 Aſſ. p. 3. 3 
3. Coron. 302. 
354, 15 E. 3. 
ibid. 116. 2 H. 
4. 18. 11 H. 7. 
23. Fleta, lib. 2. 
cap. 31. Rot. 
Parliam. 3. R. 3. 
nu. 18. John 


Imperials caſe. 
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(2) Soit en priſon jeſque al wenue des juſtices errants on aten 
| deliwerie.] Hereby it 3 r — — be uſed 
Magn, Chart. for avoiding of long impriſonment, vis. untill the next comir of 
ca. 26. & 29. the juſtices; ſee for this Magna Charta. 5 

And here it is to be obſerved, that the law of England is alay cf 
mercie, Lex Angliæ eſt lex miſericordiæ, for three cauſes; 

Firlt that the innocent ſhall not be worn and waſted by long in- 
priſonment, but (as hereby, and by the ſtatute of Magua Chartg 
appeareth) ſpzedily come to his triall. 

T Secondly, that priſoners for criminall cauſes, when they are 
® Repule, brought to their triall, be humanely dealt withall; for # Sexerti 
[ 31 6 ] guldem facit juſticia, inhumanos non facit. And therefore it is ſaid 
* lid. 3. Cum autem captus coram juſticiariis producendus futrit, prodaci von ty 
Erft. * ra b. Lgatis manibus (quamwvis aliguando compedibus propter peritulum eva. 
fronts) et hor iden, ne videatur coattus ad aliguam purgationen ſuſci. 
Fleta, li. 1-C. 31. piendam. And Fleta ſaith, Cum autem capti in judicio produci debeaiy, 
non producantur armati, Jed ut judicium recepturi, nec ligati, ne videanty 

refpondere coatti. ; 

Thirdly, the judge ought to exhort him to anſwer without fear, 
and that juſtice ſhall be duly adminiſtred to him, 

It is to be obſerved, that juſtices of gaole delivery may take an 
indictment of killing of a man / defend”, becauſe their authoriy is 
generall, but juſtices of peace cannot take ſuch an indiQment, be. 
cauſe their commiſſion is limited, and it is taken not to be within 
their commiſſion. | 

(3) Ze , foit trove per paiis que il ſay fiſt foy defendend” ou per ni 
adventure, &c.] This may be two wayes, either when he is indicted 
of murther or homicide, and the jury finde it / defendends, or when 
he is ſpecially indiRed, that he killed a man /e defendendo, whereunto 
(for ſafeguard of his goods) he may plead not-guilty ; and if he be 
found guilty e defendends, he forfeiteth his goods, if not guilty, he 
faveth them. 5 . 

37 H. 8. Appeal. Here is implyed a maxime of the 6ommon law, that the life of 

et Fo 25 a man is of ſo precious regard in law, that the death of a man car- 
| nth | pl. oo not be juſtified, as in this caſe the defendant in the appeal cannot 
x6. Pl. Com. . Juſtifie the death /e defendendo, but muſt plead not-gwilty, and AS our 
101. 25 E.3.42. act ſpeaketh, Si /ort trove per pairs, c. the jury may finde weritaten 
29 E. 3. 94- Facti, the truth of the fact. 2 

And herein note a diverſity between an appeal of death, and 2 
appeal of mayhem; for in appeal of mayhem, if the defendant 
plead not-guilty, he cannot give 1n evidence that it was fe defended, 

for that he ought to have pleaded it by way of juſtification in barre 
of the action. a” 
17 H. 6. 31. 21 There is alſo another diverſity between an appeal of mayhem, o 
6.27. 41 AN. an action of treſpaſſe for wounding, or mannas of life and ener , 
2 * and an action of treſpaſſe of aſſault and battery for a man in 4 
** 4" fence, or for the „ of his poſſeſſion of lands or goods: * 
in that caſe he may juſtifie an aſſault and battery; but he oo : 
juſtifie either mayheming, or wounding, or mannas of life and * 
ber: and ſo note a diverſity between the defence of his perſon, 
| the defence of his poſſeſſion or goods. 9 a man 
3 E. 3. Coron. If a man be indicted before the coroner of the death 0: 3 z 
286. See Marlbr. fe defendendo, and that he fled for the ſame, he ſhall forfeit his 
3 which ſavoureth of the common law. | Neo 


No man can be acceſſary to one that killeth another / dtgſen- 
1. man be indicted for killing of a man by miſad venture, or / 
defendendo, and is out-lawed thereupon, he ſhall forfeit no lands, but 

ods and chattels onely. : 

(4) Ferra les juſtices afſſavoir au roy, et le roy luy ferra grace fil luy 
b. To the king, that is, in the court of chancery the pleas 
whercof be coram domino rege in cancellaria; and there the lord 
chancellor, upon the record certified to him in the chancery by 
force of a writ of certiorari, ſhall of courſe by force of this act grant 
him his pardon without ſpeaking hereof to the king, for that ſpeak- 
ing is intended judicially in court, as hath been ſaid: and note this 
clauſe is generall, and extendeth as well to an appeal, as to an in- 
dictment; and therefore if a man be appealed of murther, and it is 
found that he did it /e defendendo, or by miſadventare, the king is to 
pardon it, for the offender cannot be put to death, which 1s the end 
of his ſuit, and an appeal lyeth not for ſuch a killing; otherwiſe it 
is where the appellee is to have judgement of death, for there the 
king cannot pardon it. | 

(5) Ferra grace fi luy pleiſt.] Are but words of reverence 
to the king, for the king is obliged ex merito zuſitcie, to grant 
the pardon, albeit ſome opinion is to the contrary ; otherwiſe: 
the lord chancellor could not do it without warrant from the 
king. | 

(6) Purview eft enſement que nul appeale ſoit abatu cy ligerment come 
avant ad eftre.) The miſchief before this branch of this act, was, 
that there were ſo many exceptions to abate the appeal, eſpecially 
being ever allowed learned councell to defend them; and the 
miſchief was the greater, for that the appeal being once abated, 
never any other appeal (in favour of life) could be brought 
afterward. : 

Atthe common law, theſe exceptions were allowed to the plain- 
tie in the appeal of death: 

1. That the plaintife was not preſent at the mortall blow given, 
or felony done; for Glanvile ſaith, Ita ut de morte loquatur ſub wiſus 
Ju: teftimonio mulier auditur accuſare aliguem de morte vir ſui fi de viſu 
loguatur, And Bracton ſaith, In omni vero caſu criminal, que ſub ſe 
continet feloniam, in appello debet fieri mentio de anno, de loco, de die, de 
ora, logui etiam oportet de viſt et auditu. And the concluſion of the 
writ of appeal then was, Offert /e diſrationare, c. ficut ille, ſeu illa, 
qui vel g preſens fuit, et hoc vidit. 

And in another place he ſaith, Non autem habet appellum farming, 
m/e de morte viri ſui inter brachia ſua interfeti, Wc. And Britton 
lah, Des fems wolons nous gue nul ne puiſſe appeale de felony de 
rats, home, forſque de mort fon baron tue deins lan et jour enter ſes 

raches, 

Theſe words, infra brachia, have this ſignification, that ſhe muſt 
not onely be his wife de jure, but alſo de facto, that is, in poſſeſſion ; 
for the wife in poſſeſſion without lawfull matrimony ſhall not have 
the appeal, but ſhe muſt be his wife both in right and in poſſeſſion 
Without elopement from her huſband, &c. or divorce, &c. Many 
"tier exceptions were before this act, as appeareth by our ancient 
2 S, to be taken, and another manner of count made before this 
es 5 now this act hath retained all that was certain, and rejected the 

as hereafter ſhall appear, a 17 
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15 E. 3. Coron. 
116. 


3 E. 3. Coron. 
261. 44 E. 3. 44. 
2 H. 4. 18. 
Stamf. Pl. Cor. 
fol. 16. 


13171 
3 E. 3. Coron. 
36 1. ibid. 354. 
29 E. 3. 42. 


44 B. 3. 44+ 
Stamf. Pl. Cor. | 


I 6. b. Kelwey 
108. 


Brit. fo. 40. b. 


Glanv. lib. ult. 
ca. 3, 4, 5, &c. 
Bract. li. Js fol. 
138, &c. 


Lib. 3 fol. 125. 
Brit. ubi ſupra. 


Mirror, c. 2. F 7. 
7 E. 3. 15. 14 E. 
4.7. 22 K. 4. 39. 
50 E. 3. 15. 

28 E. 3. 91. 

27 Atl. CO 

Ubi ſupra. 
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317 Gloceſter. 


Cap, g. Ca] 
If the writ of appeal doth comprehend the ſpeciall ; 
that the huſband 23 was lain /e defendends, or * 7: = 
ture, the writ of his own ſhewing ſhall abate; for an open wy 
hath been ſaid, lyeth not of ſuch a killing, becauſe the end of % 2 
appeal of death is, that the appellee may have judgement of death exan 
b. death for death. ; * 
(7) Purwiew eft que nul appeale ſoit abatu, &c.] This clauſe, ifit T 
be taken by it ſelf, is generall, and literally, as ſome hath taken it, and 
extendeth to all appeals, as of death, robbery, rape, felony, mayhen fav, 
See T. part of the & c. but ex antecedentibus et conſequentibus fit optima interpretati, * 
8 ; Pi and all the antecedent clauſes do concern the death of man; nay N yeer 
46 _ this very ſentence theſe words are contained, et de quel arme i] fut circa 
7 H. 4. 38. occiſe, which manifeſtly do prove that this act is onely intended or c 
Stamf. Pl. Cor. of the appeal of the death of man. And therefore the appeals of difti 
62. robbery, rape, and of other felony and mayhem are not within circi. 
this act; for the miſchief was, as hath been ſaid, in the caſe of the ficul 
3 death yr _ the | 
tne ſta (8) Lappellour counte le fait, lan, le jour, le heure, le temps |: ther 
8988 er la ville ou le fait fuiſt fait, et de quel arme il fuit 5 J by coun 
this act the count of the appellant muſt comprehend theſe ſeven for 1 
things: 1. the fact, 2. the yeer, 3. the day, 4. the hour, 5. the time A 
of the king, 6. the town where the fact was done, and laſtly, with guilt 
8 what weapon. It is 
of ; I ] (9g) Le fait.) The fact: herein muſt be ſet forth, firſt, whetherit relat 
mga _— * 5. was by wound, or without wound; if by wound, 4. things are neceſ- men 
Longs caſe, ſary to be rehearſed in the ſetting out of the fact, beſides the circum- A 
See hereafter ſtances mentioned in the act, viz. 1. In what part of the body the Sye1 
Heydons caſe. wound was: 2. of what length and depth the wound was, where the guil 
wound is of ſuch a quality, ſo as it may appear to the court thatthe 1 di 
wound was mortall; but if his arm were cut off, or the like, there glar. 
the length or depth cannot be ſhewed: 3. that the party wounded he v 
dyed of that wound; and laſtly, that it may appear that he dyed Wre 
of that wound within the yeer and day after the giving of the Judy 
wound; if without wound, either by weapon or without; if by beer 
e 199 as by a blow or bruiſing, or by putting up a hot iron in the teri; 
fundament or the like, then as many of the circumſtances before day, 
mentioned in the declaration of the fact as do agree therewith, and ( 
the reſt of the circumſtances required by the act are to be ſet forth: ſeen 
if without weapon, as by poyſoning, drowning, burning, ſuffocating, the 
ſtrangling, or the like, the manner of the fact muſt be ſet forth, and not 
ſo many of the circumſtances required by the act as agree there- Stwe 
with, namely, all the circumſtances, ſaving with what weapon the end 
felony was done, becauſe no weapon was uſed in committing Jeu 
of this felony: but notwithſtanding, this act extendeth to all homi- alle 
cides, though they were not done with any weapon. whe 
. : (10) Lan.] That is, the yeer of the raign of the king. | 
BraRQ. Ii. 5. fo, (11) Le jour.) The day here is taken for the naturall day, mic 
| 359+ comprehending both the ſolare day, and the night alſo, containing "39 
| 24 hours, and therefore if it be done in the night, it is ſaid, In » ſuc] 
| ejuſdem dici. | 
; 2 * 41:42: If a man be feloniouſly ſtrucken the 10 day of December, 21 = 
2. 43 Coton. Whereof he dyed the 10 day of January, he cannot alleage the Ku. i 
; 244. 11 H. 4. ling the 10 day of December when the ſtroke was, but he 1 Mn! 
12. Pl. Com. alleage the killing to be the day that he dyed; but the ſure tha 
1 concluſion is; and ſo he killed him in manner and form aforen. 
| 4 | 
HB 


Cap. 9. Gloceſter. 


for though to ſome purpoſe the death hath relation to the blow, yet 
this relation being a fiction in law maketh not the felony to be then 
committed. a | 

(12) Le heure.) Hora conſtat ex 40 momentis. The hour, as for 
example to ſay, 10 die Decembris, viz. in hora decima in nocte ejujdem 
_ here are divers diverſities between the alleaging of the hour, 
and the day, or yeer; 1. In the count upon the appeal one may 
ſay, circa horam 10 ante meridiem, c. or, inter horam decimam et un- 
decimam ante meridiem; but the like cannot be done either of day, 
yeer, or part of the body: as the fact cannot be alleaged to be done 
circa 10 diem Decembris, c. or, inter decimum et 11 diem Decembris, 
or circa annum ſextum domini regis nunc, or inter ſextum et ſeptimum 
didi domini regis nunc, or alleage the wound to be given circa or 
circiter pectus: and the reaſon of this diverſity is, that it is more dif- 
ficult to alleage the true hour, then the true day or yeer; and yet 
the plaintiffe in the appeal is not bound to prove in evidence, nei- 
ther the preciſe hour, nor the very day that he alleageth in his 
count: another diverſity is between the appeal and the indictment, 
for in the indictment the hour needs not to be alleaged. 

And although the day be alleaged, yet if the jury finde him 
guilty at another day, the verdi is good, but then in the verdict 
it is good to ſet down on what day it was done, in reſpect of the 
relation of the felony ; and the ſame law is in the caſe of an indict- 
ment, 

At the ſeſſions of the peace holden for the county of Norff. one 
Syer was indicted of burglary, 1 Auguſti, 31 Eliz. and upon not 
guilty pleaded, it fell out in evidence that the burglary was done, 
1 die Septembris in eodem anno, {0 as primo Auguſti there was no bur- 
glary done, and thereupon he was found not guilty, and afterwards 
he was indicted againe 1 Septembris, Ic. and it was reſolved by 
Wray and Periam juſtices of aſſiſe, and by the greateſt part of the 
Judges, that he ought not to be tried again, for he mought have 
been found guilty upon the firſt indictment, for the day is not ma- 
teriall; but it is neceſſary for the jury in that caſe to ſet down the 
day, and ſo in caſe of appeale. | 

(13) Le temps le roy.] The yeare being already named, it might 
ſeem that the time of the king, which is the year of the raigne of 
the king, is needleſſe, but it is here againe added, to the end, that 
not onely the yeare ſhall be alledged wherein the blow, &c. was 
giwen, but alſo the yeare when the death enſued thereupon, to the 
end that it may appeare, that he died of that blow, &c. within the 
Yeare and day; and whenſoever the yeare of the king ought to be 
aledped, it draweth with it time and place, that is, the day and time, 
When and where the death enſued. „ 

(14) La ville.] This muſt be underſtood, if the murder or ho- 
micide, were done in a town, but if it were done in a place knowne 


ont of any towne, then may it be alledged in that place knowne in 
uch a county. 1 


And ſoin a city it may be alledged in a pariſh, &c. becauſe ſuch 


apariſh is in lieu of a towne. 
5 0 in the country if a pariſh contain divers towns, the 
er or homicide cannot be alledged in ſuch a pariſh, for 
t tis ſtatute requireth, that the fact be alledged in a E * ) E 
| 15) *r 
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Bract. ubi ſupra. 
Heydons caſe, 
ubi ſupra. 

Lib. 9 fol. 62. 
Seign' Zanchars 
Calc, 


Paſch. 32 Eliz. 
reſol ved by the 
juſtices. 
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Vide Machallis 
caſe here follows 
ing, and Hey- 
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Longs caſe ubi 
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Lib, fo. Ma- 
challis caſe. 


Bract. I. 3. fo; 


139. 
Brit. fol. 43. 
Acc', 


[ 320 ] 


27 E. 3. 83. 432 


Gloceſter. — Cap R q 
(15) Et de quel arme fruit occiſe.] With what N the wound 


was given: and albeit one certaine weapon muſt alledged in 
the count, yet upon the evidence, if it be proved that the wound 
were given with any other weapon, the offender ſhall be ſound 
guilty ; as if it be alledged in the indictment that the wound was 
given with a dagger, and it is proved in evidence, that it was given 
with a ſword, rapier, hooke, hatchet, bill, or any like weapon with 
which a wound may be made ; for it were unreaſonable todrivethe 
plaintiffe in the appeale to prove the ſelfe ſame particular weapons 
whereof many times he cannot have notice; but upon ſuch a count, 
or an indictment in evidence it cannot be proved, that the party vu 
poyloned, or drowned, or burnt, ſuffocated or ſtrangled, or the like, 
where no weapon at all was uſed; for that evidence doth not main. 
tain the count in the appeale or the indictment, becauſe it is murder 
or homicide of another Linde, and not under the ſame clafjs that is 
alledged in the count or indictment, and thereof the plaintiffe by 
ſuch as viewed the body may have notice. 

And albeit this ſtatute requireth, that it be alledged in the count 
of the appeale, with what weapon he was killed, it is to be under. 
Rood in caſe where he is killed with a weapon, for albeit (u 
hath been ſaid) there was no weapon at all, as in caſe of 
poyſoning, drowning, &c. yet doth the appeale lie for ſuch 3 
murder or homicide; and the weapon 1s in this a& mentioned for 
example. | 

(16) Pur default de freſh ſute.] At the common law if the plain- 
tiffe in the appeale of death had not made freſh ſuit, he ſhould not 
have maintained his appeale: for freſh ſuit recens inſecutio, that b, 
a ſpeedy and continuall purſuit of the felon for his apprehenſion and 
conviction, and that is for two ſeverall purpoſes, one to have reſti- 
tution of his goods, as in the appeale of robbery and the like, and 
the other for the maintenance of the appeale it ſelfe, as here in the 
caſe of death, where no reſtitution of goods is to be had, but puniſt- 
ment of the offender by death, and that freſh ſuit which the plan- 
tiffe in the appeale of death is to make, is here intended. What 
this freſh ſuit was at the common law doth notably appeare by Brac- 
ton, Qui appellare voluerit et bene ſequi, debet ille cui injuriatum tri, 
flatim quam cito poterit huteſium leware, et cum hutgſio ire ad villa 
vicinas et propinguiores, et ibi manifeſtare ſcelera et injurias perpeirata, 
et continuo accedere debet ad ſervientes domini regis, fi inveniri paint 
et deinde ad corouatores, et fic inde ſine intervallo ad proximum com- 
tatum, Oc. | 

(17) Deins Pon et le jeur.] Here the yeare is to be accounted for 
the whole yeare according to the kalender, and not according '0 25 
dayes to the moneth, and the day is intended of the naturall de, 
and by this act if the appeale of death be commenced within the 
yeare and the day, it is ſufficient freſh ſuit, but after the yeare 
day the appeale of death cannot be commenced. <1 

If the next heire of the dead be within age, he muſt bring 


E. 3. age 57. 45 appeale of death within the yeare and the day according to this act, 


E. 3.21. 13 Afl. 


10. 21 Aff. 24. 
21 E. 3. 23. 


but it hath been holden in many books that the paroll ſhould 2 
murre untill his full age; and the reaſon yeelded therefore 15, 


11 H. 4.94. 17 the defendant cannot wage battell, &c. But it hath beene “ 1 


E. 4. 2. b. 27 H. 


8. 11. a. Stamf. 
Pl. Cor. fo. 60. 
c. d. 

ry 


adjudged and approved by continuall experience of latter wu 
it ſhall proceed during his minority, and the reaſon of failer0 ; 
tell is of no force, for that a man above ſeventy yeare hy 


Cap. 10. 


mall have an appeale, &c. and yet the defendant ſhall be ouſted 15 E. 2. Cor. 
of battell, and ſo if the plaintife in an appeale be mayhemed, &c. 385. 
the defendant ſhall be ouſted of battell, and yet the appeale ſhall 
ceed. | 
Fs) Apres le fait.) That is, after the felony by homicide com- 


mitted. 


If a man be mortally wounded, &c. the firſt day of May, Stamf. Pl. Cor. 


ard thereof dieth the firſt day of July, ſome doe hold that the fo. 63: a. 
appeale is to be brought within the yeare and day after the 
blow given, for that the death enſuing hath relation to it, and that 
is the cauſe of the death, and the offender did nothing the day of 
the death. ; 
Here the law hath made a limitation in the appeale of death: by See the fourth 


the ancient law juſtices in eyre did ride from ſeven yeare to ſeven bart of the Iaſt. 


yeare, and before them no plea of the crown could be inquired cap. Juſtices in 
of for any offence committed before the laſt former eyre: ſo the 
juſtices in eyre in the kings foreſts may hold a juſtice ſeat from quoted there. 

three yeare to three yeare. But no offence, in the foreſt can See the fourth 
be at the juſtice ſeat inquired of before the laſt former juſtice Part of the luft. 


cap. the Courts . 


leate, of the Foreſt. 
* But the yeare and the day ſhall. be accounted from the * Heydons caſe 


death, for before that time no felony was committed, and thus ubi ſupra. 
it hath been often reſolved and adjudged, and the reaſon above- 
faid grounded upon relation, which is a fiction in law, holdeth not 
1a this caſe, 

If an appeale of murder be brought, and hanging the ſuit, and 26 Af. p. 52. 
after the year and day is run out, one become acceſſary to the ap- 
pellee, the plaintiffe ſhall have an appeale againſt him after the 
yeare and day paſt after the death, but it muſt be brought within 
the yeare and day after this new felony as acceſſary, for that in this 
caſe [apres le fait] is underſtood after this new felony as ac- 
ceſſary done. 

Thus much ſhall ſuffice for the expoſition of this law, more ſhall 
be ſaid concerning appeales in the treatiſe of pleas of the crowne, 
whercunto it properly belongeth. 

See the ſtatute of 3 H. 7. cap. 1. 


DAP; X. 


0 O ME il ſeit contenue en leſtatute \ V HERE As it is contained in 

le roy que ore eff W. 1. cap. 43. the ſtatute of the king that 
fue deux parceners, ou deux queux now is, that two parceners, or two 
tegne en common, ne puiſſent fourc her that hold in common, may not fourch 
per Mine, del heure que & ils ount un by efloin, after that they have onc2 
"ts apparus en courte: purview eft, appeared in the court: it is provided, 
que meſine ceo fort tenus et garde per la that the fame be obſerved and kept, 
" home et ſa feme ſont enpledes en la where a man and his wife be im- 


Cc . . 9. 
50 1 98 pleaded in the king's court. 


W. 1. cape 43. (Fita. Eſſoin, Go 62.) 
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39 E. 3. 299 


Gloceſter. 


The miſchiefe beſore tbis ſtatute was, that notwithſtanding the 


Cap. 11. 


ſtatute of W. 1. the huſband and wife (unleſſe they were joyndy 
enfeoffed) might fourch by effoine, for that ſtatute extended but to 
parceners and joyntenants: ſee in the expoſition upon the ſtatute of 


W. 1. cap. 43. 
13 E. z. eſſoĩne Js 
3E 3.29. 
12 H. 4 3. 
38 E. 3. 18. 
39 E 3 29. 
12 H. 4. 1. 
22 E. 3. f. b. & 
14. a. 2 E. 4. 1. 


fſervice le roy. 


This ſtatute extendeth to common eſſoines, and not to eſſoine 4 


Alſo this ſtatute extendeth onely to real} actions, and there. 
fore in perſonall actions baron and feme may fourch by effoyn. 

Moreover this act extendeth to eſſoynes after appearance, 
that is, that all the tenants have appeared, and therefore baron 
and feme may fourch by eſſoyne before appearance notwithſtanding 


this act; hereby it appeared that eſſoy nes, at the firſt allowed upos 
Juſt cauſe, were afterwards uſed meerely for delay. 


CAM: . 


PUR VIEW e enſement, que ſi 

home bailla en la citie de Londres 
(2) fon tenement a terme des ans (1), 
et celuy a que le franktenement gſt (3), 
ſe face empled per colluſion (4), et face 
default apres default, ou veigne en 
court, et la voile render (5) pur faire 
le termour perdre ſon terme, et le de- 
mandant eit guerele (6), iſſint que le 


termour puiſſe aver recaver” per briefe 


de covenant, le maire et les bailifes 
puiſſent enguirer (7) per bane viſne en 
la preſence del term:ur, et del deman- 
dant, le quel le demandant moveft ſon 
plee per bon droit quel avrit, ou per 
colluſion et per fraude pur faire le ter- 
mour perdre - terme. Et ſi trove 
foit per enqueſt, que le demaundant 
moveſt ſon plee per bon droit quil avoit, 
ci ſoit le judgement performe mainte- 
nant, Et fi trove ſoit per engqueſt, 
- gue il luy empleda per fraud” pur toller 
le termour ſon terme, ci demurge le ter- 
mar en ſon terme, et lexecution del 
Judgement pur le demaundant ſoit ſuſ- 
pendus (d), jeſques apres le terme paſſe. 

Et en meſine le maner ſoit fait de equi- 
tie en tiel caſe devant juſiices, ſi le ter- 


mour le challenge devant judgement (9) 
rendus. | 


4 (2 Roll, 221, 222. 245. 21 H. 8. c. 15. 1 lnb. 46. a. Raft. 81.) 


Nene 


ment ſhall be 
if it be found by inqueſt, that he im 


JT is provided alſo, that if any man 
leaſe his tenement in the city of 
London, for term. of years, and he to 
whom the freehold belongeth, cauſeth 
himſelf to be impleaded by colluſion, 
and maketh default after default, of 
cometh into the court, and giveth it 
up, for to make the termor Joſe his 
term, and the demandant hath his 
ſuit, ſo that the termor may recover 


by writ of covenant: the mayor and 


bailiffs may inquire by a good inqueſt 
in the N — termor and the 
demandant, whether the demandant 
moved his plea upon good right that 
he had, or by colluſion, or by fraud 
to make the termor loſe his term: 
and if it be found by the inqueſt, tit 
the demandant moved his plea up 
good right that he had, the judge- 
iven forthwith: 


pleaded him by fraud, — 2 5 
termor enjoy his term, and the exe- 


ſhall be of equity before the juſtices 
in ſuch caſe, if the termor do 
lenge it before the judgemel- 


* 
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The generall miſchiefe before this ſtatute was, that the tenant for 
terme of yeares was ſubject to the pleaſure of him that had the free- 
bold, for if he had ſuffered a recovery in a reall action, though in 
truth it were by colluſion ({ach credit the common law gave to re- 
coveries in reall actions) the intereſt of the termour was overthrown, 
becauſe he could not falſiſie the recovery of the freehold, for that by 
the common law none could falſifie a recovery of a freehold; but he 
that had a freehold. This a& provideth a twofold remedy: 1. for 
the city of London by writ in nature of a commiſſion to the mayor 
and baylifes grounded upon this ſtatute, &c. 2. generally by receit 
before judgement, which act Fleta doth render in theſe words, Con- 
fitutum oft, quod i quis in hujuſmodi locis (wiz. civitatibus et burgts 
privilegiatis ) tenementum dimifit ad terminum annorum, et ille Ccujres 
liberum eft tenementum permiſerit ſe implacitari per collufronem, et defal- 
tam fecerit poſt defaltam, (and ſo to the end) wide Fleta. 

Another miſchiefe was, that after ſuch a recovery had by collu- 
ſion, and the leflee ouſted thereupon, he ſhould have his action of 
covenant at the leaſt upon this word dimifit, We.) againſt the leſſor, 
and ſo the termour loſt his poſſeſſion, and was driven to his action, 
which was a cauſe of multiplication of ſuits, er boni legi/latoris eſt 
lites dirimere, 

(1) Bailla a ſon tenant a terme des ans.) At the making of this 
ſtatute there was neither tenant by ſtatute merchant, nor ſtaple, nor 
zlezit, for theſe executions againft lands were given by acts of par- 
liament made afterwards, and yet having but chattels, they could 
not falſiſie (as hath beene ſaid) no more then tenant for yeares. 
And though in our books there be a conce//am that tenant by ſtatute 
merchant might falſifie, yet the reaſon yeelded there doth weaken 
the authority thereof, for there they give the reaſon, for that he 
was not made party, which he could not be in the præcipe he hav- 
ing but a chattell: and latter authorities are againſt it, and a judge- 
ment in parliament alſo, yet being in equall miſchiefe, though they 
be creared fince our ſtatute, yet are they within the remedy of this 
att, for upon the matter they are but termours. But otherwiſe it is 
holden in caſe of a. gardein in chivalry, that he is not within 
tus act, for he commeth not in by any contract betweene the 
partis, as leſſee for yeares, and tenant by ſtatute merchant, ſtaple, 
or elegit originally doe, but meerly by act in law. 

This termour for yeares intended by this law muſt be by deed by 
the expreſſe words of the body of this act, i/int que le termour eyt re. 
©verie per briefe de covenant; which mult be by deed, as in thoſe dayes 
few were made otherwiſe, and ſo it was reſolved by the court of com- 
mon pleas, and this act required a deed, leſt it might be uſed for 

ey. But now by the ſtatute of 21 H. 8. cap. 15. tenant 
for yeares by deed or without deed may falſiſie, and ſo by that law 
may tenant by ſtatute merchant, ſtaple, or elegit doe, which act being 
a beneficial law is conſtrued favourably. | 
(2) En la cilis de Londres.) That is in the court of the huſtings 
de greateſt and higheſt court in Londoo: it is called hg of 
55 of two Saxon words, vis, Huſe i. domus, et Sing, i. placitum 
* "34m is as much to ſay, as domus placitorum, or forum comten- 
* where cauſes are pleaded; and other cities have the like 

156 and fo called, as York, Lincoln, Wincheſter, &c. 

LE the City of London is named, but it appeareth by that which 
en {aid out of Fleta, that this act extends to ſuch cities and 
. B b 2 boroughs 
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Fleta, li. 2. c. 48. 


19 E. 3. Al. da. 
10 E. 3. 46. 22 


E. 3. 8. 16 E. 3. 


receit 100. 7 H. 
4. 12. a. b. 
30 H. 6. Fauxer 
de recovery 9. 
30 H. 6. 16. 9 E. 
4. 38. 1 H. 7. 9» 
7 H. 7. 12. Pl. 
Com. 83. Kel- 
wey 105. F.N.B. 
193. Lib. G. fo. 


13;. Bredimans 


cals, Lib. 9. 85. 


Aſcoughs caſe. 


21 H. 8. ca. 15. 


24 E. 3. 27. 
7 H. 4. 12. 


| Kelwey 128. 


33 H. 6. 41. b. 
Priſot. 9 E. 4. 
30. 19 E. 3. re- 
ceit 15. 9 Eis. 
Dier. 
Britton, 93 b. 
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Communi 
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boroughs priviledged, that is, ſuch as have ſuch priviledge to hold 
plea as London hath. 

But London was named for excellency, for that in thoſe dayes | 
excelled in freedome and fulneſſe of trade and merchandizing (with 
order, but without monopolizing) like the good bayliffes of the 
kingdome exporting our native, neceſſary, and reall commodities, 
and importing profitable and neceſſary commodities. And in thoſe 
dayes the exportation farre exceeded the 1mportation, whereby 

323 the realme flouriſhed in all opulency and ia multitude of ſhips, mer. 
Chants, and mariners, aſwell in war as in peace, inſomuch as taking 
one example that was next my hand, in time when England wa 
deeply ingaged in a long and chargeable war, the native commo- 
28E.3.in dities exported (as taking one yeer for example) amounted to the 
eee value of two hundred and twelve thouſand, three hundred thirty and 
eight pounds, the ounce of ſilver then being xx. d. and the goods 
imported to the ſum of thirty and eight thouſand fourſcore pounds, 
and nine pence; whereby it may be concluded: what money was 
brought-into the realm, and how much the exportation exceeded 
the importation. | 
And to the end, that merchants and others might enjoy the 
houſes which they held for yeers, for the advancement of trade and 
traffique, London was particularly named. | 
(3) Et celuy a que franiten:ment eft.) Theſe words are ſtronger, 
then if the ſtatute had ſaid tenant, and yet the vouchee is taken 
within this, and the other branch alſo, as in the expoſition upon the 
ſecond branch ſhall be ſhewed. 2 | 
(4) Se face implead per colliſſon.] But the termor that is to be re- 
ceived by the ſecond branch, which referreth to this, muſt not ovely 
alledge the colluſion, but alledge matter for the ſafeguard of lus 
intereſt, as there ſhall be ſhewed. : 
(5) Face default ou weille render.) Faint pleader is not taken to 
be within this act; ſee the laſt clauſe of this act. 
(6) Et le demandant eyt querel'.] That is, if the demandant have 
execution, and the termor ouſted, ſo as he may have his action of 
covenant, | | e 
Regiſt. 179. a. (7) Le maire et les bailifes puiſſent inquirer, &c. ] And this enquir) 
muſt be done by writ in nature of a commiſſion grounded upon th 
act, directed to the maior and bailifes, reciting the leaſe, the bring- 
ing of the action by colluſion, and this ſtatute, and concluding thus 
ideo webis mandamus, quod convacatis partibus coram wobis, ei 22 
ſuper hoc plenius veritate, cidem A. (chat is, the termor) de pradid 
meſſuagio terminum ſuum quod juſtum fuerit, ſecundum forman fatut 
predic” habere faciatis, And ſo regularly, when any like authority 
is generally given by any act to do juſlice, it ought to be done by 
force of the kings writ: grounded upon the act, and the writ grounde 
7 this act is called, Breve de inguirendo weritatem ſuper ſictuus 
Gloc'. 
17 E. 3. fo. 29. (8) Execution del judgement pur le demandant fat: uſpendus.) 0 
Kelw, 108. b. as the leſſor and his heirs in the mean time having the ne 
notwithſtanding the judgement, ſhall have the rent, and ſhall pur! 
waſte, &c. | | | : eau! 
4 E. 2. Receit (9) En meſme le manner ſoit fait de equitie in tiel caſe x 
750. 10E. 3. 45 · juſtices, fi le termor ceo challenge devant judgement.) This term” cobi 
21 E.3.1.17E. be by force of a leaſe by deed, as it was reſolved Trintte 3. Ja 
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This is the firſt act that gave receit in any caſe, and by force of 22 F. 3. 8. 
this a& the termor before judgement may pray to be received to 19 E. 3. Receit 


defend the right and intereſt of his term upon the default, or 


112. 9 E. 4. 30. 
7 H. 7. 11, 12. 


render, or zient dedire of the tenant, but not upon faint pleader: 21 H. 7. 25. 
and tevant by ſtatute merchant, ſtaple, and elegit are taken 14 H. 8. 4 
within this branch, aſwell as within the former branch of this 45 E. 3 7. 27H, 


act. 


And it is not ſufficient for the termor to alledge colluſion, but he 
muſt alſo traverſe the point of the demandants writ, or plead 


8. 7. 19 Eliz. 
Die 263. b. 
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ſme barre to his title; tor this law that giveth him to be received, 
enableth him to plead for the ſafeguard of his intereſt. 

The termor muſt be received before judgement, and albeit he 19 E. 3. Receit. 
doth defend his term, he ſhall not arreſt judgement, but ſuſpend 25+ 
execution during the term; for theſe words, Eu me/me le manner, 
maketh this branch in equipage with the former. 


If the tenant vouch, and the vouchee enter into warranty, and 1 
after make default, the termor ſhall be received; for albeit the firſt 2 


branch (whereunto this doth refer) is when he that hath the 
franktenement make default, yet in as much as the vouchee is 
tenant in law (this law being beneficial! for ſafeguard of the 
intereſt of tue termor) he ſhall be received, for it is within the 


fame miſchief, | 


CAT. 


PUR VIEW eft enſement, que ſi 

home ſoit implede de tenement en 
meſme la citie (1), et vouch forrein' a 
garrantie (2), quel veigne en la chan- 
cery et eit briefe de ſommons (3) ſon 
garrantor a certe jour devant juſtices 
du banke, et un auter briefe au maire 


et as bailifes, que ils ſurceſſont (5) en 


le parolle que eſt devant eux per briefe, 


Jeſques a taunt que le parolP de le gar- 
rantee ſerra termine devant juſtices du 
bark (4) : et quant le parol de la gar- 
rant” ſerra termine devant juſtices du 
bank, donques ferra dit au garrant* 
que il veigne en la citie de Londres a 
reſpoign* de chieſe plee. Et le deman- 
cant per ſa ſuit eit brief de juſtices (6) 
de bank, au maire et as bailijes, gue ili 
voilent avant en le ple, 40 fi le de- 
mandant recover vers le tenant, veig ne 
lenant as juſtices de bank, et eit 
briefe au maire et as bailifes, que fi le 
tenant eit la terre perdus que ils fa- 

dient extende la t (7 
erre (7), et retorne 


ent en bank a certe jour, et apres 


foit 


XII. 


T T is provided alſo, that if a man, 

impleaded for a tenement in the 
ſame city, doth vouch a foreigner to 
warranty, that he ſhall come into the 
chancery, and have a writ to ſummon 
his warrantor at a certain day before 
the juſtices of the bench, and another 
writ to the mayor and bailiffs of Lon- 
don, that they ſhall ſurceaſe in the 


matter that is before them by writ, - 


until the plea of the warranty be de- 
termined before the juſtices of the 
bench: and when the plea at the 
bench ſhall be determined, then ſhall 


he that is vouched be commanded to 


go into the city, ro anſwer unto the 
chief plea, And a writ ſhall be 
awarded at the ſuit of the demandant 
by the juſtices unto the mayor and 


bailiffs, that they ſhall proceed in the 


plea. And if the demandant recover 
againſt the tenant, the tenant ſhall 
come before the juſtices of the bench, 
which ſhall direct a writ to the mayor 
and bailiffs, that if the tenant have 
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ſeit mannde au viſcount du pais ou ie loſt his land, they ſhall cauſe the land 
garrantee fu'fl ſummons, que il * to be extended, and valued, and ſhall 
face aver de la terre le garrantor a le return the extent at a certain day into 
value. Vide Articul' Glouc. correct? the bench, and after it ſhall be com. 
anno 9 Edw. 2. manded to the ſheriff of the ſhire 
| (where the warrantee was ſummoned) 
that he ſhall cauſe him to have a; 
much of the land of the warrantor in- 

value. | 


.* 354. Coke pla. f. 170. 41 Ed. 3. f. 2. Kel. f. 109. Fitz. Reſceit, 106. Negiſt. 1, 
9 d. 1. , 


The miſchief at the common law, when the tenant did vouch 
one to warranty, and prayed that the vouchee might be ſummoned 
Regiſt. 2. b. in a ſorein county, was the great delay that the demandant had 
4 H. 4.25. thereby, and ſpecially in London, for that in London the plea 
ee how this is . ke 
correfted by che Could not be removed neither by l nor pone; but the plea was 
ſtatue of 9 E. 2. put without day, and the record removed by the kings writ into 
intitled, Articu- the court of common pleas, &c. and ſome did hold, that at the 
los Statut Glo” common law the inferiour court was put out of juriſdiftion: but 
eorrefizs, Sc. now by this ſtatute, and that of 9 E. 2. the demandant ſhall fue 
out of the chancery a writ of /ummons ad warrantizandum againſt 
L 325] the vouchee, retornable before the juſtices of the court of common 
pleas at a certain day, and another writ out of the chancery called 
a recordare to the maior and bailiſes to remove the record before 
the ſame juſtices at the ſame day, and thereupon the major and 
bailifes, being required thereunto by that writ, to prefix the day of 
f the return of that writ to the parties to appear at the return of that 
Fleta,1i 3. e. 43. writz and when the court of common pleas hath determined of 
Reziſt. 2.7. the warranty, then the vcuchee ſhall be commanded to go into 
8 Aſſ. 22. 15 E. 3. London to anſwer to the chief plea, and by a judiciall writ the 
Record 37. 49 E. court of common pleas ſhall remand the record, requiring them to 
3-9. 3 All. p. 10. proceed in the ſame plea; and ſo forth, as it is contained in both 
10 E. 3. 24. Re- . | 
cord 13. 11 H. 4. theſe acts. a : 
27,28. 14 H.4 (1) Ex la citie.] That is, the citie of London ſpecially named 
25. 18 H. 8. 1. for the cauſe aforeſaid, but extended by equity to all other privt- 
S * * ledged places where a forrein voucher is made, as to Cheſter, Dur- 
5 1 E. 3. ham, Salop, Kc. | ; | 
ibid. 122 at, U Ancient demeſne is (as ſome do hold) within this ſtatute, becauſe 
ibid. 269. 35 F. 2. the freehold is in the tenants, and is within theſe words (Set impliad 
ibid. 316. 8 E. 4. 7 tenement) but otherwiſe it is of a tenant by copy roll in a court 
1 baron, becauſe he hath no franktenement. af 
remover plea 23. (2) ouch forrein' a garrantie.) De forinſecis wocatis ad auarran 
Temps E. 1. Gar' iam, that is, when one is vouched, and the tenant prayeth that the 
de Chartres 23. vouchee may be ſummoned in a forrein county. + "I 
© Wh 9. 7 * This act being a beneficiall law for furtherance of Juſtice, ” 
Ti. 8. Rot. 34 10 for ouſting of delay is taken in this point allo by qu not one i 
tn comme to forrein pleas in reall actions, but alſo to pleag alt ough they be 
banco, _ not forrein, yet for default of power to proceed, the ſame 4 
7.46 E. 3. Vou- removed at /upra, and remanded ut /apra: as if in an action —_— 
og * 1 * trell the tenant plead baſtardy in the demandant, ot mW 
6. 34 H. 6.44, dower the tenant Plead uNGUEs accouple in loyall matrimen} ne de 
F.v.B, 5. b. | ; | 88 
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b the court in London, or any like inferiour court cannot award a 
writ to the biſhop for tryall thereof, for nullus alius præier regem 
poſit epiſcopo demandare inquifitionem fuciendam. And another treat- 
ing of the plea of ne unques acconple, in barre of a writ of dower, 
ſaith, ac H alins quam rex demandaret epiſcopo quod inde inguireretur, 
epiſeopus alterius mandatum guam regis non tenetur obtemperare; and 
herewith agree our books in all ſucceſſions of ages. 

And therefore if ſuch pleas be pleaded in London, or ſuch other 
*nferiour courts, the record ſhall be removed; and after a writ to 
the biſhop, and certificate made by the biſhop, the record ſhall be 
remanded: © and it appeareth that this act doth extend to reall 
actions wherein voucher lyeth, and not to perſonall actions; 4 and 
leſt that forrein vouchers ſhould be uſed fer delay, they muſt ſhew a 
charter, &c, comprehending warranty to the court. 

(3) Veigue en Ia chauncerie et eit brief: de ſummon', &c.] This is 
corrected and altred by the ſaid article upon this ſtatute in an. 
9 E. 2. for by that ſtatute the maior and bailifes ſhall adjourn the 
parties before the juſtices of the bench at a certain day, and ſhall 
{end the record thither, Et le juftices face ſummon le garrantee devant 
eux et pledent le garrantie, and hereby the juſtices of the bench ſhall 
award the ſummons ad auxiliandum, Fe. and f not fetch it out of 
the chancery : and by the ſaid act of 9 E. 2. it is provided, that if 
at the day given in banke the tenant make default, a petit cape ſhall 
be awarded to the maior and bailifes, to give judgement upon that 
default, if it cannot be ſaved, &c. | 

In a præcipe in the huſtings in London, the tenant voucheth one 
in London, and other forrein vouchees in the county of Norfolk, 
c. In this caſe aſwell the voucher within London as the forrein 
vouchers thall be removed, for although the words of this act be, 
vouch forrein a garrantie, yet becauſe proceſſe muſt be made 
againſt all the vouchees at one time, and if proceſſe ſhould be made 
by the court of common pleas onely againſt the forrein vouchees, 
although they came in, they fhould not warrant, not anſwer with- 
out the others before proceſſe were determined againſt them in 
London; ſo as neceſſity requireth, that proceſſe ſhould be made 
ayainſt all at one time, and that ought to be done in the more 
worthy court, and when the warranty is determined 1n the court of 
common pleas, all ſhall be remanded, 

(4) Que le parol del garrantie ferra termine devant les juſtices del 
baute.] This is the power given to the juſtices cf the court of 
common pleas, and this act is in nature of a commiſſion to them, 
therefore it is good to be ſeen what is within their commiſſion, 
the words of the ſaid writ of recordare are, Ut terminata war- 
nay - coram prefat* juſtic eadem recordum et proceſs) wobis remit- 

amus, c. 6 : w 

If the tenant vouch a foreiner to warranty, and the record is re- 
moved into the court of common pleas to determine the warranty, 
the vouchee may vouch over in a forein county, and that vouchee 
may vouch over, and if the vouchee make default, the court may 
make proceſſe againſt him, &c, Qua quando lex aliguid alicui con- 
cedit, omnia incidentia lacitè conceduntur 3 but none of the vouchees 
can plead in chief, but that muſt be pleaded in the inferiour 
court, for that is not within the ſaid commiſſion given by this 
att. But if the demandant in banke appear not, the court may 
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37 H. 6. 30. 
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Gloceſter. Gp 12. 


award a non-ſuit as incident, and ſo the tenant in banke may be 


- eſloined. 


In dower in the huſtings in London againſt the huſband and wife 
who vouch a foreiner to warranty, whereupon the plea is adjourned 
into the common pleas at a certain day, at which day the huſband 
and wife ſued out a writ againſt the vouchee whereupon the 
vouchee appeared, and the baron made default, and the wife prayel 
to be received upon his default; and by the rule of the court he 
was received, and that it was within their commiſſion, for that the 


default was made in this court, whereupon the land was to be lot 


if ſhe were not received; for it is a maxime in law, Nece/ſtas ſub 

lege non continetur, quia quod alias non ęſt licitum, neceſſitas facit licitun, 

but yet others are of anather opinion. "REA 
(5) Un auter briefe al maire et bailifes que ils ſarceſs', &c. ] That is, 


the ſaid writ of recordare, whereby they are commanded quod reer. 


dum et proceſſum ejujdem loquelæ cum omnibus ea tangentibus juſticiarii 
naſtris de banco ſub ſigillo weſtro mittatis, Fc. which to them is a ff. 
perſecleas in law. | 

(6) Et le demandant fer ſa ſute eit briefe des juſtices.) This is a 
procedendo in laquela directed to the maior, & e. to proceed, which 
you may read in the Judictall Regiſter. | | 

(7) Que ils jacient extender la terre, &c.] For the better per- 
formance of this act, the tenant muſt ſurmiſe, that execution is ſued 
againſt him, and pray a wenire fac? recordum. 

By force of this act the juſtices of the common pleas upon that 
record ſhall award a writ of ex/end! et appreciari fac', to the maior 
and bailifes, which writs grounded upon this act are ſufficient ex- 
poſitions of the ſame, and will reſolve many doubts that may ariſe 
thereupon. | ; 


A notable record you may read in Ii G. in the chamber of the 


Guild-hall in London, fol. 7. in anno 24 E z. whereby it appeareth 
that Thomas Droken:field and Emme his wife brought a writ of 
dower in the huſtings, againſt Alice Colwell, to be indowed of a 
houſe in London, of the indowment of R. de Envil late her baron; 
the tenant appeared, and vouched to warranty Thomas ſon and 
heir of John de Colwell, and prayed that he might be ſummoned 
in the county of Middleſex, whereupon the record ſaith, Dies aatus 
eft partibus coram juſticiariis domini regis de banco apud Weſim' © 
craſtino purificationis, ut tunc fiat ibi juxta formam artic Clic fre 
civibus London inde correcti. 

And there it appeareth that the juſtices of the common pleas 
awarded the ſummons againſt the vouchee, who appeared upon the 
grand cape, and entred into the warranty, ideo laquela pred. remilta- 
tur in Hufting' coram majore et vicecom' ut ibi ulterius fiat, prout bac. 
tenus de jure fieri conſue uit: whereupon a-reſummons was awarded 
in the huſtings againſt Alice the tenant, et idem dies given to the 
demandant, at which day the tenant appeared and the vowchee 
alſo, and rendred dower, and thereupon judgement was giwen 
againſt Alice the tenant, et dictum eſt per curiam dictæ Alitie, uud 

Sequatur in curia domini regis coram juſticiariis de banco ad habendun 


. 


"49 
de terra dia Thome de Colewell tenentis per warrantiam in comital 
Midd', fi fibi viderit expedire, And after the tenant came into the 
court of common pleas, and prayed her remedy againſt the vowchee 
ſurmiſing that execution was ſued againſt her, and a third part l 
the hquſe delivered to the demandant, whereupon a writ iſſucd go 


- 
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of the court of common pleas, ad wenire faciendum recordum coram | 1 
juli“ de banco : by which it appeareth that 1n the huſtings by the 

torein vowcher, placitum præ dict fine . die remanſit, et partes 

did“ ſecundum formam ftatuti coram prefatis juſticiariis noſtris 

apud Weſtm', ut eadem Alicia werſus predi” hæredem de warrantia 
aa habenda ſecundum formam ejuſdem ftatuti proſequi poſſit, adjornat* 
faiſent, Oe. ; l 

have ſet forth this record the more at large for that it ſetteth 

forth this ſtatute, and that of 9 E. 2. in their lively colours, fo as a 
man may ſee that (as it were) ated, which by thoſe acts is required. 

And I know that many have followed that precedent; which 1s 
worthy to be ſeene at large: but he that is deſirous to reade this | 
whole chapter in a ſmall map, let him reade Fleta who faith, De Fleta, li. 2.c. 48. 
avarrantis voca is extra jurijatttionem hujuſmod!: locorum privilegiatorum | MAL! 
(viz, civitab et burgorum, Sc.) taliter ſtatutum eft, quod fi implaci- 
tali per brove de recto aliquem forinſecum wocarunt ad warrantum, tune 
perrirant fibi de cancellaria duo brevia, wiz. ad ſummon” warrant” 1 
coram juſtic* de hanco ad certum diem, et aliud balivis civitatis, quod 1 
pla tum illud ſupenſedeant, donec de placito warrantie fuerit terminat', | 
quando rerminat', dicatur warrantts, quod adeant civitatem et reſpon- | 121 
deant de placito principali, et habeant brevia judicialia ad balivos guad it] 
ten:men'a petita extendantur ft fuerint amiſſa, et retornentur exteutæ ad * 
certum diem coram juſticꝰ per quos mandetur wicecom” quod faciat tenen- | 
tibus habere ad valenciam eſchambium. And it is worthy the obſer- 
vation that at the common law in caſe of a forein vowcher in the 
huſtings of London, the plea was adjorned before the juſtices in Int” leges Ed. 
eyre, when they came to the tower of London; for the court of. ns een 
the huſtings London was not derived out of the juriſdiction of the 73" ** 
court of common pleas, as other courts that have power to hold 
pleas reall are, and therefore the adjornement was (as hath been 

laid) before the juſtices in eyre: for the antiquity of this court of K+ 
hultings amongſt the laws of 8. Edward, you ſhall | reade, is: 

| Debet enim in London, que caput eft regni et legum, ſemper curia 

mp regis ſingulis ſeptimanis die Lune huſtingis ſedere, et teneri, 

. 


— 2— 


— 
— — — 


— — * 
— 2 
. 


8 7 1 
. - 
m— K * — * — 2 ” 6 7 q = 
— — —-—̃P tb get —— — K - ». 
2 oy - 4 bs * 2 BA vs 


4 
— — 5 


CAP. "AH, 


PURY. IEK enſement, que del. FF is provided alfo, that after ſuch 
heure que plee ſerra move (1) en time as a plea ſhall be moved in the 
la citi» de Londres per briefe, que le te- city of London by writ, the tenant 
nant (2) neit power de faire waſte (4), ſhall have no power to make any 
ne eflrepement du tenement que * eſt en waſte or eſtrepement of the land in 
demaunde (3) pendant le plee (5), et demand (hanging the plea) and if he 
fil face, le maire et les bailifes facent do, the mayor and- bailiffs ſhall cauſe 
garde a le ſuit le demandant. Et mejme it to be kept at the ſuit of the de- 
e ord et flatute foit garde en auters mandant. And the ſame ordinance 
ces, boroughs, et ailours per tout le and ſtatute ſhall be obſerved in other 
roiclne, 7h Cities; boroughs, and every where 
[ 328-] throughout the realm. 
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4 H. 3. Eſtrepe- 
ment 12. 22 E. 
3. 2. 21 E. 3. 61. 
4E. 3. 32. 6 Hf. 4. 
1. 5 E. a. 
Eſtrepement 11. 
2 H. 6. 13. 3H. 
6. 16. 21 E. 3. 51. 
34 E. 3. Eſtrepe- 
ment 14. 

Lib. 5. fol. 48. 
Littletons caſe, 
Regiſt. 126, 
F.N.B. 61, 


Mirror, fo, 76. 


Lib. 5. fo. 115. 
Foljambes caſe, 


Rot. Parl. 
28 E. 35 nu. 19» 


28 H. 6. 8. b. 
F. N. B. 61. b. 


22 E. 3.2. 
F. N. B. 61. p · 


3 H. 6. 16. 


12 R. 2. Eſtrepe- 

ment 6. 

32 E. 3. ibid. 7. 
H. 6. 17. 
N. B. 61. h. 


2 H. 6. 13. 
33 H. 6. 6. 
14 H. 5. 8. b. 
F. N. B. 6 1. i. 
Dier. 16 Elis. 


315. 
34 E. 3. Eſtrepe- 
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Gloceſter. Cap. 19, 


Before this ſtatute there lay at the common law 2 writ of 
eſtrepement after judgement, and before execution; and { 2 
eſtrepement doth lie for waſte done after verdict, and befyre 
judgement. 8 

There are two kindes of eftrepements prohibiting waſte pendery 
placito, one originall, and may be ſued out of the chauncery, either 
together with the originall recipe by which the land is demaunded 
or at any time after pendant le plea directed to the ſheriffe, the party, 
or both; the other is judiciall to be graunted by that court when 
the plea dependeth. 

And ſome doe hold that the originall writ of eſtrepement did lis 
at the common law to prohibit any waſte done pendente placits, for 
(ſay they) there lieth a writ de bonis arreſiandis ne difſipentur pendenty 

lacito, Ic. & fortiori in caſe of inheritance, wherein if waſte ſhould 

e done, it ſhould be inconvenient, and againſt the common wealth: 
but certain it is, that the judiciall writ is given pendente placito by 
this ſtatute. 

(1) D. plea ſerra move.) Some doe hold that this is to be in- 
tended of reall actions, wherein no damages are to be recovered, 
for that in reall actions where the demandant ſhall recover da- 
— he ſhall recover damages pendant le briefe, and that is the 
reaſon, that in thoſe caſes the demandant count to no damages, and 


therefore in thoſe caſes the tenant might be doubly charged, once 


in the eſtrepement, and again in the principall action. To this it i 
by ſome anſwered. 1. That this ſtatute is generall to reall action. 
2. There is no miſchiefe, for a recovery of damages in the one 13 a 
barre to the other. 3. It is (as hath been ſaid) inconvenient and 
againſt the common-wealth-that waſte ſhould be done. But where 
damages are to be recovered, but not pendente placita, there without 
queſtion the eſtrepement doth lie. 

Amongſt the petitions of the commons in the parliament holden 
in anne 28 E. 3. one was, that the writ of eſtrepement might lie in 
every action where the party ſhould recover damages for eſtrepe. 
ment after the writ purchaſed; and the anſwer was, the old las 
ſhould be continued. 

(2) Que le tenant.) If the tenant make a feoffement pendent: 
placito, in law he remaineth tenant; and yet the demandant may 
have an eſtrepement againſt him and the feoffee alſo, and ſo againit 
the tenant and the vowchee or price in aide. | 

If there be two tenants, the demandant may ſue an eſtrepe. 


ment againſt the one of them; and after judgement a writ of 
eſtrepement lieth againſt the tenant and ſtranger by the common 


law. | 14 

In an eſtrepement the tenant ſhall not have his age, for it 15! 
nature of a treſpaſſe. : 

In the eſtrepement pendente placito, the demandant ſhall not 
recover damages before judgement be given in the principall. 

If an eftranger of his owne wrong without the prong of ths te 
nant doth eſtrepement or waſte after the writ ſued out, the tenant 
ſhall not be puniſhed for this waſte. - = 

(3) Dun tenement que eſt en demaund.) In a ire fur to execute 3 


fine or a recovery (though no land be demaunded thereby) Je. 


may the plaintiffe have a writ of eſtrepement, for it is in equi N 
miſchiefe, and ſo it is in “ a guid juris clamat, and in an attalat 


eſtrepement doth lie, and yet no land is demaunded. 7 


3 
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In an action of waſte no land is demaunded, and yet an eſtrepe- 4 E- 3. 32+ Fol. 


ment in that caſe lieth. : | 2 caſe ubi 
In a perticione fac* no eſtrepement doth lie, for both of them are 12 R. 2 Ekrep. 


in poſſeſſion, and there is no reaſon, that one ſhall be reſtrained, Br. 13. Paſch. 33 

and not the other. | H. 8. Bendloes. 
If a formedon be brought of a mannor, and the demandant p. N. B. 67. 

ſie out an eſtrepement, and after that a tenancy eſcheat, the 

writ of eſtrepement extends to the land eſcheated, becauſe 

it commeth in lieu of the ſervices, and yet that land was not 


demaunded. | 
} 


(4) Neyt power de faire waſte.) The tenant notwithſtanding F.N.B. 62. e. 
the prohibition in the writ of eftrepement may cut down corn, 14 
or graſſe, or underwood, or the like, ſo it be no waſte or de- vi 
ſtruction. \ et 
: (5) Pendant le plea.) This is to be underſtood of a judiciall writ 18 H. 8. 5. 8 | 
F of ellrepement granted out of the court of common pleas, &c. when 2 H. 6. 23+ pit! 
the principall writ is retourned, for before that it is not de- 110 
pending there, but the demandant may have an' originall writ of nts 
, eſtrepement (as hath been ſaid) together with the principall writ 4a 
. out of the chauncery.. 0 
e This act is ſo conſtrued, that by a conſequent the party ſhall re- 1 
l cover damages for waſte done pendente placito) after the writ de- | 
; 
> 


livered, and therefore it is good policy to purchaſe the writ of 
eltrepement together with the writ. Note the writ it ſelfe founded 
ypon this ſtatute is but a prohibition, and upon the attachment the 
parties doe pleade, &c, 

But note upon the writ of eſtrepement at the common law, Regiſt. judic. 13. 
viz, after judgement, the plaintiffe ſhall recover damages 22 E. 3. 

R = waſte done before without any prohibition formerly de- went 9. 
vered. 

And upon a writ of eſtrepement grounded upon this act, the Foljambs caſe, 
ſherife may reſiſt them that doe offer to doe waſte; and if vbi ſupra. 
otherwiſe he cannot doe it, he may lawfully impriſon them, : 
or make a warrant to others to doe it, and if neceſſity require 


it, he may take poſſe comitatus: ſo odious in law is waſte and 
deſtruction, 


- 
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CAP. XIV. 


J _—— a f 3 . 4 of . = 
X n coanar ref neaina Hey >. > 


TE roy grant de ſa grace as citi- T HE king of his ſpecial grace. 
Zens (1) de Londres, que la ou granteth unto the citizens of 
avant ces heures ceux queux fuerent London, that whereas beforetimes 
aſeifies de leur franktenement en meſme they that were diſſeiſed of freehold 
A cit1e, ne potent recover lour damages in the ſame city could not recover 
avant le venue des Juſtices a la tower: their damages before the comin of 
10 deſormes iceux diſſeiſies eyent lour the juſtices' to the tower, that from 43 
mages per recogniſans de laſſiſe, per henceforth the diſſeiſees ſhall have if 
bel ils recoveront lour tentments, et damages by recognizance of the ſame 
8 diſſeiſars ſoient amercies devant aſſiſe whereby they recovered their 
4 barons dexchequer, queux un foits lands. And the diſſeiſors ſhall be 
per an veindr* en le citie a ceo faire. amerced pefore two barons of the ex- 
| Et chequer, 
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Et ceo ſoit maunde a treaſorer et as 
barons dexchequer quels le facent faire 
cheſcun an per ii. de eux a lour lever 
apres la chaunceleure. Et les amerce- 
ments per les ſummons del eſ:hequer 
ſoient levies al oeps le roy, et al eſche- 
quer deliveres. 


Gloceſter. 


Cap. Is, 


chequer, which ſhall reſort once 2 
year into the city to do it. Arq i 
thall be commanded unto the barons 
and to the treaſurer of the exche quer 
that they ſhall cauſe it every year to 
be levied by two of them at their 
riſing after Candlemas. And the 
amerciaments by ſummons of the ex. 
chequer ſhall be levied to the king's 
uſe, and be deliyered at the exche. 
quer. 


30 The miſchiefe before this ſtatute was, that in London if one were 
Fleta, li. 2.c. 48. diſſeiſed of his freehold, he could not in the aſſiſe of freſhforce reco. 


ver damages, but the land onely, becauſe the aſſiſe of freſl- force 

did not lie by originall writ, but by bill ; and therefore if he would 

a recover damages, he muſt tarry untill the juſtices in eyre came 
Lib. intrat. Raſt. into the tower, which came but once in ſeven yeares: and 


F.N.B.7-13- therefore this ſtatute doth give damages in the aſſiſe of freſhforce, 
and by equity it extendeth to Gloceiter, and to other cities and bo- 
—_— which by uſage and cuſtome hold plea of aſſiſe of freſkforce 
b y bill. | 
Bratt 164. b. Note Bracton ſaith, Recognitio aſſiſæ nove diſſeiſinæ multis vigili ( 


excogitata et inventa recuperandæ pofſeſ}. gratia, ut per ſummariam cog« 
nitionem abſque magna juris ſolemnitate, guaſi per compendium negotum 
terminetur : and it was called | affi/a nove diſſeiſinæ] in reiped of 
the delay beſore the juſtices in eyre. 

(1) Citizens de Londres.) Note London is a corporation by pre- 
ſcription, and therefore may have divers names of corporation, as 
namely here (citizens.) 


CAP. XV. 


PURYVIEW eſt enſement, que le 
maire et les bailifes avant le venue 
de ceux barons enquergent des vines 
vendus encounter laſſiſe (1), et le pre- 
ſentent devant eux a lour venue, et 
donque ſoient amercies, la ou ils ſoilent 
attendre, jeſque a le venue des juſtices 
errants, Danes a Glouceſtre ie quart 
jour de October, lan du raigne le ray 


Edward fits le roy Henry, 6. 


T is. provided alſo, that the maior 
and bailiffes, before the comming 
of thoſe barons, ſhall enquire of wines 
ſold againſt the afliſe, and ſhall preſent 
it before them at their comming, and 


then ſhall be amerced ' where before | 
they were wont to tary unto the com- 


ming of the juſticiers in eyre. Give! 
at Glouceſter the iiij day of October, 
the VI. year of the reign of king Ed- 
ward, the ſonne of king Henry. | Ro 
telPs tranſlation. | 


The like miſchiefe was concerning the enquiry of the breach of 
aſſiſe of wines, as before in the ſormer chapter concerning the recb 


very of damages: therefore this act giveth power to the ma) 


or an 


bailiffes to enquire of the breach of the aſſiſe of wine, and not {0 


tarry till the juſtices in eyre do come, 


(4) Ds; 


Weſtm. ſecond. 330 


3 


(1) Des vines wendus enconter laſſiſe.] This ſtatute here intended Cap. 5. 
is limited by the ſtatute de piſtoribus et braciatoribus. 


Aſiſa int ſecundum aſſiſam domini regis 


tabernarii illam aſſiſam exceſſerint, per majorem 


tiam ad xij. d. & / 


obJervetur, ſcilicet ſixter- 


i balives oftia claudantur, et non permittant vinum vendere, donec 
Yentiam à domino rege obtinuerint. But this act is repealed by 21 


regs Fac 005i. 


[ 331 ] 


STATUTUM de WESTMINST. SECUNDO, 


Editum Anno 13 Edw. I. 


The Preface of the Statute of W. 2. 


UM nuper dominus rex, in quin- 

dena Sancti Johannis Baptiſte, 
anno regni ſui ſexto, convocatis præ- 
latis, comitibus, baronibus, et concilio 
ſua apud Glouceſire : quia plures de 
regno ſuo exheredationem patiebantur, 
es quod in multis caſibus, ubi remedium 
apponi debuit prius, non fuit per præ- 
deceſſores ſues, aut per ipſum remedium 


valde neceſſaria et utilia edidit, per 
que populus ſuus Anglicanus et Hyber- 
nicus ſub ſuo regimine gubernatus, ce- 
leriorem juſticiam, quam prius, in ſuis 
oppreſſonibus conſecutus eſt, ac quidam 
caſus, in quibus lex deficiebat, reman- 
ſerunt indeterminati, et quidam ad 
reprunendam oppreſſionem populi re- 
manſerunt flatuend'. Dominus rex in 
parliamento ſuo, poſt Paſcham, anno 
regnt ſui tertio decimo apud Weſtmin- 
ier, multas oppreſſuones populi, et legum 
defectus, ad ſuppletionem dicto rum ta- 
tutorum apud Gloceſter ed tarum, reci- 


tart, fecit, et Aatuta edidit, ut patebit 
mn ſequent, | 


hes 16 quedam flatuta populo ſus 
e 


HEREAS of late our lord the 
king, in the quinzim of Saint 

John Baptiſt, the ſixth year of his 
reign, calling together the prelates, 
earls, barons, and his council at Glou- 
ceſter, and conſidering that divers of 
this realm were diſherited, by reaſon 
that in many caſes, where remedy 
ſhould have been had, there was none 
provided by him nor his predeceſſors, 


- ordained certain ſtatutes right neceſ- 


ſary and profitable for his realm, where- 
by the people of England and Ire- 
land, being ſubjects unto his power, 
have obtained more ſpeedy juitice in 
their oppreſſions, than they had be- 


fore; and certain caſes, wherein the 
law failed, did remain undetermined, 


and ſome remained to be enacted, that 
were for the reformation of ihe op- 
preſſions of the people : our lord the 
king in his parliament, after the feaſt 
of Eaſter, holden the thirteenth year of 


his reign at Weſtminſter, cauſed ' 


many oppreſſions of the people, and 
defaults of the laws, for the accom- 


pliſhment of the ſaid ſtatutes of Glou= _ 


ceſter, to be rehearſed, and thereupon 
did provide certain acts, as ſhall ap- 
pear here following. 
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T is commonly called Weſtminſter the ſecond :. Weſtminſter, be 


Weſtm. ſecond. | Cap, I. 


cauſe this parliament was holden at Weſtminſter; and the ſecong, 
in re ſpect of the former parliament holden at Weſtminſter, called 


Weſtminſter the firſt. 


CAP. I. 


*[ 332 ] 

7 N primis, de tenementis (1), que 
_ multotiens dantur ſub conditione (2), 
videlicet, cum aliguis dat terram ſuam 
alicui viro et ejus uxori, et hæred' de 
1 %s (3) viro et muliere procreatis, 
adjefta conditione expreſſa tali (4.) Si 
hujuſmodi vir et mulier fine hered” de 
ipſis viro et muliere procreat' obiiſſent, 
terra fic data ad domatorem, vel ad 
eius heredem revertatur. In caſu 
etiam cum quis dat tenementum alicut 
in liberum * maritagium (5), quod do- 
num habet conditionem annexam, licet 
not exprimatur in charta doni, que 
talis gi. Quod fi hujuſmodi vir et 
mulier fine hæred' de ipſis viro et mu- 
liere procreat' obiiſſent, tenementum ſic 
datum ad donatorem, vel ad ejus hære- 
dem revertatur. In caſu etiam cum 
guts dat tenementum alicui, et hæred 
de corpore ſuo exeuntibus (6), durum 
videbatur, et adhuc videtur, hujuſmodi 
donatoribus, et heredibus danatorum, 
guod voluntas dinatorum ipſorum in 
doms ſuis expreſſa, non ſuit prius, nec 
adbuc gſt objervata. In omnibus enim 
prædictis caſibus poſt prolem ſuſcitatam, 
et exeuntem ab ipſis quibus tenementum 
fee conditionaliter fuit datum, hucuſque 
habuerunt hujuſmodi froſfati poteflatem 
alienandi (7) tenementum ſic datum, 
et exheredandi exitum eorum, contra 
voluntatem donatorum (8), et contra 
formam in dono expreſſam. Et præte- 
rea cum deficiente exitu de hujuſmodi 
Feoſfatis, tenementum fic datum ad do- 
natorem, vel ad ejus bæredes revert: 
debuit per formam in charta de dono 
(9) bujuſmodi expreſſam, licet exitus 
I quis fuerit) obiiflet per factum 
tamen 


FIRST, concerning lands that 

many times are given upon con- 
dition, that 1s to wit, where any giveth 
his land to any man and his wife, and 
to the heirs begotten of the bodies of 
the ſame man and his wife, with ſuch 
condition expreſſed, that if the ſame 
man and his wife die without heirs of 
their bodies between them begotten, 
the land fo given ſhall revert to the 
giver or his heir. In caſe alſo where 
one giveth lands in free marriage, 
which gift hath a condition annexed, 
thouzh it be not expreſſed in the deed 
of gift, which is this, that if the huſ- 
band and wife die without heir of their 
bodies begotten, the land ſo given 
ſhall revert to the giver or his heir. 
In caſe alſo where one giveth land to 
another, and the heirs of his body 
iſſuing; it ſeemed very hard, and yet 
ſeemeth to the givers and their heirs, 
that their will being expreſſed in the 
gift, was not heretofore, nor yet | 
obſerved. In all the caſes aforeſaid, 
after iſſue begotten and born between 


them (to whom the lands were given 


under ſuch condition) heretofore (uct 
feoffees had power to aliene the lan 
ſo given, and to diſherit their iſſue of 
the land, contrary to the minds of the 
givers, and contrary to the form ex: 
preſſed in the gift. And. further, 
when the iſſue of ſuch feoffee is _ 
the land ſo given ought to return to " 
giver, or his heir, by form of . 
expreſſed in the deed, though the * 
(if any were) had died: Jet 3 
decd and feoffment of them (to he 
land was ſo given upon condition) 


donors 


Caps 1. 


emen et feofſfamentum eorum, quibus 
tenementum fic fuit datum ſub condi- 
tions, excluſi fuerunt hucuſque de re- 


ver ane eorundem tenementorum, quod 


manifeſtt fuit contra formam don: : 
propter quod dom rex perpendens, quod 
neceſarium et utile eff in prædictis ca- 
ſibus apponere remedium, flatuit (10) 
qued voluntas donatorts, ſecundum 
formam in chartadont ſui (12 ) manifeſt? 
expreſſum, de cetero obſervetur, ita 
uod non habeant illi, guibus tenemen- 
tum ſic fuit datum (1 3) ſub conditione, 
puteſtatem alienandi tenementum fic da- 
tum, qua minus ad exitum illarum, 
quibus tenementum fic fuerit datum 
remaneat poſt eorum obitum, vel ad 
dinatorem, vel ad ejus haredem ( ſi exi- 
tus deficiat ) revertatur (11), per hoc 
quod nullus fit exitus omnino, vel (fa 
aliquis exitus fuerit, et per mortem de- 
fictet) hærede de corpore hujuſmodi 
exitus deficiente. Nec habeat de cæ- 
tero ſecundus vir (14) hujuſmadi mu- 
lieris aliquid in tenemento fic dato per 
conditionem, poſt mortem uxoris ſug, 
per legem Angliæ : nec exitus de ſecun- 
a0 viro et muliere ſucceſſionem hæredi- 
tariam (15): ſed flatim poſs mortem 
uri et mulieris, quibus tenementum fic 
fait datum, poſt eorum obitum ad e:rum 
exttum, vel ad donatorem, vel ad ejus 
beredem (ut prædictum et) reverta- 
tur, Et quia in novo caſu novum*® re- 
medium ft apponendum (16) : frat im- 
petranti tale breve, 
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donors have heretofore been barred of 
their reverſion, which was directly 
repugnant to the form of the pift. 
Wherefore our lord the king, per- 
ceiving how neceffary and expedient 
it ſhould be to provide remed 

in the aforefaid caſes, hath A 
that the will of the giver, accordin 

to the form in the deed of gift mani- 
feſtly expreſſed, ſhall be from hence- 


forth obſerved; ſo that they to whom 


the land was given under ſuch condi- 
tion, ſhall have no power to aliene 
the land fo given, but that it ſhall re- 
main unto the iſſue of them to whom 
it was given after their death, or ſhall 
revert unto the giver, or his heirs, if 
iſſue fail (whereas there is no iſſue at 
all) or if any iſſue be, and fail by 
death, or heir of the body of ſuch iſſue 
failing. Neither ſhall the ſecond 
huſband of any ſuch woman, from 
henceforth, have any thing in the 
land ſo given upon condition, after 
the death of his wife, by the law of 
England, nor the iſſue of the ſecond 
Ws AF and wife ſhall ſucceed in the 
inheritance, but immediately after the 
death of the huſband and wife (to 


whom the land was ſo given) it ſhall - 


come to their iſſue, or return unto the 
iver; or his heir, as before is ſaid. 
And foraſmuch as in a new caſe new 
remedy muſt be provided, this manner 
of writ ſhall be granted to the party 
that will purchaſe it: | | 


recipe A. quod juſtt, Se. reddat B. (17) tale manerium cum pertinentiis, 


tibus, 


quod C. dedit tali viro, et tali mulieri, et hared” de ipſis viro et muliere exeun- 


Vel, | 


Mortem 
de 


Quad C. dedit tali et hered' de corpor 


Qued C. dedit tali viro in liberum maritagium cum tali muliere, et quod poſt 
prædictorum viri et mulieris preditto B. filio eorundem viri et mulieris 
ſcendere debet per formam donationis 7 ut dicit. 
el, . 
e ſuo exeuntibus, et quod poſt martem ipſius 


'alis, predic? B. filio prædicti talis deſcendere debet per for mam dozationis, Sc. 


Breve per qucd donator habet recu- The writ v hereby the giver ſhail 
terare deficiente exit a, ſatis eft in uſuin recover (when. iflue taileth) is com- 
cancel. | | mon 
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333 Weſtm. ſecond. dp. 
cancellaria (18). Et ſciendum eft, 


guod hoc flatutum quoad alienationem 
tenementi contra formam doni impoſte- 
rum faciendam, locum habeat, et ad dona 
prius facta non extendatur (19). Et 


i ſinis ſuper hujuſmagi tenementum im- 


poſterum levetur, ipſo jure fit nullus 
(20). Nec habeant heredes hujuſ- 
modi, aut illi ad quos ſpectat reverſia, 
(licet fuerunt plenæ ætatis, in Anglia, 
et extra priſonam (2 1)) neceſſe apponere 


mon enough in the chancery; and i 
15 to wit, that this ſtatute {hall hold 
place touching alienation of land con. 
trary to the form of the gift hereafter 
to be made, and hal! not extend to 
gifts made before. And if a fine be 
levied hereafter upon ſuch lands, it 
ſhall be void in the law; neither ſhall 
the heirs, or ſuch as the reverſion he. 
longeth unto, though they be of full 
age, within England, and out of priſon, 


clameum ſuum. need to make their claim. Alter 


by 32 H. 8. c. 36. 


(1 Leon. 212. 1 Roll 48. 153. 158. 333. 357. 385. 2 Roll 429. Godbolt, 308. 367. pl. 45%, 
Vaughan 265. Latch. 67, Savil 67. 88. 7 Rep. 33. Fitz. Tail, 11, 12, 13, 14. 16, 17, 18. 205 
22, 23. 1 Init. 18. b 19. a. 24 a. 223. b. 224. a. 12 Rep. 81. Fitz. Formed. 61. 65. Fitz. Tal, 


9, 10. Fitz. Tail, 15, Hob. 293. Fitz. Garranty, 16. 46. 57. 59. 3 Co. 85. Fitz. Formed. 1. . 


33. 35. 52. 54. 59. 62 64. Fitz. Dower, 87. 3 Rep. 8. 5. 14. 7. 32, 33. 8. 35. 86. 166, 9. 10g, 

11. 72. 1 Inſt, 327. b. Regiſt. 238. Co. pla. 317. 338. 341. Dyer 216. 247. Fitz. Fines 125. 

2 Frmed. 57 6, 7. 11. 14. 22. 30. 42. 44. 46, 47. 49 8 H. 4+ f. 8. Fitz. Continual 
laim, 9.) 


r 


See the firſt of 
the Inſtitutes, 
ſeQ. 14. 


(1) In primis de tenementis.] What inheritances may be intailed 
within this act, you may read at large in the firſt part of the Inſt 
tutes, cap. Taile, ſect. 14. 

See the firſt part 
of the Inſtitutes, 


ſeck. 13 he ritances were eſtates in fee, vi. either fee- ſimple abſolute, or fee 


conditionall, or a qualified fee, whereof you may alſo read in the 
firſt part of the Inſtitutes, ſect. 1. And tenant of lands intailed, 
had before this ſtatute a fee- ſimple conditionall ſubſequent; for 
Brit. cap. 36. - albeit Britton, who wrote before this ſtatute, ſaith, that if any pur- 
chaſe to him and his wife, and to the heirs of them lawfully be- 
gotten, the donees have preſently. but an eſtate of free-hold 
for the term of their lives, and the fee accrueth to their iſſue, 
&c. taking the condition to be precedent, yet had the donees 
2 common law a fee-ſimple conditionall preſently by the 
it. | 
i For if lands had been given ta a man and the heirs of his body 
iſſuing, and before iſſue he had before this ſtatute made a feoffment 
. in fee, the donor ſhould not have entred for the forfeiture, but this 
2 8 a feoffment had barred the iſſue had afterwards; which proveth that 
ca „ he preſently by the gift had a fee ſimple conditional, and this 
agreeth with the authority of Littleton, 251 ſupra. "MTA 
Now for the better -underſtanding of this act, ſeeing that the 
eſtate was conditionall at the common law, it is nieceflary de 
be known when the condition was performed, and to what purpoles. 
If the donee had iſſue, he had not thereby a fee-ſimple abſolute, for 
| if after he had dyed without iſſue, the donor ſhould have entred as 
See the firſt part in his reverter. But after iſſue had, the condition was perform 
of the Inſtitutes, to this purpoſe, that he might have aliened, and thereby have K 
ca. Tail ſect. 13. red the donor and his heirs from all poſſibility of reverter for 5 
fault of iſſue, for the heirs of his body (he having a fee conditican} 
might have barred them as well before iſſue (as hath been faud) 


after: and to what other PN the condition by ak. 


19 E. 2. Formd. 
61. 30 E. 1. 
ibid; 65. Pl. 


(2) Multotiens dantur ſub condition.] Before this ſtatute, all in- 


Cap. 1. Weſtm. ſecond. 334 
ine was performed, wide. the firſt part of the Inſtitutes, «5; 


09 Et hæredibus de ipfes.) For to a gift in tail made, this word on my ys part 
[heirs] is requiſite, unleſſe it be in caſe of a laſt will, &e. 8 4. - > 

(4) Aljecta conditione exprefſa tali, &c.] If this condition n 
preſed had not been added, the very gift would have implyed ſo 

uch. | | 
" (5) In caſi etiam cum quis dat tenementum alicui in liberum mari- 
tagium, &c.] By this clauſe it appeareth that an inheritance paſſeth 2338 
by theſe words frank-mariage, whereof we have in another place f.. 1. n 
written at large. AT: 

(6) In caſu etiam cum quis dat tenementum alicui et heredibus de 
corpore ſuo exeuntibus, &C.] This act having put two examples of 
eſtates tail ſpeciall, vi. the firſt to a man and to his wife; and to 
the heirs of their bodies ; the ſecond, of a gift in frank mariage, a 
ſpeciall caſe, and a ſpeciall eſtate in tail; here he putteth a caſe of 3 E. 3. 31, 32. 
an eſtate tail generall, not that the makers of this ſtatute meant to 18 E. 3. 46. 
enumerate all the forms of eſtates in tail, but to put theſe as ex- 53 _ N ze 5 
amples, ſo as all manner of eſtates tail, generall or ſpeciall, are within : 
the purview of this act. | X 

(7) Poteſtatem alienandi, &c.)] That is to ſay, by fine, feoffment, 3 E. 3. 379. 
releaſe, or confirmation. | 44 E. 3. 3. 

But the tenant in tail had not onely poteſtatem alienandi, but fo- 7 E. 3. 368. 
risfaciendi, Ic. alſo; for if after iſſue had, he had been attainted of 5 E. 3. 141. 
treaſon or felony, the land entailed had been forfeited, and thereby 7 H. 4. 31. 
the donor barred of the poſſibility of reverter, and forisfacere is alie- 
aun. facere, and therefore in this act is included in theſe words, 

e per alienandi. And ſo might the tenant in tail, before the 3 E. 4. Formed. 
making of this act, have charged the land with rent, common, or the 46. 
tocharge as to alien. 2 2 te 

But the having of iſſue before this act did not alter the courſe of In the 6: part 
deſcent, as in another place we have ſaid. of the luſtitutes; 

(8) Exheredandi exitum eorum contra voluntatem donatorum.] ubi ſupra. 


vx. firſt, the diſheriſon of che iſſues in tail; ſecondly, that it was 


contra wvoluntatem donatorum, ef contra formam in dono expreſſam, 


| for the donor and his heirs were barred of the poſſibility of re- 

4 verter: and both theſe were wrongs, for which at the common 

8 law there lay no remedy ; for diſheriſons, and breaking the expreſſe 

8 — = intention of the donor are wrongs which this a& doth 2 
, e Ye | . : | £ -& 
1 (9) Per formam in charta de dono, &c.] It was ſaid before, * oF 
0 uta fer mam in dono expreſſam, ſo as whether the eſtate were | 

0 N by deed or without deed, it is all one to the intention of 

7 by 2 and the moſt uſuall gifts in tail being of inheritance; were 

Ir ? | | ot | BA 

a 1119) Proprer qued deminus rex, Ec. flatuit.) Albeit here be no f. 5. . 

d 2 made of the aſſent of the lords and commons (whoſe aſſents 11 H. 7. 9. 
1 3 to the making of every law) yet foraſmuch as in the N 8p 
. 2 ce of this parliament it is ſaid, dominus rex in parliamento fuo, forms of 1 


bo ons edidit, and that this act and the reſt were entred into ments, ſee lib, 8. 
the by of the parliament, and that this word { fatuit] implyeth the Princes cg. 
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c 
— — — hw - 
— -”- — 
n * 
_ . — 2 . 5 


. % 
G s 4 , 
HD ——— gy or ro — — — 
————ů — a 2 
=> % — _— —  ———_ — 
— -"—- = * 


4 s 
- —— 
—— 


like, to have bound his iſſue, but by this act he is reſtrained aſwell See the firſt part 


Hereby it appeareth that there were two miſchiefs before this act, Pl. Com. 247. 2. 


It 2% of the lords and commons, for it cannot be ſtatutum Bro. tit. Parka- 
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without their aſſents, therefore it hath (as many other of like 
form) been without queſtion received for an act of parliament. 
(11) * 1. 2uod woluntas donatoris, ſecundum formam in charta dun 
ſui manifeſte expreſſam, de cætero obſervetur; 2, Ita quad nm haheay 
illi, quibus tenementum fic fuerit datum ſub conditione pateſtatem alienandi 
tenementum fic datum, quo minus ad exitum illarum gaibut tenementum ſi 
Fuerit datum remaneat poſt eorum obitum, wel ad donatorem, vel ad ju 
heredem (fic exitus deficiat ) revertatur, & e.] Upon theſe twobranche,, 
viz. that the will of the donor ſhould be obſerved, and that the donee 
ſhould not have power to alien, the judges by a threefold conſtruc- 
tion did not onely remedy all the ſaid former miſchiefes, but pre. 
vent all other that might ariſe. | 

1. 1. Therefore in execution of the will of the donor, and that he 
ſhould have no power to alien either lands that lay in livery, or 
tenements that lay in graunt, they adjudged that the donee ſhould 
not have a fee-fimple, but divided the eſtates, and created a par. 
ticular eſtate in the donee, and a reverſion in the donor, ſo a 
where the donee had a fee-{imple before, by this act he had but an 
eſtate taile, and where the donor had but a poſſibility before, which 
after iſſue might be barred at the pleaſure of the donee, now by 

5 H. 7. 14. vide conſtruction upon this act the donor had the fee- ſimple expeQant 
= 2 un upon the eſtate taile, which we call a reverſion; fo as by this 
de ct verb. non diviſion of the eſtates the donee after iſſue, or before could not 
habeant alius barre or charge his iſſue, nor for default of iſſue the donor or his 
recuperare, &c. heirs, either by alienation, forfeiture, or any charge whatſoever, 
9 E. 3. 22. Sir William Herle chiefe juſtice of the court of common pleas 
ſaid of them that made this ſtatute, II fueront ſages gents queux 
5 E. 3. 14. feront ceſt ſtatut; and I may ſay as truly, Que ils fueront ſages grits 
queux interpretont ceſt act. And in another place he faith, Nas 
Veiomus ceux queux fieront leftatut, & auxi en temps de quel roy leftatit 
fuit fait, que fuit le pluis ſage roy que ungques fuit, & le cauſe al fatit 
fuit, a ſaver le heritage en le ſang ceux as queux le done Je fiſt. 

2. The ſecond conſtruction was, that no lineall warranty ſhould 
barre the iſſue in taile, unleſſe there were aſſets deſcended in fee- 
imple from the ſame aunceſtor, but a collaterall warranty made by 

Ee a collaterall aunceflor ſhould barre the iſſue in taile without aſſet, 
See the firſt part for that warrantry is not reſtrained by this act, whereof we have 
8 Inflitutes ſpoken at large in another place; and ſo likewiſe the collateral 
Er warranty of the donee ſhall barre the donor, and is not reſtrained 
by this act, as well as the warranty of the donor ſhall barre th 

donee, as there alſo it appeareth. CO TEN e 

3. | The third conſtruction was, that albeit. tenant in taile was fe. 
ſtrained from power of alienations, yet of lands and tenements that 
lay in livery, his fine or feoffment ſhould worke a diicontinuanct 
and drive the iſſue in taile to his action: for ſeeing he had an eſtate 
of inheritance, the judges compared it to the caſe Whete à man 1 
ſeiſed in the right of his wiſe, or a biſhop in the right of his bi. 
ſhoprick, or an abbot in the right of his monaſtery, et ic in m. 
and of inheritances that lay in graunt, as of rents, advowlons, ? 
the hke, tenant in taile could not make any diſcontinuance, © 
more then the others before recited might doe, which conf 11 
was made according to the rule and reaſon of the common ln 
other like caſes. | 5 i holdeth 
» (12) Secundum. fermam in charta deni ſui, &.] This . "oY 
though there be no Cced, as before hath been ſaid. 109 Ya 

f : 


(13) Non habeant illi quibus tenementum fic fuerit datum.) It was 
adjudged by Beresford, that the iſſues in taile ſhould not alien no 
more then * they to whom the land was given, and that was the in- 
tent of the makers of this act, and it was but their negligence, 
that it was omitted, as there it is ſaid. In this caſe by way of pur- 
chaſe the land is given to the donees, and by way of limitation to 
che ifſues in taille, and therefore by a benigne interpretation the 
purrie of this extends to the iſſues in taile. 

(14) Nec habeat de cætero ſecundus vir, &c.] Theſe are but con. 
ſequents to the words of the purview, and are but explanatory, and 
not of ſubſtance, and might well have been omitted. 

Yet was it adjudged ſoon after the making of this act, that where 
lands were given in frankmarriage, and the huſband died, and the 
wife took another huſband, and had ifſue before this act, that the 
huſband ſhould be tenant by the curteſie, and the principall reaſon 
was upon this branch of the ſtatute, Nec habeat de cetero ſecundus 
vir, Cc. for that this reſtraint proved, as there it is ſaid, that the 
law before was, that he ſhould be tenant by the curteſie, and yet 
without queſtion the iſſue ſhould not inherit that land. 


Pl. Co. 247. Sieg? 
Berklies caſe. 


10 E. 1. Form. 
66. Vide Paſc. 
18 E. 1. in banco 
Rot. 27. in 
Dower. 


(15) Succeſionem hereditariam.) In auncient time if land had 


been given to I. S. and his ſucceflors, hee had had a fee- ſimple, but 
otherwiſe it is at this day, as it appeareth in the firſt part of the In- 
{itutes, ſect. 1. 
(16) Et quia in novo caſu novum remedium eft apponendum.] 
Ea que de novo emergunt, novo indigent remedio. 

Hereby it appeareth that a formedon in the deſcender lay not at 
the common law, but was given by this act, and the forme of the 
writ is here ſet downe. | 

(17) Præcipe A. quod juſte reddat B, &c.) Here is the forme 
of the formedon in the deſcender ſet downe, and therefore this ſta- 
tute need not be recited, nor any ſtatute which giveth the forme 
of the writ, * | 
| (18) Breve quod donator habeat recuperare deficiente exitu ſatis eff 
in uſu in cancellaria.] The formedon in reverter did he at the com- 
mon law, but not a formedon in remainder -upon an eſtate taile, 
decauſe it was a fee-ſimple conditionall, whereupon no remainder 
could be limited at the common law, but after this ſtatute a re- 
mainder may be limited upon an eſtate taile in reſpect of the di- 
Iion of the eſtates, 2 2 


„ 


Regulas 

10 E. 2. Formed, 
$5. 4E. 2. ib. 50. 
21 E. 3. 47. 

F. N. B. 2:1. Pl. 
Com. 240. 
Fleta, li. 5. c. 34. 
Regiſt. 238,249. 
5 H. 7. 17. b. 


Regiſt. 243. 
F. N. B. 21 77 
218. 


(19) Sciendum oft quod hoc ſtatutum quoad — texementi 


dera formam doni impeſterum faciendam locum habeat, et ad dona 
pris ſadta non extenditur.] | 6 | 
This clauſe ought to receive a two-fold interpretation. 1. That 


dona prius acta] muſt be intended of feoffements or alienations 


made by the donee or his iſſues, and not to guifts made by the 
onor, for to them this act doth extend. ' 
45 Dona prius facta, that is, poſt prolem fuſcitatam, for then the 
ET by the tenant in taile, or his iſſues was good in law: fo 
ol dna] here are to be intended lawfyll gifts, and made in due 
wrong,” and ſuch as could not be avoided, for law alloweth no 
, (20) E., finis Super hujuſmodi tenementum impoſterun | 
| poſterum lewetur, iffo 
Ne ulis. This act doch not make the fine void, but % jure 
been find that is, it ſhall not binde the right, yet it ſhall (as hath 
a) make a diſcontinuance, = T% | 
Ce 2 Bat 


4 E. 2. Formed, 
50. 12 H. 4. 7. 
21 E. 3. 45. Pl. 
Com. 246. Firſt 
part of the Inſtit. 
ſe. 729, 7309. 


6E. 3. 20.8 H. 4, 
10. 33 E. 3. EC- I 


top , 28 ©, 34 


33 H. 6. 18. 1 
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Zee the er part (21) Nec habeant heredes hu uſmodi, nec illi ad quos ſpectat rev 
3 2 licet fuerint plenæ ætatis, in Aula, et extra aa Here * 


See the firſt part 


18 E. 1. 


conſegui non poſſmt, quam cito atta- as ſoon as they hall be attac * 
chiati fuerint ad ſectam tenentium the ſuit of their tenants, a rt 5 


.  Jufticia 


_ poterit, et inſeratur cauſa in brevi,"the- cauſe ſhall be 1 bs 
to 


> 
A : 


Weſtm. ſecond. 


But now by the ſtatutes of 4 H. 7. cap. 24. and 2 H. 8. ca 
a fine levied with * proclamations doth barre Po iſſues Aut 


es a fine without proclamations is a diſcontinuance onely, and ng 
barre. | I 


*7 37 Cap, 2. 


compos mentis left out, and ſo is a ftme covert. 

| Hereby it may be. gathered (as the law was) that a fine at the 
of the Inſtitutes, common law did not binde a ſtranger that was within age, in pri. 
os 441. ſon, or beyond the ſeas. | 

Seat Je me“ See more for the conſtruction of this ſtatute in the fl 
levand. finis. out of the Inſtitutes, ſea. 21, 22, 23. 271. 362, 363. 40. 
749» 747 


mier, cap. 48. 


CAP. II. 


UTA domini feadorum diftrin- FORASMUCH as lords of fees 

gentes tenentes ſuos (1) pro diſtraining their tenants for ſer- 
ſervitiis et conſuetudinibus ſibi debitis vices and cuſtoms due unto them, 
multotiens gravantur per hoc, quod are many times grieved, becauſe their 
cum tenentes ſui diſiriftionem ſuam per tenants do replevy the diſtreſs by 
breve, vel fine brevi replegiaverint, writ, or without writ : and when the 


ac cum ipſi domini (ad querimaniam lords, at the complaint of their te- 


& %, 3 3. KN Rm, EE HY = WES 


tenentium ſuorum) ad com', vel ad nants, do come by attachment into 5 
aliam curiam (3) habentem poteſtatem the county, or unto another court, a1 
placitandi placita de vetito namis (2), having power to hold pleas of wither 1 
per attachiament' venerint, et ratio- nam, and do avow the taking goo 1 
nabilem et juſtam diſtrictianem advo- and lawful, by reaſon that the tenants ce 
caverint, per hoc quod tenentes diſad- diſavow to hold ought, nor do clam ri. 
vocant (4) nibil tenere, nec clamant to hold any thing of him which took re 
tenere de ea qui diſtrictionæm fecit, et the diſtrels and avowed it, he ti! a 
advocavit, remanſit ille gui diftrinxit diſtrained is amerced, and the tena 15 
in miſericordia, et tenentes ſui quieti, go quit; to whom puniſhment can. da 
quibus pro illa diſaduecatione per re- not be aſſigned for ſuch dilavow's qu 
cordum com”, five aliarum curiarum, by record of the county, or of other Ju 


gue recordum non habent, pena in- © courts having no record, It is pro- 

fligi non poteſt. De cetero proviſum vided and ordained-from. hencela 

eft et flatutum, quad cum hujuſmod: that where ſuch lords cannot 

domini in com” vel hujuſmodi curia tain juſtice in counties and ſuch mar 

juſticiam de hujuſmodi tenentibus ſuir ner of courts againſt i 
a 


uorum, concedatur eis breve ad po- be granted to them to 7 en 
nend loquelam (6) illam coram juſti- plea before the juſtices, afore a 
ciariis (5), coram quibus et non alibi and none otherwhere, —_ and 
. z 


njuſmodi dominis exhiberi be miniſtred unto ſuch lo 


quia talis diſtrinxit in ſeodo ſuo pre becauſe ſuch a man 
ſervic' et conſuetud* ſibi debitis, Nec fee for ſervices aud cuſtoms cue, 
5 . e * 


Cap. 2. 


fer iſtud flatutum derogat” legi com- 
muni iſitatæ, quod non permiſit ali- 
quod placitum pom coram J uftic ad 
petitionem defendentts (7): gui licet 
prima facie videatur tenens actor, et 
daminus defendens, habita tamen re- 


ſpeftu ad hoc quod dominus diſtrinxit, 


a ſequitur pro ſervitus et conf. fbi 
aretro exiſten' realiter apparebit potius 
actor, ſroe querens, quam defendens (8). 
Et* ut in certo ſint juſtic* (9) de qua 
recenti ſeiſina poterint domini advocare 
ratianabilem diſtrictionem ſuper te- 
nentes ſus : de cætero concordatum eft, 
quod rationabilis diſtrictio poterit ad- 
vocari de ſeiſina anteceſſorum vel præ- 
deceſſorum ſuorum, d tempore quo breve 
nve diſſeiſinæ currit. Vide W. 1. 
cap. 38. Et quia aliguando contingit, 
quod tenens poſiquam replegiaverit 
averia ſua, averia illa vendit vel 
elongat, quo minus retornum poſſit fiert 
domino diftringenti, fi adjudicetur : 
proviſum eft, quod vicecomes, vel baltui 
de cætero non recipiant a congueren- 
tibus ſalummodo plegios de proſeguendo, 
anteguam deltberationem faciant de 
averits, ſed etiam de averiis retor- 
nandis (10), fi adjudicetur retor- 
nand'. Et fi quis alio mods plegios 
ceperit, 1 ipſe de precio ave- 
rum. Et habeat dominus diſtrin- 
gens recuperare per breve, quod red- 
dat ei tot averia, vel catalla. Et 2 
non habeat balivus unde reddat, red- 


dat ſuperior ſuus (11). Et quia ali- 


quando contingit, quod uam ad- 
Judicat” fuerit 41 1 _—_ 
eriorum, et fic diſtrictus, pojtquam 
averia fic retornata (13) iterum re- 
Plegiaverit, et cum viderit diſtringent 


*mparentem in curia paratum ſibi re- 

JPondere, deſaltam fecerit{ 12), ob quam . 
* readjudicabitur diftringenti re- 
mm averiorum, et fic bis, vel ter 


d in infinitum (14) replegiabuntur 


averia, nec habebunt judicia (15) 


curiæ rei: 
90 5 40 hoc caſu effettum, ſuper 
non fuit prius reme 


Weſtm. ſecond. 
due. Neither is this act prejudicial 


uf 4 um: proviſum... 
Ordinat et in hoc caſu talis proceſſus, 
$8 Fg "quod 


2338 


to the law commonly uſed, which 
did not permit that any plea ſhould 
be moved before juſtices at the ſuit 
of the defendant. For though it ap- 
pear at the firſt ſhew that the tenant 
is plaintiff, and the lord defendant, 
nevertheleſs, having reſpect to that, 
that the lord hath Aifttained, and ſueth 
for ſervices and cuſtoms being be- 
hind, he appeareth indeed to be rather 
actor, or plaintiff, than defendant. 
And to the intent the juſtices may 
know upon what freſh ſeiſin the 
lords may avow the diſtreſs reaſonable 
upon their tenants; from henceforth. 
it is agreed and enacted, that a rea- 
ſonable diftreſs may be avowed upon 
the ſeiſin of any anceſtor or prede- 
ceſſor ſince the time that a writ of 
novel diſſeiſin hath run. And be- 
cauſe it chanceth ſometimes that the 
tenant, after that he' hath replevied 


his beaſts, doth fell or aliene them, 


whereby return.cannot be made unto 


the lord that diſtrained, if it be ad- 
judged: it is provided, that ſheriffs 
or bailiffs from henceforth ſhall not 
only receive of the plaintiffs pledges 


for the purſuing of the ſuit, before 


they make deliverance of the diſtreſs, 
but alſo for the return of the beaſts, 


if return be awarded. And if any 
take pledges otherwiſe, he ſhall an- 


{wer for the price of the beaſts, and 
the lord, that diſtraineth ſhall have 
his recovery by writ, that he ſhall 


| reſtore unto him ſo many beaſts or 


cattlez and if the bailiff be not able 
to reſtore, his ſuperiour ſhall re- 


ſtore. And foraſmuch as it hapneth 
ſometime, that after the return of the 


beaſts is awarded unta the diſtrainor, 
and the party ſo diſtrained, after that 
the beaſts be returned, doth replevy 


: them. again, and when he ſeeth the 
diſtrainor . appearing in the court 


ready to anſwer him, doth make de- 
fault, whereby return of the beaſts 


ought to be awarded again unto the 


2 


4 4 * 2 
. Fo 


— 22 


| © "> 4h 2 


fe ©, Os - 


A 4, ow aw. 
- __- ww er err" 


33 


— —ę—„— 2 2 — 
= 


A. - 


* 


222 


„„  _ __—____ - -- 


> 
2 


- 
A — — 


——ů 


— 


44 > — 
: af 
mu 4 


we 5" 24 IDE + 


. 
— 3 


r e 


„ 11 . 


*. = 


Fleta, Ii. 2. c. 37. 


338} 


quod quam cito adjudicatum fuerit 
retornum averiorum diſtringenit per 
breve de judicio, mandetur vicecomiti, 


quod retornum habere faciat diftrin- 


genti de averits, in quo brevi inſeratur, 
guod wicecom ea non deliberet fine 
brevi, in quo fiat mentio de judicio per 
Juſtic* reddit” : quod fieri non poterit, 
niſi per breve quod exeat de rotulis 
juſtic*, coram quibus deduct' fuerit 
loquela (16). Cum igitur diſtrictus 
adierit juſtic', et petierit averia ſua 
iterum ſibi replegiari, fiat ei breve de 
Judicio (17), quod vic? (capta 9 
tate de proſeguendo, et etiam de ave- 
riis ſeu catallis retornand”, vel eorum 
precio, ft adjudicetur retornum) deli- 
beret ei averia, vel catalla prius re- 
tornata: et attachietur ille qui di- 
firinxit ad veniend” ad certum diem 
coram juſtic', coram quibus placitum 
deducatur in præſentia partium. Et ſi 
iterato ille, qui & replegiaverit averia, 
fecerit defaltam, vel alia occaſione ad- 
Judicetur retornum diſtrictionis jam 
bis replegiat', renaneat diſtrictio illu 
in perpetuum irreplegiabilis (18). 
Sed ſi de novo, et de nova cauſa(19) 
fiat diſtrictio, de nova diſirictione ſer- 
vetur proceſſus ſupradictus. x 


*[ 3394 


(16 H. 7. f. 1. Regiſt. 83. Dyer, 188. 2 H. 6. 15. 8 Ed. 3. 72. 9 H. 6. 


Weſtm. ſecond. 


Cap. 2. 
diſtrainor, and ſo the beaſts be reyle. 
vied twice or "thrice, and infinite! 
and the judgements given in the 
king's court take no effe& in this 
caſe, whereupon no remedy hath been 
yet provided; in this caſe ſuch pro- 
ceſs ſhall be awarded, that ſo ſoon i; 
return of the beaſts ſhall be awarded 
to the diſtrainor, the ſheriff ſhall be 
commanded by à judicial writ tg 
make return of the beaſts unto the 
diſtrainor ; in which writ it ſhall be 
expreſſed, that the ſheriff ſhall not 
deliver them without writ, making 
mention of the judgement given by 
the juſtices, which cannot be without 
a writ iſſuing out of the rolls of the 
ſaid juſtices before whom the matter 
was moved. Therefore when he 
cometh unto the Juſtices, and de- 
ſireth replevin of the beaſts, he ſhall 
have a judicial writ, that the ſheriff 
taking ſurety for the ſuit, and alſo of 
the beaſts or cattle to be returned, or 
the price of them (if return be 
awarded) ſhall deliver unto him the 
beaſts or cattle before returned, and 
the diſtrainor ſhall be attached to 
come at a certain day before the 
Juſtices, afore whom the plea wa 
moved in preſence of the parties. 
And if he that replevied make default 
again, or for another cauſe return of 
the diſtreſs be awarded, being now 
twice replevied, the diſtreſs ſhall fe- 
main irrepleviable; but if a diſtreſ 
be taken of new, and for a new caule 
the proceſs aboveſaid ſhall be ob 


ſerved in the ſame new diſtreſs. 


Fitz, Return des 


Avers, 35. Cro. Car. 594. Dyer, 41. 59. Kel. 92. 26 H. 8. 6. 21H. 7. 28. 14 H. 7-4 14H, A 
Dyer, 280. Fitz. Return des Avers, 6. 15. 18, 19. 24. 26. 32, 33, 34» 359 Ay 


(1) Quia domini feoderum diſtringentes tenentes ſues, &c.) 


In this preamble is the miſchief ſet down, that was at the can. 
mon law before the making of this act. | 


Mirror, car. 5, The Mirror without cauſe doth ſinde great fault with this 3 
* which you may read, and being of no uſe need not here io 


inſerted. 


100 
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(2) Ad comitatum vel aliam curiam ba bentem poreftatem platitandi 
/+ wetite namio.] De wetito namio, of a forbidden or uny uſt taking, Vide Marlebr. 
and is not underſtood of a taking in withernam, for that is a juſt . 21. 
ind no forbidden taking, as in another place I have proved more 
” 35% aliam curiam.] So as lords of hundreds, wapentakes, A ubi ſu- 
xc. may have power to hold plea of replevin, &c. pra F. N. B. 73. b. 
(4) Diſadvocant, Kc.] That is diſclaim, whereof the court F. NB. 70. b. 
being no court could have no conuſans, becauſe it concerned 
free - hold. 25 F i e e ev AG 
(5) Lud cum hujuſmodi domini in com vel hujuſmodi curia juſt i- 
dau de hujuſmodi tenentibus ſuis conſegiti non poſſunt, oc. concedatur 
illis breve ad ponend” logueP illam coram Juſticiariis, &c.] Failer of 
julice, is ever a good cauſe to remove the plea. | 
(6) A ponend” loguclam.] The writ of fone doth lye when * MM 4 
there is a replevin depending by writ out of the chancery, the Reg! wo bee 
plaintiſe or defendant may remove the plea by a fore; and if the 
plea be depending in the county, the plaintife may remove the 
{ame without cauſe, but the defendant cannot remove it without 
cauſe, and that cauſe muſt be put in the end of the writ, And ij 
it be upon this ſtatute, the words be, Qua præ dict B. cepit averia Regiſt. ubi ſup, 
predia” in frodo ſus pro conſuetudinibus et ſervitits ut dicitur, which 
are the very expreſſe words of this act. : ; EE 
And when the plaint is in the county by writ or without writ, 
or in the court of any other, the ſame may be removed by a writ 
of recordari fac? loguelam. 
And if the plaint be in the county, the plaintife may remove the 
ſame without cauſe, as hath been faid; but the defendant cannot 
remove it (as hath been ſaid) without cauſe. But if the plaint be 
n the court of any other, neither the plaintife nor defendant can 
remove the plaint without cauſe, for the prejudice that may come 
thereby to the lord. | 
(7) und non permiſit aliquod placitum poni coram juftic' ad pe- F. N. B. 70. a. 
titouem defendentis,} This muſt be underſtood without cauſe ſhew- Regift. 83. 
ed, for by the common law, the defendant for cauſe ſhewed might 
remove the plaint. | 
(8) Potius actor five querens quam defendens.)] In truth, the de- 
ſendant by making avowry doth become actor, and ſhall have 
Juigement given for him, and after avowry he ſhall not have a 
protection caſt for him no more then a plaintife ſhall, becauſe he [ 340 ] 
ls become an actor, and not meerly a defendant. 23K. 
(9) Et ut in certo font Jufticiarit, &c.] It was a doubt before 
tas act, within what limitation of time an avowry might be made, 
and by this act it is provided, 2uod rationabilis diſtrictio poterit 
adVvari de ſeifina autecefſorum, vel prædeceſſorum ſuorum a lempore 
(49 breve ao difſeiſing currit; which limitation in an aſſiſe ap- 
A areth before in W. 1. cap. 38. which was po? primam transfre- 
om regis H. 3. in Vaſconiam, in the fiſt yeer of his raign. 5 H. 3. 


iſt. 84. a. 


But this limitation, both in the afſiſe and in the avowry, is altered VV. 1. cap: 38. 


Ya latter ſtatute. 32 H. 8. cap. 3. 


(10) Nor u plegies de proſeguendo, c. ſed etiam de ave- Fleta, Ii. 2. c. 38. 


the retornandis, c.] If the ſherife retorn inſufficient pledges, Ragth, Jade, 4. 
Y are no pledges within this ſtatute, and in that caſe the n. 


deal hall be charged by this add, as if he had taken no pledges 
Cc 4 If 
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34 E. 1. Judge- 
ment, 244. 


34 H. 6. 37. 


19 F. 2. Repl. 25. 
5 E. 3. 37. 

24 E. 3. 71. 

21 E. 4. 6. 


11 E. 2. Ret. dey 
avers 31. 10 E. 2. 
ibid. 5. 41 E. 3. 
Ib. 14. 21 R. 2. 


13 H. 7. Retorne 


des avers miſre- 
port per Fitzh, 
See the authori- 
ties next before 
concerning theſe 
matters. 

Temps E. 1.Ret. 
des avers 33. 
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17. 2. Repl. 21. 
6 E. 3. 37. 

20 E. 3. Eſtopp. 
186. 20 E. z. 
Avowry 125. 
21 E. 3. 43. 

15 E. 3. Aide 
131. 3 H. 6. 9. 
12 H. 7. 4. 

21 H. 7. 28. 

26 H, 8. 6. Vide 
Mich. 31 E. 3. 
fo. 50.in lib. meo. 
Dier, 36 H. 8. 
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Regif .Iudic. 58. 
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Tf the retorn of pledges be upon a writ of replevin, then if the 
plaintife be nonſute, &c, if upon the writ de retorno habendi, the 
ſherife retorn averia elong ata, Ee. the plaintife may have a writ 
to have retorn of the beaſts of the pledges. But if the deliverance 
were by plaint, becauſe in that caſe the pledges do not appear to 
the court, the plaintife can have no ſuch writ. | 

And if upon the writ to have retorn of the beaſts of the pledge; 
the ſherife retorn aibil, then may the plaintife have a cir: fal 
againſt the ſherife, quod reddat ei tot averia, or tot catalla; and that 
which hath been ſaid of the ſherife, is to be intended of the bailife 
of a franchiſe. 

(11) Er ff non habeat balivus unde reddat, reddat ſuperior fuu, 
Vide Simile, 44 E. 3. 13. Jide 52 H. 3. Leſtatute del Eſchequer, 
Vide 2 H. 6. cap. 10. | 

(12) Defaliam fecerint, &c.] At the common law, if the plain. 
tife in the replevin had been nonſute either before or after verdict, 
the defendant that diſtrained ſhould have had retorn, but not irre- 
ple viſable, ſo as the plaintife after nonſute might have had as many 
replevins as he would, which was vexatious and miſchievous; for 
remedy whereof, this a& doth reſtrain the plaintife from any more 
replevin after nonſute, but giveth a writ of ſecond deliverance, 
whereof we ſhall ſpeak in his proper place. 

If the writ of replevin doch abate for want of form in default 
of the clerk, the defendant ſhall not have retorn at all; but if it 
abate for matter apparant by miſinformation, or other default of 
the plaintife, the defendant ſhall have retorn, but not irre- 


2. pleviſable. 


But if the defendant doth plead a plea to the writ, and the 
plaintife confeſſeth it, then the plaintife ſhall have retorn, but not 
1rrepleviſable, for the plaintife may have a new writ of replevin; 
tor this act onely giveth remedy in caſe of nonſute. : 

But if the plea to the writ, or any other plea be tryed by verdid, 
or judged upon a demurrer, retorn urrepleyiſable ſhall be awarded, 
and no new replevin ſhall be granted, nor any ſecond deliverance 
by this act, but (as it hath been ſaid) upon a nonſute. 

(13) Averia fic retornata.] Note neither court baron, nor county 
court, nor any court that is not the court of the king before his 
juſtices can award retorn irrepleviſable. 

(14) In infinitum.) Infinitum in jure reprobatur. + 

(15) Nec habebunt judicia, &c.) Here 1s a maxime 
mon law implyed, viz. Judicia ſuum effeftum habere debent. Ju- 
dicium non debet efſe illuſorium. 3 

(16) Per breve de judicio, Ic. quod exeat de rotulis juſtic cn 
3 dedudt a fuerit loquela.) The writ of ſecond deliverance gre 

y this act is a writ judiciall, as here it appeareth, and gd 
of the record of the replevin in which the nonſute was; aud e. 
the record, out 


of which it iſſueth; and therefore if after nonſute the ſherife re. 
withernam ba 
his ſecon 


of the com- 


(17) Fiat ei breve de judicio, &c.] The effect of th 
ſecond deliverance is here ſet down, and appeareth in the Judic 
Regiſter. | 
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And this writ is a ſuperſedeas in law to the ſherife, that he make 33 Avowry 2 56. 
no retorn to the defendant upon the former nonſute. yer, 30 H. 8. 

(18) Et ff iterato, ille qui replegiaverit averia, fecerit defaltam, * 
wel alia occaſfone adjudicetur retornum diſtrictionis jam bis replegiat', 
renanzat diſirictio illa in perpetuum irreplegiabilis.] If the plaintife 
in the ſecond deliverance by nonſute, or if the plea be diſcontinued, 
or the writ abate, or if he prevail not in his ſute, retorn irreple- 
viſable ſhall be granted. 

But if retorn irrepleviſable be granted, the owner of the cattell 
or other goods diſtrained may come to the defendant and offer 
the arrerages, &c. and if the defendant refuſe to deliver the diſ- 
treſs, the plaintife may have an action of detinue, and by that 
means recover them, for they are in nature of a gage. 

(19) Sed þ de nova cauſa.) The ſecond deliverance muſt be 
brought for the ſame diſtreſſe, but if the ſame lord diſtrain the 
ſame tenant for a rent, or other ſervice behinde at another day, 
or for another cauſe, there the replevin doth lye, and ſuch proceed- 


5 E. 2. Ret. des 
z vers 64. toE. 2. 
4 33 E. 3. ib. 
34.8 R. 2. ib. 35. 
8 Z. 3. 37. 

17 H. 8. Second 
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ing as is aboveſaid. 


AP. III. 


7 N caſu quando vir amiſerit (1) 

per defaltam (2) tenementum, quod 
fuit jus uxoris ſue (J), durum fuit 
quod uxor poſt mortem viri non ha- 
buerit aliad recuperare, quam per 
breve de refto : propter quod dominus 
rex ſiatuit, quod mulier poſi mortem 
viri ſui habeat recuperare per breve 
de tngreſſu, cui ipſa in vita (4) ſua 
contradicere non potuit, quod in forma 
ſubſcripta erit placitandum (5). Si 
contra petittonem mulieris tenens ex- 
dpiat, quod habuerit ingreſſum per 
judicium, et compertum fuerit, quod 
ber defaltam, ad quod tenens neceſſe 
habet reſponder”, 1 ab eo queratur, 


tunc ulterius habet neceſſe oftendere 


Jus ſuum, ſecundum formam brevis, 
quod prius impetravit ſuper virum et 
Uxorem, Bt 4 verificare poterit quod * 
habuerit, vel habet jus in tenemento 
Petite, nihil capiat mulier per breve 
ſuum. Dued ſi oftendere non poterit, 
2 mulier tenementum petitum : 
oc OY quod fi vir abſentaverit 
e, et ngluerit jus uxoris ſuæ de- 
endere, vel invita uxore ſua reddere 
deluerit, i uxor ante Judicium venerit 


342] 


. 


IN caſe when a man doth loſe by 

default the land which was the 
right of his wife, it was very hard 
that the wife, after the death of her 
huſband, had none other recovery but 
by a writ of right; wherefore our 
lord the king hath ordained, that a 
woman, after the death of her huſ- 
band, ſhall recover by a writ of en- 

(whereto ſhe could not diſagree 
during his life) which ſhall be plead- 
ed in form under-written. 
tenant do except againſt the demand 
of the wife, that he entered by judge- 
ment, and it be found that his entry 


was by default, whereto the tenant of _ 


nece iy muſt make anſwer, if it be 
demanded of him, then he ſhall be 
compelled to make further anſwer, 
and to ſhew his right according to 
the form of the writ that he purchaſed 
before againſt the huſband and the 


wife, And if he can verify that he 
hath or had right in the de- 
manded, the woman ſhall gain no- 


thing by her writ; which thing if he 

cannot ſhew, the woman ſhall re- 

cover the land in demand ; this bein 
obſerveg, 


If the 


he 2 
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(7), parata petenti reſpondere (8), et 
its ſuum defendere (9), admittatur 
uxor. Eodem modo (11) ft tenens in 
dotem, per legem Angliæ, vel aliter 
ad terminum vitæ (12), vel per do- 
num (13) in quo reſervatur reverſio, 
fecerit defaltam, vel reddere voluerit 

16), admittantur heredes (14), vel 
illi ad ques ſpectat reverſio (15), ad 
reſponſionem (17), fi venerint ante 
judicium (10). Et fi per defaltam, 
vel reddition* reddatur judicium, tunc 
habeant hered', vel illi ad quos ſpectat 
reverſio, poſt mortem hujuſmodi tenen- 
tium, recuperare per breve de ingreſ- 


fu (18): in quo ohſervetur idem pro- 


ceſſus, ſicut predi? eft in caſu ubi vir 


amittat per defaltam tenementum uxoris 


ſue, Et fic in caſibus predit due 


concurrunt actiones (19) una inter 
petentem et tenentem, et alia inter te- 
nentem jus ſuum 18 et pe- 
tenten. Vide 20 E 1. defenſio juris, 
fol. 88. 


Cap. 3. 


obſerved, that if the huſband abſent 
himſelf, and will not defend his wife', 
right, or againſt his wife's conſent 
will render the land, if the wife d 
come before judgement, ready to 
anſwer the demandant, and to defend 
her right, the wife ſhall be admitted. 
Likewiſe if tenant in dower, tenant 
by the law of the land, or other wiſe 
for term of life, or by gift, where the 
reverſion is reſerved, do make default, 
or will give up; the heirs, and they 
unto whom the reverſion belongeth, 
ſhall be admitted to their anſwer if 
they come before judgement; and if 
upon ſuch default, or ſurrender, judge- 
ment hap to be given, then the heirs, 
or they unto whom the reverſion 
belongeth after the death of ſuch te- 
nants, ſhall have their recovery by 
a writ of entry, in which like procels 
ſhall be obſerved as is aforeſaid, in 
caſe where the huſband loſeth his 
wife's land by default. And fo in 
the caſes aforeſaid two actions do con- 
cur, one between the demandant and 
tenant, and another between the te- 
nant ſhewing his right, and the de- 
mandant. 


(Regiſt. 232. 6 Rep. 8. 8 Co. 72. 26 H. 8. 2. Fitz. Cui in vita, 7, 8, 9, 10, 11. 14. 16, 17. 19, 
20. 22. 26. 28. 30. 32. 34. I Inſt. 3 52. b. 353. a. 355. a. 366. a. Dyer, 298. 315. 341. Fitz. Re- 
ſceit, 1. 3. 5, 6. 9. 11, 12. 19. 27. 30. 32. 139. 10 Rep. 44. 5 Ed. 3. 61. Cro. Car. 43. Keilw. 128. 


Regiſt. 133. 32 H. 8. c. 28.) 


(1) Vir amiferit.] This is to be underſtood of the huſband and 
the wife, for the huſband alone is not tenant to the præcipe, and 


10 H. 4. Diſ- 


therefore it was the opinion of Hankford, that if the land be re- 


ſel. . 30 E. 3. 6. covered againſt the huſband ſole, that after the death of the huſ- 


Reſceit 128. 
48 E. 3. Pl. Com. 


1 b. 19 E. 2. 
eceit 176. 


band the wife ſhall have an aſſiſe; but Fitzh. in abbreviating this 
caſe ſaith, that it is hard to be proved by reaſon, becauſe the wife 
cannot be difſeiſed (during the coverture) but where the huſband 


2 E. 2. ib. 148. is diſſeiſed, but of ſuch a recovery ſhe cannot have a cui in vita 
upon this ſtatute : but ſeeing the huſband was not tenant to the 
præcipe, this can be no diſcontinuance, and therefore not like to 2 
feoftment, for that conveyance 1s compleat and good, but ſo is not 
the recovery, and therefore in that caſe the wife may enter after 
the death of her huſband; but when the præcipe is brought againlt 
the huſband and wife, it may be ſaid that vir amiſerit, for it 13 
principally his act or default; and therefore though the words 
3211. 8. cap. 28. Of the ſtatute of 32 H. 8. be (ſuffered by the huſband _—_ 


a feined recovery againſt the huſband and wife is Within 


ſtatute, 


(2) Ve 
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(2) Per defaltam, ] A recovery by render is within the equity 
of this ſtatute, becauſe it is within the ſame miſchief; but a re- 
covery by action tryed is out of this ſtatute. 

It is faid, that a recovery by default in a ceſſavit againſt the 
huſband and wife, doth binde the wife ; but I hold the law to the 
contrary, unleſſe the cauſe of the action be juſt, and then it bind- 
eth, as in all other caſes; for this act giveth no remedy, but where 
the recovery is without title, 

In a quid juris clam, quod permittat, aſſiſe of rent, ſcire Facias, 
attzint, &c, the wife upon default of the huſband ſhall be re- 

eived. 

a In a guare impedit againſt the huſband and wife, the wife ſhall 
not be received upon the default of the huſband; for the Record 
faith, Inſpeta cauſa confectionis flatuti manifeſte liguet, quod non eft 
in caſu conſimili; for the huſband may preſent alone. 

(3) * Zuod fuerit jus uxoris ſue.) This is intended of a fee- ſim- 
ple, for ſo is us regularly taken; and this act faith, that the wife 
had no recovery but by a writ of right, which none can have but 
tenant in fee-ſimple, and ſo one part of this a& doth expound 
another; and for tenant in taile (reduced formerly (as hath been 
ſaid) at this parliament to a divided and particular eſtate) and for 
tenant for life proviſion is made 1a the next chapter by a guod ei 
defarceat, as ſhall be declared when we come thereunto; for tenant 
in taile, and tenant for life are out of the letter of this ſtatute, be- 
cauſe they could have no writ of right; and yet if the huſband and 
wife ſeiſed in the right of his wife for terme of her life loſe in a 
præcipe quod reddat by default, and the huſband die, the wife ſhall 
have a cui in vita, for this is, as it were, a demiſe made by the 
huſband, for otherwiſe ſhe ſhould be without remedy, for ſhe cannot 
have a guod ei deforceat, as ſhall be ſaid hereafter. 

If lands during the coverture be given to the huſband and wife, 
and their heirs, this is jus uxoris within this ſtatute. 

(4) Cui ip/a in vita.) Sir William Herle ſaid, that he had ſeene 
in auncient time, that where the huſband aliened the right of his 
wite, ſhe had no other recovery but by a writ of right, yet I finde 
in Bracton and Fleta, that a cui in vita in their times lay upon the 
alienation of her huſband. 

(5) Quod in forma ſubſeripta erit placitand*.) If the tenant doth 
plead in barre the recovery by default, he muſt averre the title of 
his writ, whereupon if iſſue be taken, and found for the tenant, the 
demandant ſhall take nothing by her writ, and if it be found for 
her, ſhe ſhall recover the land. 

(6) Hoc obſervato quod ſi wir abſentaverit.] This act having be- 
fore given the wife a cui in vita after the deceaſe of her huſband, 
doth by this branch give her a remedy upon the default, or red- 
dition of her huſband in his life time to defend her right, ſo as ſhe 
ſhould not be driven to a reall action after the deceaſe of her 
huſband, and this receit to the wife is given by this act, which ſhe 
could not have at the common law. | 

This act doth extend to courts that be not of record; as if 

uſband and wife be ſued in a court baron by writ of right, &c. 
upon the huſbands default the wife ſhall be received. 
, Upon /zint pleder of the huſband, the wife ſhall not be received 
the opinion of Priſot: but it is reſolved in $ E. 2. to the con- 
mary; yet I hold the law with Priſot ; upon a nient dedire, gre 
Ni 
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49 E. 3. 23. 

50 Z. 3. 7. 

47 E. 3. 13. 

See the firſt part 
of the Inſtitutes, 
ſe. 675, 

4 E. 2. Cui in vi- 
ta. 20. F. N. B. 
193. i. 

36 H. 6. Fauxer 
Recovery 27. 

2 H. 6. 1. 7E. 3. 
15. 19 E. 3. Re- 
ceit 14. 34 Al. 
p. 3. Paſch. 
28 E. 1. 
Coram rege. 
Ceſtria. Bract. 
Ii. fo. 367. Fleta, 
Ii. 5. e. 22. 7 K. 3. 
62. Lib. 6. fol. 8. 
Ferrers caſe. 
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4 E. 3. 38, 39» 
5 E. 3-4-33E. 3. 
Avowry 255. 

2 E. 4. 13. 

F. N. B. 156. 

7 E. 3. 6. 


4 E. 3. 19. 


E. 3. 58. 
Lee tha fed part 
of the Inſtitutes, 
ſcck. 594. 
Bract. Ii. 4. 
321. b. Fleta, 
I. 5. c. 34. 36. 
Cuſtumier de 
Norm. cap. 10. 
21 E. 4. 65. 
22 E. 4. 30. 
24 H. 8. 
Pleadings Br. 


2 Regiſt. F. N. B. 
19. g· 

Mich. 18 E. 1. in 
banco Rot. 222. 
Theoinas de 
Maws caſe. 

33 H. 6. 21. 
Vide 13 R. 2. 
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v 5 E. 2. receit 


165. See the firſt 
part of the Inſti- 


tutes, ſet, 668, 
669. 675. 

Lib. 11. fol. 39. 
Metcalfes caſe. 
12 Ail. 31. 

22 E. 3. receit 
139. 17 E. 2. 
ibid. 173. 


22 Aſſ. 11. 22. 


24 E. 3 29. 
2 Hl. 4. 2. 

d 10 E. 3. 27. 
12 E. 3. receit 
139. 14 E. 3. 
ib. 15 29 Aſſ. 
36. 3 
3 H. 4. 18. 

34 H. 6. receit 
73. 22 Hf. 6. 1. 


2 H. 4. 2. 7 E. 3. 


32. 28 E. qr. 

20 E. 3. reccit 
16. 22 Aſſ. 27. 
9 E. 3. 12. 

20 H. 6. 37. 


Firſt part of the. 


Inſtitutes, ſe. 
665. 668, 669. 


42 Aſl. 4. 3 E. 3. 
receit 47. 19 E. 3. 


ib. 15. 10 E. Js 
51. 9 E. 4. 16. 
＋ 10 E. 3. 4+ 
12 R. 2. receit 
97. 18 E. 3. 


3% 33. 


8. E. 3. age 61. ner of pleas, 


24 E. 3. 68. 
20 Hf. 6. 23» 


10 E. 3. 27. 


10 E. 3. 32, 33. 


31 E. 3. receit 
126. II E. 3. 


ib, 119. 48 E. 3. 


25. 2 E. 4. 27. 


E. 3. 23. 
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nibil dicit the feme ſhall be received within the purview of this ſa. 
tute, 4 E. 3. receit 46, | 

(7) Si uxor ante judicium wenerit.) V It is to be obſerved, Firg, 
that the time of the receit is when judgement ſhould be given, 
2. It is to be underſtood de principal; judicio, as in an admeaſure. 
ment of paſture judgement is given that admeaſurement ſhall be 
made, and if after admeaſurement wade and retourned the baron 
maketh default, the wife ſhall be received before the principal 
judgement given. 

© And ſo in an aſſiſe of mordaunc' againſt the huſband and wife, 
if the aſſiſe be awarded by default, if after the baron make default 
before the principall judgement, the wife may bee received; and 
ſo in the aſſiſe of novel diſſeiſin. 

4 And albeit ſhe come not at the time of the default, yet if he 
come before judgement ſhe ſhall be received, and ſo of him in the 
reverſion or remainder, and ſo if default be made at the nift priu;, 
receit may be prayed in bank, for the juſtices “ of ai prius have no 
power to allow the receit, but the ſafe way 1s to pray it there, 

In an aſſiſe the huſband and wife plead a record and faile thereof, 
the words of an act made at this parliament, cap. 25. be, Habeat' 


Pro diffeiftore abſque ulla recognitione, and yet the wife ſhall be re- 


ceived in that caſe upon the default of her huſband, for the words 
be ab/que ulla recognitione, that is, of the recognitors of the afliſe, 
and not ab/que ulla receptione, Ic. 
Al briefe de enquirer pur waſte le fem ſerra receive, mes apres |t 
waſte trove ſur le briefe d'enquirer pur waſte, el ne ſerra receive, car 
ſerra inconvenient que le fem trier” le matter de novel. 
(8) Parata petenti reſpondere.] And in reſpect of this word 


[parata] tenant by receit ought alway to appeare, for upon any 
default made, judgement ſhall be given. 


Littleton ſaith, that in every caſe that the wife is received for 
default of her huſband, ſhe ſhall plead and have the ſame advan- 


tage in pleading to defend her right, as if ſhe were a fem (ole 
(ſee the firſt part of the Inſtitutes, ſe&. 665. 668, 669). But ſhe 
cannot after receit levy a fine, for that + were not to defend, but 
to give away her right, but he in the reverſion that is received 
may confeſſe the action. | | : 

The wife after ſhe is received ſhall have her age, or pray in 
aide, though the words of this act be parata petenti reſpondere, that 
is to be underſtood, that when ſhe ought to plead by law, then ſhe 
ſhall be ready to plead. = 

The wife after ſhe be received ſhall vowch and plead all man- 
and take all other advantages, which ſhe and her 
huſband might have done, and ſpecially ſuch pleas, as trench © 


the miſchiefe of the warranty. ; 
(9) Et jus ſuum deftndere. ] This right muſt be intended, which 
the wife had in the lands in demaund at the time when the pre 


was brought againſt her huſband and her, and not at the time 1 
the receit, for if a præcipe be brought againſt her and her huſband, 
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gt gh and after the huſband and wife levy a fine, and after the hu en 

— AM 14. make default after default, albeit the wife hath no right in 5 
23 E. 3. 21. land at this time, yet may ſhe pray to be received for egy 
| 9E. 3 17, which -ſhe had at the time of the originall purchaſed, wh"; 
| 3SE. 3: 10, 11. judgement, and by preſervation of law, as to the demandant, 4 
255 * be ſuppoſed to continue in une et codem ffatu in the tenancy # 
3.40. A | nant 
| 14 E. 3, proce- 
| dendo 4. 32 E. 3. 
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nant in law without any change or alteration of the eſtate, not- 
withſtanding any act done by the tenant. - 

This alſo is to be underſtood not onely of a tenancy in deed, but 
alſo of a tenancy in law, for if the huſband and wife be vowched, 
the wife upon the default of her huſband ſhall be received, and yet 
ſhe can have no cui in vita in that caſe according as this act 

imits. 
: The words be jus ſuum defendere, and therefore ſhe being not to 
all intents a feme ſole cannot confeſſe, nor render the action, 
but he in the reverſion that is received may confeſſe, or render the 
action. 

(10) Zodem modo ſi tenens in dotem, per legem Angliæ, vel aliter ad 
terminum vitæ, vel per donum in quo reſervatur reverfio fecerit defal- 
tam wel reddere woluerit, admittantur heredes wel illi ad quos ſpectat 
reverſio ad reſponſionem, fi venerint ante judicium.) It appeareth by 
Bratton who wrote before this ſtatute, that he in the reverſion 
ſhould be received by the common law, for he ſaith, Poterit etiam 
quis intrare in warrantiam, et /i non vocetur ad warrantum ad pro- 
prii juris tuitionem, ut ſi quis tenuerit ad vitam ſuam, ficut mulier nomine 
dotis, vel alio modo, wel ad terminum terram aliquam, que poſt vitam 
vel terminum reverſura efſet ad dominum proprietatis, fi ſe in fraudem 
et exheredationem iffius permiſerit implacitari ab aliquo cum poſſit do- 
minum proprietatis inde vocare ad warrantum ad defenſionem ſuam, hoc 
omiſerit ; bene poterit dominus ille proprietatis, cum ſibi viderit exinde 
fericulum imminere, comparere per ſe, et fi non vocetur, intrare in war- 
rantiam ad ſuii proprii juris defenfiontm ; cum melius et utilius fit in 
tempore occurrere, quam poſt cauſam vulneratam guærere remedium, et 
maliciis hominum obwviare, 

Upon the recovery againſt ſuch a particular tenant he in the 
reverſion was driven to his writ of right, but he in the remainder 
was without remedy, if he never had ſeiſin; ſee the firſt part of the 
Inſtitutes. 

(11) Zodem modo.] Though it be ſaid here coder modo, in the ſame 
manner, yet it is not in the ſame manner to all purpoſes, for the 
wife upon the default of her huſband ſhall be received without 
ſhewing any cauſe. But ſo ſhall not he in the reverſion, and 
therefore it is not eodem modo in that reſpect, and the reaſon of the 
diverſity is, for that the feme is party to the action, and affirmed 
tenant by the bringing of the præcipe, but he in the reverſion is a 
meere ſtranger to the action, and therefore ought to ſhew caule 
how the reverſion is in him. | ' 

But as to age, he in the reverſion ſhall have the ſame in the ſame 
manner, as the wife ſhall have it, the demandant ſhall count of new 
againſt the wife that is received, and eoden: modo againſt them in 
reverſion or remainder. 

(12) Si renens in detem wel aliter ad terminum vitæ.] In a writ 
brought againſt a feme gardein in chivalry and her huſband, the 
wife ſhall not be received for the default of her huſband, for it is 
out of the words of the ſtatute, and the huſband hath power to 
alien, or loſe the chattell. 

(13) Vel per donwm.] This is to be underſtood of a tenancy in 
talle, apres polſibilitie de iſſue extinct, and not of an eſtate in taile 

enerall or ſpeciall, for upon an eſtate in taile no receit is given 
/ this act, becauſe it is an inheritance which may continue for 


ever. 
| (14) 4d- 
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2 E. 2. receit 


Weſtm. ſecond. Cap. 3. 
(14) Admittantur hæredes.] * By colour of theſe words, the 


147. 20 E. 3. re- heire apparent of tenant in taile making default, &c, hath been 


ceit 17. 

8 E. 3 3 

45 E. 3. 19. 
23 H. 6. receit 
156. 5 E. 3. 61. 
6 E. 3. 14. 

15 E. 3. receit 
124. 5 f. 5. 11. 
11 E. z. receit 


117. 10 H. 6. 24. 


28 E. 3. 98. 
33 H. 6. LED 
41 E. 3 8. 
22 H. 6. 1. 
19 H. 6. 46. 
40 E. 3. 12. 


4 E. 2. receit 
160. 18 E. 3. 13. 


23 E. 3. tit. 


receit 166. 


4 E. 4. 14. 


16 H. 7. 5. 
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6 E. 3. 16. 4 E 
xcceit 4. 22 E 3. 
10. 1 II. 6. 4. 
2 H. 6. 14. 
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admitted, /ed non eſt lex, quia nullus eft heres viventis, 

(15) Ad ques ſpectat reverſio.] He muſt have a reverſion, and 
not onely a condition or poſlibility. 

A wite being tenant for life is received upon the default of her 
huſband, and after makes default, he in the reverſion ſhall be re- 
ceived ; and fo note a receit upon a receit; and ſo if a baron and 
feme be received, and after the baron make default, the feme ſhal} 
be received. | 

If an infant make a leaſe for life, though the leaſe be defeaſible, 
yet upon the default of the leſſee, he ſhall be received, and ſo it is 
of a leaſe by baron and feme. 

One may be received by attorney by a ſpeciall writ affirming 
infirmity, and the words of the ſtatute are generall. 

In a precipe the tenant maketh default, &c. he in the reverſion 
prayeth to be received, and ſheweth that he let the land to the te- 
nant and another for life, and the demandant was driven to main. 
tain his writ. 

If tenant for life pray in aide of him in reverſion, and he refuſe 
to joyne, and after tenant for life maketh default, &c, he in rever- 
ſion ſhall not be received, becauſe he refuſed to joyne, but if he 
had joyned, and after the tenant make default, he ſhould have been 
received. ä 

Regularly for a reverſion created hanging the writ there ſhall 
be no receit: but if the leſſee make the writ good, there ſhall be 
a receit: as if a præcipe be brought againſt B. that hath nothing, 
and the terre-tenant make a leaſe for life to B, he ſhall be 


received. 


2 If tenant for life be impleaded, and ſurrender hanging the 
writ to him in reverſion, he ſhall be received, and yet he hath no 
reverſion in him, er fic in ſimilibus. 

d If a rent be demaunded againſt tenant ſor life, he in the re- 
verſion or remainder ſhall be received by the equity of this ſta- 
tute; albeit the words be, ad guos Hectat revertic, yet he in the 
remainder upon default of tenant for life, ſhall be received, for he 
is in the ſame miſchiefe. | 

The king fhail not be received, for he cannot become tenant, 
nor be in loco tenentis. 4 E. 3. 38. 25 E. 3. 47. 

© It is not neceſſary, that he that prayeth to be received hath the 
immediate reverſion ; for if a leaſe for life be made, the remainder 
for life, he in the reverſion ſhall he received; ſo it is where the 
reverſion is graunted for life, he in the reverſion in fee way be 
received: but if he that hath the meane eſtate, and he in the te- 
verſion or remainder in fee pray to be received at one time, he 
that hath the immediate particular eſtate, in reſpect of the promi: 
mity ſhall be received, but if he be received and make default, be 
in the reverſion in fee ſhall not be received. 

(16) Fecerit defaltam wel reddere wolucrit.) 4 Feynt pleder Was 
not (as hath been ſaid) within this act, but is remedied by a later 
ſtatute, in caſe of him in reverſion. i 

e But a tent dedire, and a nihil dicit are (as hath been ſaid) 
within the purview of this act, both for him in the reverſion, a 
the wife alſo, for they are in equall miſchiefe. 


if 
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If the appearance of the tenant be recorded, and after he depart 
in deſpight of the court, he in the reverſion ſhall be received, for 
judgement 15 to be given upon the default. : 

(17) 4d reſponſionem.] That is, when the time come when by 
law he ought to anſwer, and therefore he ſhall have his age, or 
ray in aide, &c. 

1 Vide flatut. de anno 20 E. 1. where he that prayeth to be re- 
ceived, before his receit ſhall finde ſurety, &c. and the ſtatute of 
13 R. 2. cap. 17. to that purpoſe, but thoſe ſtatutes extend not to 
a feme, that is to be received in default of her huſband, becauſe ſhe 
is party to the writ, but to him in the reverſion or remainder, that 
is a ſtranger to the writ, er venir a latere. 

(18) Þ Pot mortem hujuſmodi tenentium recuperare per breve de 
greſz, &c.] This is underitood of a writ of entry ad communem 
ligen, which is a ſpeedier remedy, then a writ of right, and the 
demandant ſhall count upon a demiſe according to the writ and 
uſuall forme, and if the tenant traverſe the demiſe, the demandant 
ſhall maintain his count by the recovery by default, 

(19) Et fic in caſubus prædictis dug concurrunt actiones.] For in 
theſe caſes the tenant ſhall ſnew his right according to the forme 
of the writ, wh-reupon he recovered, even as the tenant ſhall doe 
in the cui in vita, upon the former part of this act, and therefore 
this branch ſaith, Duæ concurrunt actiones, vis. the writ of entry 
upon this action, and the former writ, whereupon the recovery was 
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by default. 


CAP. 


7 N caſu quando vir implacitatus 
(1) de tenemento reddit tenementum 
peritum adverſario ſus de plano, poſt 
mrtem viri, juſticiarii adjudicent mu- 
leri dotem ſuam, fi per breve petat. 
ved in caſu quando vir amittet per de- 
faltam tenementum petitum, fi mulier 
poſt mortem viri petat dotem, et com- 
perium eſt, quod per aliguos juſticiarios 
ajudicata fuit dos mulieri petenti, non 
lante defalta, quam vir ſuus fecit, 
alis juſticiariis in contraria opinione 
exiflentibus, et contrarium judicant- 
bus, ut de cætero hujuſmodi ambigui- 
tas amputetur, et fit in certo: ordi- 
vatum eft quod in utrogue caſu audiatur 
nulier, que dotem petit. Et ſi ex- 
dhiatur contra ipſam, quod vir fuus 
Feneggentum, unde dos petita eft, amiſit 
36 Judicium, per quod dotem habere 
on debet, et fi ſuæ ratur per quod j u- 

| dictum, 


IV. [ 347 ] 


N caſe where the huſband, being 
impleaded for land, giveth up the 
land demanded unto his adverſary by 
covin; after the death of the hul- 
band, the juſtices ſhall award the wife 


her dower, if it be demanded by writ. 


But in caſe where the huſband loſeth 
the land in demand by default, if the 
wife, after the death of her huſband, 
demandeth her dower, it hath been 
proved, that ſome juſtices have award- 
ed unto the woman her dower not- 
withſtanding the default which her 
huſband made, other juſtices being 


of the contrary opinion, and judging + 


otherwiſe. o the intent that from 
henceforth ſuch ambiguity ſhall be 
taken away, it is thus ordained in 
certain, that in both caſes the woman 
demanding her dower ſhall be heard, 
And if it be alledged againſt her, 
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dicium, et compertum fuerit quod per 
defaltam, ad quod tenens neceſſe habet 
reſpondere, tunc oportet tenentem ul- 
terius reſpondere, et oftend:re quod ipſe 
tenens jus habuit, et habet in prædicto 
tenemento, ſecundum formam brevis, 
quod tenen: prius ſuper virum impe- 
travit, Et ji oftendere poterit, quod 
vir mulieris non habet jus in tenement”, 
nec aliquis alius quam ipſe 7 tenet : 
recedat quietus, et uxor nibil capiat 
de dote. Duod ſi oftendere non poterit, 
recuperet mulier dotem ſuam. Et fic 
in caſibus iſl is, et in quibuſdam caſibus 
ſubſequent, s. quando uxor dotata 
amittat dotem (3) ſuam per defaltam 
(4), et tenentes in libero maritagio 
per legem Anglia, vel ad terminum 
vitæ, vel per freodum talliatum, con- 
currunt plures actiones (2). Quia 
hujuſmodi tenentes, cum oporteat eos 
petere tenementa ſua per defaltam 
amiſſa (9), et cum ad hoc pervent' 
fuerit, quod tenens neceſſe habeat (6) 
oftendere jus ſuum, non poſſunt ipſi, ſine 
his (7) ad quos ſpeftat reverſio, de jure 
reſtondere: et ideo concedatur ets, 
guod vocent ad warrant” ſecundum te- 
rorem brevis, ac ft eſſent tenentes 
in priori brevi (8) warrant” habeant 
(5). Et cum warrantus warranti- 
zaverit, procedat placit” inter illum gui 
ſeiſitus eft et warrantum, ſecunt/um 
tenorem brevis, quod tenens prius im- 

petravit, et per quod recu- 

[ 348 ] paverit per defaltam. Et 
| ft ex pluribus actionibus 

ad ultimum perdeniat ad unum 
Judicium, videlicet ad hoc qued hujuſ- 
modi petentes recuperent petitionem 
uam, vel quod tenentes eant quieti, 
Et ſi actio hujuſmadi tenentis, qui ne- 
ceſſe habet eftendere jus fuum, meta 
fuerit per breve de recto, licet magna 
aſſiſa, vel duellum jung i non poſſurt per 
verba conſuela, jungi tamen poſjunt 
per verba ſatis atta. Dua cum te- 
nens in hoc quod oftendat jus ſuum, 
g ei competet per breve quod prius 
nnpetravit et fit loco acleris, bent po- 


terit 
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that her huſband loſt the land, wheregs 
the dower is demanded by judgement, 
whereby ſhe ought not to have 
dower, and then it be enquired þ 

what judgement, and it be found that 
it was by default, whereunto the te. 
nant muſt anſwer; then it behoyeth 
the tenant to anſwer further, and to 
ſhew that he had right, and hath 
in the foreſaid land, according to the 
form of the writ that the tenant he. 
fore purchaſed againſt the huſband, 
And if he can ſhew that the huſband 
of ſuch wife had no right in the lands, 
nor any other but he that holdeth 
them, the tenant ſhall go quit, an! 
the wife ſhall recover nothing of her 
dower; which thing if he cannot 
ſhew, the wife ſhall recover her dower, 
And ſo in theſe caſes, and in certain 
other following, that is to ſay, when 
the wife being endowed loſeth her 
dower by default, and tenants in fre: 
marriage, bY the law of England, cr 
for term of life, or 1n feetail, divers 
actions do concur for ſuch tenants, 
when they muſt demand their land, 
loſt by default: and when it is come 
to that point, that the tenants mul: 
be compelled to ſhew their right, they 
cannot make anſwer without them to 
whom the reverſion of right belong- 
eth; therefore it is granted unto them 
to vouch to warranty, as if they 
were tenants, if they have a warranty: 
And when the warrantor hath wat- 
ranted, the plea ſhall paſs between 
him that is ſeiſed and the warranto!, 
according to the tenor of the will 
that the tenant purchaſed before, and 
by which he recovered by default; 
and fo from many actions at length 
they ſhall reſort to one judgement, 
which is this, that the demandants 
ſhall recover their demand, or the 
tenants ſhall go quit, And if the 
action of ſuch a tenant; whig by 
compelled to ſhew his rig" 15 
moved by a writ of right, though t 


Joy" 
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eit warrant' defendere jus tenentit, 


qui laco petentis (ut dictum t habet, 
& ſeiſinam anteceſſoris ui offerre et 
defendere per corpus liberi hominis ſut, 
vel ponere ſe in magnam aſſiſam, et 
+etere inde recognitionem fiert, utrum 
1% majies Jus habeat in tenemento 
petite, an predictus talis : vel alio 
nuds jungi poterit magna afſiſa, et fic 
talis warrantus defend” Jus, Sc. Et 
crgnoſert ſeiſmam anteceſſoris ſui et 
ponit ſe in magnam aſfiſam, Sc. et pe- 
tit recognitionem freri, ut rum ipſe majus 
jus habeat in prediets tenemento, ut in 
illb de quo feaffevit talem, vel quad 
talis remifit, et quietum clamavit, Cc. 
an prediftus talis, &c. Cum alt- 
quando contingat (10), quad mulier 
non habens jus nz dotem hæredi- 
tatis heredis alicujus infra etatem 
exiſten', impetret breve de dote ſuper 
cuſlodem, et cuſtos per favorem mulieri 
ditem redliderit, vel defaltam fecerit, 
vel placitum ita fictum per colluſionem 
defenderit, per quod dos hujuſmodi mu- 
lier: (in præjudicium beredis) adju- 
aicata fuerit: proviſum eft quod heres, 
cum ad ætatem pervenerit, habeat ac- 
trnem fetendi ſeiſinam anteceſſorts ſui 
verſus hujuſmodi mulierem, qualem ha- 
beret verſus guemeunque alium defor- 
cratorem, ita tamen quod ſalua fit mu- 
lieri verſus petentem exceptio oftendendt, 
quad jus habet in dote ſua, qued fi 
gftendere poterit, recedat quieta, et do- 
tem ſuam retineat, et fit heres in mi- 
ſericordia, et amercietur graviter ſe- 
cundum diſcretionem juſticiariorum. 
Sin autem recuperet heres petitionem 
an. Eodem modo ſubveniatur mu- 
leri, ſi heres vel alius eam implaci- 
taverit de dote ſua, fi dotem ſuam per 
deſaltam amiſerit. In quo caſu ſua 
«falta non ſit ei ita uf dorms. guin 
autem ſuam ( jus habeat ) recuperare 


Poſſt, et fat ei tele breve: 
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it ſhall 


joyned by the words accuſtomed, yet 

e joyned by words conve- 
nient; for when the tenint, in that 
he ſheweth his right which belongeth 
to him by the writ that he before 
purcha'ed, inſtead of a de nandant, 
the warrantor may well defend the 
right of the tenant, which is account- 
ed in place of the demandant, as be- 
fore is ſaid, and offer to defend the 
ſeifin of his anceſtors by the body of 
his freeman, or put himſelf in the 
great aſſiſe, and pray recognizance to 
be made, whether he hath more right 
to the land in demand, or elſe the 
party before named. Or otherwiſe 
the great aſſiſe may be joyned thus, 
talis defendit jus, Fc. and ſo the war- 
rantor may defend the right, and 
knowledge the ſeiſin of his anceſtor, 
and put himſelf in the great aſſiſe, &c. 
and pray recognizance to be made, 
whether he hath more right in the 
foreſaid land, as in that whereof he 
infeoffed ſuch a man, or that ſuch a 
one relzaſed and quit claimed, &c, or 
elſe the foreſaid party, &c. And 
where ſometime it chanceth that a 
woman not having right to demand 
dower, the heir being within age, 
doth purchaſe a writ of dower againſt 
a guardian, and the guardian endow- 
eth the woman by favour, or maketh 
default, or by alan defendeth the 
plea ſo faintly, whereby the woman 
is awarded her dower in praqqudice of 
the heir; it is provided, that the heir, 
when he cometh to full age, ſhall 
have an action to demand the ſeiſin 
of his anceſtor againſt ſuch a woman, 


like as he ſhould have againſt any 


other deforceor; yet ſo, that the wo- 
man ſhall have her exception ſaved 
againſt the demandant, to ſhew that 
ſhe had right to her dower, which if 
ſhe can ſhew, ſhe ſhall go quit and 
retain her dower, and the heir ſhall 
be grievouſly amerced, according to 


the diſcretion of the juſtices; * 5 
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Weſtm. ſecond. 
if not, the heir ſhall recover bis de. 


or if ſhe loſe her dower by default. 


Cap. 4 


mand, &c. In like manner the wo. 
man ſhall be aided, if the heir or any 
other do implead her for her dow 


er, 
which caſe the defauit ſhall not he 0 
prejudicial to her, but that ſhe ſha! 
recover her dower, if ſhe have right 
thereto, and ſhe ſhall have this 
Writ: 


Præcipe A. quod juſte * (11), &c. reddat tali, que uit uxor talis tantam ter- 
ram cum pertinentiis in C. quam clamat eſſe rationabilem dotem ſuam, vel de rn. 
tionabili dote ſua, et quam preditius talis ei defarceat. 


Et ad iſlud breve habeat tenens ex- 


ceptionem ſuan, ad ſtendendum, quod 


mulier jus non habet in dote (12). 
Quod ſi verificare poterit, recedat quie- 
tus, alioguin recuferet mulier tene- 
mentum, quod prius tenuit in date. 
Et cum temporibus retroacqtis aliguis 
amiſiſſet terram ſuam per defaltam, non 
hahuit aliud ec uperare quam per breve 
de recto, quod eis competere non potuit, 
gui de mero jure loqui non potuerunt, 
weluti tenentes ad terminum vitæ, vel 
per liberum maritagium, vel per fro- 
dum talliatum, in quibus caſubus ſal- 
wvatux reverſio (13). Proviſum eft 
quod de cætero non fit eorum defalta eis 
flatum ſuum 
(ft jus habeant) recuperare poſſint per 
aliud breve quam per breve de recto. 


De maritagio amiſſo per d:faitam fiat 


ale breve: 


And to this writ the tenant ſhil 
have his exception, to ſhew that ſhe 
had no right to be endowed; which 
if he can verify, he ſhall go quit; if 
not, the woman ſhall recover the 
land whereof ſhe was endowed be- 
fore. And whereas before time, if 
a man had loſt his land by default, he 
had none other recovery than by a 
writ of right, which was not main- 
tainable by any that could not clam 
of meer right, as tenants for term d 
life, in free marriage, or in tail, i 
which eſtates a reverſion is reſerved; 
it is provided, that from henceforth 
their default ſhall not be fo prejud- 
cial, but that they may recover thel 
eſtate by another writ than by a unt 
of right, if they have right. For 
land in free marriage, loſt by default 
ſuch a writ ſhall be made: 


Precipe A. quod juſiz (11), Cc. reddat B. manerium de C. cum . 


Eodem mods de tenemento ad termi- 


#:nentits, quod clamat eſſe jus et maritagium ſuum, et quod predifus 4 6 


defarceat. 


Likewiſe of land for term of lift 


num vita per defaltam amiſſi, fiat loſt by default, this writ ſhall de 


tale breve . 


made: 


Præcipe A. quod juſle, &c. reddat B. manerium de C cum Nn 


forceat. 


quod clamat tenere ad terminum vite ſuæ, et quad prædictus 4 4 


$imihitn] 
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Similiter, 


Cap. 4. 


＋7349 


z 


Hund clamat tenere ſibi et hæredibus ſuis de corpore ſuo legitimè procreatis, 


DO . . | 
et quod prædictus A. ei deforceat, Ic. 


(14 H. 4. f. 31. 50 Ed. 3. f. 7. Fitz. Dower, 80. 140. 173. Fitz. Voucher, 46 59. 159. 167. 
196, 261. 275, 276. 300. 11 Rep. 62. Hob. 299. 6 Rep. 8. 1. Inſt. 13 1. b. 454. b. 355-2. 359-4. 


Fitz, Quod el de force At, 15 25 25 dy 57 6. 8, 9, IO, 11, 12, 13. 17 Cro. Car. 445. 
Regiſt. 17 7. b. 230. Raſt. 49 1.) 


1) In caſa quando wir implacitatus, &.] It appeareth by tne 
preamble of this itatate, that if a recovery had been in a reall ac- 
ton againſt the huſband, and the huſband did render the land to the 
demandant, that notwithſtanding this recovery, the wife ſhould re- 
cover her dower. But if the huſband had loſt by default, it was a 

ueſtion and a doubt, whether in that caſe ſhe ſhould recover or no; 
and ſome judges would give judgement for the woman, and ſome 
were in a contrary opinion. Here is to be noted, that a recovery 
by reddition of the huſband, is not of fo great account in Jaw as a 
recovery againſt the huſband by default; but therein before this 
act this diverſity was holden for law, that if in a writ of dower 
the tenant did plead the recovery in barre, the demandant might 
reply, Que ceo fuit per fraud, ou per colluſion, on per gree le baron, as 
Britton faith, who wrote before this ſtatute ; but if it were by 
default without covin, then the greater opinion was, it barred the 
feme. 

But the reddition of the huſband was holden for clear law, as it 
was adjudged the yeer before the making of this act, for that the 
wife was ready to maintain the title of her huſband. 

: All this is to be underſtood, where he that recovereth hath no 
right, for where he that recovered either by reddition or default had 
right, there neither the common law, nor this ſtatute extended 
thereunto. 

If the recovery he had by verdict, the feme ſhall not falſiſie in 
the point tryed, but ſhe may ſay, that he might have pleaded a bet- 
ter plea, or confeſſe and avoid the recovery. 

(2) Yuando uxor dotata amittat dotem ſuam per * defaltam, et te- 
nentes in libero maritagio per legem Angliz, wel ad terminum vitæ, vel 
per feodum talliat', concurrunt plures ations, Sc.] By this act the 
writ of quod ei deforceat is given; at the common law there lay no 
writ of quod ei deforceat, but by cuſtome there did, as in Wales. 

t tenant in gower, tenant by the courteſie, or tenant for life 
had loſt by default, they were without remedy, becauſe they could 
not have a writ of right. Another miſchief was, that ſecing by the 
hrſt chapter of this parliament it did alter the eftate of tenant in 
tank: mariage, and tenant to them and the heirs of their bodies, 
. xc. from a ſee-ſimple to an eſtate tail, whereupon a reverſion in 
Hm of ſtate was in the donor expectant; by reaſon whereof, if 
3 by default had been againſt tenant in frank-mariage, or 
hes. 1 . % tail, they had been alſo without remedy, becauſe 
=. ate being fo changed, the could not have a writ of 

= 24 more then the owner tenants for life here recited couid 
ak erefore by this act a quod ei deforceat is given to them all, 
40 i that (as hath been ſaid) the makers of the 
viſion for MY change of the eſtate tail, and providently made pro- 
bor tenant in tail by this act. 
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It is agreed, that if a recovery by default be had apainſ th 
huſtand ard wife, tenants in frank-mariage, or tenants for tem 
of their lives, that they ſhall have a gued ei deforceat upon this ad: 
but it is holden in ſcme books, that if the huſband and the wife h. 
ſeiſed, as in the right of the wife, for term of her life, and a je. 
covery be had againſt them by default, that they ſhall not have: 
quod ei deforceat tor three reaſons: 

1. That the huſband is not within the words of the ſtatute, {5+ 
he is not tenant for life, but ſeifed in the right of his wife, who i 
tenant for life. 

2. That the huſband may diſpoſe of his wives eſtate, and alien 
the ſame during his life. 

3. Proviſion is made by the next precedent chapter, that the 
wife in this caſe may have a cui in wita after the deceaſe of her 
huſband. 

But I take it that in this caſe, if the recovery be had meerly by 
default without the agreement of the huſband, that the huſband 
and wife may have a guod ei deforceat by this act; for as to the fi 
reaſon, though the huſband be ſeiſed but in the right of his wife, 
yet the wife 15 tenant for life, and the huſband 1s named but for 
conformity. | 

And if a leaſe be made to a feme ſole, and ſhe taketh huſband, 
ard a recovery be had by default againit them, they ſhall have a 
qued ei deforceat by this act. 

As to the ſecond reaſon, the ſame may be ſaid, when the huſband 
and wite are donees in frank-mariage, or joyntenants for life; 
for in thcſe caſes the huſband may diſpoſe of the lands during 
his life. 

Ard as to the laſt reaſon, this ſtatute intended to give to the te- 
vants for life a preſent remedy to relieve themſelves, as in this cale 
the huſband and wife may during the life of the huſband; for ts 
agreed, that after the death of the huſband the wife ſhall havea 
gued et deforceat. 

But if the recovery be had by the agreement of the huſband, 
then he can never bring a quod ei deforceat, 

(3) Amittat dotem, &c.) This ſtatute doth alſo extend to court 
that be not of record, as the cout baron, as in a writ of right in 
court baron, &c. | | 

(4) Per defaltam.) If A. and B. be ſeiſed of lands, and to tie 
heires of A, a recovery is had againſt them by default, A. 
have a writ of right of his moity, and B. a gued ei deforceat up" 
this ſtatute, and when they recover they ſhall be joyntenan® 
again. . 

2 Two coparceners in taile loſe by default, they ſhall joyne 13 
quod ei deforceat, yet the default of the one is not the default of the 
other: b but if tenant in taile loſe by default, &c. and die, the ile 
in taile ſhall not have a guod ei deforceat but a formedon in the 
deſcender. 5 1 

A departure in deſpight of the court (unleſſe it be in * 
of right after the miſe joyned) is holden to be within this act, f 
he makes default in that caſe when he is demaunded; but uren 
nihil dicit, no quod ei deforceat doth lie. 3 

4 A tenant for term of life makes default in a prgcib-, Aas 
upon he in the reverſion is received and plead to iſſue, and! 


i 6 N Has” the 
found againſt the tenant by receit, and judgement 18 * 
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J-mandant, the tenant ſhall have a quod ei deforceat, for albeit 

there is a verdict given, yet the judgement is given upon the 
lt, 

3 * in an aſſiſe, and in an action of waſte, although the tenant 

make default, yet there is a verdict given, and upon that verdict 

the judgement is given in both caſes, and therefore there no guod 

ci deforceat doth lie within this act. 

A woman brings a writ of dower againſt tenant for life, and 
recover by default, the tenant brings a guod ei deforceat, and re- 
cover by default, the tenant in dower ſhall, have a gued ei deforceat 
by this ſtatute: and ſo note a guod ei deforceat upon a guod ei de- 
orceat. 8 

If the tenant for life in a præcipe vowch, and the vowchee will 
not appeare, by reaſon whereof the tenant loſeth by default, 
he ſhall have a guod ei deforceat by this act, albeit the judgement is 
not given for the proper default of the tenant, for this ſtatute ſaith, 
fer defaltam generally, and not per defaliam ſuam. 

(5) Cum ad hoc perventum fuerit, quod tenens neceſſe habet oftendere 
jus ſun, non poſſunt ipſi fine hiis ad quod ſpectat reverſio de jure re- 
ſpmaere e et ideo concedatur eis quod vocent ad warrant” ſecundum te- 
wem brevis ac fi efſent tenentes in priori brevi, warrant” babeant.] 
For the better underſtanding whereof the forme and order of the 
entry of the record and pleading (a window which letteth 1n light 
to many caſes) is herein to be known, which is, that in the guod ei 
dforceat, the demandant count that he or ſhe was ſeiſed of the land 
for terme of life, or in taile, without ſhewing of whoſe leaſe or 
gift, for that the action is brought of his owne poſſeſſion, and al- 
ledgeth the eſples in himſelfe, and that the Jefendant hath deforced 
him without making of any mention of the record. And then the 
tenant may defend the right of the demandant, &c. and either 
ſhew how he recovered againſt the demandant by formedon or 
other reall action, and in the purcloſe of his plea ſhall ſay, that 
he paratus et ad manutenendum jus et titulum ſuum prædict per do- 


Huld ei deforceat is become actor, and in effect reviveth the former 
action, and the demandant in the quad ei deforceat is become in 
manner of a tenant to the former action, and may vowch as if he 
vere tenant to the former action, becauſe if he hath but an eſtate 
tor life, it is not ſafe for him to pleade in chiefe, but to vowch him 
in the reverſion, therefore he can vowch no other, but him in the 
reverlon; or if the defendant notwithſtanding upon the title of 
the former recovery plead ſome other barre, then the demandant 
in the guod ei deforceat ſhall not vowch at all, becauſe the former 
attion is not revived, And if the defendant plead the former re- 
covery, the demandant may traverſe the title, or plead any thing in 
arre of the title. 
2, Quod tenens neceſſe habet. ] It is not of neceſſity that the de- 
3 ant in the writ of guod ei deforceat, doe plead the former re- 
overy, but (as hath been ſaid) he may plead any other barre. 
in (7) Nan unt ipfi fine hiis, & c.] By theſe words the demandant 
wy en % ei deforceat after the recovery pleaded cannot vowch 
ay other but him in the reverſion, | 
* Concedatur us quod ocent ad wwarrantum, Oc. ac fi ent le- 
Priori brevi.) Upon theſe words, two concluſions are to be 


vblerved, 


2 * 


aum præ dict, Ic. unde petit judicium, whereby the defendant in the 
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Firſt, that albeit the demandant in the uod ei dgforceat after the 
recovery pleaded cannot vowch, yet the quod ei deforceat may be 
maintenable. | 

Secondly, if the recovery by default be in ſuch an action where 
no vowcher doth lie, yet the quod ci deforceat is maintenable, and 
theſe words are to be intended, that ſuch tenant ſhall vowch which 
might have yowched in the firſt writ. | 


] N »+, A , } * o 3 187 * ” Þ 5 p 0 
And therefore if the juigement by default be in a ſcire fad 


brought upon a recovery or fine, or in a writ of entry, or in the 
guibus brought againſt the diſſeiſor himſelſe, there lieth no yowcher, 
and yet a gued ei deforceat is given by this act upon ſuch a recovery 
by default. And where the vowchee ſhould not have his ape in 
the former writ, hee ſha!l not have his age in this writ, for this writ 
is of the nature of the other. 

The tenant in a gucd ei deforceat may vowch, &c. and ſo both 
tenant and demandant (as hath been ſaid) may vowch in this ad, 
ſeeing the ſtatute doth give a vowcher, by conſequence he ſhall re. 
cover in value, | . 

But note this act doth give but one vowcher, and therefore the 
vowchee ſhall not vowch over, and fir William Herle ſaid, tlat 
they were /ages gents gueux fieront ceſt ſlatut. | 

(9) Crm aportet eos petere tenementa fer deſallam amiſſa.] Here. 
upon it is holden, that he that loſt by default may have a quid e: 
deferceat againſt the alienee of- the recovercr, becauſe the words 
of the ſtatute are indefinite; and unleſſe the writ did lie againkt 
the alienee, the demandant could not have the effect of his ſuit, 
VIZ, the reſtitution of the land. 

See the firſt part of the Inſtitutes, ſect. 674, 075. 

(10) Cum aliguands contingat.] By the purview of this flatute, 
if the wife having no right to be endowed, bring a writ of dower 
againſt the gardien in chivalry, and by favour the gardein in chi- 
valry doe yeeld dower, or make default, or plead faintly, by 


means whereof the wife recovereth her dower in prejudice of tie 


heire, the heire after he commeth to his full age ſtall have a writ 
of mordaunc' againit the wife, as he might have againſt any otier 
deforceour, a 
(11) Precie A. guad jute, &c.] Here the forme of the writ of 
ued ei deferceat for tenant in dower is ſet down, and it is ſo called, 
en of theſe words in the writ, gued ei deforceat, and ſeeing tic 
forme of the writ is here expreſſed, the ſtatute that giveth the wil 
needs not to be recited, as before hath been ſaid. 

Note in none of theſe writs it is ſaid 7njufte deforceat (as com- 
monly in writs it is) becauſe this act giveth. the forme, and %% 
is not in the ſtatute, . | 03 

(12) Qu miulier jus non habet in dote.) Note, this is a good 
barre in a quod et deforceat. | 

(13) Non habuit aligucd recuperare quam per breve de redo, qd 
eis competere non potuit qui de mero jure compelere non potuerunt oelutt 
tenentes ad terininum wvite vel liberum maritagium, vel per feodum 2 
Fiatum, in quil us caſibus ſalvatur reverſio.] Upon theſe words [oure 
things are to be obſerved, 


1. Firſt, that none ſhall have a writ of right, but he that hatha | 
fee-ſimple, here called merum jus. 


2. That tenants in taile cannot have a writ of right. 


3. Thus 


Cp. 


Th | 


a divi 
expectant. 


de adovreationibus eccleſiarum 
non ſint niſi tria brevia originalia 

vi lelicet breve de recto, et duo de poſ- 
ſeſſone, ſcix ultimæ præſentationis, 
it quare impedit (1), et hucuſq, uſt- 
tatun ſuerit in regno, quod cum ali- 
quis jus prejentand: non habens (4) 
prujentaverit (3) ad aliquam eccle- 
fram (5), cujus preſentatus fit admiſ- 
ſus (6), 1pſe qui verus ęſt patronus 
fer nullum aizud breve recuperare 
potuat aavacationem juam (20% quam 
fer breve de recto (7) quid habet 
terminare per duellum, vel per mag- 
nam aſſiſam, per quod hereades infra 
etatem exiſtentes per fraudem et neg- 
bgentiam cuftadum, haredes etiam ſive 
mapores, five minores per negligentiam 
vel fraudem tenentium per legem An- 
gliæ, vel mulierum tenentium in do- 
tem, vel alis modo ad ter- 

354] minum vitæ, vel annorum, 
vel per feodum talliatum, 
multatiens exh@redationem patiebantur 
de advocationibus illis, vel ad minus 
(quod eis melius fuit )-ponebantur ad 
breve de recto, et in caſu omnino eæ- 
heredati Fa ora hucuſque: flatutum 
9% quod bujuſmidi præſentationes (8) 
non ſint hujſmodi rectis heredibus (9), 
aut iti ad quos poft mortem aliquorum, 
Dyjuſmodi (11) advocationes reverti 
debent (10) ita prejudiciales, quin guo- 
Mejcunque aliguis jus non habens, tem- 
pore hujuſmodi cuſtodiarum preſenta- 
vert, vel tempore t nentium in date, 


a lezem Anziie, vel alio modo, ad ter- 
Tl 


per 


Weſtm. ſecond. 


Ts is an expoſition of the firit chapter of this parliament, 
it thereby the eſtate taile is of an eſtate in fee- ſimple become 
ged and particular eſtate, whereupon the reverſion in fee is 


"um vite, vel annorum (12), vel 


353 


4 Fourtbly, albeit tenant by the curteſie be not expreſſely Regif. 171. b. 
named in theſe former writs, yet is he witain the miſchiete and 
ducriew of this ſtatute, for he is 7eners ad lerminum vit&. 


CAP. v. 


WHEREAS of advowſons of 
churches there be but three 
original writs, that is to ſay, one 
writ of right, and two of pofledlon, 
which be darrein preſentment, and 
quare impedit; and hitherto it hath 
been uſed in the realm, that when an 
baving no right to preſent, had pre- 
ſented to any church, whole clerk was 
admitted, he that was very patron 
could not recover his advowſon, but 
only by a writ of right, which ſhould 
be tried by battail or by great aſſiſe, 
whereby heirs within age, by fraud, 
or elſe by negligence of their wardens, 
and heirs both of great and mean 
eſtate, by negligence or fraud of te- 
nants by the courteſie, women tenants 
in dower, or otherwiſe, for term of 
life, or for years, or in fee-tail, were 
many times diſherited of their advow- 
ſons, or at leaſt (which was the better 
for them) were driven to their writ of 
right, in which caſe hitherto they were 
utterly diſinherited; it is provided, 
that ſuch preſentments ſhall not be ſo 
prejudicial to the right heirs, or to 
them unto whom ſuch advowſons 
ought to revert after the death of any 
rſons: for as often as any, having no 
right, doth preſent during the time 
that ſuch heirs are in ward, or during 
the eſtates of tenants in Cower, by the 
courteſie, or otherwiſe for term of life, 
or of years, or in tail; at the next 


avoidance, when the heir is come to 


full age, or when after the death of 
the tenants before named the advow-- $6: 
D.d 4 | f 0 a _ . 
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per feedum talliatum (13), in proxima 
vacatione, poſtquam heres ad ætatem 
pervenerit (14), vel advocatio poſt 
mortem tenemtium in forma praditta ad 
heredem plenæ etatis exiſtentem re- 
vertetur, habeat eandem atlionem et 
recuperationem per breve de advoca- 


tione poſſeſſorium (15), qualem haberet 


ultimus anteceſſer (16) »ryuſmodt he-. 


redis plenam habens etatem, in ultima 
vacatione tempor” ſuo accrdente ante 
mortem ſuam, del anteguam dimiſſio 
Jada fuerit ad t rminum vel ad feeaum 
talliatum (17), ut rædiqtum eft, Hoc 
idem obſervetur de praſentationibus 
fats ad eccleſias de hæreditate uxorum 
(18), tempore quo fuerunt ſub poteſtate 
virorum ſuo um, quibus per 1/tud ſta- 
tutum ſubveriatur, per remedium ſu- 
Fradictum. Viris etiam religiefts (19), 
epiſcopis, archidiaconis, rectoribus eccle- 
ſiarum, et alus per fonts cecleſiaſticis per 
iſiud idem ſtatutum ſubveniatur: fi ali- 
guts jus preſentandi non habens fre- 
ſertaverit ad eccleſias domus five pre- 
latiæ, dignitati aut perſonatui ſpectun- 
tes, tempore quo vacaverint prælatiæ, 
dignuates, aut perſonatus hujuſmodi. 
Nec tamen ita large intelligatur iſtud 
flatutum, quod f erſonæ, ad quorum re- 
medium flatutum iſtud ef! editum, ha- 
beant recuperare ſupradictum, dicentes 
uod cuſtodes, tenentes in dotem, per 
= Angliz, vel alias ad terminum 
vite, vel annorum, vel viri fifle de- 
fenaerint (20) placitum fer ipſas, vel 


contra iffa., motum, quia judicia in 


curia regis reddita (21) per iiud ſla- 
tutum non adnibilentur, 2 tet judicium 
in ſuo robore, quouſque per judicium 
curiæ regis tanguamer roneum ( fi error 
inveniatur) adnulletur, vel 

[ 355 ] %a ultime præſentationis, 
| vel inguiſitis per quare im- 
pedit ft tranſierit per attinflam, vel 


| fer certificationem adnulletur, que 


gratis concedatur. Et de cetero una 
forme placitundi in brevibus uliime 
preſentationts, et quare impedit, inter 
Juſticiarios obſervetur, quoad hoc, quod 
= 5 ft pars 


Cap. [3 
ſon ſhall revert unto the heir being of 
full age, he ſhall have ſuch action by 
writ of advowſon poſſeſſorie, as the 
laſt anceſtor of ſuch an heir ſhould 
have had at the laſt avoidance ha 
pening in his time? being of full age 
before his death, or before the demiſe 
was made for term of life, or in fee. 
tail, as before is ſaid, The ſame ſhall 
be obſerved in preſentments made 
unto churches, being of the inheri. 
tance of wives, what time they ſhall 
be under the power of their huſbands, 
which muſt be aided by this eſtatute 
by the remedy aforeſaid. Alſo reli. 
gious men, as biſhops, archdeacons, 
parſons of churches, and other ſpiri- 
tual men, ſhall be aided by this eſta- 
tute, in caſe any having no right to 
preſent do preſent unto churches 
belonging to prelacies, ſpiritual dig- 
nities, parſonages, or to houſes of re- 
ligion, what time fuch houſes, pre- 
lacies, ſpiritual dignities, or parſonages 
be vacant, Neither ſhall this act be 
ſo largely underſtanden, that ſuch per- 
ſons, for whoſe remedy this ſtatute 
was ordained, ſhall have the recovery 
aforeſaid, ſurmiſing that guardians of 
heirs, tenants in tail, by 4 courteſie, 
tenants in dower, for term of lite, or 
for ycars, or huſbands, faintly have 
defended pleas moved by them, or 
againſt them; becauſe the judgements 
given in the king's courts {hall not be 
adnulled by this ſtatute, the Judge- 
ment ſhall ſtand in his force, until it 
be reverſed in the court of the king 35 
erroneous, if errour be found; or dy 
aſſiſe of darrein preſentment, ot by 
enqueſt by a writ of quare impedih, i 
it be paſſed, or be adnulled by attain, 
or certification, which ſhall be freely 

ranted. And from henceforth one 
0 of pleading ſhall be obſerved 
among juſtices in writs of darrein pre- 
ſentment and quare impedit, in an 
reſpect, if the defendant alledget 
plenarty of the church of his own pre- 
ſentation, the plea ſhall not fail by res 


ſon 


Cap. 5. 
n rea excipiat de plenitudine ecele- 
per ſuam propriam preſentationem, 

non propter illam plenitudinem remaneat 

Joquela, dummodo breve (22) infra tem- 

pus ſemefire (23) impetretur, quan- 

quam infra tempus ſemeſtre preſenta- 
tionem * recuperare non poſſit. Et 
cum aliguando inter plures clamantes 
adurcationem alicujus eccleſiæ pax fue- 
rit ſormata inter partes, et irrotulata 
cram juſbiciariis in rotulo, vel in fine 


ſub hac forma, quod unus primo præſen- 


tet (24) et in ſequente vacatione alius, 
et in tertia tertius, et ſic de pluribus, 


i plures fint. Et cum unus praſenta- 


verit, et habuerit ſuam præſentationem, 
quam habere debet per formam conven- 
tionis illius, et in proxima vacatione 
impediatur ule ad quem ſpectat ſequens 


præſentatio per aliguem qui ſuit pars 


alias conventionts, vel loco ejus: la- 
tulum eſt quod de cetera non habeat hu- 
Juſmodr impeditus neceſſe Fer 
breve de guare impedit, ſed habeat re- 
curſum ad rotulum, vel ad finem. Et 
fe in rotulo, vel in fine comperta fuerit 
prædict pax, vel conventio, mandetur 
vicecomitt, quod ſcire faciat parti im- 
pedienti, quod fit ad aliguem brevem 
diem continentem ſpacium xv. dierum, 
vel trium ſeptimanarum, ſecundum quod 
locus e propinguus vel remotus ofienſ 
i quid ſciat dicere) quare fic impedi- 
tus talem præſentationem ſuam habere 
non debeat, Et fi non venerit, vel 
forte venerit, et nthil ſciat dicere, quare 
fic impeditus preſentationem ſuam ha- 
bere non debeat, ratione alicujus facti 
pt pacem fattam, vel irrotulatam, vel 
rographatam, recuperet * 
tianem ſuam cum damnis ſuis. Et cum 
cntingat quod poſt mortem anteceſſoris 
"ty g ad aliquam eccleſiam præſenta- 
vis perfonam, aſſueznata fuerit illa ad- 
vatio in dotem alicujus mulieris, vel 
tenenti pe [ 1 | 
per legem Angliæ, et tenentes in 
em, vel tenentes per legem Anglie 
pr 4 522 et ve ru heres poſt 
221 un uſmodi tenentium per legem 
gie, vel in dotem, impediatur Ppræ- 
yp ſentare, 
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ſon of the plenarty; ſo that the writ 
be purchaſed within fix months, 
though he cannot recover his preſen- 
tation within the ſix months. And 
ſometimes when an agreement is 
made between many claiming one 
advowſon, and inrolled before the juſ- 
tices in the roll, or by fine, in this 
form, that one ſhall preſent the firſt 
time, and at the next avoidance ano- 
ther, and the third time another; and 
ſo of many, in caſe there be many. 
And when one hath preſented, and 
had his preſentation, which he ought 
to have according to the form of their 
agreement and fine, and at the next 
avoidance he to whom the ſecond 
preſentation belongeth, is diſturbed 
by any that was party to the ſaid fine, 


or by ſome other in his ſtead; it is 


provided, that from henceforth they 


that be ſo diſturbed {hall have no need 


to ſue a quare impedit, but ſhall re- 
ſort to the roll or fine; and if the 
ſaid concord or agreement be found 
in the roll or fine, then the ſheriff 
ſhall be commanded, that he give 
knowledge unto the diſturber, that 
he be ready at ſome ſhort day, con- 
taining the ſpace of fifteen days, or 
three weeks (as the place happeneth 
to be near or far) for to ſhew if he 
can alledge any thing, wherefore the 
party that is diſturbed ought not to 
preſent: and if he come not, or per- 
adventure doth come, and can alledge 
nothing to bar the party of his pre- 
ſentation, by reaſon of any deed made 
or written ſince the fine was made 
or inrolled, he ſhall recover his pre- 
ſentation with his damages. And 
where it chanceth that after the death 
of the anceſtor of him that preſented 
his clerk unto a church, the fame ad- 
vowſon is aſſigned in dower to an 

woinan, or to tenant by the curteſie, 
which do preſent, and after the death 
of ſuch tenants the very heir is diſ- 
turbed to preſent when the church is 


void, it is provided, that from hence. 


forth 
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ſentare, cum eccleſia vacaverit : provi- 
fum eſt, quod de cetero fit in eleftione 


unpediti, utrum * perquirere velit per 
breve de quare impedit, vel ultime 
Præſentatianis (25). Hoc etiam de 
cæterg geſervetur de advocationibus di- 
miſjis ad terminum vitae, vel annerum, 
vel ad feodum talliatum. At de cætero 
in brevibus ultimæ praſentationts, et 
guare impedit adjudicentur dampna, 
videlicet, fi tempus ſemeſtre tranſierit 
per impedimentum alicuj us, ita quod 
epiſcopus ecclefium conferat (28), et 
derus patronus ea vice preſentationem 
nam amittat, arjudicentur dampna 
(26) ad valorem eccliſiæ (29) de dun- 
bus annis. Vl ſi tempus jemeſire (27) 
non tranſierit, fed diſrationetur pra- 


fentatio infra tempus prædictum, tune 


atdjndicentur damna ad Vaiorem medie- 
tatis ecclefſia per rnum annum. £1 /1 
1mpeditor (30) nibil habeat unde rei- 
nere pojit damna, in caſu quando efij- 
copus cenſert eccleſiæ per i. fſum tempo 
ris, puutatur per priſonam auorimn au- 
norum. {Et ft aavocatio diſrationetur 
infra tempus ſem ſure, puniatur tamen 
impeditor fer priſouani dimidii anni. 
Et de cætero concedantur brevia de 
capellis, prebendis, vicarits, hojpital:- 
bus, abbatiis, prioratibus, et alits domi- 
bus que ſunt de advocationbis alio— 
rum, quæ Prius concedi nom conſueue- 
runt (31). Et cum per breve (32) 
indicavit (33) impeaitur rector ali- 
cujus eccleſiæ, ad petemd” decimas (34) 
in vicina parochia, habeat patronus 
rectori fic impedit” breve ad petendum 
advocationem decumarum petitarum. 
Et cum diſrationatum juerit, procedat 
foſtmodum placitum in curia chriſtiani- 
tatis, quatenus diſrationatum fuerit in 
curia regis (33). Cum advacatio de- 
cendat participibus, licet unus bis pr = 
ſeutet, et iſurpet ſuper coberedem, non 


pre{ier hoc excluſus fit ille in toto qui 


ps i o 
ſuit negligens, ſed alias habeat turnum 


ſuum præſentandi, cum acciderit (35). 


113 Rep. 6. 1 Roll. 151. 155, 157, 158. 211. 462. St. 7 Ann. e. 18. Raſt. 
3 Bui, 40. Hob. 240. Rel. 1, Fitz. Quare imp. 43. 67.87. 92. 96. 99. 105, 127+ 14% 
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forth it ſhall be in the election of the 
party diſturbec, whether he will ſue 2 
writ of quare impedit, or of darrein 
preſentment. The ſame ſhall be ob. 
ſerved in advowſons demiſed for term 
of life, or years, or in fee-tail. And 
from henceforth in writs. of quare 
impedit and darrein preſentment, da- 
mages ſhall be awarded, that is to 
wit, if the. time of fix months paſs by 
the diſturbance of any, fo that the 
biſhop do confer to the church, aud 
the very patron loſeth his preſentation 
for that time, damages ſhall be 
awarded for two years value of the 
church. And if the fix months be 
not paſſed, but the preſentment be 
deraigned within the ſaid time, then 
damages fhall be awarded to the half 
year's value of the church; and if the 
diſturber have not ,whereof he may 
recompenſe damages, in Cafe where 
the biſhop conferreth by lapſe of time, 
he ſhall be puniſhed by two years 
impriſonment: and if the advowlon be 
deraigned within the half year, yet 
the diſturber ſhall be puniſhed by 
the impriſonment of half a year. And 
from henceforth writs ſhall be granted 
for chapels, prebends, vicarages, hol- 
pitals, abbeys, priories, and other 
heuſcs which be of the advowſons of 
other men, that have not been uſed to 
be granted before. And when the 
parſon of any church is diſturbed to 


demand tythes in the next pariſh by. 


writ of indicavit, the patron of tie 
parſon ſo diſturbed, ſhall have a will 
to demand the advowſon of the tyties 
being in demand; and when it is de- 


raigned, then ſhall the plea paſs in the 


court chriſtian, as far forth as it 1s de- 
raigned in the king's court, When 
an advowiſon deſcendeth unto parcch. 
ers, though one preſent twice, * 
uſurpeth upon his coheir, yet he 4 
was negligent ſhall not be clear!) 
barred, but another time {hall have 


his turn to preſent when it falleti. 


101. 144165 
107 3 C10: 
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344. 


(1) Cum de ad vocationibus ecelgſiarum non fint nift tria brevia origi- 
valia, . . breve de recto, et duo de poſſeſfront, eil. ultime praſenta- 
tionis et quare impedit.) An aſſiſe of darrein preſentment no man can 
have, without alledging a preſentment in his own time. : 

A writ of right of advowſon a purchaſer cannot have, without 
alledging a preſentation in his own time, but a guare impedit a 
purchaſer may have, and alledge a preſentation in him, from whom 
he purchaſed- the ſame; and to that end faith Britton was the 
quare impedit provided for remedy of ſuch purchalers, but the 
quare impedit is more ancient than the time of E. I. as appe areth 
by Glanvile. | 

In 8 E. 1. it appeareth gued funt tria brevia de adviiatione placi- 
!obilin, breve de recte, quare impedit, et ullimæ prejentationis ; but 
vet the originall writs of dower and ceſſavit, &c. do lye of an ad- 
vow ſon, and ſo deth the judiciall writ of cire facias. 

(2) £t hucuſgae uſitatum fuerit in regno, quod cum aliquis jus præ- 
ſentandi nen babens pra;jentaverit ad aliquam eccleſram, cujus pra ſenta- 
tus fit admifſus, ipſe qui verus oft patronus, per nullum aliud breve recu- 
ferare potuit advocationem ſuam, qua per breve de recto.] For theſe 
words, advocatio, praſentatio, eccleffa, &c. whereof they are 
derived, and the ſeverall ſorts of them ſee the firſt part of the 
Inſtitutes, 3 

(3) Preſentaverit,] By the order of the common law, if one had 
prelented to a church whereunto he had no right, and the biſhop 
had admitted and inſtituted his clerk, this incumbent could not be 
removed for divers reaſons. 

Firſt, for that he came into the church by a judiciall act from the 
bilkop (who the law intended, /erutatis archivis, to do right) the 
incumbent could not be removed, neither by writ of right of ad- 
vowſon, nor aſſiſe of darrein preſentment, nor quare impedit, onely the 
patron ſnould recover his advowſon in a writ of right of advowſon, 
which by the uſurpation was deveſted from him. 

de condly, that by che common law in every town and pariſh there 


1 ought to be perſona 1donea, and this appeareth by the words of the 
0 writ of quare imtedit, Oc. quod per mittat præſentare idonea perſon, Oc. 
1 And When the biſhop had admitted him able, which implyed that 
6 © Was zdonen perſona, then the law had his finall intention, ix. that 


2 church hould be ſufficiently provided for, and then the church 
f Was ſaid to be plena et conſulta. | 


at — Thirdly, that the incumbent having curam animarum might the 
i ore effectually and peaceably intend ſo great charge, the common 
1) aw provided, that a 


20 fter inſtitution he ſhould not be ſubject to any 
we 2 to be removed at the ſuit of any common perſon, without 
"a Fr nou of age, coverture, impriſonment or non- ſane memory, 

ne regard of title, cither by deſcent or purchaſe, or of any 
Inerem you may (as often it hath been) obſerve what in- 

- conveniences 
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ro. Tac; 166. 6 Rep. 61. Fitz. Quare impedit. 19. 48. 73. 96. 116. 169. Fitz, 
15. 0 * 4. Xa Plcnarty, 4 7. 11, 12. 14, 15. 16. Bro, Prelentat. 46. 58. 1 Inſt, 
vor Re „ 102. 13 Ed. 4 3. Dyer, 29. Fitz, Quare impedit, 7+ 49+ 62. 1966. Fitz. Dartein preſent, 
SY 468, 479. Hob. 244. Fitz. Darrein preſent. 13. Regiſt. Jud. 50. V. N. B 25, 26. Cro. 
ay 1. 162. Hob. 242. Fitz. Damage, 4. 9. 17+ 29. 38. 93. 106, Fitz. Quare imped't, 24. 45» 
— 135. 236. 241. Ke). 57. 6 Rep. 48. 2 Roll. 112. 24 Ed. Je 26. Fitz Quare impedit. 4 16. 
H 27 30. 38. 70. $2. 124. 140. 157 183. Diſturbance by Indicavit. Regiſt. 35. 31 H. 6. 13. 
Pro Droit, 8. 7 Rep. 25. 27. 35 H. 6. 60. 38 H. 6.9. 22 Ed. 4.5. Vitz. Quare impedit, 1. 3. 7. 
8. 20. 39, 49+ 51. 58, 59» 64, 65. 69. 104. 148. 196. Hob. 238. 2 & 3 Ed. 6. c. 13.) 


* 


Brit. c. 94. fol. 
233. Bract. Ii. 4. 
246 247. Fleta, 
IT. 5. c. 12, 13, 
14, 15, 16 
Glan. lib. 6. ca. 
17. Ii. 13. cap. 
20, 21. 
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Tr.8E. 1 Rot. 
26. Coram Rege. 
Eratt. li. 4. fo. 
246, 247. 

Fleta, Ii. 5.c. 17. 
7E.3.27. 43 E. 
3.15. 14 E. a, 
Quare imp, 172. 
See the firſt part 


of the Inſtitutes, . 


lect. 10. 180. 
184. 643, 644, 
645, 646, 647, 
648. 
See li. 6. fo. 50. 
Boſwels caſe. 
Bro. tit. Preſent. 
ab egliſe 46. 
6 E. 3. 38, 39. 
See the firſt part 
of the Inſtitutes, 
lect. 648. 

1. 


2 


Regiſt, F. N. B. 
36. 


3. 
Bract. li. 4. fo. 
244. 35 E. 1. 
Jy imp. 180. 
I E. 2. ibid. 41. 
10 E. 2. Com- 


mon 22. 6 E. 3. 
52. II E. 3. 


Quare imp. 158. 


39 E. 3, 24+ 


- 
wor OC ee Dow en yanfco ut we SY Wu 
. 1 © * of 
* * C w * - 


UND oo s DO ili A 
— * 3 7 * * 
a * Ls... 


— — - — 6 * 
4 | l * A 


3 


n 


— „„ 48 


fe 


——— DW 2 


„ re 
F ³·w1»1A1à WS III ooo 


— — —— — 
wo PR - 


— — or a — 


— * - 


© _———_ 


— . COD 3 
— — — CY 4 Py 


— — Baſs + 


EP Y 


— ID 


Ks * 
* wg 
_ — 


— ” . 
ww 
— Gon + a boom 


2 *.. — a 3 2 * >, 
F "IM ——U— {TORO M3 rr — 
** 4 = ** N _ : m 
—- 


357 


44 F. 3. 21. 
35 H. 6. 64. 


Lib. 6. fol. 5 
Boſwels caſe. 


17 E. 3+ 64. b. 


50 E. 3. 14. b. 


[ 358 ] 


33 Hf. 6. 13. Boſ- 


Weſtm. ſecond. Cap. ;. 


convenĩences follow, when the right inſtitution of the common law 
15 not obſerved. 

By this words pre/eniaverit, it appeareth that no plenarty doth 
put the patron that hath title to preient, out of poſſeſſion, but onely 
plenarty by preſentation; but plenarty by collation doth put him 
that had right to collate out of poſſeſſion. 

(4) Pari jure et ratione jus preſentandi non habens.] If tenant for 
yeers, or gardein in chivalry bring a guare impedit, although the 


defendant hath a writ to the biſhop againſt the termor or ga. dein, 


and his clerk is admitted, inſtituted and inducted, notwithſtan ing 
the tenant of the free-hold of the advowſon is not put out of 
poſſeſſion. Note a diverſity. between a meer uſurpation, and him 
that comes in by courſe of law. 

(5) A ecclefram.] This is intended of a church preſentative. 

(6) Cujus prejentatus fit admiſſus. Albeit that admiſſus in his 
proper ſenſe is, when the biſhop upon examination findeth him 
able (that is) idonea per/ona, yet here it is taken for inſtitution; for 
here is implyed ad eandem eccleſſam, and therefore of neceſſity it mult 
be here taken for inſtitution, and the rather, far that before inlti. 
tution the rightfull patron is not put out of poſſeſſion. And it is 
to be obſerved, that by the inſtitution the church, as to all common 
perſons, is plena et conſulta as to the ſpiritualty, that is to ſay, the 
cure of ſouls: for when the biſhop doth inſtitute him, he faith, i- 


weis caſe ubi ſup, fil us te ad tale bengſicium, et habere curam animarum, et accipe curam 
II. Com. fo. $23. uam et mean; but before induction the pariſon hath not the tempo- 
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ralties belong ing to his rectory. 

But the church is not full againſt the king before induction, be. 
cauſe in the kings caſe plenarty is to be intended of a full and 
compleat plenarty, aſwell to the temporalties as to the ſpiritualt). 
Nota, preſent admiſſions and inſtitutions, &c. are the life of ad vow- 
ſons; and therefore if patrons ſuſpect thit the regiſter of the 
biſhop will be negligent in keeping of them, he may have a cer- 
tiorari to the biſhop, to certifie them into the chancery. 

And if there be an uſurpation upon the king by a compleat ple. 
narty, the king cannot pretent to the church, before he hath removed 
the incumbent by quare impedit, leſt contentions might grow in the 
church between the ſeverall claimers of the benefice, to the diſturb- 
ance or hindrance of divine ſervice, and this was by the common 
law. | 

But in that caſe the king is onely put out of poſſeſſion, as to the 
bringing of an action, but the inheritance of the advowſon is not 
deveſted out of him: ſee in the fourth part of the Inſtitutes, CP, 
Ireland; when an“ incumbent is made a biſhop, either in England 
or Ireland, &c. who ſhall preſent. 18 

(7) Quam per breve de recto.] This is to be underſtood _ 
the patron that had a fee ſimple, and that he or ſome of hus 25 p 
tors had preſented: but if the patron claimed the fee · ſimple of the 
advowſon by purchaſe, and had never preſented, there he co 
have no writ of right of advowſon, but before this ſtatute had * 
the advowſon. And likewile if tenant in tail, or tenant for life ha 
ſatfered any uſurpation, they had been remedileſſe by the common 
law, becauſe they could have no writ of right. | coffe 

If a biſhop, abbot or prior, &c, purchaie an advowſon, and _ 
an uſurpation before they preſent, they and their ſacceſſors art 1 
red for ever, unleſſe by force of this act the uſurpation be 40er 
in a guare impedit, Therefore 
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Therefore in peruſing over the ſeverall branches of this ſtatute, 
it ſhall appear what caſes be remedied by this a&, and what remain 


at the common law. 


Per quod hæredes infra etatem exiſtentes per fraudem et negli- 
g-ntiam cuſtodum, heredes etiam five mapores ſiue minores ' negli- 
ge tiam, vel fraudem tenentium per legem Angliæ, vel mulierum te- 
nentium in dotem, vel alio modo ad terminum vitæ, vel annorum, vel 
per feadum talliatum multotiens exheredationem patiebantur de ad- 
vocatio ibu illis, vel ad minus ¶ quod eis melius fuit ) ponebantur ad 
breve de recto, et in caſu omnino exheredati fuerunt hucuſq; c. 


Here is the preamble containing. the miſchief, let us” therefore 
peruſe the words of the act. 

(8) Statutum eſt guod hujuſmodi preſentationes.) The preamble 
extendeth onely to heirs in ward, per fraudem et negligentiam cuſto- 
dum, &c. and the words of the body of the act are, guod huju/modi 
praſentationes, ſuch preſentations; but theſe words are to be ex- 
pounded, ſuch preſentations that be in the ſame miſchief : and there- 
fore this act extends to heirs of advowſons, though they be out of 
ward, 

(9) Reis hæredibus.] This act relieveth onely infants that have 
advowſons by deſcent; for if an infant have an advowſon by 
purchaſe, he remaineth at the common law, and is not remedied by 
this act. | 

And this being a law that ſuppreſſeth wrong, and advanceth 
right, doth binde the king, though he be not named in the 
act. 

(10) Aut illis ad quos peft mortem aliguorum hujuſmodi ad vocatienes 
reverti debent.] Nota [illis] hoc eſt illis hæredibus, to thoſe heirs that 
have the reverſion of the advowſon by deſcent; for the preamble 
ſaith, heredes etiam five majores, ſive minores, &c. And the pereloſe of 
this branch is, gualem haberet ultimus anteceſſor hujuſmodi heredis, Wc, 
So as this ſtatute doth help the heir of him in the reverſion, and 
not the leſſor himſelf, but the heir of him in the remainder is not 
within the purview of this act. 

(11) Poſt mortem aliguorum hujuſmodi.] That is, of tenant by the 
22 tenant in dower, or otherwiſe for life, or for yeers, or in 

ee tail. 

(12) Pro termino annorum. ] Tenant for term of half a yeer, or a 
yeer, and grantee of the next avoidance are within the purview and 
meaning of this act; tenant by ſtatute merchant, or ſtaple, or elegit, 
are within the purview of this ſtatute. 

(13) Vel feadum talliatum.] Tenant in tail of a mannor, where- 
unto an advowſon was appendant, and before this ſtatute an eſ- 
tranger uſurped, and then the ſtatute of donrs condir? and this act is 
made, tenant in tail dyeth, and the mannor deſcendeth to his iſſue; 
yet the heir in tail hath no remedy, becauſe the advowſon was 
ſevered by the uſ urpation: and this act extendeth not to uſurpations 

eſore this act. 


oo if tenant in tail ſuffer an uſurpation after this aR, and dyeth, 
I 


: ſue ſhall have remedy by guare impedit within the purview of 
this ſtatute. | 
(14) is 
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(14) In proxima wvacatione poſt quam heres ad etatem perweneri, 
Note, albeit the heir hath the advowſon by deſcent, yet if he 10 
fereth an uſurpation, he hath no remedy by this branch, until 
after he cometh of full age; this is to be intended when the heir js 
in ward, for ſo this act putteth the caſe: but if the heir be out of 
ward, he may have his guare impedit, or his aſſiſe of darrein preſent 
ment during his minority. 

(15) Per breve de advocation? poſſefſorium.) This is by quare in. 
edit, or afliſe of darrein preſentment. 

(16) Qualem bateret ultimus anteceſſor, & e.] Then put caſe, that 
one purchaſeth an advowſon in fee, and diech before any preſen- 
tation made by him, and this deſcends to his heir within ape, the 
church becomes void; if the heir be in ward, the heir may have 
his guar? impedit at his full age, and if he be within age, and out 
of ward, he may have his gare impedit, and count of a pre. 
ſentation made by him of whom the purchaſe was made: but he 
can have no writ of right of advowſon, becauſe his anceſtor, or he 
never preſented. : . 

Note it is not ſaid here, gualem habuit, but gualem haberet, as the 
anceſtor ſhould have had if the church had become void in his time, 
and his title to preſent had accrued unto him, for there the right, or 
at leaſt the poſhbility of action doth deſcend. 

One ſeiſed of an advowſon in fee, preſenteth to the church being 
void, and granteth the ſame to A. for life, and after granteth the 
reverſion to K. and his heirs; A. tenant for life ſuffereth an uſur- 
pation to the church, the heir of K. having the right of this ad- 
vowſon by deſcent, ſhall, after the death of A. the church becoming 
void, preſent, and yet K. could not have had a guare impedit : but 
if A. had dyed before the uſurpation, then might K. have had a 
quare in/:dit, and therefore his heir ſhall have at the next avoid. 
ance that remedy which by poſſibility he might have had; and 
herewith agreeth the authority of the book in 2 E. 3. for there Tond 
taketh this exception, but durſt not demur. 

(17) Viel auteguam dimiſ/io facta fuerit ad terminum del ad ftadun 
talliatum.] Hereof ſufficient hath been ſaid before. 

(18) Hoc idem obſervelur de pretſentationibus factis ad eccleſias dt 
bereditate uxorum,)] If a feme covert hath an advowſon by pur- 
chaſe, ſhe is not within the remedy of this act, and that for to 
reaſons: CEE 

Firſt, here it is ſaid, hoc idem ob/ervetur; but an infant having at 
advowſon by purchaſe is not holpen by this act, et hoc idem objervetur 
in caſe of a feme covert. | 

Secondly, de hereditate uxorum, is here intended of an advos- 
ſon by deſcent; for this word hereditas, ſee the firlt part of the 
Inftitutes, ſect. . n 

(19) iris etiam religigſis, &c.] By this preſentation and ufur- 
pation in time of vacation, albeit the free-hold and inheritance 
in abeiance in gremio legis, yet the uſurper gaineth a fee-ſimple n 
the ad vowſon: like as if one entereth into lands during the me 
tion, and claim the ſame as his inheritance, he gaineth an * | 
tance by wrong; but yet as the dying ſeiſed of lands in that - 
during the vacation ſhall not take away the entry of the ſucce . 
no more ſhall the uſurpation during the vacation take +3 be 
right of preſentation, when the church becomes void, and if le 
diſturbed, he ſhall have his ↄ re impedit, 


3 (20) Ne 


( F Cs Weſtm. ſecond. 
Rr 

(20) Nec tamen ita large intelligatur, WG. fide defenderint.) So 
great regard the law hath to judgements, as this a&t provideth, 
that by any generall words of this act they {hall not be avoided by 
pretence of feint defence quia gudicia in curia regis reddita pro ve- 
ritate accipiuntur, et judicia funt tanguam juris dia. ; 

(21) Quia judicia in curia regis reddita.] Here 1s one of the 
maximes of the common law. 

« Judicia in curia regts reddita non adnihilentur, fed flent in ſuo 
rebore, quouſque per errorem, aut atlinctam adaullentur. 

« Nihil tam conveniens eft naturali æguilati, unumquodę; diſſolvi 
& ligamine, quo ligatum eft. 

« Intereſt reipub. res judicatas non reſcindi. 

(22) Er de cætero una forma placit' in brevib' ultimæ preſent” et 
quare impedit inter juſtic obſervetur, quoad hoc, quod ſi pars rea exci- 
piat de plenitudine eccleſiæ per ſuam propriam pra ſentationẽ, non propter 
illam plenitudine, remaneat loguela, dummodo breve infra tempus ſemeſtre 
inpeiretur. By the common law (as hath been ſaid) plenarty before 
the writ of guare impedit brought was a good plea, but plenarty 
hanging the writ was no barre at the common law; but now by 
this ſtatute, plenarty is no plea in a guare impedit, or darrein pręſent- 
nent, unleſſe it be by the ſpace of fix moneths before the guare 
impedit brought; for if the rightfull patron bring his action 
within the fix moneths, it is maintainable by this ſtatute, which 
ſhort purview doth remedy many miſchiefs at the common law. 

But this a& doth not bind the king, for plenarty by the ſpace of 
{ix moneths is no barre againſt him, but he may have his guare im- 
edit when he will, for nullum tempus occurrit regi. 

But ſome have taken a diverſity, when the king claimeth the 
advowſon in his one right iz jure corone, and when he claimeth it 
in the right of a ſubject; for then he ſhall not be in better caſe then 
the ſubject was: as where the king was intitled to preſent in the 
right of a ward, and one did uſurp, and the church was full by the 
ipace of fix moneths, and it was adjudged within twelve yeares after 
the making of this act, that the king by this plenarty was barred 
of his guare impedit. But ſince that time the law hath been other- 
wile taken, 

Plenarty by fix moneths againſt the queen is a good plea, albeit 
ſhe claime the advowſon by the kings indowment. 

And yet in all caſes plenarty by ſix moneths is no plea in a 
fuare impedit. If an advowſon be aliened in mortmain, and the 


church become void, and a ſtranger uſurp, and his clerke is in by 


fix moneths, yet the immediate lord ſhall have a guare Snpedit 
within the yeare, for the ſtatute of 7 E. 1. de religigis, giveth 
him a yeare, and the immediate lord halfe a yeare atter, &c. and 
for that cauſe alſo no deſcent of lands in the meane time ſhall take 
away his entry. | 
(23) Infra tempus ſemeſtre.] i. infra ſex menſes. And becauſe this 
computation doth concerne the church, it is great reaſon that it 
all be made according to the computation of 
church. men do beſt know; and therefore the computation ſhall be 
made according to the kalender for one halfe year, and not ac- 
counting 28 daies to the moneth, and ſo was it reſolved in the court 


of com - . 4 
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Bract. li. 4. fo. Ante concilium Lateranenſe nullum currebat tempus contra præſentanter 
Fb. 4, but the biſhop was to provide one to ſerve the cure in the . 
en 4 + time, and the patron might preſent when he would. Britton fo, 
prelat. negl. 3. 225. a. Calleth it the councell of Lyons in France, for the councel! 
& 4. de conc of Lateran in Rome, 'This councell of Lateran was holden under 
praeb. ca. 5. Ec. pope Alexander' the third, anno domini 1179. 25 H. 2. But our 
rig Þ KN apſe is not according to the times and perſons expreſſed in the 
22 3. E. canons; for they do give foure moneths to a lay patron, and fix 
x.in banco 105, moneths to an ecclefiaſticall, &c. neither hath therein the king any 
Stafford. prior ſupreme title by them to conferre by lapſe. And by the councell, 
de Lauda. tempus ſemeſtre is to be accounted per dies, et non per menſes anni: and 
therefore we hold, that the time and title to preſent by lapſe, is per 
Mich. 5. E. r. rot. legem Angliæ, occaſioned and eſtabliſhed it may be by reaſon of the 
100- in banco faxd generall councell. See lib. 6. fol. 62. in Cateſbyes caſe. 
1 _ * In the reigne of Ed. 3. the clergy pretended that lapſe ſhould 
| pars 1 m. 18, incurre againſt the king, whereupon it was thus reſolved and pub. 
he councell liſhed, Rex ad agnitionem weritatis, et ad tollendum dubitationis ſerupu- 
bound not the lum, quam quidem prerogativarum et jurium coronæ ſue, neſcii here- 
prerogative of dicuntur, omn patr* voluit notitiæ, quod ab exordio naſcente ecclefia in 
the king. Anglia. Reges Angliæ ad omnia ecclefiaftica beneficia qualitercunque 
vacantta, ad eorum collationem, Fc. ſpettantia, quandocung; placeret tis, 
jure ſuo regio preſentarunt, gc. ſuique praſentati, &c. admiſſi fuerunt, 
c. nen obſtantibus aliguibus curriculis temporum, ſeu *® conſtttutionibus 
de preſentationibus hujuſmodi infra certũ tempus fact“ in contrariun 
Regiſt. 42. b. 4%, Oc. | | | 
Nota perlapſums But ſee the Regiſter, rex venerabili in Chriſto patri R. epische 
c. eſt ſecundum London, fc. Quia ſecundum legem et conſuetudinem regni noftri Auglic, 
legem & conſue- ep;/copi, ſeu alii dioceſani ecclefias, ſeu alia beneficia de quorumcungut 
a ** . E. Patronatu exiſtunt, infra diocgſariam ſuam vacantia per laffum tempor:s 
1. in banco tot. Aube ex menſes & tempore vacatienis earundem tranſattas conferre nn 
8. Southt' the debent, fc, 
iſhop of Can- And albeit if the lapſe were eſtabliſhed by authority of ſome a(t 
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it 8 of parliament now (as many others be in like caſes) not extant, 
i 1 19 2 rom e. yet the writ may ſerve ſecundùm legem et conſuetudinem Ang liæ, as our 
1 * 842. Regiſt. fo. bookes doe warrant. | 9 thi 
2 4 98. nota. It was well and graciouſly done of king James, in his general th 
19 362 pardon at his parliament holden in anno 21. of his reigne, he par. te; 
4 4 doned all titles and actions of guare impedit, as his majeſty had or fo 
1 might, by reaſon of laps incurre above three yeares then paſt, : | In 
A neceſſary branch to be contained in every generall pardon. Pat ſta 
3 4 | we have known an incumbent turned out of his benefice after 4 
. yeares quiet poſſeſſion, by pretence of a laps upon the v 5 0 
41 21 H. 8. ca. 13. yet after ſo long poſſeſſion amnia prefum: dever : 
15 4 folenniter efſe acta. ; 5 3 | th. 
1 22 E. 3.9. 3E. (24) Et cum aliquando inter plures clamantes advocationem 8 mi 
1 [ 3. 2 9 eccleſia pax fuerit formata inter partes quod unus primo preſentet, BY 
f z 02.9. 3* I3- This clauſe extendeth as well to ſtrangers of bloud, as 10 copar to 
488 F. N. B. 36. Co 5 = narties or bis tit 
. ceners that are privie in bloud, and it one of the par 1 * 
. heires, or any ſtranger uſurp in the turne of another, the pa ky 
„ wronged 1s not driven to his quare impedit; for ſo it may be- 5 ſy 
, "4 the guare impedit, or aſſiſe of darren preſentment may faile, * 5 
_ he may have remedy by this branch of the act, for albeit the | 
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(25) Et cum contixgat, & c. utrum perquirere velit breve de quare 
impedit, wel ultime preſentationis.] Upon this branch two concluſions 
are to be obſerved. PIES : 1 

1. Firfl, that the heire in reverſion is provided for in this caſe, 
and not the leſſor himſelfe, for here it is ſaid, verus heres: 

>. That albeit tenant by the curteiie, tenant in do wet, tenant for 
life or tenant in taile preſented laſt, yet the heire, to whom the re- 
verfion falleth in poſſeſſion, ſhall have by this branch an afliſe of 
darren preſentment, albeit the heire or his anceſter did not imme- 
diately preſent befoie. | 


Et de catero in brevibus ultime præſentationis, et quare im- 
hedit, adjudicentur damna, viz. fi tempus ſemsſire tranſierit per 
impediments alicujus, ita quod epiſcopus ecclefiam conferat, 
et verus patronus ea vice praſentationem ſuam amittat, adjudicen- 
tur damna, ad valorem cccleſie de duobrs annis. 


(26) Ad udicentur damma.] Before the makirg of this act, the 
plaintife in a guare impedit recovered no damages, leit any profit the 
patron ſhou!d take ſhould ſavour of ſimony, which the common law 
did fo deteſt: and this is the cauſe that the king in a gare zmpedit 
recorercth no damages, becauſe he could recover none by the com- 
mon law, and the king is not within the purview of is act, for the 
cauſes ſhewed in Botwels cale. 

And foraſmuch as no damages were in a quare impedit at the com- 
mon law, and this act after the ſtatute of Gloceſter giveth damages 
only, the plaintife ſhall recover no coſts. | 

In a gave imedit againſt a prior patron, and incumbent, the prior 
plead in barre, and the incumbent pled the ſame plea, whereupon 
lues are joy ned, the prior dyeth, the iflue is found for the incumbent, 
he ſhall not recover damages by this act, for he cannot have a writ 
to the biſtop, and he continued in poſſeſſion. 

(27) Si rempus ſemeſtre.] If upon the foundation of a chauntery 
the compoſition be, that if the patron preſent rot within a moneth, 
the ordinary ſhall collate in a'quare impedit brought lor this chaun- 
tery, if the moneth be paſt, the plaintif> ſhall recover damages 
tor wo yeares within the equity of this ſtatute, for that the patron 
in this caſe loſeth the preſentation, although the words of the 
ſtatute be fer tempus jemeſire. and this is fer tempus menſ;s tantum. 

(28) 17 guod eprjcopus tcclefram conferat, &c.] Here conferat is to 
de taken for legitim? conferat 

Albeit the biſhop hath not collated, yet if he hath jus cenforendl, 
the plaintife ſhall, if ke will, recover double damages within the 
meaning of tlus act. | 

But albeit the ſix monveths be. paſt, ſo as the biſhop hath a juſt title 
to preſent by lapſe, yet it the church doth remaine void, the plain. 
— br va perill may pray a writ to the biſhop: but then he ſhall 
9k oP double damages but for halfe a yeare culy, becauſe in 
lifes ® © ſhall recover his preſentation, ſo as it is in the plain. 

election in that caſe, either to loſe his preſentation, and 


a1 | * * 
0 ' double damages, or to have his preſentation, and ſingle 


àmages. 
The ple igt 


ant, ap 


'e in a guare impedit after appearance was non: uit, 
e court awarded a writ to the biſnop for the defend- 
II. 1, id to the ſherife to enquire when the church became 
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void, the yearly value thereof, and whether the church were full, vc. 
the ſheriffe returned the time of the voidance, the yearly value, and 
that the biſhop had collated by lapſe, whereby it appeared yg, 
ſemeſtre was paſt before the writ could be ſerved, yet ſeeing the 
judgement was given within the fix moneths, he could recover the 
damages but for halfe a yeare. | | 

And it is to be obſerved, that albeit the biſhop doth collate, yet 
if his incumbent be removed by judgement within the ſix moneths, 
or after, the plaintife ſhall recover the damages but for halfe 2 
yeare, for the words of this branch are, et werus patronus ea vice 
preſentationem ſuam amittat, ſo as if he loſe not his preſentation, the 
collation of the biſhop is not materiall. 

(29) Ad valorem ccclefiz.) This ſhall be accounted according to 
the very true value, as the ſame may be letten. 

(30) E. impeditor, &c.] No damages by this act are to be re- 
covered bur againſt him that is impeditor, a diſturber. 

In a guare impedit againſt the patron and incumbent, the plain. 
tife recovers the advowſon p femeſtre tempus, and becauſe the in- 
cumbent was impeditor, for that he had counterpleaded the title of 
the plaintife, therefore he recovered the value for two yeares as 
well againſt the incumbent as the patron. 

(31) Et de cætero concedantur brevia de capellis, præbendis, vica- 
riis, heſpitalibus, abbaliis, prioratibus, et aliis domibus que ſunt de al- 
wvocationibus aliorum, que prius concedi non conſueverunt.) Eecltfa, 
capella. When the queſtion was, whether it were eccle/a, aut capella 
fpertinens ad matricem ecclaſtiam, the iſſue was, whether it had baptifterium 
et Jepulturam: for if it had the adminiſtration of ſacraments and 
ſepulture, it was in law judged a church, Trin. 20. E. 1. in banc 
Rot. 177. in quare imped. Ric? de Smithes caſe. Mich. 21. E. 1. i 
banco Rot. 1. Hertf. Prior de Elies caſe. Hill. 8 E. r. in ban, 
Roger de Bigod, & Counte de Norff, caſe, Hill. 8 E. 2. coraw 
rege Cornub. pro capella ſancti Berione. A capella venit capellanic 
Rot. Cart. 26. Nov. an. 28 H. z. in cart” fad“ Will. Oxon epiſcopo 
et capellan' ut patet, Mich. 32. E. 1. coram rege Glee? capellania Sand: 
Ofwaldi, prioratus Santti Ofwaldi de Glo? ques eft de libera capeliania 
neſtra. ; 

It appeareth here, and by 6 E. z. that before this act writs did 
not lye de capellis, præbendis, &c. and yet it is adjudged in 14 H.. 
which was long before this ſtatute, that a guare impedit did lye of a 
chappell, and it was reſolved in parliament, Hill. 19 H. 3. #4 
nulla aſſiſa ultime preſentationis capiatur de o ecclefiis præbendatus, rte 
de prælendis + but now this act hath made it cleare, and the writ 
ſhall be ad capellam, Oc. 

If a patron of a chappell preſent unto it by the name of a church 
and the clerke be inſtituted and inducted thereunto, &c. it hath lol 
the name of a chappell. | 
* (32) Brevia.] That is, writs of right of advowſon, guare n. 

pedit, and aſſiſe of darren preſentment, which in this act had bee? 
named before. 


Et cum per breve de indicavit impeditur rector alicujus lg 
ad petendum decimas in vicina parochia, habeat patronus Ter: 


fic impediti breve ad petendam advacationem decimarum pe: 


tarum. Et cum diſratianatum fuerit, procedat pofimodam f 
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rium in curia chriflianitatis, quatenus difrationatum fuerit in 
curia regis. | 


(33) Indicavit.] Hereby, and by the Regiſter, and F. N. B. it 
appeareth where the writ of indicavit doth lye, and it properly ap- 
pertaineth to another treatiſe. 

But this is an ancient writ by the common law of England, 
the forme whereof appeareth in Glanvile, and other ancient 
authors, 

(34) * Ad petendum decimas.)] By the common law, if the incum- 
bent of one patron demanded tithes againſt the incumbent of ano- 
ther patron, the writ of indicawit did lye, for that the right of the 
patronage ſhould come in queſtion, for by the preſentation of the 
patron, his incumbent is to have the tithes, which are the profits of 
the church; and in a writ of right of advowſon the patron ſhall al- 
ledge the eſplees in his incumbent in taking of the great and ſmall 
tithes: and therefore if the right of tithes came in queſtion, that con- 
cerned the right of advowſon, the writ of indicavit did lye, and this 
appeareth by the writ it ſelſe. 3 

But for fubtraction of tithes againſt an inhabitant within the 
pariſh of the rector claiming from one patron, where the right of 
the advowſon of the tithes never come in queſtion, the court chriſ- 
tian hath juriidiction. 

The miſchiefe before this ſtatute was, that ſeeing the right of 
tithes could not be tried between the two perſons after the indicavit 
granted, the perſon prohibited was without remedie for tryall of the 
right of tithes; and therefore this act doth give the patron, whoſe 
clerke is prohibited, a writ of right de adwocatione. decimarum, the 
forme of which writ appeareth in the Regiſter, and if the right be 
trved for the demandant, the cauſe ſhall be remaunded into the 
court chriſtian. 


But what if the patron hath but an eſtate in taile, or an eſtate for 


life, &c. ſo s he cannot have this writ of right of advowſon, what 
remedy ſhall be had for tryall of the right of tithes in this caſe? 
It ſeemeth that by conſtruction of this ſtatute, the defendant in 
the indicavit appearing upon the attachment ſhall plead to the right 
of the tithes in the kings court, or otherwiſe he ſhall be without 
remedy, And this ſtandeth well with the words ot the writ of 
indicavit, viz. Vobis prohibemus, ne placitum illud teneatis, donec 
aiſcuſſum fuerit in curia neftra, ad quem illorum pertineat e uſdem ecclgſiæ 
ad vocatio, Oc. * | 

By this branch it appeareth, that the value of the tithes at the 
making of this act was not materiall; for of whatſoever value they 
vere of, the right of tithes could not be determined in court chriſ- 
dan; but by the ſtatute of artic' cleri, cap. 2. the tithes muſt amount 
to a fourth part of the value of the church in that caſe, or other- 
Wiſe the writ of indicawvit doth not lye, but the king may have a 
wrt of a leſſer part, for he is not bound by that act. 

Alſo by this act a writ of indicavit was maintainable ante litem 
conteſiatam, that = is, when the party hath libelled in court chriſtian, 
and the adverſe party hath anſwered thereunto, but this is remedied 

the ſtatute of conjunitim fraſfatis. 
A writ of indicavu muſt th ne ght by the patron before ſentence 
diwen in court chriſtian, as it zppeareth by the words of the writ; 
Ee 2 tor 
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for ĩt ĩs but a ſaßerſedꝰ donec, Ic. ne placitum illud teneatis, dimer dif. 
cuſſus fuerit, Fc. and this act ſaith, procedat poſtmodum placitum in 
curia chriftianitatis, which could not be after ſentence, 

Ind albeit this ſtatute doth give the writ of right of advowſon 
of tithes, yet a writ may be brought de decimis et oblationibus; for 
oblations be in con/imili caſu. 

This writ of ind cavit is againſt the canonicall ſanction, and yet 
hath been ever obeyed; for all forraine ſanctions or canons againſt 
the law or cuſtome of the realme are of no force, and binde not 
here, as elſewhere hath been ſpoke more at large. 

The writ of indicavit ſhall not mention that the tithes, &c. in 
ſuit amount to a fourth part of the church, but it ſhall be pleaded by 
the other party to have a conſultation. 

It an abbot be parſon in-parſonee of the church of D. and ano. 
ther ab ct is parſon in-parſonee of the church of E. fo as there be 
(in ſr of the appropriations) but two parſons, yet for that each 
party is both patron and incumbent, an indicavit lyeth between 
them. 

t35) Cum adwvocatio diſcendat participibus, licet unus bis preſentet, 
et uſurpet ſuper cobæ redem, non propter hac excluſus fit ille in toto gui 


ſuit negligens, ſed alias habeat turnum ſuum preſentandi, cum acciderit.] 


By the common law, if an advowſon deſcended to divers copar- 
ceners, if they cannot agree to preſent, the eldeſt fiſter ſhall have 
the firſt turne, and the ſecond the ſecond turne, ef fic de cateriq, 
every one in turne according to ſeniority: and this priviledge ex- 
tends not onely to their heires, but to the ſeverall aſſignees of every 
coparcener, whether he hath the eſtate of them by conveyance, or 
by act in law, as tenant by the curteſie, hee ſhall have the ſame 
priviledge by preſenting in turne as the ſiſters had: therefore albeit 
the coparceners do make compoſition to preſent by turne, this 
being no more then the law doth appoint, expreſio eorum gue tactte 
injunt nibil operatur : therefore they remaine coparceners of the 
ad vowſon, and the inheritance of the advowſon is not divided, and 
notwithſtanding this compoſition they may joyne in a guare impeait, 
if any eſtranger uſurp in the turne of any of them: and the ole 
preſentation out of her turne did not put her fiſter out of poſſeſſion 
in reſpect of the privity of eſtate, no more then if one coparcener 
taketh the whole profits. If one joyntenant preſent alone, this doth 
not put the other out of poſſeſſion, in reſpect of the unity of the title, 
but the ordinary might have refuſed his preſentee, as he might 
the preſentee of one tenant in common, in reſpe& of ſome varying 
opinions in old bookes: therefore this act doth declare the law, as 
here it appeareth. 

This law doth extend to uſurpations by one coparcener upon 
another, as well before partition, as after, | 
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CU M quis petat tenementum verſus 
alium, et implacitatus vocaverit 
al warrantum, et warrantus dedicat 
warrantiam, et diu pendeat placitum 
inter tenentem et warrantum, cum ad 
utimum convincatur, quod vacatus ad 
warrantum warrantizare tenetur per 
l:gem et conſ. haftenus uſitatam, non 
fuit antea alia pamna infiieta wocato, 
11 warrantiam dedixit, niſi tamen 
quod warrantizaret, et eſſet in miſeri- 
cordia, quia prius non ꝛbarrantixavit, 
guad durum fuit petenti, quia multo- 
liens per colluſionem inter tenentem et 
warrantum magnas ſuſtinuit dilationes. 
Propter quod dominus rex ſtatuit, quod 
cut tenens amitteret tenementum peti- 
tum, ſi vocaſſet ad warrantum, et war- 
rantus ſe poſſet de valuere de warran- 
tia: eodem modo amittat warrantus ft 
warrantiam dedicat (1), et convinca- 
tur quad warrantizare debeat. Et fi 
inguiſitio pendeat inter tenentem et 
warrantun, et petens petat per breve 
ad faciendum venire juratum, conceda- 
ur ei, Sc. (2). 


HEN any demandeth land 

againſt another, and the party 
that is impleaded voucheth to war- 
ranty, and the warrantor denieth his 
warranty, and the plea hangeth long be- 
tween the tenant and the warrantor ; 
and at length, when it is tried, that 
the vouchee is bound to warranty: 
by the law and cuſtom of the realm 
hitherto uſed there was none other 
puniſhment aſſigned for the vouchee 
that denieth his warranty, but only 
that he ſhould warrantize, and ſhould 
be amerced, becaufe he did not war- 
rant before, which was prejudicial 
unto the demandant, becauſe hz ſuf- 
tered oftentimes great delays by col- 
luſion between the tenant and the 
warrantor. Wherefore. our lord the 
king hath ordained, that like as the 
tenant ſhould leeſe the land being in 
demand, in cafe where he vouched, 
and the vouchee could diſcharge him- 
ſelf of the warranty, in the ſame wiſe 
{hall the warrantor leeſe in cafe where 
he denieth his warranty, and it be tried 
againſt him that he is bounden to 
warranty. And if an inqueſt be de- 
pending between the te ant and the 
warrantor, and the demandant will 
require a writ to cauſe the jury to 
come, it ſhall be granted him. 


(45 Ed. 3. 46. Raſt. 352. 687, &c.) 


Albeit the Mrror faith of this act, L'eftatute de garranties neſt 
Ferſgae revocation de error uſee jeſſue @ droit ley, yet the tenant, ac- 
cording as it is here recited in the preamble of this act, after the 
»arantytryed, could have no other judgement, but that the vouchee 
mould warrant the land, according to the voucher of the tenant, but 


Or 


"iercof this ſtatute was made. 


bas many times in great delay off the demandant by colluſion 
, *Zreement between the tenant and the vouchee, for remedy 


P x. . : FY F 

2s er quod dominus rex flatuit quod ſicut tenens amitteret 
WA rr petitum, ſi wacaſſet ad warrantum, et warrantus je 
vt develvere de warrantia, eodem mada amittat warrantus, 
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3. 6. Simeons 
caſe, Liber plac' 
Raſt' 352. 614. 


6 H. 4+ 33 4+ 
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fe warrantiam dedicat, et convincatur quod warrantizr, 
deleat. 


Which Fleta rendreth in theſe words: 

97 7s qui ad aubarrantiam tenetur warrantizare falſo contradixerit, 
proviſum oft, quoi! ficut tenens amitteret teuementum, fi vocaſſet ad war. 
rantum, et warrantus ſe palſet dewvalwvere de warrantia, eodem nu; 
anutiat avarrantus warrantizare dedicens, fi convincatur quod warray. 
tizare det at. 

(i) S. warrantiam dedicat.] This is not to be underſtood onely 
where the vouchee denieth the deed, or other cauſe of the warrantie, 
and thereupon iſſue is taken, and found againſt the vouchee: and 
where the vouchee entereth into the warranty, and demands of the 
tenant what he hath to bind him to warranty, and the tenant 
ſheweth ſpeciall matter to bind him to warranty, and the vouckee 
cemurreth in law upon the lien, this is within the remedy of this 
act; for the"words ſubſequent be, i convincatur quod warrantizare 
debeat, which the vouchee is in this caſe; and this act being 
made to ouſt delayes, which are odious in law, is to be interpreted 
favourably. | X 

And it is to be obſerved, that here is /icut, which is an adverb of 
ſimilitude, wiz. Sicut tenens amitteret, fi vocaſſet ad warrantun, et 
wwarrantus ſe paſſet devolvere de warrantia, Under which words 
are included, if the vouchee can devolve him of the warranty by 
demurrer, or any iſſue whatſoever, eodem modo (ſaĩth this act) amittat 
<warrantus, Fc, which fortifieth the former expoſition that hath been 
made; and to be ſhort, whereſoever the judgement at the common 
law ſhould have been againſt the vouchee upon falſe plea, or de- 
murrer, &c. quod warrantizaret, all theſe caſes are within the pro- 
viſion of this act. 

(2) Er ff inquifitio pendeat inter tenentem et warrantum, et peter: 
petat breve ad fac” wenire juratum, concedatur ei.) Here is further 
remedy given for the demandants expedition, that he may {ue 
out the werire fac? for the tryall of any iſſue between the tenant 
and vouchee, | | ; 

Theſe things are neceſſary to be knowne; for at this day 
vouchers are moſt commonly uſed for delay. 


CAP: CE 


Writ of admeaſurement of dower 


datur breve de admenſuratione 


dotis. Nec per ſectam cuſtoits, fi fictè et 


Per collufionem ſequatur (2) verſus mu- 
lic rem tenentem in dotem, bræcludatur 
heres cum ad ætaten pervenerit ad 
dotem admenſurandam, ſecundum quod 
per legem Angliæ fuit admenſuranda. 
Et tam in iſto hreui, quam in brevi de 


admenſuratione paſture, celerior quam 


prius de caters ſit preceſſus (3), ita 


quod 


ſhall be from henceforth granted 
to a guardian; neither ſhall the he 
when he cometh to full age, be ba. 
red by the ſuit of ſuch a guardian, thi 
ſueth againſt the tenant in e 
feignedly, and by colluſion, but that , 
may admeaſure the dower after, 25 

ought to be admeaſured by the law . 
England. And as well in this _ 
as in a writ of admeaſurement wo 
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ud cum perventum fuerit ad magnam ture, more ſpeedy proceſs ſhall be 
ifriftionem, dentur dies, infra quos awarded than hath been uſed hitherto; 
dun comit. teneantur (4), ad quos pub- fo that when it is come unto the great 
lica fiat proclamatio, quod defendens diſtreſs, days ſhall be given, within 
meniat ad diem in brevi contentum which two counties may be holden, 
querenti reſponſurus. Ad quem diem at the which open proclamation ſhall 
f venerit, procedat placitum inter eos, be made, that the defendant ſhall come 
, non venerit, et proclamatio ſupra- in at the day contained in the writ, to 
dia modo per vicecomitem teſtificata anſwer to the plaintiff; at which day, 
fuerit, procedatur per defaltam ad ad- if he come in, the plea ſhall pats be- 
menſurationem factendam. tween them; and if he do not come, 
and the proclamation be tęſtified by 
the ſheriff in manner aboveſaid, upon 
his default they ſhall make admeaſure- 

meiit, 


Vide Mich. 10 E. 1. In banco rot. 105. Northt, Paſc, 18 E. 1. in banco rot. 15, Laurence de 
Oyfileurs cafe, (Fitz. Admeaſur. 3, 4, 5+ J 10. 13. 17+ 7 Ed. 4. 22. 18 Ed. 3. 30. Regiſt. 171. 


297.) 


Before this act, if the heire within age, before the garden in Brit. cap. 113. 
chivalry enter into the land, had aſſigned dower to the wife more fol. 203. 
then ſhe ought to have, the garden had been without remedy : for 
no writ of admeaſurement of dower being a reall action lay for the 
garden at the common law implyed by de cætero. | 

(1) Caſteai.] Garden in droit or in fait ſhall have this writ by 7 R. 2. tit. ad- 
this act, if the aſſignement of dower be made in his one time; but meaſurement 4. 
it the aſſignment be made by tie heire in time of garden zz droit, .A. 3. 1 
and after the garden in droit aſſigneth his intereſt over, the aſſignee 
ſhall not have a writ of admeaſurement, for that the garden in droit 
had but a choſe in action; but if the aſſignement had been made in 
the time of the garden in fait, he ſhould have had a writ of ad- 
meaſurement of dower by this act. 

But this is to be underſtood (though the ſtatute be generall) when 
the heire within age aſſigneth dower, as is aforeſaid, or when dower 
is aligned in the right of the heire, or the garden aſſigneth more 
dower then heought, the heire after his full age ſhall have a writ of 1 
admeaſurement of dower by the common law, and he cannot have [ 368 ] 
it before, becauſe the intereſt of the garden (which he may give Glanv. li. 6. ca- 
away) endureth untill that time; but if the heire within age be £3 a” rods 
out of ward, and aſigneth more dower then fie ought within 04 

ge, 8 314, 315. Flet. 
age, he may have an admeaſurement of dower within age, for enter li. 5. c. 22. &. 33. 
he cannot. . : ; Brit. fo. 263. 


If the garden aſſigneth more dower than.he ought, and the Mirror, c. 5. 5. 
7 E. 4. 22. b. 


* dyeth, his heire ſhall have a writ of admeaſurement of 7 E. 3. ad- 
A fo if ch : * ſure 13. 7 K. 2. 
üb . the heire within age aſſigne dower, and dyeth, ibid. 4. 21H7. 
3 al have the like writ; but if the anceſter of full age, $354 
air 28 in fee- ſimple, aſſigneth dower more then he ought, his f. 4078 goo 
eta zal never avoid it, becauſe he had full power to aſſigne as 3. aqmeaſur, 8. 
= he would, 7 R. 2. tit. ad- 
ne king is intituled by falſe office to the wardſhip of the body meaſur. 4. le 


a | = . 2 1 
nd lands of the heire of J. NE 18 age, dower is 9 ee ao 


368 


17 E. 3 ZI» 
F. N. B. I 4G» 


14 H. 3. admea- 
ſur. 10. F. N. B. 


149 Co 


11 H. 4. 3. 


Plow. corn. 55. 


9 H. 6. 5. 


2. 4. C. 3. 19. 


Mirror, c. 5. 8 5» 
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to the wife more then ſhe oaght, the garden in chivalry traverſeth 
the ollice, and avoideth it, this garden ſhall by this act have a writ 
ot almeaſurement of dower of the aſſignment made by the king, 
having but a defeaſible title to the wardſhip. | 

By the like reaſon, if tenant by knight ſervice dyeth, his heire 
within age an eftranger abate, and endoweth the wife of more then 
ſhe .ought, the garden ſeiſech the waid, he ſhall by this act have a 
writ of aſmeaſurement of dower: and fo if J. S. ſeiſed of lands in 
fee iaketh wile, and is diſſeiſed and dyeth, the diſſeiſor aſſigneth 
more in dom er than ſhe ought, the heir entreth into the reſidue, 
he mall have a wiit of admeaſurement by the common law, and 
this well agreeth with the words of the writ, wiz. Quod C. que 
fait auxer predic? B. plus habet in deiem de lib ro tentmenio, qued fuit 
predict” B quindam wirt ſui in N. guam habere debet, et ad ipſam per- 
tinet habencam. 

And alb-it the words of the writ be in the preſent time, plus habet 
in dotem, Wc. yet it is to be taken, that ſhe had more in value at the 
time of the aſſignment of dower; for if by her induſtry and policie 
it be made of greater value afterward, no writ of admeaſurement 
lyeth for this improvement. | 

(2) Nec per jetam c:ftodis fi fi? per colluſſonem ſequatur, &C.] 
Hereby is remedy given to the heire at his full age, if the ga den 
proſecute fein ly, or by colluſion againſt the wite, ſo as the heire 
ſhall not be barred in his wit of admeaturement againtt the tenant 
in dwer. | 

The heire ſhall not be driven to ſhew the manner of the feint 
pleading, but to al edge the ſame generally, 

The tenant in a precipe doth plead, that an eſtranger hath reco- 
vered againſt him by verdict ein an aſſiſe, the plaintife againſt this 

rerdict cannot generally averre, that this was by covin, but muſt 
ſhew fume ſipeciall matter. 

(3) Et tam in ifto brevi, quam in breve de admenſuratione paſture, 


t. Celerecr q:am prius de cetero fiat grocgſſus.] Wnercas by the common 


law ti noc ſſe in both theſe writs were ſummons, attachment, 
and difii<fle infirite, by this act a more ſpeedy proceding 15 
provided, 
Taere is great affinity between theſe two writs, as hereby it ap- 
pexreth: amongſt others there is one diffetence, that in a writ of 
admeaſcrement of dower the demanJant ſhall r cover damages, 1 
the trait appeare not the firſt day, and yeeld o admeaſurement 
for the iſſues in the meane time: but in admealurement of paſture 
no damag s (hill be recovered at all. 7 
io e liall be ſaid of the proceſſe, and proceeding in this writ of 
adtnvai cement of dower in the expoſition of the next e 
only to r-member by the way what the Mirror ſaith, Le jta;ure ” 
aumea, urement eſi reprowvable 712 plujors points quant as tag 
ar fecome admeajuremsnt „ EI fJarchage ſont # eaſcbles per 7 mw. 
n Wy tur dies 
(4) La d' cum perwentii fuerit ad magna diſirietionem, dentur 1 
3 2 : > DE 5 z 11 t thele words, 
inſra quos duo comitatus tencantur, &c. ] By reaton or Aike 
cum perpentum ſuerit ad magnam diſtrict” the very Writ of diltre n 


* . . . ? , / CC 702 
ſhall cogtaine, et znterim in duc bus plenis comitatibus ns publ, a 
Ph 70 1 - r 
clans! fac”, Guod preaict” A, UC FUE UXOY 7. venial £00 a my. . 
. « *% 7 =p . « 
juflicraris ad reſpendendum, G& Co 2 luer it, et ad audiend i 


And 


aum pro pluribus defaltis. 


R * 
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And yet I find, that after the grand diſtreſſe returned, the plain- 4 E. 3. admeas 


tife prayed a proclamation, and there it is taken, that he had not ſur. 12. 


ſurceſſed his time, but it was granted. 


gee more of admeaſurement of dower in the next chapter fol- 


lowing. 


CAL: 


UM per placitum motum per breve 

de admenſuratione paſiure, paſtura 
fuerit admenſurata aliquands coram 
tic aliguande in com” coram vice- 
on, multotiens contingit, quod poſt 
bujnſmo1i admenſurat” attam, iterum 
»nit ille, qui primo ſuperoneravit paſ- 
turon, pluria animalia quam ad ipſum 
pertinet haben4”, nec ſuper hoc huc ße 
ove proviſum fuiſjet (1), remedium : 
fatutum eft, quad de ſecunda ſuperone- 
ratione fiat remedium conquerenti ſub 
hac forma, quod conquerens habeat 
breve de judicin, ft coram juſtic* ad- 
menſurata fuerit paſtura (2) quod 
vic in prefentia partum pr amontia= 
22 ( i inte reſi voluerint) inguirat 
de jecunda ſuperoneratione. Due fi 
venta fuerit, mandetur juſtic* jub 
ſgilo vic', et figillis juratorum, et 
I lic adjudicent CONquer- nti dam a, 
et ponant in extractis valorem anuna- 
mm que uperonerat* poſt admenſura- 
tnem jattam psjuit in paſtura, ultra 


4 #2. j * 
uad debuit, ei extractas liberent bara 


mbz de ſcaccario, ut inde r ſponde int 
Woming 1 edt, &i in com acta fuerit 
adnenſuratia, tunc ad inſtantiam que - 
(15 exeat breve de cancellaria (3) 
uad vic nguirat ſuper huguſmod: ſu- 
oh *nerat”, et de auerits prfatrs in paſtu- 
'"an utra debitum nume rum, vel de 
pre com” regi ad ſcaccur ſuum re- 
eat. Et ne vic” fraudem faciat 
46 % regt (5) in iſto caſu, co cordatum 
{ey g nid hujuſin? brevia de ſe- 
Ms | <deronerat” (4) d exeunt ae 
5 wrrotulentur, et in fine ann 
tur tranſcripta ad ſcaccar', Jub 
ele canceliarit, ut videant theſau- 


* 


% © 


Tit 


VIII. 


HEREAS by a plea moved. 

upon a writ of adineaſurement 

of paſture, the paſture was ſometime ad- 
meaſured before the juſtices, ſometime 
before the ſheriff in the county, and it 
chanced many times, after ſuch admea- 
ſurement made, the paſture to be over- 
charged again by him that firſt did it, 
with more beaſts than he ought ta 
keep, whereupon no remedy hath been 
yet provided; it is ordained, that upon 
the ſecond overcharge, the plaintiff 
ſhall have remedy ia this manner; 
if the admeaſurement were before the 
juſtices, the plaintiff hall have a writ 
judicial, that the [heriff in preſence of 
the parties being ſummoned (if they 
will cone) ſhall inquire upon the ſe- 
cond overcharge; which if it be 
found, it thall be returned before the 
juſtices, under the ſeals of the ſheriff, 
and the ſ-al:/ of the jurors; and the 
jultices ſhall award tae plaintiff da- 
mages, and {hall put in the excreats 
the value of the beaſts waich were 
put into the paiture after ſuch admea- 
ſurement more than he ought, and 
{hall deliver the extreats unto the ba- 
rons of the exchequer, whereof they 
{hall anſwer unto the king. If ſuch 
admeaſurement were made in the 


county, then, at the requeſt of the 


plaintiff, a writ ſhall go out of the 
chancery, that the ſheritt hall inquire 
of ſuch overcharge ; and for the 
beaſts put in the paſture above the 
due number, or for the value of them, 
he ſhall anſwer to the king at the ex- 
chequer. And leſt the ſheriff might 
dctraud the king in this caſe, it is 

agreed, 
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rius et barones de ſcaccar qualiter agreed, that all ſuch writs ge ſecunts 
md reſpondeat de exitibus hujuſmadi ſuperoneratione, that paſs out gf the 
brevium. Eodem modo irrotulentur chancery, ſhall be inrolled, and x6 
brevia de rediſſeiſina, et mittantur ad year's end the tranſcripts ſh:ll þ, 
ſcaccarium in fine anni. lent into the exchequer under te 
chancellor's ſeal, that the treaſurer au 
barons of the exchequer may ſee hoy 
the ſheriff doth anſwer of the iſſu 
of ſuch writs. In the ſame wiſe witz 
of rediſſeiſin ſhall be inrolled 20 
ſent into the exchequer at the h 
end. 


Glanv. Ii. 12. c. 13. Bract. li, 4. fo. 229. Brit. fo. 138. Flet. lib, 4. cap. 23. Mirr, cap. 995 
(Raft. 22. Reziſt. 157.) ; 


7 E. 4. 22. It is to be obſe: ved, that the writs of admeaſurement of paſture 
F. N. B. 225 h. and of dower are vicountell, and are not returnable, and the parties 
& 148. f. . may thereupon plead before the ſheriffe in the county. 

44 E. z. 10. B th theſe pleas may be removed out of the county court by jus 
at the ſuit of the plaintife, without ſhewing cauſe in the writ, but a 
the ſuit of the defendant he ought to ſhew cauſe. 

[ 370 ] Now where this ſtatute ſaith, aliguando coram juſticiariit, that iy 
when the plea 1s removed before the juſtices, there upon pleading, 
| or confeſſion before them after admeaſurement made and returned, 

Regiſt. judic. fo. judgement ſhall be given by the juſtices; but if the plea be na 

36. b. & 40. a. removed, the admeaſurement ſhall be enquired of, and made bei 
the ſheriffe, and ſo be theſe words Caliguando in comit coram viciun 
to be underſtood, 

Regiſt. judic, See the judiciall writ of admeaſurement of paſture granted by tt 

ubi ſupra. court of common pleas for making of admeaſurement, which yn 
1s returnable before the juſtices. 

Ando rt H. 3. (1) Nec ſuper hoc hucuſque proviſun fuifſet.] Yet I have fern! 

in archivis turris record in 11 Hf. 3. where a writ de ſecunda ſuperonerations vu 

London. granted. 

(2) Statutum eft, quod de ſecunda ſupcroneratione fiat remediun at 
guerenti ſub hac forma, quod conquerens habeat breve de judicio, þ cara 

Regiſt. 157. Re- Juſticiariis admenſurata fuerit paſtura.] The effect of which judicial 

gift. jud-c. 36. writ is, that the ſherife in the preſence of the parties, if they ail 

EY _ Ns be preſent, being warned, ſhall! enquire by a Jury of the {econ 

7 E. 4 "= Vet. ſurcharge, and what cattell ſecondly ſurcharged, and the value d 

N. B. fol. 72. them, which if it be found, and returned under the ſeale of th 
ſherife, and the ſeales of the jurors; the juſtices ſhall adjulp 
damages to the party, and the cattell which ſurcharged after u. 
admeaſurement made ſhall be forfeited to the king, and the value 
them ſhall be eſtreated into the exchequer, that thereof the hi 
may be anſwered. acct | 

(3) S in com? fa? fuerit admenſuratio, tunc ad inan 

Regiſtr. 157. querentis exeat breve de cancellaria.] Which writ you may find 
the Regiſter, 

Temps E. 1. adj. (4) De ſecunda ſuperoneratione.] And here it is to be bY 

meaſurement that a writ de ſecunda ſuperoneratione lyeth not againſt any that 


15- 12E. 3. 30. chargeth after a former admeaſurement, but onely againſt then 


: 5 : : « d 8 * ® 4 7 
1.7.7 A againſt whom the writ was brought, and which were — 
| | | | c 


F. N. B. 126. 1. 


Cap. 9. 


firſt writ; 


prevent the king of his duty. 


CUM capitales domini diftringunt 
feodum ſuum pro conſuetudinibus 
et ſervitus (1) ſibi debitts, et medius 
it (2) gui tenentem acquietare de- 
What (3), cum non jaceat in ore tenen- 
tis, poſtquam dliſtrictionem replegia- 
verit, dedicere demanda capitalis do- 
Vini ſui, qui advocat in curia regis 
uflam diſtrictionem fiert ſuper tenentem 
uum, vx. ſuper medium multi per hu- 
juſmod: diſtrictianes hucuſque 

371] gravati extiterunt, per hoc 
quod medius (licet haberet 

er quod diftringi poſſet ) magnas fecit 


ad reſpondendum hujuſmodi tenentibus 
us ad breve de medio: per hoc etiam 
quod durius fuit in caſu quando medius 
nibil habuit, in caſu etiam cum tenens 
aratus eſſet facere capitali domino ſer- 
vita et conſuetudines exattas, et capi- 
bali deminus ſervitia, et conſuet. fibi 
webitas renuebat percipere per manum 


rent1s ſui (4), et fic amiſerunt hujuſ- 
=" tenentes in dominico proficuum ter- 
1 um ſuarum aliguando ad tempus, 

quando toto tempore ſuo, nec fuit 


in . 

11 ur aliguod remedium in hoc 2 
x Tam Ordinatum et et proviſum 

a oc caſu remedium in poſterum, ſub 

1 ac forma, quod quam cito hujuſmodi 


e * 1 
nens in dominico, habens 


tringitur, 


Weſtm. ſecond. 


charged with ſurcharge in the writ; for all the commoners, as well 
thoſe which ſurcharged not, as thoſe which ant gg ts are to be 
admeaſured ; and therefore it appeareth not who ſurcharged, but 
onely they that are charged therewith, and ſo found: hereupon 
it {ol!oweth, that a writ de fecunda ſuperoneratione lyeth not againſt 
any but againſt them that were named, and thereof convicted in the 
for he cannot be charged witha ſecond, that was not cul- 

ble of the firſt: and therefore none but ſuch as were named in 
the former writ {hall forfeit their cattell, &c. or yeeld damages. 

( Et ne vicecomes fraudem fac" domino regi.] Here is proviſion 


made to prevent the fraud of ſherifes, leſt by their fraud they ſhould 


CAP, 


dilationes anteguam ad curiam venerit 


0 . * . 
lterius, quam per manum proximi te- 


app medium in- 
pſum et capitalem dominum, dif" 
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IX. 


WIEN chief lords diſtrain in 

their fee for cuſtoms and ſer- 
vices to them due, and there is a mean 
which ought to acquit the tenant, 
firhence it lieth not in the mouth of 
the tenant, after that he hath replevied 
the diſtreſs, to deny the demand of 
the chief lord, which avoweth in the 
king's court, that the diſtreſs is law- 
fully taken upon his tenant, which is 
upon the mean; and many have been 
heretofore ſore grieved by ſuch diſ- 


treſſes, in ſo much as the mean (not 


withſtanding that he hath whereby he 
may be diſtrained) doth make long 
delays before he will come into the 
court to anſwer for his tenant unto 
the writ of mean; and further, the 
caſe was moſt hard when the mean 
had nothing: in cafe alſo when the 
tenant was ready to do his ſervices and 
cuſtoms unto his lord, and the chief 
lord would refuſe to take ſuch ſervices 
and cuſtoms by the hands of any other 
than of his next tenant, and ſo ſuch 
tenants in demean loſt ſomewhiles the 
profits of their lands for a time, and 
ſomewhiles for their whole time, and 
hitherto no remedy hath been provided 
in this caſe; a remedy is provided 
and ordained hereafter in this form, 
that ſo ſoon as ſuch tenant in demean 

having a mean between him and the 
chief lord) is diſtrained, * 
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tringitur, ſlatim perquirat ſibi tenens 
breve de medio. Et ſi medius habens 
terram in eodem comitatu (6) diffurerit 
uſq; ad mag nam diſirictionem (S detur 
gquerenti in brevi ſuo de magna diſtrict“ 
talis dies, ante cujus adventum dus co- 
Mitatus teneantur, et præcipiatur Vice- 
com”, quod diſtringat medium per mag- 
nam diſtrictionem, prout in brevi con- 
tinetur, It nihilominus vicecomes in 
auobus pleuis conitaithus ſolemniter 
proclamare faciat, quod hujuſmodi me- 
aus veniat ad dien in brevi contenta, 
reſponſurus tenenti ſuo. Ad quem diem 
ſi venerit, precedat placitum inter eqs 
meds conjuncto. At fi non venerit hu- 
Joſmodi medias, amittat ſervitium te- 
nentts ſu, et a moda non reſpondeat (7) 
ei tenens in aliquo, ſed (omiſſo ills me- 
dio) reſpendeat capitali domino de eiſdem 
ſervitiis et conſuetudinibus, quæ prins 
facere debuit prædictus medius. Nec 
babeat capitals dominus poteſtatem diſ- 
tringendi tenentis in dominico, dum 
præadictus tenens offerat ei ſervitia de- 


bita et conſuctà (8). Et ſi capitalis 


dominus exegerit plus quam medius ei 
Facere deberet, hal eat tenens in hoc caſu 
exceptionem verſus dominum quam ha- 
beret medius (9). Si vera medius 
nihil habuerit in pateſtate regis (10), 
nibilominus perquirat tenens breve 
uu de media ad vicecemitemillius comi- 
tatus in quo diſtringitur, Et ſi vice- 
comes mandaverit, quod medius nihil 
habet unde folg ſummoneri, nihilomi- 
uu, ſequatur breve de attachiamento. 
Et ft vicecomes mandaverit, quod nihil 
habet per quad poteſt attachiari, 
nihilominus ſequatur breve 

L 372 ] de magna diſirictiane, et 

| tat preciamatio in {ow 
predifia, Si vero medius non habeat 
terram in comitatu in quo fit diſtrictio, 
fed habeat terram in alio comitatu (11) 
tunc exeat breve ornginale ad ſummo- 
nendum medium ad vicecomilem illius 
comitatus in quo fit diſlriclio. Et cum 
teſliſicatum fuerit per illum vicecomi- 
tem, quod nihil habet in comitatu ſuo, 
| gat 
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the tenant ſhall purchaſe his writ of 
mean. And if the mean, having land 
in the ſame county, abſent him{:1f 
until the great diſtreſs awarded, the 
plaintiff ſhall have ſuch day given him 
in his writ of great diſtreſs, afore the 
coming whereot two counties ma 

be holden, and the ſheriff ſhall be 
commanded to diſtrain the mean by 
the great diſtreſs, like as it is contained 
in the writ, and nevertheleſs the ſhe. 
riff in two full counties ſhall cauſe to 
be proclaimed folemnly, that the 
mean do come at a day contained in 
the writ, to an{wer his tenant: at 
which day, if he come, the plea ſhall 
paſs between them after the common 
uſage; and if he do not come, then 
ſuch meſne ſhall loie the ſervices of 
his tenant, and from thenceforth the 
tenant ſhall not anſwer him in any 
thing; but the ſame mean being ex- 
cluded, he ſhall anſwer unto the chief 
lord for ſuch ſervices and cuſtoms as 
before he ought to have done to the 
ſame mean; neither ſhall the chief 
lord have power to diſtrain, ſo long 
as the aforcſaid tenant doth offer him 
the ſervices and cuſtoms due. And 
if the chief lord exa& more than the 
mean ought to do, the tenant in ſuch 
caſe ſhall have ſuch exceptions as the 
mean ſhould. - And if the mean have 
nothing within the king's dominion, 
the tenant ſhall nevertheleſs purchaſe 
his writ of mean to the ſheriff of the 
ſame ſhire wherein he is diſtrained. 
And if the ſheriff return, that he hat! 
nothing whereby he may be ſum- 
moned, then ſhall the tenant ſue his 
v rit of attachment. And if the ſhe- 
riff return, that he hath nothing * be 
attached by, he ſhall nevertheless - 
his writ-of great diſtreſs, and procla- 
mation ſhall be made in form abote, 
ſaid. And if the mean have no lan 

in the ſhire where the diſtreſs is ta cel 
but hath land in ſome other ſhire, the 


2 . ſummon 
a writ original ſhall iſſue to ſum! 
the mean unto the ſheriff of the bie 
6 1 
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eat breve de judicio ad ſummonend 
mdinm ad Vicecomitem ilius comitatus 
in quo teſtiſicatum fuertt quod habet 
tne, et fiat ſecta in illo comitatu, 
0; perventatur ad magnam diſ- 
iriftionemy et proclamattonem, ficut 
dictum eff ſup ra de medio habente 
ram in eodem comitatu in quo 
fit dtſericio. Et mihilominus fiat 
% in ct nitatu in quo nthil habet 
ent dicttm eft ſupra de medio mbil 
hobente | 9s perventatur ad mag- 
nom geiſtrictianem et proclamationem, 
et je: poſt proclamalionem in utroque co- 
ntctu factam adjudicetur medius de 
ford) et ſervitio ſus (12). Et cum 
al quentis contingat, qued tenens in do- 
minico feoffatus eff ad tenendum de 
medio per minus ſervitium, quam medius 
facere depuit capitali domino, cum poſt 
huujmols proclamationem attornatus 
ſit tener's capitalt domino, medio cmi{/o, 
nec habet tenens reſpordere capital: 
cha de ſervitiis et conf. que medius 
a pr u fa ere debuit, et poſtquam me- 


dius ver-rit in curiam, et cognoverit, 


quad acguieture debet tenentem ſuum, 
vel a/udicetur ad acquietandum, fi poſt 
Daju 191 cognitionem aut Judic um 
{reremon'a pe ventat, quod medius non 
cequietat t-rentem (12), tunc exeat 
breve de judicio, quod vicecomes diſtrin- 
gatmedtum adacquietandum tenentem, et 
as eſendum coram jiſticiariis ad cer- 
tum diem, ad oftendendum quare prius 
um non acquietauvit, Et cum per diſ- 
':unem venerit, audigtur querens. 


. ht querens verificare poterit, qua | 


hau non acquietuvit, ſatisfaciat de 
damnis, et per judicium recedat (14) 
linens quietus de ſua medio, et attorne- 
tur capitalt domino. Et fi ad primom 
Tren non venerit, exeat breve 
> * aftriftione, et fiat proclamatio, 

PYtquam teſl;fcatum fuerit, proce- 
4 4 Judiciuim, ſicut ſuperius diftum 
Sp {iendum eh, 110d ter hoc ſta- 
nap n excluduntur tenentes, quin 
"ry warraniiam (15), fi de tene- 
tis ſuis inplacitentur, ſuper medios 
ſuos, 
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ſhire where the diſtreſs is taken, and 
when it is returned by the ſheriff 
that he hath nothing in his ſhire, a 
writ judicial ſhall iſſue to ſummon 
the mean unto the ſheriff of the ſame 
ſhire, in which it ſhall be te{tifed 
that he hath land, and ſuit ſhall be 
made in the fame {hire until they have 
paited unto the great diſtreſs and pro- 
clamation, as above is ſaid in the 
mean having land in the tame ſhire in 
which the diſtreſs is taken, And 
nevertheleſs ſuit ſhall be made in the 
ſanie ſhire where he hath nothing, as 
above is ſaid of the mean that hath 
nothing, until the proceſs come to the 
great diſtreſs and proclamation; and 
and ſo after proclamation made in both 
counties, the mean ſhall be fore- judg- 
ed of his fee and ſervice. And where 
it happeneth ſometimes, that the te- 
nant in demean is infeoffed to hold by 
leſs ſervice than the mean ought to 
do unto the chief lord, when after 
ſuch proclamation the tenant hath at- 
torned to the chief lord, and the mean 
being excluded, the tenant muſt of 
neceſſity anſwer unto the chief lord 
for all ſuch ſervices and cuſtoms as 
the mean was wont to Go to him. 
And after that the mean is come into 
the court, and hath confeſſed that he 
ought to acquit his tenant, or be com- 
peiled by judgement to acquit, if after 
ſuch confeſhon or judgement it is 
complained that the mean doth not 
acquit his tenant, then ſhall iſſue a 
writ judicial, that the ſheriff {hail diſ- 
train the mean to acquit the tenant, 
and to be at a certain day before the 
juſticers, for to thew why he hath not 
acquitted him before; and when they 
have proceeded unto the great diſ- 
treſs, the plaintiff ſhall be heard; and 
if the plaintiff can prove that he hath 
not acquitted him; he {ball yield da- 
mages, and by award of the court the 
tenant ſhall go quit from the mean. 
and ſhall attorn unto the chief lord, 
And if he cyme not at the firſt, diſ- 
trels, 
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ſuos, et eorum heredes, ſecundum quod 
prius habuerunt, nec etiam excluduntur 
tenentes (16), guin ſequi poſſunt ver- 
ſus medios ſuos, ſecundum conſuctudinem 
Prius uſitatam, ſi viderint quod proceſſus 
eorum plus valeat * per antiquam con- 
ſuetudinem, quam fer iſtud flatutum. 
Et ſciendum ęſt, quod per iſtud ſtatutum 
non providetur remedium quibuſcungue 
mediis, ſed jolummodo in caſu cum fit unus 
medins (17) tantum inter dominum 
diſtringentem et tenentem, et in caſu 
quando medius ille eft plenæ etatis 
(18), et in caſu quando tenens, ſine præ- 
udic io alterius (19) quam medii, attor- 
nare ſe poteſt capitali domino, quod 
dictum eft pro mulieribus tenentibus in 
dotem, et tenentibus per legem Angliæ, vel 
aliter ad terminum vitæ, vel per feodum 
talliatum, quibus pro aliquibus cauſis 
nondum ęſi proviſum remedium: ſed 


(Des dante) alias providebitur, 


(Regiſt. 160. Fitz. Meſne, 1. 3. 7. 11, 12. 15, 16, 17. 19, 20, 21. 24. 56. 58. Fitz, Proclamat. 
20, 21. 1 Inſt. 109. a. Fitz. Meine, 3. 18. 47. 57. 66, 67. 70. Fitz. Meine, 1. 53- Fitz. Avowry, 
146. 168, Fitz. Meſne, 28, 29. Fitz. Procels, 1 


Meſne, 68. 25. 35. 79. Raſt. 433, &c.) 


50 E. 3. 23. 


meſue. 


Another miſchiefe was, when the meſne had 
ſame county; for there the tenant was without remed), 
though the meſne had ſufficient in another county, the com 
law extended not thereunto, in both which caſes reme 


by this act. 


4 E. 3. 42. 
F. N. B. 137. à. 


4 


% 
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53. Fitz. Meine, 20. 24. 38. 59. 68. 70. Fitts 


One miſchiefe here firſt mentioned before the making of this 
ſtatute was, the great delayes which were uſed in the writs 0 
meſne, in which the proceſſe at the common law was 
attachment, and diftrefle infinite; and yet the tenant in 
the meine was preſently diſtrained by the lord paramount, & 
miſchief appeareth by the preamble of this act: for re 
whereof a more ſpeedy proceeding is given by this act in a 


(1) Pro cenſuetudinibus et ſervitiis, &C.] 
taken for the cuſtomes or ſervices which the meſae by 
his tenure ought to doe to the lord, within which, ſute 
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treſs, a writ ſhall go forth to diftrain 
him again, and proclamation {14ll be 
made, and as ſoon as it js returned 
they thall proceed in judgen ene 2 
before is ſaid. And itis to be under. 
ſtanden, that by this ſtatute tenants 
are not excluded, but they ſhall ae 
a warranty of the means and their 
heirs, if they be impleaded of their 
lands, as they have had before; nor 
the tenants ſhall be excluded, but that 
they may ſue againſt their means, as 
they uſed heretofore, if they ſee that 
their proceſs may be more available 
by the old cuſtom, than by this ſtatute, 
And it is to wit, that by this ſtatute 
no remedy is provided to any means, 
but only in caſe where there is but 
one onely mean between the lord 
that diſtraineth and the tenant; and 
in caſe where that mean is of full age; 
and in caſe where the tenant may 
attorn unto the chief lord without 
prejudice of any other than ef the 
mean, which is ſpoken for women 
tenants in dower, and tenants by the 
courteſie, or otherwiſe for term of 
life, or in fee-tail, unto whom for 
certain cauſes remedy is not yet pro- 
vided, but (God willing) there ſhall 
be at another time. 
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default of 
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medy 
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nothing withio thy 
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hundred 1s comprehended, but not ſute * that 1s, by reſiancie 


either to hundred, leet, or tourne, for that is not by reaſon of his 


tenure. x \ N 3 
But if the tenant be diſtrained for the reliefe of the meſne, or 


fr reaſonable aide, albeit they are rather improvements of ſer- 
vices then ſervices, yet the tenant ſhall have a writ of meine, becauſe 
they grow by reaſon of the tenure. | 

(2) Et medius fit.) If there be A. lord, B. meſne, C. meſne, D. 
tenant fer availe, A. the lord paramount diſtrein D. for ſervices, 
Ec. he bringeth a writ of meſne againſt C. and recovereth damages 
againſt him, whereupon C. the meſne may have a writ of meine 
zgainft B. but if B. plead nient diſtrein de ſon default, the ſpeciall 
matter muſt be ſhewed, and not to take the generall iſſue, and fo 
every meſne ſhall have his writ againſt his meine. 

(4) Qui tenentem acquietare debeat.) There be two kinds of 
acquitals; one expreſſe, and the other implyed: expreſſe, three 
manner of waies: 

Firſt, by fine or deed, either at the creation of the tenure, 
or after: ſecondly, by acknowledgement of acquittall: thirdly, by 
preſcription. 

Implyed, five manner of wales : 

Firſt, by owelty of ſervices; ſecondly, by tenure in frankal- 
moigne; thirdly, in frankmarriage; fourthly, by homage aunceſ- 
tell; and fifthly, in dower. | 

(4) In caſu etiam cum tenens paratus efſ+t facere capitali domino ſer- 
vitig et conſuetudines exattas, et capilalis dominus ſervitia et conſue- 
tudines fibi debitas renuebat percipert per manum alterius, quam per 
nanum preximi tenentis ſui, & c.] By the common law the lord para- 
mount might have refuſed his ſervices by the * hands of the tenant 
jer availe, or by the hands of tenant for life, where the reverſion 
was over, becauſe the meſne or he in reverſion was his very tenant 
in privity, for the which remedy is given by this act. 

(5) ue ad magnam diſtrictionem.] This muſt be underſtood of 


1 Ww1it of meine returnable into the court of common pleas, and not 


of a writ of meſne that is vicountell, and not returnable. 
And although a writ of meſne be depending between the tenant 
and the meſne, yet the lord paramount may proceed, & c. for he 


Hall not tarry till the matter be tried in the writ of meſne. 


but it appeareth by Fleta, S: medius ſit paratus ipſum tenentem 
Kquetare de ſerwitiis, quod capitalis dominus ab eo exigit, tunc ſecundum 


*quitatem juris ſubvenietur tenenti per breve, viz. quod capitalis dominus b 


lar, and there the writ in that caſe appeareth. 

(b) Et ſi medius habens terram in eodem comitatu, &c.] Here 1s 
por ided a more ſpeedy proceeding in the writ of meſne, if the 
neſue bad land in the ſame county. 

0 Es ft non wvenerit hujuſmodi medius, amittat ſervitium tenentts 
i, 6 medo ron reſpondeat, &c. ] If the meſne appeare not at the 
v ditreſſe, he ſhall be fore-judged, that is to ſay, that the 
Rl loſe the ſervices of his tenant of the tenements before 
* x And that the meſne being omitted, the tenant from 
"tie wy ſhall be attendens et re/pondens to the chiefe lord by the 
. ervices, as the meſne holdeth by. 

oh 13 tO be obſerved, that the immediate chiefe-lord muſt be 
hd, the fore- judger; for albeit he be a ſtranger to the writ, 
bis death the writ of meſne ſhall not abate: yet in the 

4 Judgement 


31 E. 1. meſn. 

55. 7E. 2. ibid. 

66. 20 E. 2. 

ibid. 59. 8 E. 3. 

49- 39 E. 3. 19 
E 3. 10. 

F. N. B. 136. 


Lib. 6. 58. Bre- 
di mans caſe, lib. 
9. fol. 110, 111. 
21 E. 3. 49. 

2 H. 6. 3. 8 H. 6. 
16. 


F. N. B. 136. d. 


Flet. li. 2. Cap - 
43 Brit fol. 58. 


Brit. ubi ſupra. 


Flet. lib. 2, C2+ 
43 Brit. fol. 58. 
10 H. 6. 26. 


21 E. 3. meſn. 
48. 10 H. 6. fol. 
26. + H. 6. 28. 
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Judgement he that is then immediate lord paramount muſt be parti- 
cularly named. 

(8) Nec habeat capitalis dominus poteſtatem diſtringendi tenente; jv 
dominico, dum pradiftus tenens offerat ei ſerwitia debita, et conſuetu.] 
Here three things are to be obſerved. 

1. That the tenant muſt offer and tender the rent or ſervice 
due upon the land, and not be ready only, by reaſon of the word 
(Meral. | 

2 H.6.avowry1- 2. This muſt be done at the time, when the lord comes tg 

a fol. 3- diſtraine. | n 

8 3. That this act is to be underſtood of ſervices, and euſtomes 

ubi ſupra, li. 9. Which the tenant may doe, as payment of rents, delivery of he. 

fol. 110, 111- riot- ſervice, or the like; but extendeth not to perſonall ſervice; 
annexed to the perſon of the meſne, as homage, fealty, &c. for he 
cannot (ay, I become your man: nor ſweare to him fealty, &c. 
But after fore judger, then the tenant ſhall doe all manner of ſer- 
vices which the meſne ought to have done, for then the meſnalty 
is extinct; but as long as the meſnalty remaines, the perſonal 
ſervices remaine with the mene, ſervitia perſenalia ſequuntur 
perſonam. | 

(9) E, capitalis dominus exegerit plus, quam medins ei facere di. 
beret, habeat tenens in hoc caſu except icnem verſus dominum quam haberet 
medius.] Hereby proviſion is made for the tenant to take any ad- 
vantage that the meſne might do, if the chiefe lord demand other 
ſervices then the meſne ought to doe, albeit he be a ſtranger to the 
avowry. | | | 

Lib. 7. in Cal- (10) Sz vero medius nihil habuerit in poteftate regis.) Here ſub pu- 
8 teſtate regis is taken for the power of the king to adminiſter juſtice 
Mags. Chart. to his ſubjects by his writs, poręſtas regia &ft facere juſtitiam. See the 
fol. 154. firſt part of the Inſtitutes, ſect. 199. - 5 

And by this branch remedy is given to the tenant where the 
meſne had nothing, where he had no remedy by the common 
law, | 

| 375 ] (11) S: vero medius non habeat terram in comitatu in quo fit diftric- 
| tio, ſed habcat terram in alio comitatu, &c.] Here is remedy given 
to the tenant, where the meſne hath land in a forraine county. 
Mich. 17. E. 1. (12) Adjudicetur medius de feodo et fervitto"Juo. ] Here alſo fore- 
In banco . i 47. judger is given in the caſes here mentioned, which is a better and 
_ 3 ſpeedier remedy then the common law gave. erg 
31 E. 1. meſp. (13) Et peſiguam medius, Cc. cognoverit, Ic. wel adjudicetur ad 
55. 18 E. 2. ibid. acquietandum. Sc. i poſt, Sc. medius non acguietavit tenenten. 
57. 46 E. 3. 31. Medius, the heire of the meſne ſhall not be fore - judged within this 
ſtatute, for that this act ſpeaketh of the meſne onely, and not of the 


| meine and his heires. | 
31 E. t. meſn. (14) Satisfaciat de damnis, et per judicium recedat, &c.] This 


55: I 15 2. 1b. branch of the ſtatute giveth damages and fore- judger, and the 
3 k. 3.31. plaintife cannot take damages, and leave the ore · judge, 


Wye. but he muſt either take both according to this branch, or neither 
of them. | 
(15) Et. ſciendum «ft, quod per hoc flat” non excluduntur ten rie, 


tenant (which was ever much eſteemed in law) is fav an 
preſerved, and many deeds comprehended both warranty 
acquitall, 005 15 
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(16) Nec etiam excluduntur tenentes, my Here the tenant hath 
clection either to take the benefit of this act, by taking the proceſſe 
given by the ſame, or to take the proceſſe at the common law, and 
this was abundans cautela; for this ſtatute being in the affirmative, 
the tenant might have had election (if this clauſe had not been) 
but abundans cautela non nocet: and the ancient ſages of the law 
did ever make things as plain, and leave as little to conſtruction, 
as might be. : 

(17) Sed ſolummodo quando unus fit medius, &c,] Hereby it appear- 
eth, that no fore-judger can be, but when there is but one meſne 
betweene the lord paramount and the tenant. 

(18) Incaſu quando medius ft plene etatis,) Albeit a feme covert 
be not here excepted, yet by good conſtruftion ſhe is excepted. 

(19) Sine præjudicio alterius.) Theſe words were ſpecially in- 
tended of tenant in dower, or of tenant for life, or in taile with a 
remainder over; for againſt them no fore-judger ſhall be given, 
but their extent 1s farre more large. 

If the diſſeiſſor, or any other that hath a defeaſible title in the 
tenancy doth fore-judge the meſne, this ſhall not prejudice the 
diſſeiſee, or him that right hath; for they are within the remedy 
: theſe words, that every fore-judger ought to be fine præjudicio 

ertus. 


But if the daughter fore-judge the meſne, and a ſon is borne after 


the fore-judgement, the ſon ſhall not avoid it; for it was /ine pre- 


Judicio alterius, when the judgement was given. 

If two joyntenants bring a writ of meſne, and the one is ſum- 
moned and ſevered, and the other ſueth forth, he cannot fore-judge 
the meſne, becauſe he cannot reſpondere capitali domino de eiſdem ſer- 
vitiis et conſuetudinibus, que prius facere debuit prædictus medius. 

So it is, if there be two joynt meſnes, and the one appeare, and 
the other make default, no fore-judgement ſhall be, 2 the ſame 
caule neceſſarily collected upon the ſame words. 

They that are ſeiſed in auter droit, as the biſhop in right of his 


biſho ricke, or the abbot or prior in the right of his monaſtery, or 


the like, ſhall neither fore. judge, nor be fore-judged, becauſe it is to 
be intended, that it cannot be done /ine prejudicio alterius, for that 


the conſent of them is not had, which by law to the alteration of 


amy eſtate is requiſite, as the deane and chapter to the biſhop, and 
the covent to the abbot, prior, &c. 

If the meſne hanging the wr. t of meſne againſt him alien by fine, 
aldeit the right of the meſnalty paſſeth to the conuſee, yet the n eſne 
may be fore-judged, and the conuſee ſhall not take advantage of 
theſe words, fine progjudicio alterius, becauſe he came to the 
meinalty, pendente brewt, and in judgement of law the meſne (as to 


3 remains ſeiſed of the meſnalty; for, pendente lite nibii 


JI. lvsr, 
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13 E.2.meſn.68, 
o E. 3. 23. 
N. B. 137. by 


7 E. a. meſn, 76. 
7 E. 3. fol. 41. 
34 E. 3. mein, 
47. Dyer 2. mar. 
104. 14 E. 2. 
tit. meſn, 70. 


14 H. 4. 37. 
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GAP. K. 


E UM in itinere juſtic' proclamat* 

fuerit, quod amnes qui brevia li- 
berare wolucrint, ea liberent ſr 
certum terminum (1), poſt quem nullum 
breve recipiatur, muiti de hoc con- 
fidentes, cum moram fecerint uſque 
ad prædictum terminum, et nullum 
Breve ſuper eos fuerit liberatum, de li- 
centia juſtice” recedunt, poſt quorum re- 
ceſſum adverſarii ſui ipſorum abſent* 
percipientes, brevia ſua porrigunt in 
cera, que aliguande per favorem, ali- 
quando pro dono per vicecomitem reci- 
pruntur, et illi, qui ſecure credebant 
receſſiſe, ten ſua amittunt: ut hujuſmodi 
fraud: ſubveniatur impoſterum, flatuit 
dominus rex, quod juſtic" in itineribus 
ſuis flatuant terminum quindemæ, vel 
menſis, minoris vel majcris termini, 
ſecundum. quod comit' fuerit major vel 
minor, infra quem terminum publice 
proclametur, quod omnes qui brevia 
liberare voluerint, ea liberent infra 
term:num illum. Et in adventum illins 
termini certificet vicecomes capitali juſ- 
ticꝰ itineranti, quot brevia habet, et 
quæ, et quod ultra illum termiuum nul— 
lum breve recipiatur, quod fi receptum 
Fuerit, proceſſus per illud fattrs pro 
nullo babeatur (1) : excepto quod breve 
(2) cfjatum durante tolo itinere rele- 
vari poterit. Breve etiam de dote de 


viris qui obierint al ſeiſiti infra ſum- 


monitionem itineris, aſſijee ultima pre- 
ſentationis et quare impedit, de eccleſtis 
vacantibus, infra ſummonitionem pred), 


Nuoc ung; tempore ante receſſum juſtic 


recipiantur in itinere. Brevia etiam 
nove diſſeiſine, quocunque temtore 
acta fuerit diſſeiſina, recipiantur in 
itineribus juſtic'. 


Concedit daminus rex de gratia 


ſpectali (3) gd illi gui habent tes 
nem (4) in diverſis comitatibus, in 
quibus 


W HE REAS in the circuit of 

juſtices it was proclaimed, that 
all ſuch as would deliver writs, ſhould 
deliver them within a certain time, 
after which no writ ſhould be receiy- 
ed; many truſting upon the ſame, and 
tarrying until the ſaid time, and no 
writ ſerved upon them, departed by 
licence of the ſaid juſtices; after 
whoſe departure their adverſaries, 
perceiving their . abſence, delivered 
their writs in wax, which ſometime 
by fraud, and ſometimes for rewards, 
be received of the ſheriff, and they, 
that thought to have departed quiet, 
loſe their lands. For the remedy ot 
ſuch fraud from henceforth, the king 
hath ordained, that the juſtices in their 
circuits ſhall appoint a time of fiſtcen 
days, or a month, or a time more or 


leſs (after as the county ſhall happen 


to be more or leis) within which time 
it ſhall be openly proclaimed, that al 


ſuch as will deliver their writs, 


deliver them before the fame time; 


and when the time cometh, the ſhe- 
riff ſhall certifie the chief juſtice in 
eyre how many writs he hath, 
what, and that no writ be received 
aſter the ſame time; and if it be te- 
ceived, the proceſs iſſuing thereupM 
ſhall be of none effect; but only that 
a writ abated any, time during tae 
circuit may be amended; allo wo 
of dower of men that died within fte 
ſummons of the circuit, aſſiſes of di 
rain preſentment, quare imped, * 
churches vacant within the fore 
ſummons, ſhall be received at an) * 
before the departure of the juice 
alſo writs of novel diſſeiſin, at Gull 
time ſoever the diſſeiſin was done, 
be received in the circuit of ju it 
Our lord the king of his [im 
grace granteth, that ſuch a8 nice 
land in divers ſhires where the Jake 
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quibus Jjuſtic itinerant, vel de qui- 
buſdam ten in com in quo ; Juſtic 

nm itinerant, timent implacitar”, et de 
aliis tenem' in comitatu, in quo juſtic* 
mn itinerant, implacitentur + ut coram 
juli apud Meſim', vel“ de banco do- 
mini regis, vel coram ſuſticiariis ad 
aſſas capiendas aſſignatis, vel in aliquo 
comitatu coram vic', vel in aliqua cur' 
barmum, facere poſſint generalem at- 
tirnat” (6) ad preſeguendum pro eis in 
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make their circuit, and that have 
land in ſhires where the juſtices have 
no circuit, that fear to be impleaded, 
and are impleaded of other lands in 
ſhires where they have no circuit, as 
before the juſtices at Weſtminſter, or 
in the king's bench, or before juſtices 
aſſigned to take aſſiſes, or in any coun- 
ty before ſheriffs, or in any court baron, 
may make a general attorney to ſue for 
them in all pleas in the circuit of juſ- 


tices moved or to be moved for them, 
or againſt them, during the circuit; 
which attorney or attorneys ſhall 
have full power in all pleas moved 
during the circuit, until the plea be 
determined, or that his maſter remove 
him; yet ſhall they not be excuſed 
thereby, but they ſhall be put in 
juries and aſſiſes before the ſame juſ- 
tices. 64 


Regiſt. 19. b. (13 Ed. 2. fiat, 2. c. 4.) 


omnibus placitis in itinere (7) Juſtic 
pro ipſis, vel contra ipſos motis vel mo- 
vendis, durante itinere. ut quidem 
atiornatus, vel attorn', habeat poteſta- 
tem in placitis motis in itinere quouſque 
placitum terminetur (5), vel dominus 
ſuns ipſum amoverit, nec per hoc exc u- 
ſentur, guin ſint in juratis, et aſſiſts, 
cram eiſdem juftic* (8). 


(1) Crum in itinere juſtic. proclamat. fuerit, quod omnes qui brevis 
literari voluerunt, ea liberent infra certum terminum, Qc. 
Hereby is recited the miſchiefe which was before the making of 


n tais act, the remedy followeth. . 

e Ut hujuſmedi fraudi impoſterum, flatuit demi nus rex, quod juſa Fleta, Ii. t. e. 194 

ll liciarii in itineribus ſuis ſtatuant termiuum, quindene, vel menſis, mi- | 

1 nrts vil majoris termini ſecundum gqued comitatus fuit major del minor, 

ez 177 a quem terminium publice proclamerur quod me. 1¹ brevia liberare 

b voluerint ea libereat infra terminum lum, et in adventu ius termini | 
i ertijicet vicecomes capitalem juſticiar” itinerant” quot brevia habent i 'L 
4 el ſuæ, et quod ultra illum terminum nullum breve recipiatur, quod fi 


receptum fuerit procęſſus per illud factus pro nullo habeatur.] Upon this Tr. 6 E. 2. in 
purview was great queſtion, whether the king might diſpenſe with Theſaur, Regie. 
ths law, and give a further day then hereby is preſcribed, and in fo. 19. F. n. b. 
me end adjudged that he might for advancement and furtherance 77: E. 

of juſtice: of this purview, the Mirror with too much aſperity ſaith Mirror, e. s, 93. 
thus, Leſtatute de Juſpention de briefes en eyres eft reprowable come re- | 
pignant a la grand chartre que dit nous ne weerens a nul droit, ne de- 

"2icrons, & pur quoy ſont briefes rebotables de audience eins pur le mul- ? 


1 


— 


itude des briefes que adongues je font & pur le petit nombre des juſtices 
perit droit de plujors. | 

(2) Excepro gued breve, c.] Here followeth five exceptions: 

. The firſt is, that a writ abated, may, during the whole eyre, | 
e amended, 8 5 
So Writs of dower, of the ſeiſin of men that dyed within the ſum- Bat. e. 2. Fleta, 
"5 of the heir (which is by the ſpace of forty dayes) before the lib, 1. c. 19, 0% Zkd 
edimning of the heir. | „ 

3. Aſliſes of darcein preſentment. 


* . ; 


a 0 x'are wmpedit ot churches vacant within the aforeſaid ſummons + 
All 2 recei d 4 . -* fl * ” : 
-c<ervea at any time before the departure of tae Juſtices, 


5 Writs of alliſe of novel diſſeiſin, at what time ſoever the 


Adiülleiſin 
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. diſſeiſin was done, ſhall be received during the eyre of the 


juſtices. | 

Regiſt. fo. 19, (3) Concedit dom” rex de gratia ſpeciali quod illi qui haben tenen, 

20. F. N. B. 25. &c.] Here is an act of grace, and therefore it is termed ac. 

ce. ge. g. cordingly, De * gratia ſpeciali; for where the king by his prero- 
gative before this and other ſtatutes might by letters patents, or 
by writ under his great ſeal, grant to any demandant or pl tenant, 
or defendant, to make attorney in any aQion, and to command the 
judges to admit ſuch perſons to be attorneys for them; Now juſtly 
is this act ſtiled an act of grace, for that the king gave his royall 
aſſent to this law for the quiet and ſafety of his ſubje&s, givin 
them power hereby to make attorneys in caſes herein expreſſed 
whereby the king loſt ſuch profit of the great ſeal, as he formerly 
received in ſuch caſes. Statutum ex gratia regia dicitur, quando rex 
dignatur cedere de jure ſuo regio pro quiete et cammodo populi ſui, 

(4) Illi gui habent, &c.] This act extends aſwell to corpora- 
tions aggregate of many, as maior and commonalty, and to ſole 
corporations, as to private perſons : and it extendeth aſwell to 
Juſtices in eyre of the foreſt, as to other juſtices in eyre; ſee the 
fourth part of the Inſtitutes, cap. Juſtices in Eyre, & cap. the Courts 
of the Foreſts, and the Regiſter 261 ſupra for claim of liberties, 

4 E. z. Attorney (5) Qua placitum ſerminetur.] By the judgement againſt 
185 1 39 the defendant, the warranty of attorney is determined; for thereby 
= — 5 * placitum termi natur, but onely to ſue execution (which is the {ruit 
34 H. 6. 51 of the judgement) within the yeer: and if he ſue out execution 
within the yeer, he may proſecute the ſame after the yeer; but 
if he ſue out no execution within the yeer, then after the peer 
is ended after judgement, his warrant of attorney is determined. 
8 E. 3. 20. (6) Attornatum generalem.) Of this generall attorney you ſhall 
aol $470 often reade in our books. 
Regiſt. i a. C/) 1n omnibus placitis in itinere.] This is not underſtood of an 
: aſſiſe of novel difſeifin, for it is querela, and not placitum aſi, 
whereof (as elſewhere hath been ſlid) there is plentifull authority 
in our books, | : 

(8) Nec per hoc excuſentur quin /int in juratis et A Hit coram eiſden 

Marlbr. cap. 14. jw/ftic'.] The wiſdom of parliaments, and of the ſages of the 
39 E. 3. 15. law hath ever been, that able and ſufficient men ſhould not (to 


| 75 H. A 6 1 of juſtice) be exempted for ſervice in juries 


CAP: Kh 


| D E ſervientibus ( 1), balivis ( 2), (CONCERNING ſervants, ba- 


camerariis (3), et guibuſcungue liffs, chamberlains, and all man; 
receptoribus, qui ad compotum redden- ner of receivers, which are r 
dum tenentur (4): concordatum eft et to yield accompt, it is 487 4 
flatutum, quod cum dominus hujuſmodi ordained, that when the matter? a 
ſervient' dederit eis auditores (5) com- ſuch ſervants do aſſign audutors 
pet, et contingat ipſos efſe in arrera- take their accompt, an 
g'1s ſuper campetum ſuum omnibus al- in arrearages upon th 
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lnatis, et allecandis (6), arreſtentur 
corpora eorum (7), et per teſti- 
mmium auditorum ejuſdem compoti, 
mittantur et liberentur proxime gaolæ 
dmini regis (8) in partibus illis, et d 
vic, ſeu cuſiode ejuſdem gaolæ reci- 
piantur (9), et carceri mancipentur * 
in ferris (10), et ſub bona cuſtodia, 
et in illa priſona remaneant de ſuo pro- 
pris viventes (I I), quouſque dominis ſuts 
de arreragits plenarie ſatisfecerint. 
At tamen ſi quis fic gaole liberatus 
conqueratur, quod auditores compoti 
ſui ipſum injuſte gravaverunt (12), 
onerando ipſum de receptis que non re- 
cepit, vel non allocando ei expenſas aut 
liberationes rationabiles, et inveniat 
amicos, qui eum manucapere voluerint 


ad ducendum coram baronibus de ſeac- 


cario, liberetur eis, et ſcire faciat 
vicecomes (in cujus priſona fuerit ) do- 
nino, quod fit coram baronibus de ſcac- 
cario (13) ad aliquem certum diem 
cum rotulis et aliis, per quos compotum 
ſuum reddiderit, et in præſentia ba- 
ronum vel auditor', quos aſſignare vo- 
luerint, recitetur compotus, et fiat par- 
tibus juſtitia, ita quod fi fuerit in ar- 
reragiis, committatur gaalæ de Fleete, 
ut ſupradictum eft, Et fi diffugerit, 
et gratis compotum reddere noluerit 
(14), ficut in aliis flatutis alibi con- 
tnetur; Marlbridge, cap. 23. di/- 
irmgatur ad veniendum coram juſ- 
ticiarus, ad compotum reddendum, { 
babeat per quod diſtringi poſſit. Et 


cum ad curiam venerit, dentur ei au- 


 itores competi, caram guibus ſi fuerit 


in arreragus, et ftatim arreragia ſel- 
vere non poſfit, committatur gaclæ cuſ- 
tadiend' in forma predia”. Et ji 
uiffugerit, et teftiflcatum ( 15) fuerit 
per vicecomit*, quod non it inventus, 


Agatur de comit' in comitatum, quouſ- 


que utlagetur. Et ſit hujuſmod: in- 
carceratus irreplegiabilis. Et caveat 
ſbi Vicecomes, vel cuſios ejuſdem gaole; 
fre ſit _ libertatem (16) five ex- 


ira, quod per commune breve, quod 


disitur replegiare, vel ale modo ſine 
aſſenſu 
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things allowed which ought to be 
allowed, their bodies ſhall be ar- 
reſted, and by the teſtimony of the 
auditors of the ſame accompt, ſhall 
be ſent or delivered unto the next 
= of the king's in thoſe parts; and 
all be received of the ſheriff or 
gaoler, and impriſoned in iron under 
ſafe cuſtody, and ſhall remain in the 
ſame priſon at their own coſt, until 
they have ſatisfied their maſter full 
of the arrearages. Nevertheleſs if 
any perſon being ſo committed. to 
priſon, do complain, that the auditors 
of his accompt have grieved him un- 
juſtly, charging him with receipts. 
that he hath not received, or not al- 
lowing him expences, or reaſonable 
diſburſements, and can find friends 
that will undertake to bring him be- 
fore the barons of the exchequer, 
he ſhall be delivered unto them; and 
the ſheriff (in whoſe priſon he is 
kept) ſhall give knowledge unto his 
maſter, that he appear before the 
barons of the exchequer at a certain 
day, with the rolls and tallies by 
which he made his accompt; and in 
the | preſence of the barons, or the 
auditors that they ſhall ww him, 
the accompt ſhall be rehearſed, and 


juſtice ſhall be done to the parties, 


ſo that if he be found in arrearages, 
he ſhall be committed to the Fleet, 
as above is ſaid. And if he flee, and 
will not give accompt willingly, as 
is contained elſewhere in other ſta- 
tutes, he ſhall be diſtrained to come 
before the juſtices to make his ac- 
count, if he have whereof to be dif- 
trained. And when he cometh to 
the court, auditors ſhall be aſſigned 
to take his accompt, before whom 
if he be found in arrearages, and can- 
not pay the arrearages forthwith, he 
ſhall be committed to the gaol to be 
kept in manner aforeſaid. And it 
he flee, and it be returned to the ſne- 
riff that he cannot be found, exigents 
ſhall go againſt him from county to 
 Fi—-Z42z3 county, 
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aſſenfu domini (17) ipſum a priſona 


exire non permittat. Quad ſi fecerit, 
et ſuper hoc convincatur, reſpondeat 
domino de damnis, per hujuſmodi _ 
vientem ſibi illatis, ſecundum quod per 
patriam veriſicare poterit, et habeat 
dominus ſuum recuperare per breve 
de debito (18) verſus cuſtodem. Et 
ſi cuſtos gaolæ non habeat, per quod 
Juſticietur, vel unde ſolvat, reſpondeat 
ſuperior ſuus qui cuſtodiam hujuſmodi 


gaolæ ſibi commiſit (19), per idem 


breve. 


Feta, lib. . e. 64: Brit. fol. 70. 4. (1 Inſt. 295. a. 2 Inſt. 378. Fitz. Accompt, 96. 109. Fitz, 
Avowry, 220. Regiſt. 137. Raſt. 14, &c. Fitz. Aceompt, 23. 26. 47. 74. 106. 52 H. 3. c. 23. 
29 Ed. 3. f. 5, 17 Ed. 3. f. 59. 1 R. 2. c. 12. 7 H. 4. c. 4. 2 Leon. 9. Fitz. Debt. 172. Fitz, Iu, 


160. Pro, Dett. 103. 2 Bulſtr. 321.) 


ib. 74. 8 E. 3. 


cour: 45. 
11 R. 2. ib. 48. . 
FN F. b. c. d. e. 


* [ 360 ] 


17 E. 43* 59. 


203. 18 
4 
3 


29 E. 


of tle Inſtitutes, 
1 ct. 4 24. 
Tor Tn S fer wien*® 


the end of this 
chapter. 
1. Part of tbe In- 
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by other means, without aſſent of 


(1) Serwientibus.] Every writ of account muſt be brought 
r againſt one, either as bailite, receiver, or gardein in ſocage; and 
therefore againſt a ſervant as ſervant, or againſt an apprentice, or 
a6. 2 K. 2. Ac. à controller, ſurveyor, meſſenger *, or the like, a writ of account 
lyeth not, unleſie he be charged as bailife or receiver. 

A gardein in ſocage cannot be committed to priſon by force of 
this act, for a gardein in ſocage is in loco parentis, and this act be- 
ginneth with /erwientibus, and this word ſervientibus is to be ap- 
plyed to balivis, camerariis, et receptoribus ; for this act ſoon after 
<4 this ſaith, Cum domini huju/modi ſervientum dederit eis auditares, Sc. 
Where theſe words are to be obſerved, viz. domini, the lords or 
35. maſters, and /ervientes, ſervants, which word er wientes extends to 
Sce the hut part all; and therefore the gardein in ſocage being no ſervant, nor the 
heir lord, or maſter is not by this act to be impriſoned, &c. _ 
() Balivis.] This word is ſufficiently known, and if gardein 
te, fee tov arcs in ſocage occupy after the heir attain to the age of 14 yeers, be 
may be charged as bailife. 5 

(3) Camereriis.] Receivers were anciently called chamberlains, 
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county, until he be outlawed, and ſuch 
priſoner ſhall not repleviſable, 
And let the ſherift or keeper of ſuch 
gaole take heed, if it be within 3 
franchiſe, or without, that he do not 
ſuffer him to go out of priſon by the 
common writ called replegiare, or 


his maſter; and if he do, and thereof 
be convict, he ſhall be anſwerable to 
his maſter of the damages done to 
him by ſuch his ſervant, according as 
it may be found by the country, and 
ſhall have his recovery by writ of 
debt. And if the keeper of the gaol 
have not wherewith he may be juſti- 
fied, or not able to pay, his ſuperior 
that committed the cuſtody of the 
gaol unto him, ſhall be anſwerable by 
the ſame writ. 


ſitutes, ubi ſup, becauſe they were wont to keep the money received in chambers 


1. Part oſ the In- 
ſtitutes, 153. . 
Fleta, Ii. 2. Co 70. aboveſaid. 


ſpecially provided for that purpoſe; yet cannot N 
chamberlain in an account, but as bailife, or receiver, for the cau'c 


he be charged #3 


(4) E- quibuſcunq; receptoribus qui ad competum reddend le- 


nentur.] 
plication, 
43 E. 3. 31. 
49 E. 3. 2. 
50 E. 3. 17. 
27 Aſl. z. 9 


(5) Dederit eis auditores.] An account taken before one 2 
is not within the purview of this ſtatute; for this act is in 0a” 


Recepteres is a known word, and needeth no further ex- 


a com“ 


> we — 


Cap. II. Weſtm. ſecond. 


à commiſſion, and a commiſſion being made to two or more, can- 20 H. 6. 17, 18. 


not be executed by one alone. | 
By this act the auditors are judges of record, and therefore by 
conſequence in an action of debt for the arrerages of an account 


before two or more auditors, the defendant ſhall not wage his 


w. 
a And by the ſame conſequence of reaſon, if the lord be found 
in ſurpluſage upon the account determined by the auditors as an in- 
cident to their authority in an action of debt brought by the bailife 
for this ſurpluſage, the lord ſhall not wage his law, becauſe by 
force of this act (they being judges of record) no wage of law 
can be allowed againſt their record : and fo was it adjudged in the 
exchequer chamber, as it is reported in 20 H. 6. But if the ac- 
count be made before one auditor, this (as hath been ſaid) is out 
of the ſtatute, and therefore there he ſhall wage his law; but the 
lord cannot be committed to priſon (for the cauſe aforeſaid) by 
force of this act. | 

In an action of account againſt a receiver, for 13s. 4d. or any 
other ſum under 40 s. the ſherife in his county court ſhall not hold 
plea of it; and the reaſon thereof 1s, becauſe the ſherife cannot 
aſigne auditors who (as hath been ſaid) are judges of record, and 


the county court is no court of record. 


(6) Omnibus allocatis et allecandis.} + By theſe words, if the 
lord be found in ſurpluſage, it is within their authority, and ther- 
ſore parcell of their record, and ſo in that caſe (as hath been ſaid) 
no wager of law, 

But albeit the auditors do diſallow a juſt demand, yet ſhall he 
take no averment or advantage upon theſe words, againſt the 
record of the judgement of the auditors ; for, judicium pro veritate 
accipitur, and nemo poteft contra recordum werificare per patriam: but 
he hath remedy after by this act, by a writ of ex parte zalis for his 
relief, whereof more ſhall be ſaid hereafter in his proper place. 

(7) Arreſtentur corpora corum.] Note at the common law, the 
proceſſe in account was ſummons, attachment, and diſtreſſe infinite 
by the ſtatute of Marlbr. a writ of monſtravit de compoto was given; 
and here by this branch the body may be arreſted, and after by this 
act proces of outlawry is given in account, ſo as after the account 


_ termined the body of the defendant may be arreſted, &c. 


Note the words in effect be /#per compotum ſuum, Ec. arreftertur 
et iberentur, ſo as the auditors by force of this act ought to com- 
mit him, &c. preſently after the account determined. 

(8) Proxime gaole domini regis.] This is intended of the next 
Laoſe, though it be not in the ſame county, for, as it hath been 
laid, the ſtatute is in nature of a commiſlion, and therefore this 
word proxime muſt be purſued. | 

(9) Eta wic ſeu cuſtode gjuſdem gaclæ recipiantur.] The auditors 
mut make a warrant in writing under their ſeales to the ſheriffe 
bon the ſpeciall matter, and thereupon the ſheriffe ought to re- 
cclve the accountant in execution. | 

| (19) Carceri mancipentur in ferris.] Hereby it appeareth that 
the iheriffe ought to keep him in /alva et arcta cuftodia, and hath 
e by chis act, if need require, to lay irons upon him for his 
8 . <eeping 3 but this the gaoler could not have done by the com- 

on lau, as by all our ancient authors it appeareth. 


r f—Zz 4 (11) De 
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41. 45. 8 H. 6. 
15. 14 H. 6. 24. 
22 H. 6. 35. 47. 
lib. 10. fol. 103. 
Denbauds caſe. 

38 H. 6. 6. | 
2 H,6.4r. 

10 H. 6. 24, 25, 
Denbauds caſe, 
ubi ſupra. | 


5 H. 4. cap. 8, 


20H. 6. I7, 13, 
14 H. 6. 24. 
Vide infra, 7. 


43 E. 3. 21. 


Marlbr. cap. 23. 
lib. 3. fol. 11. 
Sir William 
Herberts caſe. 
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46 E. 3. 30. 
27 Hf. 6. 8. Ii. 8. 


fo. 119. D. Bon- 


hams caſe. 
13 E. 3. barre 


253. 27 H. 6. 8. 


Dier, 24 H. 8. 
249. lib. g. fol, 
44 Roy tons caſe. 


Lib. 8. fol. 100 


Pl. Com. 360. a. 
Brac. l. 3. 106. 
177. Brit. fo. 14. 
17. Fleta, I. 1. 
ca. 26. Mirror, 
e. 5. §1. 8 E. 2. 
Coron. 432. 
Vide 3. part des 
Inſtitutes. Caps 
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Britton, fol. 70. 


Weſtm. ſecond. Cap. 11. 
(11), De fo, braprie wiventes.] By this clauſe it appeareth, tha 


he that is ſo impriſoned muſt live of his owne. 
(12) Auditores compoti ſui ipſum injuſte gravaverunt.) By this 


Fleta, l. 2. c. 64. clauſe is the writ of ex N talis given to the accountant, if the 


Regiſt. 137. 
F.N.B. 129. 


13 F. 3. barre. 


account 74. 
2 E. J+ 12s 


Fleta, I. 2.c. 64+ 


Djer, 36 H. 8. 


C. 64+ 


Marlb. Cl. 23. 


Fleta, ubi ſupra. 
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11 H. 4. 73. 


See 1 R. 2. c. 12+ 


27 H. 8. 24. b. 


per Curiam. 


14 E. 4. 3. Dier, 


15 El. 322. 


16 E. 3. damag. 


81. 13 E. 3 
barre 253. 


42 AT. Pl. 11. 


45 E 3. 1. 


2 R. 2. iſſue 160. 


9 H. 6 19, 


30 H. 6. 6. Dier, 
10 Ei'z. 275. 


1 R. 2 cap. 12. 


auditors aſſigned by the lord either charge him de receptis que my 
recepit, vel non allocando ei expenſas aut liberationes rationabiles, and 
this writ is, in nature of a commiſſion to the barons of the exche. 
quer, for that they are the ſoveraigne auditors of England to heare 
and audite the account, et quod fiat j uſticia partibus. 

But this writ liety not, but where the account is taken before 
auditors aſſigned by the lord, for if there; be a writ of account 
broug't, 9, the court aſſigneth auditors, there lieth no writ of 
ex parte talis, for in that caſe he ought to ihew his griefe to the 
juſtices, and they ought to doe him juſtice, and the writ of er 
parte talis is grounded upon this act, where the lord aſſigneth 
auditors. wy 3 

(13) Quod fit coram baronibus de ſegecario.] The writ in the Re. 
giſter, aud F. N B. abi ſapra, is coram theſaurario-et baronibus mſtris 
de ſcaccario, but it ought to be coram baronibus de ſeaccarid accord- 
ing to this act, and that the rather, becauſe the barons are (as hath 
been ſaid) che ſoveraigne auditors of England, and herewith 
agreeth Fleta, os 

Upon ſureties found he ſhall be at large to follow his writ of 
ex parte talis, before the barons, but if it be found that he was in 
arrerages, he ſhall be in execution again. 

(14) Fr 6 difſugerit, et gratis compotum reddere noluerit, &c.] 
Vide Marlebridge whereby the writ de monſtravit de compoto is 
given, 

(15) Er fi diffugerir et telificatum, & c.] Here is proces of out- 
lawry given in account. 

(16) Et caveat ſibi wicecomes wel cuſtos ejuſdem gaolæ fi fit infra 
libertatem,) This act extends to all keepers of gaoles, and there. 
fore if one hath the keeping of a gaole b wrong, or de facto, and 
ſuffereth an eſcape, he is within this ſtatute, as well as he, that hath 
the keeping of it 4 jure. BESR 

(17) Sinz afſenſu domini.] And this aſſent may be by paroll, 
2 ſhall be a ſufficient barre in an action of debt brought for the 
eſcape. 

(18) Et habeat dominus ſuum recuperare per breve de debito, Kc. 
There was no action of debt againſt the gaoler for an eſcape at the 
common law, but the party was driven to his ſpeciall action upon 
his caſe, which action was grounded upon a treſpaſſe or wrong; 
and not upon any contract in Lond or in law, but this act firſt gave 
the action of debt againſt the gaoler, which had let one to eſcape, 
which was committed to priſon by auditors for arrerages of ac · 
count, but it lieth not againſt the gaolers executors, becauſe it or 
treſpaſſe, and before any other act of parliament by the =, 
this act an action of debt did lie againſt the gaoler for an e cape in 
court pipowders, and ſo in all other caſes. 8 

Afterwards the ſtatute of 1 R. 2. for a further declaration g 
the action againſt the gardein of the Fleet. 1 

But-albeit this act, and the ſtatute of 1 R. 2. alſo doth N * 
breve, yet a bill of debt lieth alſo by the equity of this or lum 
Ratute, albeit it hath been holden to the contrary, but fince wn 


Cap. 12. 


ſaid acts. 


Weſtm. ſecond. 
deen often adjudged that a bill of debt is maintenable upon the 


332 


42 Aff. p. 12. 
7 H. 6. 5 


Now for as much as the ſtatutes doe give recovery by writ of 1 Com. 38.2, 


debt, incidently, they do give damages alſo, 
This a& doth extend to feme coverts and infants, that are 
keepers of gaole:, to charge them in an action of debt for the eſcape 


of one in execution. 


(19) 
tody of a 


Lib. 8. fol. 
Wictinghams 
caſe 


Reſpondeat ſuperior ſuus, qui cuſtodiam hujuſmodi gaolæ fibi See 40 43« 
commiſerit.] This is to be underſtood, when one that hath the fe N 
gaol of freehold or inheritance, committeth the ſame to 


13 E. 3. 
barre 253. 


another that is not ſufficient, his ſuperior ſhall anſwer for the eſcape 
of the priſoner ; but he ſhall not have the action of debt againſt 
the ſuperior as long as the interior is ſufficient. 

The mayor and citizens of London have the ſherivalty of Lon- 11 E. 2. Debt 
don in fee, and the ſheriffes of London are gardeins under them, 272. 11 EL 
and removable from yeare to yeare, in this caſe the ſheriffes of Dier, 278. 


London are 


eins, and the mayor and citizens their ſuperiors ; 


and though the ſheriffes appoint a keeper under them, yet he is 
rot within this ſtatute, becauſe it is intendable when the gardein 
commeth in by him that hath the freehold or inheritance in the 
cuſtody, for this act doth extend but unto two ſuch degrees, for 
there cannot be two ſuperiors within this act, but one ſuperiour 


and one inferiour. 


The duke of Norffolk being marſhall of England of inheritance, 11 El. ubi ſupra. 
and having authority to make a deputy doth make a deputy, who 
hath the cuſtody of the gaole, he 1s the gardein, and the duke of 


Norffolk his ſuperiour within this act. 


CAP. XI. 


UA multi per malitiam (1) vo- 
lentes alios gravare, procurant 
faja appella (2) fieri de homicidiis, 
et alus felonits (3), per appellatores 
mil habentes, unde domino regi pro 
flo appelle, nec appellatis de damnis 
reſpondere poſſmt : flatutum eſt, quod 
cum aliquis fic appellatus de felonia ſibi 
impoſita ſe acquietaverit in curia regis 
modo debito (4), vel ad ſectam appel. 


q - . .* — N 
e vel domini regis: juſticiarii 


Fran quibus auditum erit hujuſmodi 
WR et terminatum, puniant ap- 
Ry ber priſonam unius anni, et 
> n reſtituant hujuſmadi ap- 
i ores damna appellatis, ſecundum 
tionem juſtic“, habito reſpectu ad 
Prifonam vel arreftationem quam 0c- 
15 bujufmodi appellorum ſuftinu» 
a appellati, ct ad infamiamſuam(5), 
quam 


{ 383] 


FORASMUCH as many, through 
malice intending to grieve other, 

do procure falſe appeals to be made 
of homicides and other felonies b 
appellors, having nothing to ſatisfy 
the king for their falſe appeal, nor to 
the parties appealed for their da- 
mages; it is ordained, that when 
any, being appealed of felony ſur- 
miſed upon him, doth acquit himſelf 
in the king's court in due manner, 
either at the ſuit of the appellor, or 
of our lord the king, the juſtices, be- 
fore whom the appeal ſhall be heard 
and determined, thall puniſh the ap- 
pellor by a year's impriſonment, and 
the appellors ſhall nevertheleſs re- 
ſore to the parties appealed their 
damages, according to the diſcretion 
of the juſtic2s, having reſpect to the 
impriſon- 
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guam per impriſonamentum, vel alio 
modo incurrerunt, et nthilominus ver- 
fus dominum regem graviter redi- 
mantur. Et fi forte hujuſmodi ap- 


, pellatores non habeant, unde prædicta 


damna reſtituere poſſint, inguiratur 
per quorum abbettum (6) formatum 
fuerit hujuſmod: appellum per mali- 
tiam, fi appellatus hoc petat. Et fi 


inveniatur per illam inquiſitionem, 


quod aliguis fit abbettator per malitiam 
(7), per breve de judicio ad ſactam 
appellati diſtringatur (8) ad venien- 
dum coram juſtic'. Et ji legitimo modo 
convictus fuerit de hujuſmodi abbetto 
per malitiam, puniatur per priſonam, 
et teneatur ad reſtitutionem damnorum, 
ficut ſuperius dictum eft de appellatore. 
Vide anno 1 R. 2. cap. 13. Nec 
jaceat de cætero appellatori in appello 
de morte hominis eſſonium (9), in qua- 
eungue curia ubi appellum fuerit ter- 
mi nandum. 


Cap. 12. 


impriſonment or arreſtment that the 
party appealed hath ſuſtained by rea- 
fon of ſuch appeals, and to the in. 
famy that they have incurred by the 
impriſonment or otherwiſe, and ſhall 
nevertheleſs make a grievous fine 
unto the king. And if peradventure 
ſuch appellor be not able to recom- 
penſe the damages, it ſhall be inquired 
by whoſe abetment or malice the ap- 
peal was commenced, if the party ap- 
pealed deſire it; and if it be found 
by the ſame inqueſt, that any man is 
abettor through malice, at the ſuit of 
the party appealed he ſhall be diſ- 
trained by a judicial writ to come 
before the juſtices; and if he be 
lawfully convict of ſuch malicious 
abetment, he ſhall be puniſhed by 
impriſonment and reſtitution of da- 
mages, as before 1s ſaid of the ap- 
pellor. And from henceforth in ap- 
peal of the death of a man there 
ſhall no eſſoin lie for the appellor, in 
whatſoever court the appeal ſhall hap 
to be determined, 


(12 Rep. 126. Hob. 98. Fitz. Damage, 77. Fitz. Coron. 12. 77. 98. 386. 11 Rep. 77. 1E, 3. 
ſtat. I. c. 7. Regiſt. 56. 12 Rep. 125, Cro. El. 223. 71. 14 H. 7.2, 26 H. 8. 3. Dier, 120. 13 1. 


8 H. 5 6. 8 Ed. 4. 3. Regiſt. I 34+) 


See the Mirror, 


By the words hereof it appeareth, that before this ſtatute the 


<-4.de homicide. defendant being duly acquited, ſhould recover his damages, but 


48 E. 3. 22. 
Stamf. Pl. Cor. 


that is to be underſtood in a writ of conſpiracy, wherein he ſhould 


167. c. F. N. B. recover damages for ſatisfaQion in regard of the infamy, imprion- 
314+ f. Regiſt. ment, and vexation done to him, and further that the parties con- 
134. victed ſhould be fined to the king and impriſoned, which, ] have 
read, began in this ſort before the raigne of H. 1. They 55 

e or compaſſed the death of a man under pretext of law 

ringing falſe appeales, or preferring untrue indictments Wir 

the innocent of felony, who being duly acquited, both the appel - 


lant and his abbettors were to ſuffer death. be 
But king II. 1. by authority of parliament did mitiga 
verity of this auncient law (left men ſhould be deterred 
to accuſe) and did ordaine that if the delinquents were cou 
at the ſuit of the party, they ſhould make ſatisfaction, * 
and impriſoned: but if they were convicted by judgement 2 \ 
ſuit of the king (whom they pretended to intit ee 
then they ihould loſe the freedome of the law, they ſhould be That 
famous as never to be any witneſſe, or to be of any Jury: their 
they ſhould never come in or neare the kings court, 
attournies, that they, their wives, and their children, 25 
out of their houſes, and their houſes proſtrated, their tree cated 
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24 E. 3. 24. 

27 Al. 5g. Tr. 
18 E. 3. Coram 
rege. Rot. 148. 
43 E. 3. coa- 
tir. 11. 


te the ſe- 
and afra id 


and be fined 


le to the forfeiture 


but wake 


ſhould be calt 


adl- 
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cated and ſubverted, their meadowes plowed up and waſted, every 
thing to be deſtroyed which nouriſhed or comforted them in re- 
ſpect of the villany, and ſhame done to the delinquent, all againſt 
nature and order, for that the delinquent ſought the blood of the 
innocent under pretext and colour of law, and this in later bookes 
i: called a villanous judgement, all which in caſe of conſpiracy re- 
maine a conſtant law to this day. But this a& doth — the party 
a ſpeedier remedy for his ſatis faction then he had before, as here- 
after ſhall appeare. 

(1) Per malitiam.] Theſe words doe open divers windowes for 
the better underſtanding and inlightening of the generall words of 
this ſtatute. 

1. If the appellee be firſt indicted of the felony whereof he is 
appealed, the appeale ſhall not be underſtood to be commenced 
jer malitiam, becauſe the plaintiffe hath a foundation to build upon, 
viz, an indictment by the other of twelve or more men, ſo as it 
ſhall be preſumed that the plaintiffe was moved to his appeale by 
the indictment, et non per malitiam; for in thoſe dayes (as yet it 
ought to be) indictments taken in the abſence of the party, were 
formed upon plain and direct proofe, and not upon probabilities 
or inferences: but if the indid ment be inſufficient, then it is in 
julgement of law as no indictment, and then the appeale may not- 
withlanding be commenced per malitiam, et fic in fimilibus, or if it 
be a good indictment, and found after the appeale commenced, yet 
may the appeale be commenced per malitiam. 

2. If one be appealed of murder, and it is found by verdict 
that he killed him /e defendendo, this ſhall not be ſaid to be 755 ma- 
litiam, becauſe he had a juſt cauſe, for quod qui/que ob tulelam cor- 
foris ſui fecerit, jure id feciſſẽ videtur ; et fic de fumilibus. 

3. The heire or other near of kin, may, abbet the wife plain- 
tifle in the appeale, Et fic adjudicatur quod pater, mater, frater, Oe. 
ton ſunt ia caſu hujus ſtatuti ratione propinguitatis ſanguinis, et ad eos 
ſertinet prediftam mortem ulciſei: Hoylands caſe, and cannot be ſaid 
to be per malitiam. 

4. Malitia referreth onely to the procurers and abbettors, as it 
appeareth by the expreſſe words of this act. 

(2) Falſa appella.] Soone after the making of this ſtatute, the 
wife and her ſecond hutband brought an appeale for the death of 

ber former huſband, the record faith, Non poteſt efſe appellatrix 
pro morte prioris mariti, Ic. igſa pro repellend. pena ftatuti pro fal ſis 
affeliis ad vocat appellum ſuum efſe juſtum nec falſum, licet fit caſſatum, 
't licet illud proſequi non poteſt, quia habet vir; que quidem cauſa 
elius ei quedam fultitia quam falftas, ideo ex gratia curiæ conceſ}. 
et tn preſent” aliorum juſtice de banco, prſtquam priſonam 15. dierum 

uerit, quod finem fac cum rege. 
0 (3) De homicidio et aliis feloniis.)} This is not onely intended of 
ven offences as were felonies at the making of this act, but of all 


luck offences alſo, as have been made felonies by any act of parlia- 
ment ſince this act. 


(4) Se acquietawerit in curia regis modo debito.] This ſtatute do 

to acquitals in deed, and to acquitals in law. 
in deed, as either by verdict, or by battell, and in that 
plaintiffe yeelds himſelfe creant, or vanquiſhed in 
udgement ſhall be that the appellee ſhall goe quite, 
ll recover his damages againſt the appellor, but _ 
; the 


extend both 

Acquitals 
We when the 
the held, the j 
and that he ha 


Paſch. 30 E. 14. 
Coram rege. 
Northampt. Joh. 
de Boſco, &c. 
Hil. 26 E. 1. Co- 
ram rege. Leicꝰ 
Will. Burnell. 
22 Aſſ. 39. 

40 Aſſ. p. 18. 
40 E. 3. 42. 
33H. 6. 2. 

14 H. 7. 2. 

26 H. 8. 3, 4. 
Firſt part of the 
Inſtitutes, ſect. 
208. 9 H. 4. 2. 
9 H. To 2+» 

20 E. 4. 6. 


22 Aſſ. p. 77. 


Term. Mich. 
21 E. 1. Co- 
ram rege. Rot. 
276. Hoylands 
caſe. 6 E. 3. 33. 


Mich. 34 E. 1. 
Coram rege. 
Linc' Rot. 19. 
Potius ſtultitia 
quam ſalſitas. 
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Regiſt. 34. 
24 E. 3. 73. 
41 E. 3. Coro. 
98. 21H. 6. 
Cor. 12. 
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20 E. 4. 5. 
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Coram rege. 
Dier Manu- 
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27 Aſſ. 25, 


17 E. 2. Coro. 
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22 k. 3. Coro. 
276. Artic; 
Cleri. c. 16. 
Lib. 9 fol. 73. 
D. Huſleyes caſe. 
Lib. 11. fot. 77. 
Mazd.Coll. cafe. 


r2 R. 2, judg. 
108. 


this ſtatute recover 


Weſtm. ſecond. Cap. 12. 
the plaintiffe had been flaine, then no judgement ean be given 


againſt a dead perſon. 


Acquitals in law, as if two be appealed of felony, the one u 
principall, and the other as acceſſary, and both of them plead not. 
guilty, &c. and the jury doth acquite the principall, in this caſe by 
aw the acceſſary is acquited, and ſhall recover — es by this ac 
againſt the appellant, &c. or may have his writ of conſpiracy a 

common law. | 

But if the principall be acquited by verdiR, proces depending 
againſt the acceſſory, the acceſſory ſhall not recover damages 


within this ſtatute, becauſe no jury can be retourned to aſleſ: 


them. 


If one be appealed as acceſſory to two principals, one of the 
principals 15 acquited, the acceſlory ſhall recover no damages until 
the other principall be acquited. | 

If the plaintiffe in an appeale be non-ſuit, and the defendant is 
arraigned at the ſuit of the king, and acquited, he ſhall recover his 
damages by this act, for the words be, Vel ad ſeam appellantis ve 
domini regis, but this ſuit of the king muſt be intended upon the 
appeale after non-ſuit, for an acquitall upon an indictment is not 
within this ſtatute. 

For debito modo acquietatus, ſee g H. 5. 2. that the defendant 


being acquited by verdict, yet if his life was never in jeopardy 


either in the originall, or proces, though it be in default of the 
282 himſelfe, yet is he not debito modo acguielatus within thi 
atute. 

The wife of Copleſton brought an appeale of murder aganf 
Stowell, and five of his ſervants as principals by being preſent 
aiding and abetting Stowell to commit the murder, and Stoyell 
appeared, againſt whom the plaintiffe declared with a imul cun of 
his five ſervants, and Stowell pleaded not-guilty, and proceſſe was 
continued againſt the other five, and by verdi& it was found that 
Stowell killed Copleſtone in his owne defence, whereupon he vi 
acquited, and had his pardon of grace; and it was reſolved by al 
the judges of England, that this acquitall of him was in law 2! 
acquitall of all the other five that were charged as principals b 
beivg preſent, aiding, and abbetting, and Stowell could not upon 

— for che cauſe before remembred. 

If the defendant plead that there is a nearer heire, and uſve 
thereupon taken, and found for the defendant, he 1s diſcharged a 
the action, but is not acquited of the felony within the purvien 5 
this Ratute ; ſo it is if the defendant be diſcharged by clergy, be 
15 not acquited within the purview of this ſtatute. 

If the defendant wage battell, and the plaintiffe demurre 
it, and it is adjudged againſt the plaintiffe, the defendant 15 lr 
charged of the appeale, but hee is not acquited, untill be de 
quited of the fact at the ſuit of the king. . 

Damaa appellatis ſecundum diſeret' juſticiar habito reſedin ad 10 


ſenam.] Though this branch bee generall, yet every appellee 


not upon his acquitall recover damages, for if a monke be app”; 
ed, = feme — be appealed te without her huſband ho 
acquited, they cannot recover any damages by this act in ' nat 
of their diſability, for the generall words of this act - hs. 
enable any to recover damages that thereunto was diſables." : 

But if an appeale bee brought againſt the huſband and wile, they 


. Cap. 12. Weſtm. ſecond. 386 


en they be acquitted, damages ſhall be Ju to the huſband alone 

fr his damage, and to the huſband and wife for the damage of the 
U ife. * | en ar 
t. 8 And where ſeverall perſons be del r damages muſt be 
* ſeveral, for the words of the ſtatute be habifo repen ad per- 
A way RE EIAon of wenn | 
at But then may be demaunded, what remedy hath the monke or Tr. 30 E. r. 

feme covert being ſolely appealed : the anſwer is, that they have Rot. 2. London, 
8 no remedy by this ſtatute, but the abbot and monke, and the huſ- 8 = 6. 5, 6. 
4 band and wife may have a writ of conſpiracy at the common * 
6 law. | «A 

Whenſoever any is acquited by verdict, and yet his life was 9 H. 5. 2. ubi 
he never in jeopardy, either by reaſon of the erronious proces, or ſupra. 
ul originall, or otherwiſe, though this be within the letter of the law, 
; yet it is out of the meaning, and therefore the defendant in that 
1s caſe ſhall recover no damages. 
Is (5) Ad infamiam ſuam.] For a mans fame is above all things 
ve to be repaired. by er FRI 
he : f N CL 
ot Omnia ſi perdas, famam ſervare mements <.. Cato. 
Que ſemel amiſſa, poſtea nullus eris. 

m (6) Ee fi forte bujuſinodi appellatores non habeant, c. inguiratur 
dy fer quorum abettum.] If che defendant in an appeale be tried be- hoy 2. Action 
te fore juſtices of ai prius, albeit they have but delegatam poteftatem, ſur leſtat. 28. 
Ul yet ſhall they inquire of the inſufficiency of the plaintiffe, and of 7” Er 
4 the abbettors, and the words of this act are, Duod juſtic coram qui- 8 


bus auditum fuerit appellum et terminatum; but that great over-ruler Tr. 30 E. 1. 

* exßerientia hath ruled, and over- ruled it by precedents, that they Coram rege. 

cannot give judgement for the damages. Rot. 2. London. 
This inſufficiency of the plaintiffe in the appeale muſt be found 

by the jury, and cannot come in by the averment of the party, and 


" ſo it is in other like caſes. 

1 But here it may be demanded, What if the plaintiffe in the ap- 3 E. 4. 3. 
peale be ſufficient for part of the damages, and not for all, may not 5 15 5 8 | 

10 the defendant by this act recover part againſt the plaintiffe, and 36 3 we 
— part againſt the abbettors? And it is reſolved that he muſt recover e. 30 E. 1. 


either all againſt the plaintiffe, or all againſt the abbettors, and not ubi ſup. 
by parcels, ſo as if the plaintitfe be not ſufficient for the whole, the 
, Cefendant ſhall recover the whole againſt the abbettors, for prædicta 
anna et omnia damna, are all one. Nr 6 
It is a certain concluſion upon theſe words of the ſtatute, that 
Where damages ſhall not be recovered againſt the plaintiffe, there 
none ſhall bee recovered againſt the abbettors; alſo where the plain- 
tfte is ſufficient and ſo found by the jury, the abbettors ſhall not be 
quired of. | 
(7) - Abbettator per malitiam.] Abbettors were found (upon the 3 Mar. Dier, 
<quitall of the defendant) by name, Er quod procuraverunt, infti- 12% 


18 

al 2 et abbettaverunt præadictum guerentem ad capiendum et pro- 3 Be a 

l 2 un appellum predifium in forma prædidla, and ſaid not per 

a 1 and yet allowed of. But nota the ſurer way is to purſue 

0 Hr. /aijo et per malitiam, according to this act. | | | 

0t 2 Per br eve de judicio ad ſeftam appellati diſtringatur, &c.] Reg. 34- 3E. 4 
ﬀ, mon Akin is given in lieu of the writ of conſpiracy at the com- 3. + 4 * 2 
d abr, the abbettors comming in upon this proces may travers & 2 4 * 
ey etment, becauſe they were eſtrangers to the verdict, and if Rot. 22. 40 E. 3. 


the dam. 77. 


386+ 


Tr. 30 E. 1. 
ubi ſupra. 
22 E. 4. 
Coro. 45 
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46 E. 3 Coron. 
102. 
3 E. 2. Action 
ſur leſtatut. 28. 
8 H. 6. cap. 10, 
F. N. B. 115. i. 
Kelwey, 21. 
Tr. 30 E. 1. Co- 
ram rege. Rot. 2. 
Hil. 35 E. 1. ib. 
Rot. 19. 
r 19 . 2. 
ibid. 82. Mich. 
14 H. 7. ib. Rot. 
76. Tr. 14 H. 7. 
ib. Rot. 74. Hil. 
10 Hf. 7. ib. Rot. 


38. Mich. 


Weſtm. ſecond. Cap. 14; 


the defendant that ſueth the diſtrefſe be non-ſuit, yet may he hays 
a new writ, and it is not peremptory to him. And albeit the ju 
finde neither the time, nor the place where the abbetment was, yet 
if they finde the abbettors, it is ſuſſicient, for when the plaintife 
appeareth, the defendant may ſhew time and place in good 
time, | 

Note in 46 E. 3. the court granted firſt a wenire facias, and then 
diſtreſſe, but it ſeemeth that the proceſſe given by the ſtatute is 3 
diſtreſſe infinite. 

But if the jury give too ſmall damages, it being but an enqueſ 
of office, the plaintife may have an originall writ of abbetment, and 
count to greater damages. Vide 8 H. 6. cap. 10. 

Note reader, that judiciall precedents, and the right entries of 
pleas upon this (or any other) ſtatute are good interpreters of 
the ſame, and of queſtions that have been, or may be moved 
thereupon. 

(9) Nec jaceat de cætero appellatori in appello de morte hominis 
efſontum.} The defendant that is appealed of the death of man 
ought to have convenient expedition, and not to be detained in 
priſon, or to live under the infamy of a murtherer longer than 
there is cauſe: and this ſtatute was chiefly made for the benefit of 


4 
| | 
24 
bas 
9g 
x 
$ 
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1 
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the defendant. 
19 H. 7. ib. 

Rot. 27. Liure 
de entries. Raſt. de 1 R. 2. cap. 13. 


56. & 297. Stamf. Pl. Cor. 297. 


CAP. 


UA etiam vicecomites multotiens 
fingentes aliquos coram eis in 
turnis ſuis indictatos de furtis, et aliis 
malifactis (1), capiunt homines non 
culpabiles, nec legitima modo indictatos, 
et eos impriſonant, ut ab eis pecuniam 
extorqueant (3); cum legitime modo 
per duodecim juratores non fuerint 
indiftati : ſtatutum eſt, quod vic in 
turnis ſuis, et alibi, cum inguirere ha- 
beant de malefaftoribus per præceptum 
regis (4), vel ex officio ſuo, per legales 
homines (2) ad minus duodecim fa- 
ciant inquiſitiones ſuas de hujuſmodi 
malefaftoribus, qui hujuſmodi inqui- 
ſitionibus ſigilla ſua apponant (5% et 
illos quos per hujuſmodi inquiſitiones 
inuenerint culpabiles, capiant et im- 
priſonent, fcundum quod alias fieri 
conſuevit, Et ſi aliques aliter impri- 


ſonaverant, quam per hujuſmodi inqui- 


ſitiones indictatos, habeant hujuſmadi 
| impriſonati 


other than ſuch as have been i 


Vide the ſtatute of 1 E. 3. cap. 7. parliament” primo, & ſtatut 


XIII. 


FORASMUCH as ſheriffs, feign- 
ing many times certain perions 
to be indicted before them in their 
turns of felonies and other treſpaſſes 
do take men that are not culpable 
nor lawfully indicted, and impriſon 
them, and do exact money from 
them, whereas they were not lawfully 
indicted by twelve jurors; it 15 c- 
dained, that ſherifts in their turns, 
and in other places where they hate 
power to enquire of treſpaſſors by tle 
king's precept, or by office, ſhall caule 
their inqueſts of ſuch malefactors ; 
be taken by lawtfal men, and by 
twelve at the leaſt, which ſhall put 
their ſeals to ſuch inquiſitions; 
thoſe that ſhall be found culpable d 
ſuch inqueſts, they ſhall 3 
impriſon, as they have uſed atoretm 
to do. And if they do imp 
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Cap. 13. 


-riſnati aftionem ſuam per breve 
Me Comment (6) verſus vicecom', 


ſcut haberent Ve rfus quamcunque aliam 
enſenam, qui eos impriſonaret fine 
warrants, Et ſicut dictum eft de 


libertatis (7). 


leaſt, 


chapter of Articuli ſuper Chartas. 


privatum lucrum. 


to prevent. 


lieceptum regis, 
rained, 


indictments. 


e 
Pat with him that takes the enqueſt. 


004 


Fut juch corrupt and 
and in; 


tute of I E. 
any ndlitm 
tt next \, 
authority 


Weſtm. ſecond. 


picecon” obſcruvetur de quolibet balivo 


1) Quia etiam vicecomites multotiens fingentes aliguos coram eis in 
turnis ſuis indictatos de furtis et aliis malefactis.] Iwo things are 
provided, or rather declared by this act. 

1. Per legales homines ad minus 12. faciant inquiſitiones. 1. 

That indictments in tournes ought to be found by 12. at the 


(2) Legales bominet.] More ſhall be ſaid hereof when we come 
to the eight and thirtieth chapter of this parliament, and the ninth 


(3) Ut ab eis pecuniam extorgueant.) This is the greateſt in- 
juſtice, when the innocent under colour of juſtice, whereby he ought 
to be protected, is oppreſſed, and wrought to give money to re- 
deem his vexation : three things (it is ſaid) overthrew the flouriſh- 
ng eſtate of the Roman empire, Latens odium, juvenile conſilium, et 


By a latter ſtatute, theſe indictments are to be by a roll indent- 
- whereof one part is to remain with the indictors, and the other 


387 
by inqueſt, the parties impriſoned 
ſhall have their action by a writ or 
impriſonment againſt 'the ſheriffs, as 
they ſhould have againſt any other 
perſon that ſhould impriſon them 
without warrant. And as it hath 
been ſaid of ſheriffs, ſo ſhall it 


be oblerved of every bailiff of fran- 
chile, h 


(2 Inſt, 387. 1 E. 3. ſtat. 2. c. 7. 1 E. 4. c. 2.) 


Fleta, II. 2. c. 45. 


3881 
F. N. B. 165. 


Vide cap. Itt= 
neris. 


By this act you may ſee that juſtice was pretended, and ſordid 
luere intended, which this act in reliefe of the innocent provideth 


(4) Per præceptum regis.] That is, by the kings writ or com- 
miſſion; but thereupon grew ſo many evils and miſchiefes for the 
gular profit of the ſherifes, that by a latter ſtatute it is provided 
tliat no ſuch writs or commiſſions ſhould be granted to them; ſo 
45 at this day the ſherifes cannot proceed in thoſe caſes per 
See hereafter how this power ex officto is re- 


28 E. 3. cap. 9. 
F. N. B. 92. 
c. 144. I. 250. a. 


(5) Qui hujuſmodi inguiſitionibus ſigilla ſua apponant.] The 
2. Part is, that the jurors do put their ſeals to the inquiſitions or 2. 


I E. 3. Parliam. 
2. cap. 17. 


This act of 1 E. z. doth extend to preſentments or indictments, 
ut onely in tourns, but in leets alſo, and the like. 
dee the ſtatute of 1 R. 3. of what quality, hability, and lively- 


1 R. 3. ca. 4+ 


the indictors in tournes and leets ought to be. 
| partiall proceedings upon preſentments 
<1Aments before the ſherife ex officio, were, notwithſtanding 
all theſe prav: 5 5 : 
we proviſions in tourns and leets, continued, untill by the ſta- 
4. the power of them, ſave only to take pr: 
ents, and to deliver the ſame to the juſtices of peace at 
Hons of the peace, &c. is taken away; and by that act 
is given to juſlices of peace, to award proceſſe upon all 


1B. 4. e. to 

4 E. 4. 31. 

8 E. 4. 5 lib. 9. 
fol. 96. Strata 

Marcella, 


entments 


ſuc 


Weſtm. ſecond. . Cap. 14, 


ſuch preſentments and ĩndictments delivered to them, &c. which u 

to be intended of ſuch as be lawfull. | 

(6) Per breve de impriſenament. ] This act doth not onely pre. 

ſcribe a form for the ſherife to purſue, but giveth the party remedy 

againſt the ſherife, if he purſueth not the form of the act; for, Nn 

bſervata forma infertur adnullatio aus. 

(7) Et ficut dictum eft de vicecom, obſervetur de quolibet baliny 

| 1. Every bailife of franchiſe, that is, of leets, and views of 
frankpledge, which are exempted out of the ſherifes tourn, and are 

the franchiſes here intended, 
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ADVERTISEMENT. 


HE preſent Edition of Lord Cote's Second, Third, and 

Fourth Inftitute, is executed on the plan. of unifor- 
mity with the late Edition of the Firſt Inſtitute, publiſhed with 
the Notes of Mr. HarG6Rrave and Mr. BuTLen. | 


In addition to the more ancient Starutes, commented upon 
and explained in the Second Inſtitute, which, in all the 
former Editions were extant only in the original Latin and 
Law French, Tranſlations are now given from the moſt - 
authentic copies, accompanied with ſuch illuſtrative references 
to more modern authorities as have occurred to the learned 
induſtry of the later Editors of the Statute Law, particularly 
of the very accurate and laborious John Cay, Eſq. which are 
diſtinguiſhed from the original references of Lord Coke, in the 


ſame manner as the additional references in the margin of the 
Firſt Inſtitute, 


The particular chapters, ſections, and paſſages commented 
upon, are alſo now firſt pointed out by a numerical mark of 
reference applying to the correſpondent part of the Com- 
mentary ; which will be found greatly to aſſiſt the reader in the 


peruſal of and occaſional reference to, any part of each Statute 
or Chapter. 


In the courſe of the examination which the Text has under- 
Sone, aſſiſted by a corrected copy from the library of the late 


Henry Boult Cay, Eſq. it appears that a great number of altera- 
IT, Ist. 2 2 | | tions ; 
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Lord Coke; and ſome collections and progreſs have accord- 


ADVERTISEMENT. 


tions had been adopted, without any emendation, in the laſt 
printed edition in folio, not merely in the orthography and 
other trivial reſpects, but very frequently in the references to 
authorities, which are in many inſtances very erroneouſly 
printed. | 


It had been propoſed to accompany each Chapter with notice 
of various judicial determinations and obſervations of later 
writers, which appear to contradict ſome of the authorities, 
poſitions and doctrines contained more particularly in the 
Third and Fourth Inſtitute, as alſo with Notes explanatory 
of ſuch alterations as have ſucceſſively taken place in the law, 
relating to the ſubjects of theſe Inſtitutes, ſince the time of 


ingly been made towards that undertaking : But jt has ſince 
been found adviſcable to preſerve the original order and con- 
nection of Lord Coke's Work, and to preſent, at a future 
period, thoſe Notes in a ſeparate. form, correſpondent to 
the ſeveral diviſions and chapters of theſe Inſtitutes, in con- 
formity with the arrangement of the text and notes in the lat 
improved edition of the Firſt Inſtitute, 


Jan. 23, 
1797+ 


PUM de vaſto facto in hereditate 


ditem, per legem Angliæ, vel aliter 
ad terminum vitæ, vel annorum, conſue- 
verit fiert breve de prohibitione vaſti 
(1), per quod breve multi fuerunt in 


feeerint, non habuerint neceſſe reſpond”, 
mſi tamen de vaſto facto poſt prohibi- 
tionem eis directam, dominus rex (ut 
bujuſmadi error de cetera tollatur ) 
ſtatuit, quod de vaſto quocunque ad no- 
cumentum alicujus fatto, non fiat de 
(etero breve de prohibitione (2); ſed 
breve de ſummonitione, ita quod ille, de 
quo queritur, reſpondeat de vaſto fats 
quocunque tempore. Et fi poſt ſummo- 
utionem non venerit, attachietur, et 
þoft attachiamentum diſtringatur, et 
poſt aftriftionem, ſi non venerit, man- 
etur vicecom' (3), quod in propria 
perſona, aſſumptts ſecum xii, &c, acce- 
* locum vaſtatum (4); et inguirat 
e vaſto facto (5), et retornet inguiſi- 
nenen. Poſtguam retornata fuerit in- 
quiſitio, procedatur ad Judicium, ſecun- 
dum quod continetur in flatuto prius 


- you Gloceſ?, cap. 5. de vaſta; 


(Fitz, Waſt | "Wy ; 
cg. 3 Cr. 3 129, 130, 


I. Ixsr. 


CAP: Iv; 
alicujus per cuſiodes, tenentes in 


errore, credentes quod illi qui vaſtum 


STATUTUM de WESTMINST. SECUNDO: 


[ 389 ] 


HEREAS for waſte done in the 
inheritance of any perſon, by 
guardians, tenants in dowerz 

tenants by the courteſie of England, or 
otherwiſe for term of life, or years, a 
writ of prohibition of waſte hath been 
uſed to be granted, by which writs 
many were deceived; thinking that 
ſuch as had done the waſte ſhould not 
need to anſwer but only for watte 
done after the prohibition to them 
directed; our lord the king, to remove 
from henceforth this error, hath or- 
dained, that of all mariner of waſte 
done to the damage of any perſon 
there ſhall from henceforth be no 
writ of prohibition awarded, but a 
writ of ſummons; ſo that he of whom 
complaint is ſhall anſwer for waſte 
done at any time; and if he come not 
after the ſummons, he {hall be at- 
tached; and after the attachment he 
ſhall be diſtrained; and if he come 
not after the diſtreſs, the ſheriff ſhall 
be commanded that in proper perſon 
he ſhall take with him twelve, &c. 
and ſhall go to the-place waſted, and 
ſhall enquire of the waſte done, and 
ſhall return an inqueſt, and after the 
inqueſt returned, they ſhall paſs unto 
judgement, like as it is contained in 
the ſtatute of Glouceſter. 


| 131. 134, 135, 136, 137. Regiſt. 72, &c. 1 Brovinl; 2404 Dr Ef, 
6 Ed. 1. Kat, 1. © 5. 20 Ed. 1. ſtat. 2. Rait. 697.) 
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389 7 Weſtm. ſecond. Cap. 14 


(1) Cum de vaſto fato in hæreditate alicujus per cuſtodes, c. con- 
ſuewerit fieri breve de prohibitione vaſti, &.] This errour herein 
recited is hereby cleerly confuted, and hereot you may read more 
Gloc. cap. 5. in the ſtatute of Gloc. 
4 E 3. Waſte (2) Non fiat de catero breve de prohibitione.] By this the prohi. 
11 14 3* bition of waſte, whereupon an attacnment did lye, &c. is taken 
Nl 26a, away, and in licu thereof an action called here a writ of ſummons, 
F.N.B. 55. becauſe the writ beginneth, Sr A. fecerit te ſecurum, c. tunc ſin- 
moneas per bonos ſummonitores, Ic. is given. 
(3) La guod reſpondeat de waſto facto quocunque tempore. Ei i juſt 
fummonitionem non venerit, attachietur, et foft attachiamentum diftrin- 
gatur, et poft diftrictionem, ſi non venerit, mandetur viceccmiti, &c.] 
« 56. If the defendant be retourned #ih:l, Ic. ſo as peradventure he 
was never ſummoned, nor any other writ ſerved, whereby he might 
have notice, yet a writ of inquiry of waſte ſhall be awarded by 
this branch; for here it is not ſpecified that iſſues ſhould be 
| retourned, &c. but generally and by the writ, the waſte ſhall be 
3 H. 6.29. inquired of by the oath of twelve men, where the defendant or 
any for him may attend if he will, and the jurors may finde againſt 
the plaintife. 
L390 Note the words here be, et poſf diſtrictionem, ſi non venerit, mandetur 
7H. 15. wicecomiti, Oc. So as if the defendant appear upon the diſtreſſe, 
554+ 4. a plead, and after make default, the plaintife ſhall not by this 
branch have a writ to inquire of the waſte, becaule it is out of the 
words and purview of this act. 7k 
(4) Ruod in propria perſona ſua aſſumptis ſecum duodecim accedat ad 
locum wvaſtata.) Here are three things to be obſerved: 


* Regiſt. judi, 1. That the ſherife ought to go in proper perſon, for that, 
* Sf though in rei weritate he is no judge, yet this writ is in nature of a 
2 H. 4. 2. . . Ms. . * h 
3H. 6. 29. commiſſion unto him, and he is in /oco judicis, and therefore he 
11 H.6.6.. Oughtto go in propria Lern If the ſherife upon this writ return 
11 H. 4. 32. lib. gaod mandavi baltvo libertatis, c. qui mihi nullam dedit reſponſcontn, 


CY 2 = the return is inſufficient, becauſe by the writ (as the book ſaith) he 
3. fol. 52. is a Judge, and hath power to enter into the franchiſe. _ 
Aithams caſe. 2. > Where ſome have holden, that the ſherife may inquire upon 
r N. f. 10.7.c. this writ by the oath of 6 or 8 perſons, it appeareth, that tiers 
Regiſt. judic. ubi ought not to be under 12, for the words of this branch are, aſunp- 
N tis ſerum 12, yet this is but an inqueſt of office, for it is taken jan 
4.2. 3H. 6. 29. e des parties, that is without any ue joy ned. So 
21 H. 6. 56. 3- © ihe ſherife muſt go ad locum vaſtatum, together witht e 
34+ H. 6.12, jurors, and view the ſame; for, iffa cadunt potius ſub viſu, quam 
© 16 E. 3. Retorn fab auditu. : ; 


de Viſco» : e's : in di 

5 H. 6 n0.4-M (5) Et inquirat de vaſto facto. ] A If the waſte be 9 — N 

416 E. 3. ubi ſup. towns, the ſherife and the jurors muſt view (as hath been ſaid) 

j 11 6 3 h : - b t he may inquite 

34 H. 6. ubi ſup, the places waſted in every of the towns, but N de doth 
thereof in any one of the towns; and' this COPY, eie 
ſo knit the words together, as he cannot inquire of it in à for 


town. | bor. 
See more of this matter in the expoſition upon the ſtatute o 


cap. 5. . 


. 
* 


by =” EQ. bo 


Cap. 16. 


N omni caſu quo minores infra ata- 
tem implacitare poſſunt : conceſſum 
et, quod fi Hujuſmoar minores elongati 
feat, quo minus perſonaliter ſequt poſſint, 
propinquiores amici admittantur ad ſe- 
guendum pro eis. Weſtminſt' 1. cap. 


47: 
ts c. 47.) 


act is general. 


errour. 


ſor a gardein. | 
This act extends not to an ideot. 


[ N caſu quo alicui minori deſcendat 
bereditas (2) ex parte patris, qui 


bu uſmodi minoris, 


minis pertineat. 
uad ille daminus de 
1. gram (3), 


exum 


ſelummodo ad antiquius feoſfa- 
nentum (4) per ſervitium militare. 


(44 Ed. 3. f 
Fi: z. Card, 4 3 


Weſtm. ſecond. 


SAF. 


390 


CAP. XV. 


JN every caſe whereas ſuch as be 

within age may ſue, it is ordained, 
that if ſuch within age be eloined, ſo 
that they cannot ſue perſonally, their 
next friends ſhall be admitted to ſue 
for them. 


(Dyer, 104. 2 Ed. 3. 16. 40 Ed. 3. 16. Bro. Gardein, 13. 22. 24, 25, 26, 27. Regiſt. 72. 3 Ed. 


The act of W. 1. touching this matter was particular, but this W. 2. cap. 47. 


Upon this ſtatute, whether the infant be eſloigned or no, he ſhall Regif. 78. 
ſue by prochein amy, for the eſloignment is put in this act, 
what miſchief may fall out in this caſe; and therefore when a 
ſergeant offered, that oath ſhould be made of the eſloignment of : 
the heir, the judge ſaid, he would take it upon his honeſty ; 34 H. 6. 4. 20 k. 
but if the ſurmiſe that the plaintife is within age be untrue, and 4. 2. F. N. B. 27. 
that the plaintife is of full age, his admittance 5 


to few 28 AT. 22. 
42. 4.20 ' 
o E. 3.6. 13 E. 


. Attorney 76. 


y prochein amy is 27 H. 8. fol. 11. 


See before in the expoſition upon the 40 chapter of W. 1. where 
this matter is handled at large ; and obſerve well our books, where 
many times a gardein is taken for a prochein amy, and a prochein amy 


33 H. 6. 28. 
F. N. B. 24. g. 


XVI. 3911 


N caſe where inheritance deſcend- 
eth to. one within age of the fa- 


nuit de uno domino, et ex parte ma- ther's ſide, that held of one lord, and 
116 {ue tenuit de alio domi no (1), du- the mother's ſide that held of another 
atio bucuſque extitit de maritagio 


lord, there hath been hitherto doubt, 


ad quem de duobus for the marriage of ſuch an heir, to 

Concordatum eft, which of the two lords it ſhould be- 
cætero habeat ma- long; it is | 
prius furs F de quo anteceſſor ſuus ſhall from henceforth have the marriag 
p uit feoffatus, non habito reſpe& of whom the child's anceſtor was fir.t 


agreed, that the ſame lord 


52 nec ad quantitatem tenemen=,., infeoffed, not having reſpect to the tex, 
) 


nor to he quantity of the land, but 
onely to the more ancient feoffment 


by knights ſervice. 


15. Dyer, 11. 5 Ed. 3. f. 4. Bro. Gard, 114, t15, 116. Fitz. Prerog. 23, 24+ 
16. 19. 27. 36. 46. 53. 81. 86. 115. 134+ 139. Stat. 12 Car, 2. 0. 24+) 
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4E. Js receit 46. 


I Ho 3. gard 37. 
8 H. 3. gard 139. 


11 E. 2. c. 2. 

21 E. 3. 41. 

11 E. 3. gard. 
Statham. 5 E. Js 
4-12E 3. Præ- 
rob. 23. 24 E. z. 
31. 65. 18 E. 3. 
29. 12 Hf. 4. 25. 
14 H. 4 9. 9 H. 
4. 4. ſimile. 


24 E. 3. 26. 45. 
15 E. 4. 14. 
3 H. 7. 15. 


Vet. N. B. 97. b. 


392 


44 F. 3. 15. 


Weſtm. ſecond. Cap. 16; 


Albeit this a& putteth a caſe onely where one inheritance 
deſcends on the part of the father, and when another deſcend; 
on the part of the mother, yet this ſtatute extends to all caſes of 
priority. 

By theſe words in the act, ¶ aon habito reſpectu ad ſexum me of 
quaniitatem] the doubts at the common law are here mentioned: 
the firſt, that ſome did hold opinion that the part of the father being 
digniori de ſanguine, the worthier blood ſhould be preferred; others 
did hold opinion that if the lord of the land of the part of the mother, 
firſt happed or ſeiſed the ward, he ſhould have it, and that melir 
conditio poſſidentis. 

Laſtly, ſome did hold that the tenure by the greater quantity and 
value ſhould be preferred : all which doubts are cleared by the pur. 
view of this act. 

(1) De uno domino, Ec. de alio domino, &c.) This act extendeth 
not to the king, becauſe before the making of this act hee was to. 
have the wardſhip of the body though the land were holden of him 
by poſteriority; and ſo it is, if the king graunt that feigniory for 
life, the grauntee ſhall have the ſame benefit, in reſpect that the 
reverſion remaine in the king: but if the king graunteth the fee. 
ſimple to another, there the lord by priority ſhall have the wardſtip, 
and the tenure by priority is revived, for the king had the wardllup 
in reſpect of his perſon and prerogative. | 
(2) Alicui minori deſcendat hereditas.] This act is to be under. 
ſtood of a deſcent from one aunceſtor to one heire, and not from 
divers aunceſtors to one heire, nor from one aunceſtor to divers 
heires, nor from one aunceſtor to one heire at ſeverall times. 
As if a man ſeiſed in fee of the mannor of D. of the part of tle 
father holden of A. by knights ſervice, and of the mannor of S. dt 
the part of the mother holden of B. by knights ſervice, and dieth, 
his heire within age, this cale (as by the letter thereof it appeareth) 
is within the ſcope and purview of this ſtatute; for if the father 
holdeth land by knights ſervice, and the mother hold land allo by 
|:nights ſervice, which of them die firſt, the lord of whom the land 
is holden, albeit there be but one heire co both, ſhall have the 
wardſhip of the bedy, which being once veſted, ſhall not after 
be develted in reſpect of any priority, no though it were in 
king's caſe, | 8 

The tenant maketh a feoffement in fee 2 condition of the 
land holden by priority, and dieth ſeiſed of the land dale 
poſteriority his heire within age, the lord by poſteriorit) ſell 
the body, the condition is broken, the heire entreth into the wr 
ho!den by priority, the lord by poſteriority ſhall retain the ware: 
ſhip, for ſeeing that both deſcended: not at one time, it 1 outs 
this ſtatute. a EX * 

(3) Haber maritagium.) The lord by priority ſhall have 
wardihip of the body, for the lord by poſteriority ſhall have i 
wardſhip of the land holden of him, as well as the lord by As 
of the land holden of him, but the wardſhip of the . „ 
intire, and which both cannot have, of right belongeth t0 s . 
by priority by this act, and therefore if the lord by party lord 
the wardſhip of the body, and refuſe to take the ſame, yet a th 
by poſteriority cannot take advantage of it, for by this - a 
wardſhip of the body belongeth to the lord by prior 
no cther, \ (4) Dr 


Cap. 16. Weſtm. ſecond. 392 


(4) De quo anteceſſor ſuns fuerit feoffatus, habito reſpectu ſolummodo 
ad antiquius feoffamentum, | Here it appeareth that the feoffement of 14 E. 3. gard 37. 
the tenancy doth onely make the priority, and not the change of 
the ſeigniory. , 

But where this ſtatute ſpeaketh of a feoffement, it is to be under- 
ſtood of any other aſſurance or conveyance of the tenancy. 

Per antiquius fe: famentum, are not to be underſtood of the feoffe- 3 E. 4. gard 19. 
ment of the lord upon the creation of the ſeigniory, but of the 
ſeoffement made by the tenant of the land. | 

To illuſtrate the meaning of this law by examples: 

One holdeth Black acre of A. by knights ſervice, and White 
acre of B. by knights ſervice, anne 10 reg. Eliz. infeoffeth C. of 
Black acre, and 20 reg. Eliz. infeoffeth C. of White acre, who 
| Gieth his heire within age, B. ſhall have the wardſhip of the body, 

for C. had Black acre per antiquius feoffamentum. 

So it is if the heire of C. die ſeiſed, and both acres had deſcended 
to his heire, he had holden Black acre by priority, that is per anti- 
quius feoffamentum made to his aunceſtor, and ſo from heire to heire 
jo long as both acres continue in that line by deſcent. | 

On the lords fide the priority ſhall not onely continue as long as 
the ſeigniories continue in the lines of the lords, but alſo the change 
of the ſeigniory maketh no alteration, and therefore though the 
lord of whom Black acre is holden alien the ſeigniory, yet if he 
taketh it back to him again, Black acre ſhall be ſtill holden of him 
by priority, the aſſignee of the lord by priority ſhall take advantage 
of it as well as the grauntor. | | 
But if the tenant had aliened Black acre to another, and acquired Temps E. 1. gard. 
it backe againe, yet ſhall he hold it by poſteriority, for now he 134. F. N. 5. 
koldeth White acre, per antiquius feoffamentum; ſo as the feoffement (cr. 8 

3 Rege Rot. 

6f the land (as hath been ſaid) doth make the priority, and that 4, Eborum. 
feofftement muſt be underſtood of the immediate feoffement, but the 2 E. 2. gard. 2. 
priority of the land doth attend on the ſeigniory, into whoſe hands 7E.4. 11. 34435. 
lever it commeth. 13 E. 3. gard. 39. 

If there be lord, meſne, and tenant, and the meſne hold by by 27 64 
priority, the tenant in a writ of meſne doth forejudge the meine; 11 n 16. 
ia this caſe the meſnalty is extinct, and the tenant ſhall be anſwer- 14 E. 3. gard. 37. 
able to the lord, de eiſdem ſerviciis et conſuetudinibus que prius facere 33 E. 3. ibid. 12. 
debuit pr ædictus medius; in this caſe the tenant ſhall hold by priority: _ _ 8 
tor 1. he ſhall hold per antiquius froffamentum ; 2. The meſne in ö 


5 pbeßtion of law was ſaid to hold the land. 3. The ſtatute of 
0 2 bat give the forejudger, provideth that he ſhall hold by the 
ö ame ſervices, and cuſtomes, and in ſuch ſort, as it may be done 


5 Prejudicio allerius, and this ſhould be to the prejudice of the lord 
7 Priority, it he ſhould loſe that benefit. | 
K 12 ravithment of ward the defendant pleaded that the father of 7 E. 3. 11. 34, 
. 4 the mannor of D. of him the defendant by knights +4 M 
el quod tenuit * manerium illud de ipſo per antiquius feoffamen> f 2. . 1k. 
n lam pater ſuus tenuit manerium de A. de mode querente; and wer 1 
3 agreed to be a good plea without ſhewing of whole 30 E. 3. 7. 
i n he held by priority, but generally, which is worthy of * [ 393 
n. | : | 
A. holds land of B. by priori 
7 and of B. by priority, and other land of C. by poſte- 8 E. 3. 57- 
wg = im eoffetn D. of both: this caſe is out of this ſtatute, — 2228 
© ne com mech to both the lands at one time, ſo as he holds ꝝ N. B. 3 


3A 3 not Bro. gard. 115» 
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CA Fa 


T7 NV :inere juſticꝰ (2) non admittatur 

de cetera eſſanium de malo lecti (1) 
de tenemento in eadem comitatu (3), nift 
i %%, qui je facit eſſoniari, veraciter fit 
inſiriuus, quia ft excipiatur a petente, 
god tenens non eft infirmus, nec in 
alto flatu, quo minus venire potuit co- 
ram jaticiariis, admittatur cjus ca- 
lumina, Et fi hoc per inquiſitionem 
conv.nct p terit, vertatur illud efjo- 
nium in defaitam. Nec jaceat de cæ- 
tero illud eſſonium in brevi de reclo 
inter duos clamantes per eundem de- 


ſcenſum (4). 


(Fitz. Eſſoin, 176, 186, 187, 188, 189, 190. 192, 193, 194. 196, 197. Regiſt. 8.) 


See Marlb. c. 12. 


: place, 
20 E. 3. eſſoine 


Mine. 


And in this caſe he ſhall have two eſſoiners, and the one 
ſhall caſt the effoine, and the other ſhall ſweare, that he ſaw the 


party lick, &c. 


3 H. 3, eſſoine 
186. 


Weſtm. ſecond. 


not either of them per antiquius feoffamentum, ſed per unum et idem 
feoſfamentum; and therefore if he dieth, his heire within age, the 
lord which firſt ſeiſeth the body in this caſe ſhall have it, 


We have before in generall ſpoken of the five kindes of eſſoines, 
but reſerved to ſpeak more particularly of this kinde of eſcine 
ae malo lecti in the expoſition of this chapter, as in his proper 


(1) De nals le8i.] This eſſoine differeth from all other kindes 
229 of eſſoines, for this eſſoine lieth only ad certum diem, for he ought 
to appeare ad primum diem, Sc. et ad tertium diem il avera cf 


The miſchicfe before this act was, that the adverſe partie could 
not take iſſue, that he that offered to be eſſoined de malo lea: was 
in health, and not ſick, and try it by a jury; but it was inquired 
by foure knights retourned for that purpoſe by the ſheriffe, / fuer 
languidus aut nin, and if they found that he was not languidus, then 
he thuuld have fifteene dayes after to appeare, ſo as the party ery 
delayed thereby fifteene dayes, and all the time before, and t " 
was miſchievous: for remedy whereof this act rovideth, mY . 
party ſhall take iſſue, that he is not /anguidus, which if it be ſo 2 
it ſhall turne to a default; and if it be found that he 1s langui ” 
then he ought to have time to appeare a yeare and a day, an by? 
fore he commeth out, he ought to have a writ 4? licentia ſurge : 
Sc. as it appearcth by the authorities cited in the expoſition 0 
ſaid 12 chapter of Marlebridge. ; . 
(2) Ii itinere juſtice.) Although juſtices in eyre are here P 
cubarly mentioned, yet this act being a beneficiall law 
4 1 


Cap, 17. 


XVII. 


N the circuit of the juſtices an ef. 
ſoin de malo lecti ſhall not be from 
henceforth allowed for lands in the 
ſame ſhire, unleſs he that cauſed him. 
{elf to be eſioined be ſick indeed; for 
if the demandant except, that the te- 
nant is not ſick, nor in ſuch plight but 
that he may come before the juſtices, 
his exception ſhall be admitted. And 
if it can be ſo proved by enqueſt, the 
eſſoin ſhall be turned to a default. 
And from henceforth ſuch eſſoin ſhall 
not lie in a writ of right between two 
claiming by one deſcent. 


to ouſte 


delayti 


Cap. 18. Weſtm. ſecond. 


delayes is taken by equity, and doth extend to the court of common 
leas. 

F 1) * De malo lecti.] Sufficient hereof hath been ſpoken, onely 

this may be added that this effoine lieth not for an attourney, 

for no eſſoine ſhall be caſt for an attourney but the common eſ- 

ſoine onely. 

(3) De tenementis in eodem com.] This eſſoine de malo lecti doth 
onely lie in a writ of right right, and not in a writ of right in his 
nature. | 

(4) Clamantes per eundem deſcenſum.) This eſſoine de malo lecti 
is wholly ouſted in a writ of right between two claiming by the 
ſame deſcent, 

As between two parceners either at the common law or by cuſ- 
tome, &c. But if one coparcener claime the land by feoffement 
made by her aunceſter in fee, now if the other coparcener deforce 
her of this land in a writ of right brought againſt her ſiſter, ſhe ma 
be eſſoined de malo lei, and fo between two brethren: ſo as this 
ſtatute is intended where they claime the land per eundem deſcenſum, 
and not where they derive their blood onely per eundem deſcenſum; 
for in the caſe put before where they claime by ſeverall titles, they 
may joyne the miſe by graund aſſiſe, or by battell, which they can» 
aot doe when they claim by one deſcent, 


394 


15 H. 3. eſſoln 
196. 


15 H. 3. eſſoin 
191, 192. 194. 
20 E. 3. eſſoine 
27. 


Bract. I. 2. fo. 66. 
Britton, fo. 190. 
13 E. 1. droit 51, 
F. N. B. 10. a. 
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CAP. 


6 UM debitum fuerit recuperatum 


(1), vel in curia regis recogni- 


tum (2, vel damna adjudicata, fit de 


cetera in electione illius (3) qui ſegui- 
tur pro hujuſmodi- debito, aut damnis, 
ſequi breve quod vicecom! fieri faciat (4 
de terris et catallis debitoris, quod vice- 


an' liberet ei omnia catalla debitoris, 
(exceptis bobus et afris carucæ) (5) et 


medietatem terre ſue (6), quouſque 
debitum fucrit levatum (7) per ratio- 
nabile precium et extentum (8). Et ſi 
enciatur de allo tenemento, habeat recu- 
perare per breve novæ diſſe; ſine, et 
Poſtea per breve de rediſſeiſmna (9), / 
neceſſe fuerit. 


XVIII. 


W HEN debt is recovered or | 
knowledgedin the king's court, 


or damages awarded, it ſhall be from 
henceforth in the election of him that 
ſueth for ſuch debt or damages, to have 
a writ of fieri facias unto the ſheriff 
for to levy the debt of the lands and 
goods; or that the ſheriff ſhall deli- 
yer to him all the chattels of the debtor 
(ſaving onely his oxen and beaſts of 


his plough) and the one half of his 


land, until the debt be levied upon a 
reaſonable price or extent. And if 
he be put out of that tenement, he 


ſhall recover by x writ of novel diſſei- 


ſin, and after by a writ of rediſſeiſin, 
if need be. 


Data li. 2. cap. 55, See the firſt part of the Inſtitutes, ſect. 504. verb. per Elegit, (Hob. 57. 
A ulſtr. 320. Dyes, 306, 373» 3 Rep. 12. 4 Rep. 65. 74 5 Rep. $7, 88. 90. Fitz. Extent, 13. 
"Iz. Procets, 51. Fitz. Execut. 3 5. 37+ 41+ 46. 66. 85, Kc. Raſt, 72. 327» Regilt, 299. Cro, Car. 


. 2 Leon. 84. 88.) 
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ib, 3. fo. 11,12, 
c. Sir Will. 


| Herberts caſe; 
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$9 E. 3. 38, 39 · 
5 E. 3. 26. 35. 
34 E. 3. Exccu- 
tion 129. 

36 H. 6. 2, 3. 
10 E. 3. 34, 35. 
F. N B. 267 c. 
lib. 3. fol. 65. 
Fu woods cale, 


21 Aſſ. 15. 15 Hf. 


7.5. 20 E. 2. 
Execution Sta- 
tham. 2 R. 3. 8. 
F. N. B. 267. b. 
Regiſt. 299. 

15 H. 7. 16. 
21H. 7 19. 30 


E. 3. 24. 31 E. 3. (meaning this ſtatute) elegerit ſibi liberari pro prædict 20. 


Proc. 52. 4 E. 


3-26. 50 E. 3.4. ſuing out of the el-git, the plaintife, that hath a judgement in an 


30 F. 3. Ext cu- 
tion. Statham. 
22 Aſſ. 43. 17 E 
4 4 b. 15 E. 4. 
12. 34 H. 6. 20. 
19 H. 6. 4. 
Lib. 2. fol. 65. 
F yiwcods caie. 


court of recor et. Ic 


Weſtm. ſecond. Cap. 19. 


At the common law where a ſubject ſued execution upon a 
judgement for debt or damages, he ſhould not have the body of the 
detendant, or his land in execution (unlefle it were in ſpeciall 
caſes,) and the reaſon of the law was: that the body in caſe of debt 
ſhould not be detained in priſon, but be at liberty, not onely ta 
follow his owne affaires and buſineſſe, but alſo to ſerve the king 
and his country when need ſhould require; nor to take away the 
poſſeſſion of his lands in that caſe, for that would hinder the 
following of his huſbandry and tillage, which is ſo beneficiall to the 
common wealth, whereof you may reade at large in fir William 
Herberts caſe, 

But by the common law he ſhould have execution in that caſe 
onely of his goods and chattels, and of his corne, and other preſent 
profit that grew upon his land, to which purpoſe the law gave him 
two ſeverall writs to be ſued within the yeare, one a levari faciat, 
whereby the ſheriffe was commaunded, quod de terris et catallis ipfuus 
A. lewari fac, and the other called a feri fac', which alſo was onely 
ae bonis et catallis. 

Now the common law being underſtood, let us peruſe the words 
of the act. 

(1) Cum debitum "rate recuperatum.] That is, by judgement 
in an action of debt, or any action wherein damages are re- 
covered, i 

(2) Aut recegnitum.] That is, by recogniſance knowledged in 
any court of record that hath power to receive the ſame. | 
If two do knowledge a recogniſance of C. I. guilibet eorum in fi. 
lide, that is, joyntly and ſeverally, the conuſee may ſue ſeveral 
ire fac? againſt the conuſors upon this recogniſance. 
A ſpeciall recogniſance may by expreſſe words binde the lands of 
the conuſor in one county onely. 
(3) Sit in electiene illius.] This election ſhall the executors or 
adminiſtrators of the plaintife, or reconuſee have, albeit they be 
not named; and fo likewiſe ſhall the ſucceſſor of the conuſee have 
alſo: but the executors ſhall not have execution of the judgement 
or recogniſance in the time of the teſtator, within the yeer, without 
ſuing aſſcire facias; but otherwiſe it is of a ſtatute, &c. 
When the plaintife or conuſee prayeth an elegit, the entry 15 
quod elegit ſibi executicuem fieri de omnibus catallis, et meatetate let 

end the writ of legit is ac cum idem H. juxta ſlatutum inde 2-70 
1071 
emnia catalla, et medietatem terre ipſius R. And therefore after the 
action of debt, cannot have a capias, &c. 7 of 

(4) Fieri facias.) Here under theſe words is allo the writ o 
lewari facias inclulecw. i . 

(5) Vel quod vicecem' liberet ei emnia catalla, exceptis bobus el afris 
caruc@.] I he maior and aldermen of London take a recogniſance 
of 250 pounds to the chamberlain of the city of London, and Ns 
ſucceſſors according to the cuſtome for orphanage moneys 1 * 
cale the chargberlain for the time being may ſue out a Prec* * 
the nature of an elegit to a ſerjeant at mace, and miniſter o on 
court to do execution upon this act: and albeit the words bv 
ſtatute are, guod wicecomes liberet; yet being a beneficiall law, b, 


* 


B 1 ; . er 
equity it is extended to every other immediate officer to e ery 0 
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2 If the chattels be ſufficient to pay the debt, and ſo may appear 
to the ſherife, whereby he may ſatisfie the debt, then he ought not 
co extend the land for the reſidue; and all this appeareth by the 
writ of elegit framed upon this att. 
| (6) E, medietatem terre ſuæ, ] This is to be underſtood of the 
half of ſuch land as the defendant had at the time of the judgement 
given, or of the recogniſance knowledged, unleſſe it be conveyed 
away by fraud and covin to deceive his creditors, contrary to the 
ſatutes in that caſe provided. | 

© A man doth knowledge a recogniſance of 100 pounds to be 
paid at five dayes; preſently after the firſt day he may ſue an elegit 
upon this act for 20 pounds, and have the moity of the land deli- 
vered unto him and when the ſecond day 1s paſt, he may have ano- 
ther elegit for that 20 pounds, and have the moity of the remnant de- 
livered to him, et fic de ceteris; for they be in effect in nature of 
ſeverall judgements in law. 

And upon theſe words, medietatem terre ſue, the ſheriffe hath ex- 
tended a term for yeers, and the like. 

It is to be obſerved, that the generall words of this act doth not 
take away the priviledge which the law giveth to any perſon; and 
therefore no elegit upon this act ſhall be ſued againſt the heir of 
the conuſor during his minority. 

Upon the equall conſtruction of theſe words, if the conuſor be 
ſeiſed of Black acre, White acre, and Green acre, and after the 


judgement given, or recogniſance knowledged, infeoffeth A. of 


late acre, and B. of Blackacre, and retains Green acre to him- 
ſelf, in this caſe he may have the moity of Green acre, and never 
intermeddle with the reſt: but he cannot extend the moity of the 
acrein the hand of any purchaſer, except he extend alſo the moity 
of all the land ſubject to the judgement, or recogniſance; and if he 
omit any, the extent ſhall be avoided in an audita querela: for 
where it is ſaid in books, that each purchaſer ſhall have contri- 
bution in that caſe, the meaning is, that ſuch extent of part 
ſhall be avoided, and all the land extended and equally charged; 
and ſo it is if Green acre deſcend to an heir, the moity thereof 
may be onely extended, without dealing with any of the reſt: ſo 
likewiſe if there be two or more conuſors, the lands of them all 
mult be extended; and hereof you may read at large in fir 
2 Herberts caſe, all which are juſt and righteous expo- 

ons. 

(7) Nueuſque debitum fuer levatum. ] The elegit framed upon theſe 
words. laith, tenendum ut liberum tenementum, quouſque debitum pre - 
= inde fuer” levatum; and yet whenſoever the party pay and 
u the debt of record, he ſhall enter into his land: and fo it is 
Va the tenant by elegit 1s ſatisfied by the ordinary extent, the 

g * of the land may enter. But if it be in reſpect of any caſuall 
* to avoid the extent he muſt have a ſcire fac in reſpect of the 
cextainty. 
aol N * rationabile precium et extentum.] Per rationabile precium 
"ra * to goods and chattels, and rationabile extentum referreth 

8 ro hereby is implyed, that this appriſement and extent upon 

8 F* mult be found by enqueſt of 12 men, and fo returned of 


That 
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b 19 E. 2. Exe; 
cut. 249. 2 H. 4, 
14. 42 E. 3. 11. 
42 Aſſ. 17. 3 E. 
3. Execut. 107. 
10 E. 2. Execut. 
137. 6 E. 3. 15. 
17.7. 8. 7. 

8 E. 3. 15. 17. 
17 E. 3. 15. 


30 E. 3 26. 50. 


11 H. 4. 70. 
9 H. 6. 58. 
Cc 16 E. 2. Exe- 


cut. 138. 2 E. 3. 


ibid. 120. 16 K. 
3. Fieri fac. 4. 
F. N. B. 267. b. 
Vide Mich. 31 
E. 3. fo; 50. b. 
in libro meo per 


Fiſher & Finch- 


den. 
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31 Aſſ. b. 38 Aſſ. 


4. li. 8. f. 171. 
Sir George Flet- 
woods caſe. 

44 E. 3. 16. 7 H. 
6. 2. 29 Aſſ. 37. 
29 E. 3. 50. 
Sir William 
Herberts caſe, 
ubi ſupra. 


29 Aſſ. 37. 

29 E. 3. 50. 
dir William 
Herberts caſe, 
ubi ſupra. 

13 E. 3. Scire 
fac. 17. 21 E. 3. 
36. 17 E. 3. 43+ 
46 Aſſ. tit. Scire 
fac. 47 E. 3. 11. 
31 E. 3. Extent 
31. Regiſt. 299. 
Fulwoods calc, 
ubi ſupra, 


Dier 2 Mar. 100. 


lib. 4. fol. 74. 
Palmers caſe. 
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15 H. 7. 15. 9 Hl. 
7. 9. 22 Aſl. 44. 


Temps R. 2. Pl. 
utt. tit. Extent. 
15 E. 3. Scire 
fac. 115. 31 E. 3. 
Extent 13. 15 k. 
3. ibid. 17. 22 
E. 3. Recovery 
ip va uc 22. 

7 H. 4. 19. 22 
R. 2. Execution 
165. Dier 6 E. 6. 
73. Regiſt, Ju- 
dic. 13, 14. 20. 
* 19 k. 2. Exee 
cut. 246. 

28 Aſſ. p. 7. 

F. N. B. 189. I. 


1397 


Tr. 15 E. 2. co- 
ram Rege. Rot. 
40. John Semers 
caſe. 

Mich. 31 E. 1. 
coram Rege 
Ebor. Ranulp. de 
Huntingfelds 
caſe. 


+ 7H. 5. 1. n.; ſunt ad certum tempus, poſt quod tempus reverti debent pred” Ranu . pbo et 


fol. 105. Eldens 
caſe. 

22 Aſſ. 45. Ii. 5. 
udi ſupra. 

22 Aſſ. ubi ſupra, 
8 Aſſ. p. 35. 9 
Aſſ. 9. 12 Aſſ. 
18. 2 E. 3.42. b. 
41 E 3.2. 49 E. 
3 21. 3 Hl. 6. 47. 
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That ſhall be ſaid a reaſonable extent, which is found by the oath 
of 12. men, and returned by the ſherife, and filed, and there can be 
no re-extent granted upon ſurmiſe, that it is more then the half in 
value, or the like, becauſe it extendeth onely to a chattell in lands: 
but before the extent be filed, the court may examine the cauſe, 2nd 
if there be found fraud, deceit, or partiality, they may ſtay the 
filing of that writ, and grant a new. | 

But ſee 22 R. 2. 165. in dower, and in caſe of free-hold in Hil, 
13 E. 2. fol. 74. b. the caſe of the hoſpitall of T. a ſire facia 
granted for the ſurpluſage upon a return in value, and delivered to 
the ſherife by habere fac ad walorem, for that it concerneth an in. 
heritance, and ſo it was adjudged. Note the diverſity, the 
tenant by e/egit may for reaſonable cauſe hold over the ordinary 
22 of the extent, * by a reaſonable conſtruction upon this 
ſtatute. 

(9) Per breve nove diſſeiſine, et per breve de rediſſifina, Kc.] 
The words of the writ of e/egit (as hath been ſaid) are, tenendum ut 
iberum tenementum, ce. becauſe this ſtatute giveth him remedy by 
aſſiſe, &c. but he hath but a chattell, and no freehold; and there. 
fore it is ſaid, i e/iciatur; and the writ ſaith ſimilitudinary, ut liber 
tenement', in reſpect of the aſſiſe, &c. | 

This branch doth give the aſſiſe to the tenant by elegit, and yet 
his executors or adminiſtrators ſhall have it by the equity of this 
act; and ſo ſhall the executors or adminiſtrators of tenant by ſtatute 
merchant, and tenant by ſtatute ſtaple. 

I have ſeen a record of a judgement in the raign of E. 2. that the 
aſſignee of a tenant by el git ſhould not have an aſſiſe by the purview 
of this ſtatute, 

Tenant by ſtatute merchant of lands, which the conuſor had in 
the right of his wife, brought an aſſiſe upon this ſtatute, the tenant 
pleaded ancient demeſne, &c. and ſo found, &c. and yet the plain- 
tife had judgement; and the reaſon of the judgement given in the 
record is this, Licet manerium prædict' fit de antiquo dominico cormme, 
et tenementa in eodem manerio exiſtentia per parvum breve tantum pla- 
citabilia, et pradia” Ranulphus Huntingfeld in cognitione prædid 
quam fecit pred” I. in ſtatuto obligavit tenementa pred” in ſumma ejuſ- 
dem cognitionis, que quidem obligatio naturam eorundem tenementarum 
non mutat, nec eſi ad præjudicium domini, aut exharedationem ſenen- 
tium, ex quo tenementa illa per obligationem pred” ſolummodo onerata 


uxori fue exonerata, tenend ut prius, Ic. Conſideratum tft, Se. 4 

By this judgement three things are to be obſerved; 1. that lands 
in ancient demeſne may be + extended by the ſtatute 4 m_ 
ribus, anno 13 E. 1. 2. That ancient demeſne is? no plea Pre 
brought by tenant by ſtatute merchant, upon this ſtatute. 3. T h 
in an aſſiſe of novel diſſeiſin (which is fe/tinum remedium) ancien 
demeſne ſhall be tryed by the recognitors of the aſſiſe. 
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CAP. XIX. 


/ 


7 UM poſt mortem alicujus deceden- 
tis inteſtati (1), et :bligati (2) 
aliquibus in debito ( 3}, bona deveniant 
ad ordinarium diſponend” (4), oblige- 
tur de cætero orainarius (5% ad re- 
ſpondendum de debitis qratenus bona 
defuncti ſufficiunt. Eodem mods quo 
executores reſpondere tenerentur, ſi te- 
tamentum feciſſent. 
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HEREAS after the death of a 
perſon dying inteſtate, which 

is bounden to ſome other for debts the 
goods come to the ordinary to be diſ- 
poſed; the ordinary from henceforth 
{hall be bound to anſwer the debts as 
far forth as tae goods of the dead will 
extend, in ſuch ſort as the executors of 
the ſame party ſhould have been 


bounden, if he had made a teſta- 


ment. 


(Dyer, 232. 5 Rep. 83. Fitz. Brief, 822. Fitz. Execut. 77.) 


(1) Decedentis inteſtati. 
that make no will at all, another that make a will and executors, 
and they refuſe; in this caſe he dyeth guat inte/tatus, and theſe are 
within the purview of this act; therefore the ordinary is the perſon 
whom the law appointeth to have the charge or adminiſtration of 
the goods and chattels of the party that dyeth inteſtate, or gua/# in- 
tfiatus; and juſtly did the law in this caſe appoint the ordinary: 
for the law preſumed, that he that had the care of his foul in his life 
ume, would after his death have care of his temporall goods and 
chattels, to ſee them well diſpoſed and adminiſtred. 

And this act was made in affirmance of the common law, 
hereafter upon the expoſition of ſome parts of the act ſhall 

ppear. | 

(2) Ef obligati.] This is not onely intended of an obligation or 

ed in w.1ting, but howſoever he was charged in law, as for rent 
upon a leaſe, or upon an aſſump/it, or the like. 

And after it is ſaid in this chapter, obliggtur de cætero ordinar”, 
where obligetur is not taken, that he ſhould be bound in an obliga- 
tion, but that he ſhould be charged, or ſubject to an action. 

(3) 1z debito.] This act is not onely intended of that which is 
3 ly a debt, but of all duties, covenants, or juſt cauſes of actions, 
uch as might be brought againſt executors. 
ace Bona deveniant ad ordinarium diſponend*.] Unleſſe ſome of 
oe 4 or chattels came to the hands and poſſeſſion of the ordi- 
_—_ © Was not to be charged by the common law; but if they 
oy to his hands, and he would neither adminiſter and Pay the 
"x and duties himſelf, nor commit them over to the 


riends of the; in and 
a. * the inteſtate that would, the common law did charge him, 


n 2 oth this act which is made in affirmance of it. 
4 man dye inteſtate, and a ſtranger taketh the goods, the ordi- 
n action of treſpaſſe for taking of them (unleſſe 
em into his poſſeſſion.) But the executor or adminiſ- 
re ſeiſure may have an action of treſpaſſe. 
Neither 


nary ſhall not have a 


e had taken them; 
ator befo 2 


There be divers kindes of inteſtates, one Lib. 6. fol. 67. 


Sir Moyle Fin- 
ches caſe. 


17 E. 2. Br, 822. ; 


24 E. 3. 55. 11 E. 
3. Executors 77. 
18 H. 6. 23. 9 E. 
4. 33. 11 fl. 7. 
12. F. N. B. 120. 
lib. 5 fol. 83. 

Snellings caſe. 


Diet 8 Eliz. 247. 
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31 E. 3 Ca, 11. 
19 E. 3. Admi- 
niſt. 20. & 24. 

go H. 4. 18. F. tit. 
Treſp 97. 25 E. 
3. Exec. 105, 
11H.4.71. 


18 H. 6.22, 


F. N. B. 92. a. 
Pl. com. 278. 
4 41 E. 3. 2. 11 
H. 4. 72. lb. 5. 
fo. 8a, 83. 
Snellings caſe. 
b 12 R. 2. Ad- 
miniſtrat. 21. 


Lib. 5. fo. 29. the 
Princes caſe, 
9Eliz.Dier255, 
2.56. lib. fo. 
Sir Moyle Fin- 
ches caſe. 


C 17 E. 2. Br. 
822. 5 E. 2. ibid. 
16. 17 E. 3. 23. 
21 E. 3. 60. 41 
Aſſ. 29. 7 E. 4. 
14. 12 E. 4. 15. 
31 H. 6. 10. 

15 E. 3 quare non 
admilit 5. Dier 
18 Eliz. 350. 
Regiſt. 67. Capi- 
tulum ſede va- 
cante ſuccedit 
epiſcopo in ordi- 
naria juriſdig- 
tione. And this 
is regularly true, 
unleſſe it be by 
preſcription or 
compoſition. 
Vide li. 3. f. 73. 
the dean and 
chapter of Nor- 
wich caſe. 

d Reg. 141. 11 
R. 2. & 16 E. 3. 
Adjudg. II E. z. 
Execut. 177. 
24 E. 3. 54. 

11 Hi. 4. 72. 

FN. B. 120. 

Pl. Com. 280. 

© 11 R. 2. Ad- 
miniſtrat. 21. 
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Neither can the ordinary have any action of debt, covenant, or 
any other action which belonged to the inteſtate; but thoſe to whom 
tae ordinary commit adminiſtration may have all theſe actions 
by the ſtatute of 31 E. 3. but before that ſtatute, there was no 
remedy by law given to the adminiſtrators to recover thoſe things in 
action. 

But by the common law, an action of debt did lye againſt the 
adminiſtrators, but it was by the name of executors untill the aid 
ſtatute of 31 E. 3. 

> If the ordinary take goods of the inteſtate, being out of his 
dioceſſe, he ſhall not be charged as ordinary by this act, becauſe he 
taketh them of his own wrong, and not as ordinary, in which right 
he is to be charged by this act. 

If it be demanded hat intereſt the ordinary hath in the goods of 
the inteſtate, which come to his hands; it is anſwered, that he hath 
ſuch an intereſt as the adminiſtrator, to whom adminiſtration is 
committed durante minore ætate executoris, ad opus, commodum, et utili- 
tateui ipſius executoris, et non aliter, ſeu alio modo, So as the or. 
dinary may adminiſter for the good of the inteſtate, but cannot give 
the goods of the inteſtate, or do any thing to his prejudice. 

(5) Obligetur de cætero ordinarius.) Ordinarius; this word in the 
law of England, in the uſuall and common ſenſe ſignifieth a biſhop, 
or he or they that have ordinary juriſdiction, and is derived ab ordine, 
to put him in minde of the duty of his place, and of that order and 
office that he is called unto; and this was the wiſdom of antiquity, 
that names of men in great places ſhould put them in minde (as 
often as they were named) of their duty: as the treaſurer of Eng- 
land to have ſpeciall care of the kings treaſure; and they 
that had places in the kings principall courts of juſtice are called 
juſtices to put them in continuall memory to do juſtice, et fic dt 
ceteris. 

© In this ſtatute ordinarius is not onely taken for a biſhop, but 

every one that is in loco epiſcopi; as gardeins of the ſpiritualties, and 
ſuch as have peculiar and exempt eccleſiaſticall juriſdiction, and be 
immediate allen to the kings courts of juſtice : and not onely an 
ordinary or gardein of the e or others that be in lic 
ordinarii, that of right are within this act, but alſo ſuch as 
dla he. place, and are in poſſeſſion by wrong, are to be charged 
Ey this act. 
4 If goods of the inteſtate come to the hands of the ordinary, and 
he dyeth; although the words be {obligetur de cœiero ordinariu 
yet his executors or adminiſtrators ſhall be charged in an aktion of 
debt; for when this act bindeth the ordinary, by conſequent lis 
executors or adminiſtrators are bound. But if the ordinary commit 
adminiſtration to one, and he taketh the goods into his poſſeſſion 
and dyeth no action lyeth againſt his executors, ; 

© If the ordinary take goods into his hands of the inteſtate, and 
after commit adminiſtration, and the ordinary retaineth the goods, 
he ſhall be charged, notwithſtanding the committing of ad- 
miniſtration. | e | 
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CAP. 


(CO M juſticiarii in placito mortis 

anteceſſoris conſueverint admittere 
reſpon/onem (1) tenentis, quod petens 
non eft propinguior heres (2) anteceſ- 
foris, de cujus morte tenementum peti- 
tur, et hoc paratus eft per aſſiſam in- 
quirere : concordatum eft, quod in bre- 
vibus de conſanguinitate, avo, et pro- 
avo, que ſunt ejuſdem nature, admit- 
tatur illa reſponſio, et inquiratur, et 
ſecundum illam inquiſitionem ad judi- 


ſecond. 399 


XX. 


WV HEREAS that juſtices in a plea 

of mortdaunceſtor, have uſed 
to admit the anſwer of the tenant, 
that the plaintiff is not next heir of the 
ſame anceſtor,” by whoſe death he de- 
manded the land, and is ready to 
enquire the fame by aſſiſe; it is 
agreed, that in writs of coſinage, aiel, 
and beſaiel, which be of the ſame na- 
ture, his anſwer ſhall be admittted and 
enquired, and according to the ſame 


inquiſition they ſhall proceed to judges 


\ > 
4x r . 
ww =* JS, 7 . 
8 2 - if * * 
— . „ „„ 
7 p 


cium procedatur. 
| ment, 


Fleta, li, 5. ca. 8. 


(1) Conſueverint admittere ręſponſionem.] Hereby it appeareth 
that admiſſion and allowance of the juſtices ought to be holden for 
law, and ſo it is affirmed by this act. ; 

(2) Quod petens non eft propinquior heres.) It is to be underſtood 
that the entry in an aſſiſe of mord' brought for (example) by P. 
againſt R. of 20 acres of land in S. is according to the words of the 
writ aſiſa venit recognoſcere fi * O. pater P. cujus heres ipſe ety 
uit feiitus in dominico ſus ut de feodo de 20 acris terre cum pertinentiis 
in S. die quo obiit. Et * , obiit infra 50 annos jam ultime elapſas ante 
teſte brevis. Et 3 fi P. propinguior heres ejus ſit. | 

Theſe three points in this aſſiſe of mordaune” ſhall be inquired. of 
by the recognitors of the aſſiſe, albeit the tenant make default, and 
no ifſue be joyned thereupon : but ſo it is not in the writs of aiel, 
beſaiel, or coſinage; for they are no aſſiſes but writs of præcipe quod 


radar, and therefore if default be made therein, judgement ſhall be 


g1ven by default, as in other writs of præcipe quod reddat, without 
nqury of any point of the writ: the three points of the aſſiſe are 
hypotheticall, the demandant affirming nothing, and the words of 
the other three writs here mentioned are categoricall ; præcibe A. 
quod jufte, fe, reddat B. unum meſſuagium, &c. de quo M. avus pre - 
af? B. cijjus heres iffe eſt, fuit ſeifitus in dominico ſus ut de feodo die 
quo obiit; now quod petens non eft propinquior heres is a deniall of one 
of the points of the writ of mordaunc'. 

And it is to be underſtood that when the tenant pleadeth in barre 
of che aſſiſe, as matter of record, or a releaſe, or warranty, or any 
other barre that is out of the ſaid three points of the aſſiſe, there 
the tenant beginneth his plea with afi/a non, &c. and therefore the 
HUM that iſſue is peremptory, and the aſſiſe ſhall never inquire 
-* any of the points of the writz but when the tenant ſajth, that he 
5 ready to heare the recogniſance of the aſſiſe, he cannot ſay a 
zou, for that ſhould be repugnant to his owne ſaying; and if hee 


31 E. 1. Mord: 
58. 


4E. 2. Mord, 38. 
8 E. 2. ibid. 42. 
2 E. 3 9. 9 E. 3. 
o. 9 All. 3. 10 
3.4. 45. 30 E. 
3. 8. 2 All. 10. 
8 Aſſ. 17. 14 E. 
3. Mord. 8. 29 
Aſſ. 1. 11. 39 
* 13. 40 E. Js. 


48. 
33 E. 3. Mord. 


Wy that he is ready to heare the recogniſance of the aſſiſe of one of 34. 27H.8. 14- 


the 


Cap. 


conco ! 
neat ( 


Weſtm. ſecond. Cap. 21; 


the points of the writ, or traverſe one of the points of the writ, yet 
the court ex officio ought to enquire of them all: and ſo it is it the 
tenant pleade in abatement of the writ, or voweh, and the demand. 
ant counterplead the vowcher, and theſe pleas bee tried, or ad. 
judged for the demandant, yet the points of the writs ſhall bee 
enquired, and ought to bee found for the demandant, or elſe he 
ſhall not recover. 

[400 ] Now the miſchiefe before this ſtatute was, that in the writs of 
| aiel, beſaiel, and coſinage, the tenant was not admitted to plead, 
that the demandant was not heire to him, upon whoſe dying ſeiled 
the writ was conceived, but he muſt ſhew who was his next heire, 
which now by this a& he need not to doe, but yet he may plead 


the like plea, as he might have Cone at the common law as he did Et 
in 6 E. z. de qu 
Mirror, c. 5. 85 But heare what the Mirror ſpeaking of this act faith, Lefarut d Glow 
allower un manner ae exception in Jemblable actions ne fuit my miſlicr (7) 
dawer eftre ordein finon pur negligence des juſtices, car cheſcun affirmative et ſu 
eſt encounterable de ſon negative al peril del deliverant. Juſmo 
12 E. 3. Mord- If the tenant faith, that he is ready to heare the recogniſance of of, 
r F. 3. the aſſiſe, he cannot give in evidence that the demandant is a 
134. 45 baſtard, but he ought to have pleaded the ſame, Glo 
(3) Anteceſſoris.] This anteceſſor in a writ of mordaunc” is in- * 
tended of the father, mother, brother, ſiſter, uncle, aunt, nephew, * 
or niece of the demandant, and of no other. 
(4) Rue ſunt ejuſdem nature.) The difference betweene the aſ- (1 
we file of mordaunc', and theſe three præcipes appeareth by that 15 Ml 
15 which hath been ſaid, and yet in ſome reſpect the words of this at I. 
. that they be gu/dem nature are true. onel 
4 For as the writ of mordaunc' ſaith, Si O. pater P. cujus hertt {ery 
'N #þ/e eſt, fuit ſeifitus in dominico ſuo ut de feodo de 20 acris terre cum then 
I pertinen” in S. die quo obiit. So the words of the writ aiel be, De ui- wee 
$4 bus N. avus præ dict P. cujus heres ipſe eft, fuit ſeiſitus in dominico ſao 2 
M1 ut de feodo die quo obiit, c. ; 2 
(5) Z. ſecundit illiam inquifitionem ad judicium procedatur.] Herein * | 
is the difference between this plea in aſſiſe of mordaunc', and the at. 
other writs; for in the aſſiſe of mordaunc' the reſt of the points of : 3 
the writ, as hath been ſaid, ſhall be enquired. - : hag 
But in the writs of aiel, beſaiel, and coſinage, che triall of thu 
iſſue is peremptory, and thereupon the court ſhall proceed to judge- a 
ment as here is expreſſed, 
ſo 
lan 
are 
C A P. XXI. | 
| | iti 
0 Kin ſiatuto edito apud Glouc WW HEREAS in a ſtatute made at * 
(1) contineatur, quod fr quis dimi- Glouceſter, cap. 4. it is £07 ſy 
ferit terram alicut ad reddend” valo- tained, that if any leaſe his land 1 Xi 
rem quarte partis ten vel majoris, another to pay the value of the fourt 
habeat ille qui dimiſit, vel ejus heres part of the land, or more, the leſſof o. th 
(Peſiguam ceſſatum ſuerit a ſolutione his heir, after the payment hath ce 
per biennium) actionem petendi ten ſic by two years, ſhall have an action to 2 


dimeſſan in dominico. Eod:m modo demand the land fo leaſed in 1 
a concor- MES | | 


4 
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concordatum eft (2), quod ſi quis deti- 
neat (3) domino ſuo (4) ervitium de- 
bitum et conſuetum per biennium, ha- 
beat dominus actionem petendi ten” in 


minico (5) per tale breve. 


In like manner it is agreed, that if 
any withhold from his lord his due 
and accuſtomed ſervice by two 
years, the lord ſhall have an action 
to demand the land in demean by 
ſuch a writ. | 


Precipe A. qued juſte, &c. (6) reddat B. tale ten”, quod A. de eo tenuit per 
tale ſervitium, et quod ad pred” B. revertt debeat, co quod prædictus A. in fa- 
tient prædictum ſervitium * per biennium ceſſavit ut dicit. 


Et non ſolum in iſto caſu, ſed in caſu 
de quo fit mentio in prædicto ſtatuto 
Chuc' fiant brevia de ingreſſu bæredi 
(7) petenti ſuper hæredem tenentem, 
et ſuper eos quibus alienat fuerit hu- 
Juſmodi tenementum. 


And not onely in this caſe, but alſo 
in the caſe whereof mention is made 
in the ſaid ſtatute of Glouceſter, writs 
of entry ſhall be made for the heir of 
the demandant againſt the heir of the 
tenant,and againit them to whom ſuch 


208-7” lands ſhall be aliened. 


Gloc', cap. 4+ (6 Ed. r. ſtat. 1. c. 4. Fitz. Brief, 249. 269. 6 H. 7 f. 7. Fitz. Ceſſavit. I, 2 
3,4. 7, 8. 17. 21. 22. 30. 32, 33, 34» 35. 455 46. 50, 51. 54. 8 Rep. 118. Fitz. Ceſſavit, 42. 1 Inſt. 


154. Regiſt. 237.) 


(i] Cum in flatuto edito apud Glouegſt', &c. ] The ſtatute of Glouc' 
15 miſrecited for [wel ejus heres] are not in that flatute. 

1. Hereby it appeareth that the ſtatute of Glouc* extended 
onely, when upon the creation of the tenure a fee farme was re- 
ſerved, the deteinment whereof was more prejudice to the lord 
then common and uſuall rents and ſervices, and therefore that act 
was not extended by equity to other rents, or ſervices. | 

2. That albeit the ſtatute of Glouc? mentioneth a deed, yet if 
the fee farme be reſerved without deed, that a& extended to it, 
for here in the recitall of the act no deed is mentioned, ſo as that 
fatute is extended to all fee farmes. : 

3. Here it is ſaid eodem modo concordatum eft, quod fi quis detineat 
domino ſuo ſervitium debitum et conſuetum; and if the ſtatute of Gloueꝰ 
had not extended to fee farmes without deed, then ſhoald not a 
&/avit lie for other ſervices upon this act, unleſſe they had been 
reſerved by deed, by reaſon of theſe words, eodem modo, tc. 

(2) Zodem modo concordatum eft, c.] By theſe words this act is 
o incorporated into the ſtatute of Glouc'; as the letting of the 

nd to lie freſh, the tender of the arrerages, finding of ſurety, &c. 
are to be applied to this act concerning other ſervices. 

) S. quis detineat.] Theſe words extend as well to bodies po- 
que or incorporate, either ſole or aggregate of many, as to 
1 perſons; alſo to feme coverts and infants, unleſſe the infant 
ave the land by deſcent, and then although the cefler be in his 
une, he ſhall have his age, for that by intendment of law he knows 
not what arrerages to tender. | 


if a villein {eiſe and the lord enter, no ceſſavit ſhall lie againſt 

e lord for the ceſſer by the villein. = 
% (4) Domino ſuo.) 1 his is not intendef] onely of a lord that hath 
3 ate in fee-fimple in a ſeigniory, but of ſuch alſo that have an 
e tale, or any eſtate for life derived out of a fee · ſunple; but he 
in 


3 E. 3. 26. 


4 E. 2. Cui in 
vita 22, lib. 8. 
fo. 44. Witting- 
hamscaſ-. Ii. 9. f. 
85. Combs caſe. 


34 E. 3. bre. 924 


32 E. 1. ceſſav. 


29. 11 E. 2. ceſ- 
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3.15. 45 E. 3. 


27. 33 H. 6. 53 


H. 7. 16. 
N. B. 209. 
Vet. N. B. 78. 


Regiſt. 237. 


[ 402 ] 
14 F. 2. bre. 8 15. 
14 E. 3. ibid. 
269. 19 E. 3. 
Ibid. 249. 21 E. 
9. 44. 30 E. 3. 
22. 28 E. 3 95. 
48 E. 3.4. 27 E. 
3.27. 39 K. 3. 
15. 12 R 2. 
ceſlavit 460. 
33 H. 6. 63. 
12 E. 4. to. ult. 
27 H. 8 28. 
Kelwey 10g, 
105. 13 E. 3. 
gard 38. 1 H. 4. 
3. per Burgh. 
Lib. 8. fol. 86. 
Buck mers caſe. 
21 E. 3.44. b. 
Kc. Regiſt. 237. 
Ver. N. B. 78. 
138, 139. 
F. N. B. 208. 


Regiſt. 237. 


33 E. 3. ceſſav. 
42. Pl. Com. 
110. F. N. B. 
209. f. lib. 8. 
40. 118. D. Bon- 
hams caſes, 


in the reverſion ſhall not have a ce/avi! againſt the donee in taile q 
tenant for life, for he in the reverſion is not dominus within thi 
ſtatute, | 

If the tenant ceaſe by one year, and the lord graunt over his 
ſeigniory, and then the tenant ceaſe another year, neither of then 
is dominus within this act Lib. 2. fol. 93. Binghams caſe. 

See the expoſition upon the ſtatute of Glouc' cap. 4. what fer. 
vices are intended within this ſtatute, viz. ſervices annuall, as ren, 
ſuit, and the like, and not homage, or fealty, or the like, for thi 
act ſaith per biennium, which implieth annuall ſervices. But this 
act extendeth not to rent ſervice created upon A fee farme, hut 
a ce/avit upon a fee farme muſt be conceived upon the ſtatute 
- Glouceſter, for which purpoſe there be ſeverall writs in the 

egiſter. 

65 In dominico.] It was the wiſdome of auncient parliaments 
to comprehend much matter in few words, as in this caſe, if the 
tenant made a leaſe for life, or a gift in taile, and a ceſſer was by 
two yeares, in this caſe a c/avit ſhould be brought againſt the te- 
nant for lite or in taile, and ſuppoſe that he in reverſion did holdof 
him, and that the tenant for life, or in taile did ceaſe: and fo if the 
tenant was diſſeiſed, and the diſſeiſor ceaſed, the writ of c</avit 
ſhould ſuppoſe that the diſſeiſee did hold, and that the diſſeiſor did 
ceaſe: and likewiſe if the tenant by whoſe hands the lord was ſeiſed 
of his ſervice made a feoffement in fee, the writ of cœſavit ſhould 
ſuppoſe that the feoffee ceaſed, and that the feoſfor did hold of him, 
et fic de ſimilibus: and the reaſon of theſe and the like caſes was, for 
that the lord by his t was to recover the land in dominice; and 
therefore theſe writs were framed and allowed accordingly: and for 
the ſame reaſon, if there be lord meſne and tenant, and the tenant 
peravaile ceaſe by two yeares; the lord ſhall have a ceſ/avit againſt 
the tenant (for a ce/avit doth not lie of a rent) and ſuppoſe that tle 
meſne ceaſed. | 

(6) Precipe A. quod juſte, &c.] Here is the writ of cſavit framed; 
now the great objection upon that which hath been ſaid, how the 
ceſſer can be alledged in the tenant, againſt whom the precip? 
is brought, and the tenure alledged in another, when the writ 
ſo formed doth ſuppoſe him, againſt whom the cx/avit b 
brought, to hold alſo of the demandant: the anſwer is, that the 
writ formed by this act is put but for example, and ſeeing that, if 
ſuch writs, as are above ſaid, ſhould not be maintained, no cſarit 
ſhould be maintenable at all in thoſe caſes, therefore they have 
been adjudged to be good. | 8 

| Here is a writ in a new caſe framed by this act, and thereſore 
the act is not to be recited, (as often we have obſerved before) bat 
the forme preſcribed is to bee purſued; but ina cefſavit upon the 
ſtatute of Glouc?, the ſtatute ts rehearſed, becauſe there 15 n0 forme 
of writ preicribed by that act. Frere | 

(7) Fiant brevia de ingreſſu heredi.] A cefſavit is prop® ! 
called breve de ingreſſu, when it is in the per, or in the per | 
CUT, ; 1 
Certain it is that the heire ſhall not have a cgſavit for à ceſſer in 
the life time of the aunceſter, becauſe the hèire cannot have 1 
arrerages which the tenant in the cgſavit hath power 10 if of 
and therefore this act is to bee intended of a cefler in the a 


7 
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the heire, otherwiſe the act ſhould be contrary to itſelfe, which in 


; all expoſitions is to bee avoided. | 8 | | 
$ And ſoit is of the aunt and neece, they ſhall not joyne fot a ceſſer 33F.3. ubi ſu- 
in the time of the mother of the neece, but for a ceſſer in the time pr. F. N. B. ubi 
0 of both of them the ce/awit doth lie. f ſupra. 
n Se the ſtatute of 10 E. 1. fatutum de gamletto in London, Vet. 
Magna Charta fol. 122. where it is ſaid, implacitentur de gamletto, Fleta, I. 2. Ea. 48. 
. which is a kinde of ce/avit, for gamel or gabble, or gabel in one of 
, the ſenſes is taken for cenſus, rent, &c. and gamellettum is as much 
q to ay, as to ceaſe, or let to pay the rent, breve ds gamelletto in Lon- Coram Rege 
. den eft bre ve de ceſſavit in biennium, Ic. pro redditu ibidem, quia tent- rn, 2 3. 
i prnta fuerunt indiſtringibilia. ; | 
e 
, F 4031 
7 f 
p UM duo vel plures teneant boſ- VA] HEREAS two or more do hold 
: cum (1), turbariam, piſcariam, wood, turf-land, or fiſhing, or 
i vel alia hujuſmodi in communi. (2), other ſuch thing in common, wherein 
4 alſqʒ hoc quod aliquis ſciat ſuum ſepe- none knoweth his ſeveral, and ſome of 
6 rale, et aliguis eorum faciat vaſtum(3) them do waſte againſt the minds of the 
d contra voluntatem alterius: moveatur other, an action may lie by a writ of 
„ aclio per breve de vaſto. Et habeat waſte; and when it is come unto judge- 
r adrfendens, cum ad judicium venerit, ment, the defendant ſhall choote either 
d electionem (4) capiendi partem ſuam to take his part in a place certain, by 
* in certo loco per vic, et per viſum, et the ſheriff, and by the view, oath, and 
ſacram', ac aſſignationem vicinorum ad aſſignment of his neighbours ſworn 
a hic ele” et juratorum : vel quod con- and tried for the ſame intent, or elſe he 
ceaat (5) quod nibil capiat de cætero ſhall grant to take nothing from 
p in hujuſmodi in beſeo, turbaria, et aliis, henceforth in the ſame wood, turt- 
e n ſecunt quod participes ſui capere land, and ſuch other, but as his part- 
e valuerint. Et fi eligat capere partem ners will take. And if he do chooſe 
t juam in certo loco, afſignetur ei locus to take his part in a place certain, the 
s vaſiatus (b) in ſuam partem, ſecundum part waſted ſhall be aſſigned for his 
c quod ſuit anteguam vaſtum — Et part, as it was before he committed 
if tale breve in hoc caſu: ſcil. cum A. the waſte. And there is ſuch a writ 
n & B. teneant boſcum pro indiviſe, B. in this caſe, that is to ſay, cum A. & 
fecit voſtum, &c. B. tenent boſcum pro indiviſo, B. fecit 
e vaſlum, Oc. 98 N 
f OS . 5 = a ak 47 firſt part of the Inſtitutes, 323. (21 Ed. 3. f. 29. Fitz. Waſte, 253 
7 
/ 2 2 &c.) This act extendeth not to caſtles, houſes, or 8 
, gy Places for the habitation of man, for one joyntenant, or tenant 2 7 aw, 
| : common might have had for reparation of them a writ de repa- 
elane faciend'. _ | ; * 
N bn Tevaany Sc. in communi, &c.] Theſe words do inelude aſwell 27 — 8 13. 
„ and fo 45 8 5 tenants in common, for both of them hold in cmmuni, 5 1 ” "4 
{ general 2 books and records term them both; but though the 
„ 1 I ot theſe words do extend to coparceners, yet in good 
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tonſtructĩon they are not within the purview of this act, becauſe 
they were compellable to make partition; for this act extend, 
no al them that had remedy by the common law, as hath been (aig 

This word [ zexeant} doth imply a free-hold at leaſt. 

F.N.B.49.59.d. A parſon of a church being tenant in common with another ſha) 

21 E. 3. 29. have an action of waſte upon this ſtatute; and it is holden, that an 

3E. 2. Walde a5. action of waſte upon this act is maintainable between joyntenant, 
or tenants in common for lives, and yet the words of the writ be, 

. ad exheredationem. | 

30 E. 3. 3. If woods be given to two, and the heirs of one of them, he that 
hath the fee ſhall have an action of waſte upon this ſtatute, for no 
other action of waſte he can have. 

But if woods be leuen to two, the one for life, and the other 
for yeers, they are not within this ſtatute, in reſpect of the (aid 
word teneart. 2 
(3) Faciat vaſtum.] What ſhall be ſaid waſte or deſtruction ina 
tenant for life, &c. ſhall be ſaid waſte within this a&. 
Habeat defendens, cum ad judic* venerit, eledtionem, &c.) Here 
the defendant hath election, either to have his part in certain, and 
to take the place waſted as part thereof, or that he findeth ſurety to 
| take no more then belongs to his part. | 
[ 404 ] Ko And the defendant hath at this day a further cleftion ce b 

31 Hl. B. f. . have an ati i r a writ o ition 

52 fl. 3. c. 32. late 128 of waſte 1 this att, 0 10 2 y 

4) Concedat.] That is expounded, that he finde ſuch convenient 

ſurety, as the court ſhall allow of. 
(5) 4ffignetur eis locus waſtatus.) This is not literally to be 
taken, for it may be, that the place waſted is more than his portion, 
therefore it muſt be underſtood of ſo much as belong to I 


part. | 


CAP. XXIII. 
£ H ABEANT de cetero executors \ FE XECUTORS from henceforth 
=. (1) breve de compoto, et eandem .** ſhall have a writ of accompt, and 
actionem, et proceſſum (2) per illud the ſame actiun and proceſs in the ſame 
 breve, quale habuit martuus, et habe- writ as the teſtator might have had if 

ret fi uvixiſſet. he had lived. | 


(Fitz, Executors, 97. 4 Ed. 3. c. 7. 25 Ed, 3 ſtat. by e. 5) 


8 pro refted in privity : for remedy whereof this act was ma 


in Account: Agem mercateriam an action of account did Tye for executors | 
F. N. B. 117. b. ſucceſſor of a prior, or the like. ſhould have an action of _ 7 
35 1 7 an account to be made to the predeceſſor, becauſe the houſe 

Account 57. dyeth. ** 


| (1) Eur lr. 


Cap. 24. 


(1) Executores.] Adminiſtrators had no action untill the ftatute 31 
No action of account was given to the executors of } E. 3. cap. 5- 
95 


of 31 E. 3 


executors till the ſtatute of 25 E. 3. But this act of 25 E. 3. as to 23, 


Weſtm. ſecond. 404 


Pl. Com. 2 
10 E. 2. 


the action of debt, covenant, &c. therein mentioned, is but in Execut. 100. 


affirmance of the common law. 


(2) Eand? a#ions et proceſſum.) The heir in ſocage dyeth before 
the age of 14, his executors or adminiſtrators ſhall have an action 
of account preſently, and yet che heir himſelf ſhould not have an 
action before 14, but the ſtature ſaith, candem actionem, and not ad 


\ rdem tempus. 


CAP. 


N caſubus in quibus conceditur breve 
de cancellaria de facto alicujus, de 
cœtero no recedant querentes a- cur* 
(2) regis ſine remedio (1), pro e quod 
tenement” transfertur (3) de uno in 
alium. Et in regiſtro de cancellaria 


(4) non eſt inventum aliguad breve in 


iſty caſu ſpeciale, ſicuti de muro, domo, 
mercato (5), conceditur breve ſuper 
eum qui levavit ad nocumentum (6), 
Et fi transferatur domus, murus, et 
bis fumilia in aliam perſonam, breve 


non deneget* : ſed de catero cum in uns 


i conceditur breve, in conſimili caſu 
ſanili remedlio indigente, ſicuti prius, 
fat breve (7). - Dueſtus eft nobis A. * 
qua B. infuſte, &c. levavit domum, 
murum mercatum, et alia que. ſunt 
4 nocumentum liberi tenement* ſu. 
Eri hujuſmadi levata ad nocumentum 
iransferantur in aliam perſonam, de 
(tro fiat breve fic : gugſtus eſt nobis 
A. quod. B. et C. levaverunt,. Sc. 
Eodem modo fucut perſona: (8) alicujus 
eccleſ.e (9) recuperare pateſi commu- 


"an paſtur” per breve nove diſſeiſinæ. 


odem modo de cetera recuperet ſuc- 
(ſor ſuper diſſeiſitorem, vel ejus hære- 
dem per breve, quod permittat, lictt hu= 
Juſnadi breve prius in cancellaria non. 


ht eit conceſſum. Eodem mods ict 
Oceditur bre 


a eleemaſina alicujus eccleſie, 


acm feodum, tale fiat de. cetera 


L . 
re trum (10) (it libera: eleemoſina 


0495] zalis 


ve utrum altqued tenem 


XXIV. 


ü IN caſes whereas a writ is granted 


out of the chancery for the fact of 
another, the plaintiffs from henceforth 
ſhall not depart from the king's court 
without remedy, becauſe the land is 


transferred from one to another. And 


in the regiſter of the chancery there 
is no ſpecial writ found in this caſe, 
as of a houſe, a wall, a market, but 
the writ. is granted againſt him that 
levied the nuſance. And if the houſe, 
wall, or ſuch like be aliened to another, 
the writ ſhall not be denied; but fron 
henceforth, where in one caſe a writ 


is granted, in like cafe, when like re- 
medy falleth, the writ ſhall be made 


as hath been uſed before: que//us ef? 
nobis A. quad D. injuſte, c. levavit 
domum, murum, mercatum, et alia que 


ſunt ad nocumentum, Sc. And if ſuch 


things levied be aliened from one to 
another, the writ ſhall be thus: quefus 


2 nobis A. quad B. et C. levaverunt, 


c. In like manner as a parſon of a 
church may recover common of paſture 
by writ of novel diſſeiſin, likewiſe from 
henceforth his ſucceſſor. ſhall have a 


quod permittat againſt the diſſeiſor or 
his heir, though a like writ were never 


granted out of the chancery before. 
And in like manner as a writ is granted 
to try whether land be the free alms 
of ſuch a church, or the lay fee of ſuch 


a man, even ſo from henceforth a writ 
{ball be made to try whether it be the 


3B 2 free 


E. 3. cap. 11. 
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405 ELD 
talis eccleſiæ, wel alterius eccleſue, in 
caſu gue libera eleemoſina unius eccleſte 
tranzferatur in paſſeſſianem alterius ec- 
cliæ. Et quotieſcunque de caters 
evenerit (11) en cancellar”, quod in 
und caſu reperitur breve, et in conſi- 
ili cafu (12) cadente ſub eodem jure, 
et fimuli indigente remedio non reperi- 
tur: concerdent clerici (13) de can- 
cellaria in brevi faciendo, vel attermi- 
nent querentes in proximum parliamen- 
tim et ſcribantur caſus, in quibus 
concordare non poſſunt, et referant eos 
ad proximum parliamentum (14) et de 
conſenſu juriſperitorum fiat breve, xe 
tontingat de raters quod curia domini 
regis deficiat (15) conquerentibus in 
Juflitia per quirenda. 


- 
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Cap, 24 
free alms of this church, or of 

church, in caſe where the free _ 0 
one church is transferred to the pol. 
ſeſſion of another church. And whey. 
ſoever from henceforth it ſhall fortune 
in the chancery, that in one caſe a writ 
is found, and in like cafe falling un- 
der like law, and requiring like te. 
medy, is found none, the clerks of the 
chancery ſhall agree in making the 
writ; or the plaintiffs may adjourn it 
until the next parliament, and let the 
caſes be written in which they cannot 
agree, and let them refer themſelyes 
until the next parliament, by conſent 
of men learned in the law, a wit 
ſhall be made, leſt it might happen 
after that the court ſhould long time 
fail to miniſter juſtice unto complain- 


_ ants. 


(Raſt. 40. Raſt. 442. 6 R. 2. c. 3. 9 Rep. 55. Raſt. 538. Regiſt. 32. Raſt. 419. Coke pla 


299. 14 Ed. 3.27. Raſt. 123. Fitz. Entry, 3. 7, 8. 10. 61. 64. 67, 68, 69. 74. 1 Inſt. 54. b.) * 
4 Aſſ. 3. Before the making of this act, an aſſiſe of nuſans did notlye againſt Lit 
4 1 3 . him that levyed the nuſans, and againſt his alienee; fo as by tae © 
41 2 ..- 5 alienation of the wrong doer, the aſſiſe of nuſans failed: and he, to 3.4 
Suddocks caſe, Whom the nuſans was done, was driven to his guad permittat (which 7 
| was a writ of right in his nature, wherein was great delay) again FI 

the alienee; and the reaſon thereof was, for that there was 16 q 

writ of aſſiſe of nuſans in the Regiſter, but that ſuppoſed 3 

1 the tenant in the aſſiſe lewawvit, Which is remedied by tus fern 

ac e 

(1) De cetero non recedant querentes a curia regis fine r emi the 

This is an ancient maxime of the common law, and the reaſo tene 

thereof is, ze curia regis. deficeret in juſtitia exhibenda, ſo as in 006 for, 

court or other the party injured ſhould have juſtice. caſe 

Bract. 1. 4. fo. (2) A caria, &c.] The makers of this act knew well, that t f 
231. 1 re party injured by the nuſans, albeit the wrong doer made it 11 hi EE 
TIE 9 . es own ground, yet might the party grieved (albeit he had * tay 
F. N. B. 184. g. Eſtate for yeers) enter and abate, and demoliſh the nulans, ; &c. 
li. 5. fot. 18 1. Houſe, wall, or other nuſans, not onely when it was in e han ' 0 
Penrud. cafe. the wrong doer, but in the hands of the alienee: but this at wy indi 
give the tenant of the free hold as ſpeedy a remedy by 1 * cer 

f aſſiſe of aowel diſeiſin, which was ever counted finn 2 * ( 

{ 406 ] and yet if the wrong doer reform the nuſans before the afl * WW 
gued permittat brought, the action lyeth not; bowbeit, if the an 

| had any particular loſſe by the nuſans, he ſhall recover » mo 

therefore in an action upon the caſe, ne guerentes recederent a 

fine remedio. | di fl 

(3) Tencmentum transfertur.] Transfertur. is A ofthe at Gi 


word then alienetur, for alienare is regularly inte 
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but zransferre comprehendeth alſo acts in law, as defcents, 
eſcheats, and the like: and therefore if two coparceners levie a 
nulans upon their ground, and one dye, ſo as her part deſcend 
do her heir, the aſſiſe of nuſans is maintainable againſt the 
mt as a wrong doer, and the neece as a tenant of a moity, which 
moity is transferred, but not aliened to her, and fo if the alience 
ſeiſed. ö 

FT In regiſtro de cancellaria.) This is a book of great 
antiquity and authority in law, whereof in another place I have 
ſpoken. 

Plc) De mercato.} Here it is to be obſerved, that if one hath a 
market, either by preſcription, or by letters 2 of the king, 
and another obtains a market to the nuſans of the former 
market, he ſhall not tarry till he have avoided the letters patents 
of the latter market by courſe of law, but he may have an aſſiſe of 
nuſans. 

Note there be words in the grant of a market, ita quod non fit ad 
meamentum alterius mercati. 

And note that fairs are taken within this law, for every fair is 
a market, but every market is not a fair. 

No in what caſes a fair or market ſhall be ſaid to be levied to 
the nuſans of another, you may read in our old and latter books, 
this onely that hath been ſaid is ſufficient touching this point, for 
the underſtanding of this act. . 

(6) Levavit ad nocumentum, & c.] * A grant of a fair, &c. Nif 
ht a1 nocumentum feriarum vicinarum, where ad nocumentum feriarum 
is put but for example; for if it be ad aliguod damnum, either of the 
king, or fubje& in any other thing, the fair ſhall be revoked. 

© Nocumentum eft triplex; 1. publicum five generale. 2. Commune. 
3. Privatum five ſpeciale. 

Publicum, ad nocumentum totius regni; commune, ad commune nocu- 
mentum tranſcuntium; privatum, do a houſe, a mill, Ec. 

9 It is true that a private nuſans may be committed three 
manner of wayes; viz, Faciendo, non faciendo, permittenda, et non 
ſermittends. | | 

© By this word /evawit, and theſe words in the beginning of 
the chapter, de facto alicugus, it appeareth that this act onely ex- 
tendeth to nuſances that are committed by doing or diſturbing; 


the party» 


for, for not doing no aſſiſe of nuſans lyeth, but an action upon the 


caſe. ; 


Though the word [-vawvit is onely here, and in the writ (herein 
mentioned) uſed, yet 2xaltzwit, deexaltavit, obſtruxit, obſtupavit, arr- 9 


la vit, di vertit, Sc. nay proftravit, which is the oppoſite to le vavit, 
dc. are within this act. | 

(7) Cum 1 uno caju conceditur breve, in ca/emilt caſu ſfimili remedio 
maigete, ficuti prius, fiat breve.] See hereafter in this chapter con- 
cerning this rule. | 


(8) Eedem modo ficuti perſona, &c.] * A parſon of a church ſhall 


„ea guod permittat of a common in the right, and alſo in nature of 


© mordanc”, &c. becauſe the parſon had an inheritance in the com- 
mon in the right of his church. 
But of a nuſans done in the time of the predeceſſor againſt the 
ior or his heire, being an injury and wrong, no guad per mitiat 


did lie in that Cafe before this ſtatute, as it plainly appeareth by 2 
3B 3 * 


1. Part of the 
Inſtitutes, le}, 
701. 234. 
Preface to the 3. 
dook of my Re- 
ports. | 
® Bratt. li. 4+ fo. 
235. Brit. f. 29. 
Flet. ht. . c. 28. 
11 H. 4 5,647 
22 Hf. 6. 16. 
> Paſch. 33 E. 1. 
Coram Rege, the 
Prior of Tyne- 
mouths caſe. 
Northumbers. 
© Fleta, I 4 c. 27. 
Glany h. 9 cf 
11. l. 13 Ca. 34» 
19 E. 3. 
Barre 179. 
* Glanv. li. 13. 
£2. 34, &c. 
Bract. li. 4. fo» 
237, &c. Fleta 
L 4 c. 18. 2 3. 2 6, 
&c. Brit. fo. 71. 
2 H. 4. 11. 
11 H. 4. 83. 
29 E. 3. 32. 
Temps E. x. 
Aff. 422. 7 E. 3. 
6. 8 E. 3 21. 
Aſſ. 32 Aff. 2. 


3-32. 15 E. 2. 
tit. Af. 375. 

5 H. 3 ibid. 476. 
3 E. I. bd. 445. 
F. N. B. 283,184. 
Regiſt. 452. 

AF. 19. 

48 E. 3. 27. 

8 13 E. 1. Juris 
utrum 15. 30 E. 


1. Quod permĩit- 


tat 10. 32 E. 1. 
ibid. 24. tit. 
Common 24. 
31 E. 1. B. 874. 


tit. Qiod per- 


mittat 8. 4k. 3. 


38. 43 E. 3 25. 
1 H. 4 3. 
F. N. B. 49+ Co 
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SW. 


A ” — «> aa.” 
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— 


. on * : 
5 — © Le he i a ths 
A AC eee 


yer” 


Regiſt, 325 3 3. 


Glan. I. 13. c. 23. 
Bract. J. 5. f. 286. 


Brit. fol. 234. 
55 65. 


Fleta, I. 5 C. 19. 


& 26. 11 E. 3 
Tig utrum. 3. 


irſt part of the 
Inſtit. ſect. 646. 


Cuſtumier de 
Norm. ca. 115. 


20 E. 3. Juris 


utrum 5 19H. 3. 


| hbidem 16. 


8E. 3.60. 5 F. 3. 


Juris utrum 9. 


19R.2 ibid, 17, 
Bact. . f. f. 413. 
Fi- , 2. ca. 12. 
Lid. 8 . 28,4 . 

ohn Webs caſe. 


Fa pait Inſt. 
ſect. 67. 


3 E. 1. bre. 874. 


38 E. 3. 13. 


Firſt part of the 


Inſt. ſect. 67. 


Lib. 8. f. 48, 49. 
ohn Webs dale. 
(eta, l. 2 CA 12. 


21 E. 3 ol. 33. 


Li. 8. ubl ſupra, 


* 2. Entry 8. 
N. B. 206. f. 
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act it ſelſe, and the reaſon was, for that there was no Writ in the. 
Regiſter 1n that caſe. | 
Perſona alicujus ecelgiæ.] Theſe words doe include vicar, 


(9) 
e &c. and all other ecclefiaſticall perſons which could 


not have a guod permittat in the like caſe before the making of 
this act; for private perſons, though they had b 
taile they might have had a uod permittat, and therefore ng 
proviſion was made for them, but onely for parſons of a church, 
and the hke, | 

(10) Breve utrum.) A Juris utrum did lie at the common lay 
for a parſon againſt a lay man, and for a lay man againſt a parſon, 
but no juris utrum did lie for one parſon againſt another before 
this act, becauſe it was the right of a church and no lay fee. And 
85 words of the writ at the common law were an fit laicum frudum, 

Ca 

If an abbot hath a parſonage appropriated to him, and aliens the 
2 of the parſonage, his ſucceſſor ſhall have a zuris utrun, which 

e hath as parſon, and not as abbot. 

A parſon or chaplain of a chappel, which comes in by admiſſion 
and inſtitution, ſhall have a juris utrum, becauſe he hath no other 
remedy ; otherwiſe it is of a gardein of an hoſpitall, a prior, and 
the like, becauſe they may have a writ of right. | 

(11) Er quotieſeunque evenerit.) This is a moſt excellent and 
neceſſary rule, for before this act the juſlices did punctually hold 
themſelves to the writs in the Regiſter, becauſe they could not 
change them without act of parliament; (as elſewhere hath been 
ſaid) therefore by this generall law it is notably provided for ex- 
pedition and adminiſtration of juſtice, that as often as it ſhould hap- 
pen in the chauncery, that in one caſe there is writ (in the regiſtcr 
of the chauncery) found, and in like caſe happening under the 
ſame right, and needing the like remedy, a writ is not found, let 
the clerks of the chauncery agree in making of a writ, or adjourne 
the plaintiffe untill the next parliament, &c. But now let us perule 
the words. 

(12) Cenſimili caſu.] Although there be a ſpeciall writ grounded 
upon this ſtatute, called by the particular name of a writ in cf 
caſu, yet many other writs (though they beare not the name) are 
grounded upon this act, as it appeareth in our books. ; 

(13) Concerdent clerici.] And albeit that we have treated of this 
in another place, yet for the underſtanding of theſe words, ſome- 
what ſhall here be ſaid. 

Theſe that here are called clerici, were at this time, and before 
called alſo magiftri caxcellarie, and were aſſociated to the lord chan- 
cellor; of whom Flera ſaith, Cui aſſocientur clerici hongſti et crrcun- 


| ſpedti, domino regi jurati, qui in legibus et conſuetudinious Anglicans 


notitiam habeant pleniorem, quorum officium fit ſupplicationei, et que cla 
conquerentium audire et examinare, et eis ſuper qualitatibus inuriaun 
oftenſarum debirum remedium exhibere per brevia regis. 

And theſe writs agreed upon by theſe maſter clerks weile 
called magifralia, for diſtinction fake, between brevia forme.) 
de curſa, and theſe called magi/ralia, but hereof more hath been fa! 
in another place. : 1 

And one ſpeciall note is to be taken, that this generall 10 
extends not onely to writs at the common law, but to wn * 


grounded upon acts of parliament: for example, the Cocker 


ut an eſtate 


Cip, 2b. Weſtm, ſecond. 


Glouceſter doth give a writ of entry in caſe of alienation by tenant 
jn dower, to be brought in the life of tenant in ꝰ dower, which there- 
upon is called a writ of entry in - p prowifo: now upon thefe gene- 
rall words writs have been framed in confimili cafit, that is, where 
tenant by the curteſie, or tenant for life doe alien, but it muſt be 
in confinili caſu with the ſtatute of Gloceſter ; for where that ſta- 
tute ipeaketh of a reverſion, a remainder is not in 
ſome doe hold, that a reverſion ex aſignatione; though it be but for 
life, is within the act. Ef | 

(14) 4tterminent entes u; in proximun parliamentum.] 
Matters of great difficulty were in auncient time uſually ad- 
journed into parhament to be reſolved and decided there, 
whereof Bracton ſaith, Si aligua nova et intonſnela emerferint,; 
que nunguam prius evenerunt, et obſcurum, et difficile fit corum judi- 
dium, tunc ponantur judicia in reſpectu uſque ad magnam curianm, ut 
ibi per confilium curiæ termineturs and this agreeth with our books 
from time to time. | 

And hereof there be infinite precedents in the rols of par- 
liament. Vide the ſtatute of 14 E. 3. cap. 5. ſee 22 E. 3. 3. & 
2 H. 7. 19. | | 8 

To which end parliaments were often holden, ® king Alfred 


or Alured did ordain by authority of parliament, that for ever 


twice a yeare, or oftner, if need were, in time of peace a par- 
liament ſhould be holden at Londot: pur parlamenter far te guide- 
ment del people de Dieu, coment gents ſe garderont de pecher, vt verum in 
quiet, receiveront droit per certein ſages, et ſaints Judgements, of whom 
the poet ſung, | NG : 


Anglorum fic regna regens, ut non foret illi 
Antea rex fimilis, ægualis peſiza nullus. 

And in an ancient chronicle I reade of him, Aluredus acerrim in. 
lerii princeps et doct iſſimus totumque no vum et vetus teſtamentum in eulo- 
giam Auglicæ gentis tranſmutavit, Ic. Wer 

In the raigne of E. 3. parliaments were very frequent, 
and often holden, and for the moſt part one parliament in two 

King Edw, + ordained by authority of parliament, that a 
parliament ſhould he holden every year once, or 'more often, 
if need be: to what end? for maintenance and execution of lawes, 


and for redreſle of divers miſchieſes, and grievances which dayly 


happen, | 

(15) Que curia domini regis deficiat, &c.] For it is a rule in 
wil wg curia regis non debet deficere conguerentibus in juſtitia e- 
9¹ as Shs 5 = ; ii 
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CAP. 


UA non oft aliqued breve in 
cancellaria, per quod querentes 
habent tam feſiimum remedium (1), 
ficut per breve nouæ diſſeiſinæ, domi- 
nus rex voluntatem habens ut celeris 
fiat juftitia, et quod dilationes (2) in 
placito communi amputentur et abbre- 
vientur, concedit quod breve Ye 
ndve diſſeifine locum habeat in plu- 
ribus caſibus quam prius habuit (3). 
Et concedit quod de ęſtoveriis boſci 
(4), proficuo capiendo in boſco, de nu- 
cihus, et glandibus, et aliis & fruftibus 
coliigent” (5), de corrodio (6, libera- 
rioue blad!, et aliorum viciualium (7), 
ac nece{jariorum (8) in certo loco an- 
nua'im recipiend' (9), tolnete, trona + 
£70, paſſagio,. pentagio, pannagio, et 
his ſanilibus in certis licis capiend' 
(10), cu/todirs beſcor um, parcor um, fo- 
re/tar its, chacearum, warennarum, 
poriarum, et elus balivis (11), et . 
Helis in feod” (12), jaceat ae cætero 
G(ſija nive diſſeiſinæ. Et in omnibus 
Jeepraditiis caſilus modo conſueto fiat 
breve die libero ten (:3), Et ſicut 
prius jacuit, et locum habuit in com- 
muria paſiure: ita de caters locum 
habrat in communia turbarie, piſca- 
71, et altis commun' his fimilibus (14), 
quas quis habet pertinentes ad liberum 
* Peementumny vel etiam fine ten' per 
decide factum ad minus ad terminum 
dit. In caju etiam quando qui; te- 
neus ten ad terminum anner#mn, vel in 
euftoa” illud alienat in feado (15) et 
per ulam alienatianem transfertir li- 
berum ten” in Jeoffatum, fiat remedium 
fer breve nave difſeiſiie, Et ha- 
veantur pro diffeiſtoribus tam ille qui 
Jeclſat, quam feoffatus : ita quod vi- 
vente aitero eorum locum habeat præ- 
&:tium breve, At fi per mortem per- 
ſeuarum «(jt rundiu per prædictum 
eve fiat remedium per breve de in-— 
Lf | gr u 
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Cap. 26, 


XXV. 


FORASMUCH as there is no 
writ in the chancery whereh 

plaintiffs can have ſo ſpeedy remedy, 
as by a writ of novel dilteiſin; cur 
lord the king, willing that juſtice 
may be ſpeedily miniſtred, and that 
delays in pleas may be taken away or 
abridged, granteth that a writ of no- 
vel diſſeiſin ſhall hold place in more 
caſes than it hath done heretofore; 
and granteth, that for eſtovers of 
wood, profit to be taken in woods by 
gathering of nuts, acorns, and other 
fruits, fer a corody, for delivery of 
corn and other victuals and neceſ- 
ſaries to be received yearly (in a place 
certain) toll, tronage, paſiage, pon- 
tage, pawnage, and ſuch like, to be 
taken in places certain, keeping of 
parks, woods, foreſts, chaſes, war- 
rens, gates, and other bailiwicks, and 
offices in fee, from henceforth an al- 
ſiſe of novel diſſciſin ſhall lie. And 
in all caſes afore rehearfed, accorcng 
to the cuſtomed manner, the writ 
ſhall be de libero tenemento; and as 
before times it hath lien and holcen 
place in common of paſture, ſo {all 
it from henceforth hold place in com- 
mon of turf-land, fiſhing, and ſuch 
like commons, which any man hath 
appendant to freehold, or 3 
freehold by ſpecial deed, at the lea 

for term of life. In caſe alſo. when 
any holding for term of years, oi 0 
ward, alieneth the ſame in fee, an 

by ſuch alienation the n 
transferred to the feoffee, the remec) 
{hail be by a writ of novel difſeiſin, an 


as well the feoffor as the feoitec - 
be had for diſſeiſors, ſo that during 
life of any of them the ſaid oy K 
hold place; and if by the deat 
the parties remedy happen to 


48d ob- 
that writ, then remedy ſhall ths 1 


2 —I 


"% 
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greſſu (16): et quamvis ſuperius fiat 
nen io (17 ) de aliguibus caſibus, de 
quibus locum non habuit prius breve 
noe diſſiſine, non propter hac credat 
aliguis illud breve non competere, ub 
prius competebat. Et licet dubita- 
verint quidam, utrum in caſu quo quis 
paſcat alterius ſeperale (18), fieri po- 
terit remedium per prædictum breve, 
teneatur pro certo, quod in caſu illi 
per prællictum breye bonum et certumn 
aft remedium. Caueant de cætero illi 
qui nominati ſunt diſſeiſitores (19), 
quod non proponant falſas exceptiones, 
per quas captio alſie differatur, A- 
cendo quod alias tranſivit aſſiſa de 
alem ten' inter eaſdem partes, vel di- 
cendo et mentiendo, quod breve de al- 
tiori natura pendet inter eaſdem partes 
de eodem ten”, et ſuper his et conſimi- 
libus vocent rotulos, vel recordum ad 
warrantum, ut per illam vocationem 
aſportare poſſint veſturam, et levare 
redditus, et alia preſicua ad magnum 
detrimentum querentis. Et quia prius 
aliam parnam non habuit, qui hujuſ- 
modi falſas exceptiones mendaciter pro- 
Piſuit, niſi tantũ quod poſt mendacium 
ſurm convictum proceſſum fuit ad cap- 
tionem aſſije : dominus rex, 

[ 410 ] cui edioſe ſunt hujulmodi 

falſe exceptiones, ſtatuit 

quad fi quis diſſciſitor nominatus 
perfonaliter proponat illam exceptio- 
nem ad diem fibi datum, fi defecerit de 
warranto quod vocavit, habeatur pro 
«iſſeiftore alſque recognitione aſſiſæ, et 
reſtituat damna prius inquiſita, vel 
þojt inquirenda de duplo: et nihilo- 
s pro falſitate ſua puniatur per 
priſmam unius anni. Et fi illa ex- 
cepiio propenatur per balivum, non 
tropter bac differatur captio afſiſe, 
nec Judicium ſuper reſtitutione ten 
(20), et dann” ita tamen quod fi do- 
uns illius balivi, qui abſens fuerit, 
5 Yimogum veniat coram juſtic', qui 
6 ſiſam ceperint, ef offerat verificare 
| Fg on vel per rotulos, gu 
i) s tranſruit de eodem ten* inter 


eaſdem 


tained by a writ of entry. And al- 


beit that above mention is made of - 


ſome caſes wherein a writ of novel 
diſſeiſin held no place before, let no 
man think therefore that this writ 
lieth not now where it hath lien be- 
fore. And though ſome have doubt- 
ed whether a remedy be had by this 
writ in caſe where one feedeth in the 


ſeveral of another, let it be had for 
certain, that a good and a ſure re- 


medy is given in that caſe by the faid 
writ, And let them which be named 


diſleiſors beware from henceforth that 
they alledge not falſe exceptions, 


whereby the taking of the aiſiſe may 


be deferred, ſaying, that another time 


an aſſiſe of the ſame land paſſed be- 
tween the fame parties, or ſaying, 


and falſly, that a writ of more high 


nature hangeth between the ſame 
parties for the ſame land, and upon 
theſe and like matters do vouch rolls 
or records to warranty, to the end 
that by the ſame vouching they may 
take away the veſture, and receive 
the rents and other profits, to the 


great damage of the plaintiff, And 
where before none other pain was. 


limited againſt him that falſly had 
alledged ſuch untrue exceptions, but 
only that after ſuch falſe ſurmiſes 
diſproved the affiſe ſhould paſs; our 
lord the king, to whom ſuch falſe ex- 
ceptions be odious, hath ordained, 
that if any being named diſſeiſor do 
perſonally alledge the exception at 
the day to him given (if he fail of the 
warranty that he hath vouched) he 
ſhall be adjudged for a diſſeiſor with- 
out taking of the aſſiſe, and ſhall re- 
ſtore the damages before inquired of, 
or to be inquired after, to the double, 


and ſhall nevertheleſs have a year's 


impriſonment for his falſhood. And 
if that exception be alledged by a 


bailiff, the taking of the aſſiſe ſhall 


not be delayed therefore, nor the 


judgement upon the reſtitution of the 


lands and damages. Yet neverthe- 
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caſdem partes, vel quod querens alias 


ſe retraxit de brevi conſimili, vel pla- 
5 N 4 N " 96 . 
citum pendeat per breve de altięri 
natura: fiat ei breve de faciendo ve- 


mire . recordum. Et cum il- 
lud habuerit, et videant juſtic', quod 


recordum ita ei miſſum valeret ante 


judicium, quod per illud excluderetur. 
querens ab actione ſua, flatim faciant 


juſtic' ſcire parti, que prius recupe- 
ravit, quad fit ad certum diam, ad 
guem rehabeat defendens ſeiſinam ſuam, 
et damna, ſi que prius ſoluit per pri- 
mum judicium, ſimul cum damnis que 


habuit paſt primum judicium reddit 


que ei reſtituantur in duplb, ficut ſu- 
pradictum eft - et nibiluninus puniatur 
dle qui primo recuperavit, per priſo- 
nam ſecundum diſcretionem juſtic'. 
Eodem modo ſi defendens, contra quem 
tranſruit aſſiſa, in ſua abſentia aſtendat 
chartas, vel quiet” clam” (21), ſuper 
quarum confectione non fuerunt jurat” 
examinat” nec examinari foterunt, pro 
eo quod de eis non fiebat mentio in pla- 
citand', et probabiliter ignorare potue- 
runt conſectionem hujuſmodi ſcripto- 
rum : juſtic' viſis ſcriptis illis faciant 


ſcire parti, quæ recuperavit, quad ſit 


ad certum diem coram eis: et venire 
fac* jurat” ejuſdem afſiſe. Et ſi per 
veredictum juratorum (22), vel forte 
per irretulamentum ſeripia illa veri- 
ficaverint, puniatur ule, qui aſliſam 
impetrauit contra factum ſuum, per 
pcnam ſupradiftam. Nec capiat vic 
de cætero bovem a diſſeiſito, ſed a diſ- 
ſtiſitore tantum (23). Et ft plures 
int diſſetſatores in uno brevi nominati, 
nihilomnus de uns bove ſit contentus 
(24): nec exigat bovem mf; de pre- 
610 VeS. vel precium (25). 
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him to cauſe the ſame record to be 


the fame ſhould have been barred of 


ing of thoſe writings 3 the juſtices 


Cap. 24, 


leſs, that if the maſter of ſuch a bai. 
liff that was abſent, come after be. 
fare the ſame juſtices that took the 
aſſiſe, and offer to prove by record oc 
rolls, that another time an aſſiſe pa. 
ed between the ſame parties of the 
ſame land, or that the plaintiff x 
another time did withdraw his ſuit in 
a like writ, or that a plea hangeth by 
a writ of more high nature, a writ cf 
venire facias ſhall be granted unto 


brought; and when he hath the ſame, 
and the juſtices do perceive, that the 
record fo ſhewed by him would haye 
been ſo available before the judge. 
ment, that the plaintiff by force of 


his action, the juſtices ſball prcſenty 
cauſe the party to be warned that 
firſt recovered, that he appear at a 
certain day, at the which the de- 
fendant ſhall have again his ſeiſin and 
damages (if he before paid any by 
the Ft judgement given) which 
ſhall be reſtored him to, the double, 
as before is ſaid ;, and alſo he that fit 
recovered ſhall be puniſhed by in- 
priſonment according to the diſcre- 
tion of the juſtices. In the fame 
manner if the defendant, again 
whom the aſſiſe paſſed in his abſence, 
ſhew any deeds or releafes, upon th! 
making whereof the jury were 0 
examined, nor could be exam 
becauſe there was no mention 

of them in pleading, and by probe 
bility might be ignorant of the mal⸗ 


upon the ſight of thoſe writing ſha 
cauſe the party to be warned ti 
recovered, that he appear at a certan 
day, and ſhall cauſe the jurors of tt 
fame aflife to come; and if he 

verifie thoſe writings to be truc by 
the verdict of the jurors, Or by 1. 
rollment, he that purchaſed the a 
contrary to his own deed, 10 
puniſhed by the pain aforeſaid. 
the ſheriff from henceforth hal © 
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take an ox of the diſſeiſee, but of the 
diſſeiſor only; and if there be man 
diſſeiſors named in one writ, yet , 
he be contented with one ox; nor 
ſhall receive any ox but of y.s. price, 
or the yalue, 


eoiſt. 196, Kc. 8 Rep. 48. Fitz. AF. 138. Fitz. Avowry, 142. Raſt, 88, &c. Co. pla. bo. 
101 7. Fes Aſſ. 61. 94. 111. 134. 167. 2 10. 316. 330. 439- 452. Fitz. Aſſ. 295. Fitz. Brief, 
790. Bro. Elegit. 20. Bro. diſſeiſin, 86. 105. Raſt. 67. 11 H. 4. 84. Hob. 95. 11H. 4. f. 49. 
22 Ed. 3. f. 4. 30 Ed. 3. f. 12. Fitz. Record. 32. Bro. Covert, 3p 1 Roll. 91. Keilw. 131, 132. 
Fitz. Aff. 5. 123. Fitz. Certificate, 2, 3, 4. 7, 8. 10. F. N. B. 181, Kc. Raſt. 110. Regift, 200. 
17 E. z. f 28. 12 H. 4+ fog. 7 H. 4. f. 45. Fitz. Aff. 412.) 


(1) Tam feſtinum remedium.] The aſſiſe of novel diſſeiſin is not 411 ] 
onely maxime feſtinum, ſed maxime beneficiale remedium, for many 
cauſes : 

1. The defendant ſhall not be eſſoĩgned. 

2. The defendant ſhall not caſt a protection. 

3. He ſhall not pray in aide, but of the king. ; 

4. He ſhall not vouch any ſtranger, nor any party to the writ, 
unleſſe he enter into warranty maintenant. 

5. The ſame law of receit. 

6. The parol ſhall not demur, either for the nonage of the plain- 
tife, or the tenant, and for divers other cauſes. 

(2) Ut celeris fiat juſtitia, et quod dilationes, &c.] This con- 
cerneth the common-wealth, for expedit reipublice, ut fit finis litium; Regulas 
and the duty of every good judge, for boni judicis et lites di- Regula. 
rimere. | 

(3) In pluribus caſibus quam. prius habuit.] It is to be obſerved, 
that at the common law there were but two forms of writs of afliſe 
of novel diſſeiſin in the regiſter of the chancery, that is to ſay, an 
alliſe de libero tenemento, and an aſſiſe de communia paſture for his 4E 2. Aſſ. 451. 
cattell, &c. which was ſo neceſſary, as without. it his free-hold 35 25S It. 
could not be manured: and the aſſiſe de libero tenemento did lye of H. 6. a8. 
houſes, land, rent, and other things which lay in render, whereof 
a precipe did lye at the common law ; but of all profits aprender, 31 E. 1. A. 440. 
which conſiſted in capiendo, colligendo/ babendo, recipiendo, et exercendo, 4 E. 2 ib. 122 
an aſſiſe of novel diſſeiſin did not lye at the common law ; but the „ _—_ 
party was driven to his gued permittat, in which was great delay, W 
and they which had but an eſtate for life could not maintain that 
ven: therefore this act doth give in all the ſaid caſes a ſpeedy 
remedy by an aſſiſe in lieu. of the guod permittat, ſo the ſaid profits 
were to be taken or had in certo loco; and therefore theſe words, 
in N caſibus, Ic. are verified, 
; e efloverits 5 1 | Lib. 5. fol. 25+ 
ae een yi] Tels (ax by this nf ppp) cently ff 
. Of this word. efowerium, and of the ſeverall kindes thereof, I 8. l. 9. oy 

ave ſpoken at large in other places, 

(5) De nucibus, glandibus, et aljis fructibus colligend's.] Theſe 


and the like conſiſt in colligenda, and are to be taken in woods: 
otandum + 


Valle agatar, guod talem habegut communiam; glands enim nonine 


continentur 


en ft quod fub namine herbagii, non continetur glans, et ideo, Bract. li. 4. 226. 
pore glandis, et Pefſone excluduntur porci, et capræ, niſi ad hoc pe- 
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Virg. Geo. 4. 
44 E. 3. 24, 25. 


Lib. 8. fol. 46. 
Jehu Webs caſe. 


[412 ] 


Jehu Webs caſe, 
ubi ſupra. 


FE. 3. 63. 8 E. 3. 
555 56. 10 E. 3. 
27. 18 E. 3. 27. 
19 E. 2. Vieu. 
77. 7 Aſſ. 12. 
10 Aſſ. 11. 

30 Aſſ. 4. 

18 E. 2. Aſſ. 377. 
4 E. 2. ib. 449. 
8 E. 2. ib. 385. 
x6 E. 2. ib. 370. 
7 H. 6. 8. 
22H. 6. 9. 9 E. 4. 
6. 27 H. 8. a. 
23 H. 8. Dier, 7. 
3 Mar. Dier, 
153. 31 H. 8. 
Rr. gentes 134. 
* Tehu Webs 
cale, ubi ſupr, 
F. N. B. 178. f. 


+ 31 E. 1. Aſl, 
440. 21 E. 3. 


4. b. 27 H. 8. 12. 


13 E. 3. Parl 23. 
12 Aſſ. 23. 8 All. 
4. 3 E. 3. Afi, 
175. 22 Hf. 6. 
11. 15 E. 4. 4. 
Y All. 4. 


11 Afi. p. 13. : 


bb. 5. fol. 61. 
Je. Webs caſe. 


| Jract. li. 4. fol. 


231. 23 H. 3. 
All, 438. 
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continentur glans caſtanea, fagina, ficus et nuces, et alia quey; que ; 
et paſci poterunt præter Berbam. 

Nec de concufja tantum pluit ilice glandis. 

(6) De corrodio.] This being a reaſonable ſuſtenance for a man, 
conſiſteth in habendo, as by the writ 4% corrodio habexd ap- 
peareth. | 

And albeit this act ſpeaketh de corrodio, yet an aſſiſe ſhall be 
maintained of the part of a corrodie, but therein alſo are diverſities, 
as you may read, lib. 8. in Jehu Webs caſe. 

(7) De liberatione bladorum, et aliorum vidtualium.] Theſe conſiſt 
in recipiendo, as belonging to a corrodie. | 

(8) Ac aliorum neceſſaricorum.] "Theſe alſo conſiſt in recipiends, 
as things gue pertinent ad vidtum, veſtitum, et habitationem 
hominis. ; 

(9) Tn certo loco annuatim recipiendis,] Note this clauſe, in certo 
loco, extends to eſtovers, and all the profits aprender, and not to 
the clauſe of otfices. But yet the office muſt be in certo loco, which 
is ſo to be underſtord, as albeit the office be removeable, yet it 
muſt be i cerio loco, when the aſſiſe is brought. 

(1c) Tolneto, trenagio, paſſagio, poutagio, pannagio, et hiis femilibus 
in certis locis capiend*.) Theſe conſiſt in capiendo, and of theie you 
may read at large in Jehu Webs caſe, ubi ſupra. 

(11) Cuftodiis beſcorum, parcorum, foreſtarum, chacearum, warren- 
narum, portarum, et aliis balivis.] Of theſe and other offices, you 
may read at large in'Fehu Webs caſe; and this act concerning 
theſe offices is Foe declaratory, for an aſſiſe did lye of them at 
the common law, becauſe a præcipe did lye of them, as in that 


Cafe it appeareth. 


(12) Et officiis in feedo.] This ſtatute being herein (as hath been 
ſaid) made in affirmance of the common law, although the ſtatute 
ſpeaketh onely of offices in fee“; yet ſuch as have offices in tail, 
or for life, ſhall have an aſſiſe, as by the authorities before cited 
doth appear. | 

+ And albeit the words be generall, yet this act is onely to be 
3 of offices of profits, and not of offices of charge, and no 
profit. 

But this act doth extend aſwell to offices in the admirall court 
eccleſialticall court, or any other court, where either the civill or 
eccleſiaſticall law, or any other law then the common law, &c. of 
England doth rule; as to offices in temporall courts which are go- 
verned by the common law, &c, as by the authorities aboveſaid, 
and Jehu Webs caſe appeareth. 

If a man be diſſeiſed of the whole office, he ſhall have an afſiſe 
de officio cum pertinen'; and albeit the flatute ſpeaketh, 4 2 
and if he be diſſeiſed of parcell of the profits, he may have an aſſiſe 
of that parcell: but therein alſo are Rrerßties, as you may rea 
in Jehu Webs caſe. | : lf 

(13) Breve de libero tenemento.] So as now by this aft, in 
the caſes aboveſaid concerning profits aprender, the aſſiſe of nove 
diſſeiſin ſhall be de libero tenemento. ; * 

(14) £7 frent pritus jacuit, et locum habuit in communis _ Ws 117 
de cetero in communia turbariæ, piſcariæ, et aliis communt * wel 
femlibus.} Bracton, who wrote before the making of this act, Jan, 


- W. 0 ; rt od lilerum le- 
Da nn babet M ſiſa de qualcoet communia pertinem ad 2 
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nementum, ſcil. communia paſture, turbariee, c. And in the rai 
of H. 3. which was before the making of this act, an aſſiſe did lye 
of a common of piſcarie; and theſe opinions had great probability 
of reaſon: yet becauſe (as hath been ſaid) there was no writ in 
the Regiſter in thofe caſes, therefore before this at no writ did 
Ive by the generall opinion of the judges; but now this act hath 
cleared the queſtion... 

(13) Ii caſu etiam quando quis tenet tenementum ad terminum an- 
rum, del in cuſtodiam, et alienat in frodo.] This branch is an af- 
frmance of the common law, for the free-hold being in the leſſor, 
or in the heir, the livery being made by the leſſee for yeers, or 
gardein, doth work a diſſeiſin, , Bonar by his torcious livery he 
diſſeiſeth the leſſor or heir, for the which they may have an aſſiſe 
of novel diſſeiſin at the common law, and both the feoffor for 
making, and the feoffee for taking a torcious livery were both 
difleifors: and ſo it is if tenant at will, or tenant at ſufferance 
make a leaſe for yeers, and the leſſee enter, this is a diſſeiſin to 
the leſſor at the common law. 

This act ſpeaketh firſt of a tenant for yeets, and yet a tenant by 
elegit, ſtatute merchant, or the ftaple are within this law: and ſo 
it is of a tenant at will, or a tenant at ſufferance, for all theſe have 
a poſſeſſion, but otherwiſe it is of a bailife, for he hath no poſſeſſion 
at all, A 

2, Of gardein, which extendeth not onely to gardein in chi- 
valry, but to gardein in ſocage, et pur cauſe de nurture. 

3. Of an alienation in fee, and yet an alienation in tail, or for 
life is within this act, becauſe they are within the ſame miſchief. 

4. + If tenant for yeers, or a gardein make a leaſe for life, the 
remainder for life, the remainder in fee, and tenant for life enter, 
he 1s a difſeiſor, becauſe he taketh the firſt livery; and ſo it is of 
him in the remainder for life, or in fee, if he enter. | 


(16) Fiat remedium per breve de ingreſſu.] Here it is objected, ; 


that if tem feoffator, quam feoffatus be diſſeiſors, by the common 
law, and ſo declared by this ſtatute : 
1. How the leſſor or heir can have a writ of entry, and ſuppaſe 
the entry by the leſſee or gardein ? 
_ 2. Whether the leſſor or the heir may not have an election, 
either to have his afliſe, or his writ of entry? 
To the firſt it is anſwered, that albeit it be a diſſeiſin, having 
regard to the leſſor or heir, for the benefit of the aſſiſe; yet de- 
tween the leſſee or gardein, and the feoffee, it is a feoffme nt, 
whereunto a warranty may be annexed, anda voucher had of th: 1 
tO recover in value (as in another place hath been ſaid) ſo as the 
leſſor or the heir may have a writ of entry in the per againſt te 
alienee, and principally, becauſe it is affirmed by this act. 
To the ſecond, this act hath preſcribed a form and order conceri 1- 
ing alienations after the act, ir. that living either the feoffor or fe f- 
tee, an aſſiſe ſhould lye; and therefore living either of them, a 


. writ of entry doth not lye : but ſor alienations before this act, a 


Writ of entry might have been brought fince this act. 


(17) Et guamwvis faperius fiat mentio, &c.] This is but abundar's ' 


cautela, and yet prudently added 24 majorem rei ſecuritatem. 


(18) Er licet dubitaverint quidam utrum in caſu quo quis paſcat al- 


*erius ſeperale, &c.] This aſſiſe was in this caſe maintainable by the 
common lay, | ; 
Theſe 


41 2 


12 H. 3. ib. 47 
Temps R. 2. 
Grant 104, 


4 E. 2. Af. 790. 
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27 Aſſ. p. 3. "Theſe words are to be intended, when one claimeth common in 
— the ſeverall land of another, and puts in his cattell to uſe the ſame: 
2299 the owner of the ſoil hath two wayes to help himſelf; either t. 
178. h. Liure de . : i P 5 Either w 
Entries Raſt. 65. Waive the poſſeſſion, and then to bring his affiſe as one out of pa. 
ſeſſion, as in the common caſe of a diſſeiſin, and then he ſhall have 
judgement to recover the land and damages; or elſe he may kee 
his poſſeſſion, and bring his general! writ of aſſiſe of novel diſſei. 
ſin: and if the tenant plead to the aſſiſe, that the plaintife was te. 
nant of the land the day of the writ purchaſed, and yet is; the 


2 may maintain his writ; and ſay, that the land was, and is 


is ſeverall, and the defendant did feed his ſeverall with his cattel}, | 


and according to this branch of this act he prayeth the affiſe; and 

in this caſe if it be found for the plaintife, he ſhall have judgement 

to hold the land as his ſeverall, and damages. | 
14141 Note that in this caſe he is not diſſeiſed of the land, but of the 

ſeveralty of his land. 

And this feeding is to be underſtood, when one claimeth a com. 

mon appendant, appurtenant, or in groſſe, and for the uſe of the 

| ſame doth put in his cattell ; this claim, and putting in of his cat- 

tell 1s a diſſeiſin of the ſeveralty of the land, and ſhall have judge- 

ment, as is aforeſaid, accordingly: but if the cattell come in by 
way of eſcape, this is a treſpaſſe, and no diſſeiſin of the ſeveralty 

| within this ſtatute. 

BraQ. Ii. 4. fo. By the common law a man that is in ſeiſin of bis land way have 
217. Fleta, Ii. 4. an afliſe, for that he is diſſeiſed of the quiet injoying of his land; 


tate mo as when the lord, or any other that hath a rent, and oftentimes dil- 
4 - F. N. B. treineth for the rent, where none is behinde, the tenant ſhall have 
778 i. an aſſiſe of novel diſſeiſin of the land, for that, by reaſon of the 


Brach. li. 4. NN of diſtreſſes, he is difleiſed of the quiet injoying of his 


fo. 216. land, and cannot make his advantage thereof, and frequentza mutat 
tranſgreſſionem in diſſeifinam. 


Mirror, ca. 2. And the Mirror faith, that diſturbance of one that is in peace- 


9155 2 able poſſeſſion, in three caſes doth amdunt to a diſſeiſin: as if the 
* lord that is in quiet poſſeſſion of his rent cometh to diſtrein, and i 
by the tenant diſturbed, ſo as he cannot take a diſtreſle, this dil- 
turbance is a diſſeiſin of the rent. 
2. When the lord hath taken a diſtreſſe, and the tenant pay not 
his rent, but diſturb him by unjuſt ſute of a replevie. | 
3. When any diſtrein ſo 9 (chat is, ſo often) as the 
terre tenant cannot plough, or duly uſe his ground. _ 
23 A. p. 1. (19) Caveant de cætero illi qui nominati ſunt difſeifitorts, &.] 
26 Afl. p. 35. A feme covert and an infant are not within this ſtatute to have 
z il corporall puniſhment by impriſonment by their plea, by vouching 
51, 52. Bro, c >. of a record, and failing of it. ; 23 | 
vert. 68. Dot. & This act doth not extend to an aſſiſe of mordane. 
Stud. Ii. 2, See a notable record ſoon after the making of this act, upon 
fo. 113. 29 E. 3. this branch of this act, Mich. 18 E. 1. Coram rege Rot. 35. 
27. M. 18 E. 3, North. 


C 10 8 

Rot. 3 5. Nor ch. In a formedon, or any other reall action, if the tenant !“ . 
13 R. 2. record, and fail thereof at the day, the demandant ſhall no _— 
Record 32, ſeifin of the land, but onely a petit cape : for this ſtatute exte if 


onely to the aſſiſe of novel diſſeifin ; and in caſe of the aſliſe, 1 


the tenant before this ſtatute had pleaded a record, and * 
thereof, yet the aſſiſe ſhould kave been taken, as appeaxe 
this act. * | 


ere 
6 ber 


Here it is to be obſerved, that every man ſhall plead chat, which 
is apt and pertinent to his caſe; and therefore a diſſ:iſor that is 
not tenant of the land ſhall not plead any thing hat concerns the 
tenancie of the land, as a releaſe of all actions realls, but ſhall 
plead 2 _ — er perſonalls, or any other plea that doth 

cuſe himſelf of damages. 3 
* E. A illa un proponatur per bali vum, non propter hoc 
differatur captio aſſiſe, nec judicium, aper reftitutione tenementt, 1054 
In an afliſe, as by this branch it appeareth, the bailife cannot plea 
any matter of record, either in barre or to the writ; for the bailife 
cannot plead any matter, or any plea out of the point of the afliſe, 
nor any thing that is not triable by the aſſiſe, nor any plea which 
he cannot conclude, Er A trove ne ſoit nul tort, nul diſſeiſin. Hereby 
it appeareth what treaſure may be found in the mines of theſe 
ancient ſtatutes. | # 

And if therefore the bailife do plead any matter of recerd, yet 
the juſtices ſhall proceed, &c. and give judgement; but then the 
defendant named in the aſſiſe may come unto the juſtices, and ve- 
rife that there was ſuch a mare of record, &c. and he ſhall have 
a certificate of afliſe by force of this act. . 

And the writ that A given in this cafe is after judgement, but 
the certificate of aſſiſe that was at the common law was after ver- 
dit; and before or after jadgement when the verdict was not 
well examined by the juſtices, &c. the juſtices of office might ex- 
amine it, whereof we need not to treat any further in this place, 
for that this ſtatute doth not extend to that kinde of certificate ; 
onely I may note two things, 1. That when the recognitors of the 
aſſiſe give a full generall verdiR, there lyeth no certificate at the 
common law. 2. That if any of the recognitors of the aſſiſe that 
gave the verdict died, the certificate failed at the common law, 
* it was to ſapply the defect of their former verdict : ſee here- 
after more of this matter in this chapter. | | 

Note the words of the affiſe are x. "TB eum, vel balivum ſuum, 
Sc. And the bayliffe plead in his own name; J. de C. tanguam 
balives A. de B. dicit : and not A. de B. per balivum ſuum. 
(21) Zodem modo fi deftudens, contra quem tranhvit aſſiſa, in ſua 
abſentia oftendat chartas, vel quiet clam”, &c.] This branch doth not 
onely extend to au aſſiſe of novel diſſeiſin, but to the aſſiſe of dar- 
rein preſentment, juris utrum, and aſſiſe of mordaunc', and ſome have 
thought to an atcaint alſo: ſo as the tenant ſhall not ay have a 
certificate of an aſſiſe by the former branch upon matter of record, 
but alſo by this branch upon deeds and quiet claimes, and the rea- 
{on thereof is, for that the bayliffe could not plead the ſame. _ 

And it is to be obſerved, that after the bayly hath pleaded to 
the aſſiſe, the tenant may come before the aſliſe taken, though it 
be after the aſſiſe awarded, and plead any deed, quiet-claime, or 
Other matter of certificate, and ſhall not bee driven after the aſſiſe 


taken, Kc. to ſue his certificate upon this act to trouble the tenant 


and the recognitors of the afliſe, quia frufra fit per plara, quod feri | 


boteft per pauciora. 


(22) Lenire facias 3 G . 4; , 
eyuſdem aſſiſæ Rer. fi per verrdidtum j u- 
we &.] Upon this branch it hath been conceived, that albeit 


me of the former recognitors be dead, that it ſhall be tried ITT 183. 


Al the former and by others ; for though this act doth ordain that 
air facias ſhall be awarded to the jurors of the ſame aſliſe, yet 
| 3 
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the ſubſequent words be, et % per veredictum juratorum, and faith 
not prædictorum; ſo as upon this act an addition may be made. 
In an aſſiſe the plaintiffe made title to ten marks rent by ſpe- 
cialty of the graunt of the tenant, and the aſſiſe was taken by de- 
fault, and after the tenant upon ſhewing of a deed of defeaſance 
of the ſame rent upon certain conditions to be performed on the 
plaintiffes part, or otherwiſe the rent to ceaſe, which he averred 


to be broken, which deed of defeaſance did beare date in a forein 


county, wiz, in London, whereupon a certificate upon this ſlatute 
was prayed before the juſtices of afliſe, who adjourned the ſame in 
bank to be reſolved, whether a certificate did lie upon this forein 
defeaſaunce: where it was awarded that the certificate was main- 
tainable, and that the deed of defeaſance being denied ſhould be 
tried in London, where it was found for the tenant, whereupon 
the certificate was remaunded to be taken in the county where 
the aſſiſe was brought: out of this record three things are to bee 
obſerved. 

I. That a certificate doth lie upon a defeaſance bearing date in 


a forein county (as well as upon a charter or acquitance) which 


was tried by jurors of that forein county, and by none of the te- 
cognitors of the aſſiſe. | 

2. That a certificate lieth by this a& upon a recovery by de- 
fault, as well as where the tenant pleadeth by bayly to the afſiſe. 

3. That the certificate muſt be ſued and adjudged in the county 
where the aſſiſe was ſued. 

(23) Nec capiat wic* de cætero bowem à difſeifito, ſed a diſſeifitare 
tantum.] This oxe which the ſheriffe tooke was not any reward 
for doing of his office {pro officio ſuo exequendo) for that was pro- 
hibited by the ſtatute of W. 1. cap. 26. but this was a duty due 
by auncient cuſtome after the cauſe ended. l 

But where it was due onely from the diſſeiſor, the ſheriffe before 
this act did alſo incroach the like upon the difſeiſee, which is fe- 
ſtrained by this act, and to be taken onely of the wrong does, 
and neither of the diſſeiſee, nor of the tenant that is no diſſeiſor. 

(24) Et , plures fint difſeifitores in uno breve nominal, nibilominus 
de uno bove fit contentus.] This branch is in affirmance of the law, 
for ſecing they are joyned in one writ, they are as to this pur- 
poſe yo as one diſſeiſor, and therefore but one oxe is due unto the 
ſheriffe. | 

A man that is indidted and arraigned for two felonies, ſhall pa 
but for one deliverance onely, for though the felonies be ſeveral|, 
yet the perſon that is delivered 1s but one. : 

(25) Nec exigat bovem, nift de precio 5.5. vel precium.] 2 
the makers of this law did adde this branch very rr wy 
there is nothing more incertaine then prices of things which 0 - 
times riſe and fall, and ſpecially of victuals, and J 1 . 
having ſet down the price of the oxe, they adde, if that ſho A 
bee the juſt price of the oxe, which they foreſaw might not e 
tinue long, then the ſheriffe ſhould have 545. .. 
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CAP. 


7 N brevibus de rediſſeiſina adjudi- 
centur de cœtero damna in duplo: 
et Ant rediſſeiſitores de cætero irre- 
plegiabiles per commune breve. Et 
ſeut in flatuto de Merton proviſum 
fuit illud breve de his qui diſſeiſit 
fuerint, poſiquam, recuperaverint fer 
Mam nab diſſeiſinæ, mortis ante- 
ce/ſoris, aut per alias juratas ulterius 
de cetero habeat illud breve locum in 
illis_qui recuperaverint per defaltam, 
redditionem, aut alio modo fine recog- 
nitione aſſiſarum vel juratarum. 
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XXVI. 


IN writs of rediſſeiſin from hence- 
forth double damages ſhall be 


awarded, and the rediſſeiſors ſhall not 


be repleviable hereafter by the com- 
mon writ. And like as in the ſtatute 
of Merton the ſame writ was pro- 
vided for ſuch as were diſſeiſed after 
they had recovered by aſſiſe of novel 
diſleiſin, of mortdaunceſtor, or other 


jurates; even ſo from henceforth the 
ſame writ ſhall further hold place for 


them that ſhall recover by default, 
reddition, or otherwiſe, without re- 
cognition of aſſiſes or jurates. 


(15H. 7. f. 8. 1 Inſt. 154. 20H. 3. c. 3. 52 H. 3. c. 8. Raſt. 548.) 


By the ſtatute of Merton both the writ of redi/e;/n, and of the Merton, cap. 3. 


foft diſſeiſiu were given. 


This ſtatute is an act additionall in three ſeverall points. 
1. Where the ſtatute of Merton gave but ſingle damages, this 
act doth give double damages both in the rediſſeiſn and poſt diſ- 
ſcifim, but the jury is to give the fingle, and the court 1s to double 


them. 


2. Where notwithſtanding the ſtatute of Merton and of Marje- Marlb. cap. 8. 
bridge, cap. 8. he might be replevied by the common writ, yet by 


this act he cannot ſo be. 


3- Where the ſtatute of Merton extended onely to rediſſeiſins [-417 ] 


upon recoveries in aſſiſe of novel diſjeifia by verdict of the recog- 
mtors, and to oft difſei/ons upon recoveries by verdict onely; this 


act doth extend to recoverics by default, reddition, aut alio modo, 


as upon demurrer, &c. ſo as hereby the rediſſtiſin, and poſt dife/en 
doe lie in many more caſes then they lay before. 

| I in the expoſitiou of the ſtatute of Merton and Marle- 
| - a aſiſe be brought againſt A. and B. and A. is found the 
vi or, and B. the tenant, and the plaintiffe recovereth, and B. 
4 eng diſſeiſeth the plaintiffe again, the plaintiffe ſhall have 
4 4 144%, but a po? diſeiſin, becauſe a redifſe;/in lieth not but 
cant kim that was party to the former diſſeiſin. Sy 
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417 A Weſtm. ſecond. Cap. 27, 


CAP. XXVII. 


| POSTRUAM aliquis poſuerit ſe 


in inquiſitionem aliquam ad proxi- 
mum diem, allocetur ei eſſonium : ſel 
ad alios dies ſequentes per efſontum non 
differatur captio . inguiſitionts, ſive 
prius habuit efjon', five nen. Nec 
admittat' eſſon” poſt diem datum prece 
partium (1), in caſu in que partes 


AFTER any hath put himſelf to 

an inqueſt, an efloin ſhall be 
allowed him at the next day; but all 
the other days following, the taking 
of the inqueſt ſhall not be delayed 
by the efloin, whether he were el- 
ſoined before, or no; neither ſhall 
any eſſoin be allowed after day given 


conſentiunt venire ſine eſjonto, 


prece partium, in caſe where the 
parties conſent to come without 
eſſoin. 


(Fiz, Eſſoln. 15. 81. $3. 130. Dier, 224. 324. Bro. Parl. 5. Raſt. 29).) 


Marlb. cap. 13. 


9 H. 5. 12. 
Weſtm. 1. c. 41. 


7 E. 2. eſſoin 
81. 83. Dier, 
15 El. 324. b. 


35 H. 6. 53. 


The ſtatute of Marlebridge did provide, Quad poſtguam aliguit 
phſuerit fe in inguiſctionem aliquam, Sc. no: habebit niſi unicum ef- 


foutum, &c. By which ſtatute it was not certainly limited when 


he ſhould have that one effoine, and thereof enſued a great mil- 
chicfe, for the defendant would not be eftoincd but at the havens 
corpus, and then the jurors ſhovid loſe their 1ſtues, and the in- 
queſt ſhould not bee taken, to the great vexation and loſſe of the 
jurors. 

And therefore this ſtatute chiefly for the eaſe of the jurors pro- 
videth, that the dejendant ſhould have but one eſſoine, and that 
eſloine muſt be at the next day, and that is at the venire facts, 
and if he neglect that next time, he ſhall never have it after. 

This act is to be intended onely of a plea perſonall, and of a 
common eſſoine, and not of an eſſoine de /erwvice.le rey, for that he 
may cat when he will. See the expoſition upon the ſtatute of 
Marlebridge, cap. 13. 

And alb:it the words of this act are generall, yet it muſt be un. 
derſtood onely in caſes where an cfivine doth lie, which is implied 
by this word allocetur, and therefore if the defendant come in by 
exigent, or cei corpus, and joyne iſſue ad proximmunm diem, he cannot 
be eſſoined, for that he either remaineth in ward, or goeth by 
mainpriſe, and therefore before this ſtatute could not be eſloined] 
and this is a branch of reſtraint, and not of enlargement. , 

(1) Nee admittatur efſentum pot diem datum prece fartium.) An 
the reaſon is, for that ſeeing this day is given by the prayer ar 
agreement of the parties without any eſſoine, this Hlatute 77 
ce that poſt diem datum prece partum, no eſſoine ſhall be 4d“ 
Ditted. 
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CAP. XXVIII. 


UM per flatutum Meſim. 1. fla- W HERE As by the ſtatute of 
CG fant. 25 poſtguam tenentes 1 — Weſtminſter the Firſt, it was 
} 


mel comparuerint in curia, non a 
cetur eis eſſonium in brevivus aſſiſarum 
(1): eodem mod? (2) de cetera obſer- 


- provided, that after the tenarits have 


once appeared in the court, no eſ- 
ſoin ſhould be allowed them in writs 


vetur de petentibus, 75 aſſiſes; in like manner it ſhall be 
rom henceforth obſerved againſt the 


demandants. 


W. 1. cap. 41: (Fitz. Eſſoin, 65, 66. 68, 69. 78. 149. Raft. 316.) 


(1) In brevibus affiſarum.) This act extendeth not to aſſiſes of 
novel diſſeiſin no more then the ſaid ſtatute of W. 1. here recited 
coth: ſee before the expoſition of the ſtatute of W. 1. and the 1 
rather for that this act ſaith de petentibus, and the plaintiffe in an I 
aſſiſe of novel diſſeiſin is called guerent and not petens, but this at 1 
extendeth to mordaunc', juris utrum, and attaints, and doth re- 
medy the miſchiefe of the demandants fide, which was omitted in 
the ſtatute of W. 1. And note that a writ of attaint is here com- 
prehended under this word a/a, becauſe it hath the quality of an 
aſſiſe, viz. to have a jury returned the firlt day, and fo in equall 


ceclendum. 


miſchieſe. 


(2) Eodem mode.] This is an act of reference, that in all caſes 
where the act of W. 1. doth take away the common eſſoin from the 
tenant after appearance, there this act doth take it from the de- 
mandant after appearance. See more of this matter in the exp0- 


ſition upon the ſaid act of W. 1. 


SAB. . 


BREVE de tranſgreſſione (1) ad 
audiendum et terminandum 
cætero non concedatur coram aliquibus 
Juſticiarits, exceptis juſticiariis de utro- 
gue banco (2), et juſticiariis itine- 
rantibus, niſi pro enormi tranſgreſ- 
fine, ubt neceſſe eſt apponere feſtinum 
remedrum (3J. Et dominus rex de 
atis ſua ſpeciali (4) hee duxit con- 
* Nec etiam de cetero con- 
3 ) breve ad audiend et ter- 
. Ms coram juſtic” aſſign”, 
7 call caſu, et certa cauſa, 

Cum 


- 


A WRIT of treſpaſs (ad audien- 

dum et terminandum ) from hence- 
forth ſhall not be granted before any 
juſtices, except juſtices of either 
bench, and juſtices in eyre, unleſs it 
be for an heinous treſpaſs, where it 
is neceſſary to provide ſpeedy re- 
medy, and our lord the king of his 
ſpecial grace hath thought it good to 
be granted. And from henceforth 
a writ to hear and determine appeals 


before juſtices aſſigned ſhall not be 


granted but in a ſpecial caſe, and for 
3% 2 a cauſe 


4184 


cum dominus rex hec præceperit. Sed 

"ne hujuſmodi appellati, vel indiclati 
diu detineantur in priſona, habeant 
breve de odio et atia (6), ficut in 
Magna Charta, et aliis flatutis dic- 
tum eft. 


Regiit. 133 9 H. 3 Rat. 1. C. 26.) a 


* eſtm. ſecond. 


Cap. 29. 


a cauſe certain, when. the King com. 
mandeth, But leſt the parties ap- 
pealed or indicted be kept long in 
priſon, they ſhall have a writ of 
odio et atia, like as it is declared in 
Magna Charta and other ſtatutes. 


Mag. Chart. c. 26. W. 1. cap. 1. Gloc'. cap. 9. (4 Inſt. 182. Stat. 2 E. 3. c. 2. Regiſt. 123 


(1) Breve de tranſgreſſioxe.) Albeit the ſtatute mentioneth onely 
a writ, becauſe commiſſions were in thoſe dayes moſt commonly 


graunted by writ, as the commiſſion to juſtices in eyre, juſtices of 
oier and terminer, of gaole delivery, &c. yet this act doth not 


ſion alſo. 


[ 419 ] 


miſdemeanour. 


2 E. 3. cap. 8. 


29 E. 3. 57. 


Freſſicues, Cc. 


touched. 


Heri ft. 126, 127. 
F. N. B. 172. f. 


F. N. B. 112. f. 
this 


onely extend to authority graunted by writ, but by commil- 
Tranſgreſſion here is taken in a large ſenſe, for any outrage or 


Commiſſions of oĩer and terminer are of three ſorts. 
One generall at the ſute of the king, as to hear and determine 
all manner of treaſons, felomes, riots, routs, treſpaſſes, &c, 
Another particular at the ſute of the party, and that in two 
forts: one naming particularly the party grieved, as Rex diltdi; 
et fidelibus fais A. B. & C. falutem., Ex gravi guerela D. accepimu 
gued E. F. & G. et alii malefaftores, et pacis noftre perturbatores in 
ipfum D. apud N. wi et armis inſultum fecerunt, &c. And the other 
is more generall, ard of this form, Rex dilectis, fc. Ex clamijs 
guerimenirs diverjorum beminum de cem N. ad n:flrum ſapius fer- 


went auditum, quod A. epiſcopus Winten', Cc. plures et diverſas o 


The thi:d is aſwell at the ſuit of the king, as of the party, all 
in one writ or commiſſion, as hereafter in this chapter ſhall be 


The miſchief before the making of this act was, that commil- 
ſioners of oter and terminer, &c. were procured, and named by 
the parties whom the matier concerned; ſo as the commiſſioner 
were neither indifferent, nor of ſuficient knowledge and learning. 
And the miſchief was the greater, for that when a man ſued out: 
commiſſion of oĩer and terminer at the ſuit of the party again 
divers perſons for taking of his goods, and for eſſoigning the iame, 
to the end to waſte and convert the ſame to their own uſes; the 
party that ſued the oier and terminer ſhould have a writ to the ſhe- 

_ rife, rehearſing this matter, and command him to arreſt the good, 
and to put them in ſafeguard until} it be otherwiſe provided et 
N by the juſtices of oier and terminer, &c. and if upen 
ate it were found for the plaintife, the juſtices of oler 3 
terminer might reſtore the party to his goods, or give damages '0 
him for them, wherein it doth vary from an action of trelp 
ſued before juſtices of the one bench or the other: and where the 
Party in particular is to be reſtored to his goods, or to recoiet 
damages, the ſute is properly by writ, according to the words g 
this act ¶ Breve de trauſere tone: and by the ſtatute of 34 E. 3 
commiſhoners or juffices named in the writ are 10 be nawed 0 
the court, and not by the party. 8 


Tix. 


cap. 29. Weſtm. ſecond. 


The ancient form of commiſſions of oĩer and terminer were of 
all treaſons, felonies, &c. grievances, extortions, and deceits made 
to the king and to his people, aſwell at the ſuit of the king, as of 
the party, &c. 

If a commiſſion of oĩer and terminer be diſcontinued or expired, 
c. the indictments and records ſhall be removed into the kings 
bench, as to their proper center. 

(2) Exceptis jufticiariis de utroque bance.) Here is remedy for 
both the ſaid miichiefs, for the juſtices of either benches are pre- 
ſumed to be men of iategrity, indifferencie, ſkill, and knowledge. 

Hereof you may read in Stamford. | 

(3) Mi pro enormi tranſgreſſione, ubi neceſſe eft apponere fel inum 
renedium.] Here it is called, enormis tranſgreſſio. 

In the ſtatute of 2 E. 3. cap. 2. it is called, grand leads, or hor- 
rible treſpaſſes. 

Fitzherbert ſaith, that this writ is to be granted when a great 
aſſembly, inſurrection, or heinous miſdemeanour, or treſpas is 
committed in any place, then the manner and uſe is to make ſuch 
a commiſſion, to hear and determine ſuch miſbehaviours. 

The Regiſter termineth it, enormis ſeu Horribilis. 

And if the treſpas be not enormis ſeu horribilis, there lyeth a 
writ of /uper/edeas, or revocation, quia non enormis, ſeu horribilis. 

(4) Dom” rex de gratia ſua ſpeciali, &c.) This is an act of grace, 
for hereby the king is reſtrained of his power to grant commiſſions 
of oier and terminer to whom he will at his pleaſure, 

Ihe {tile of the record before juſtices or commiſſioners of oĩer 
and rerminer, ſometimes have been, cram rege et concilio ſuo apud S. 
Sc. and ſometime, coram concilio regis apud, Oc. whereof take one 
record for example, ſtiled thus: 

Placita coram concilio regis apud Weftmon® de termino Paſcbæ, anno 
regni regis E. 3. 11. Nicholas Keriels caſe in a commiſſion of oier 
and terminer. 

(5) Nec etiam de cætero concedatur.] An appeal doth lye either 
by writ originall, or by bill. | | 

Tie originall writ iſſueth out of the chancery. By bill, as in 

the countie before the ſherife and coroners; alſo before juſtices of 
gaol-delivery, if the appellee be in priſon before them, and (as it 
appeareth by this act) before commiſſioners of oter and terminer, 
before juſtices of ui, prius, and by bill alſo before the juſtices of 
tie kings bench, 155 
It ſeemed to Fitzherbert, in abridging of the caſe of 44 E. z. 
tat Juſtices of peace having power by the ſtatute of 34 E. 3. 
(which there is called, le YE flatute) might receive an appeal 
by bill, becauſe they had power to hear and determine felonies ; 
but that Ratute doth give them power to hear and determine felo- 
nies at the ſute of the king, and the book at large ſpeaketh one ly 
of juſtices of gaol- delivery. | | | 

(6) Sed ne hujuſmodi appellati, wel indictati diu detineantur in pri- 


ſoa, habeant Ire de de odio et abia.] See before in Magna Charta, 


cap. 26. & 29. Gloc. cap. 9. this branch well explained. 
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42 AM. p. 5. 


44 E. 3. 31. 
F. N. B. 243. 
38 H. 8. 


Commuiſl, Br, 


Plac, cor. $5, 56. 


F. N. B. ubi ſup, 


Regiſt. 125. As 
Regiſt. 124. b. 
12 AiT, Pp» Zls 


[ 420] 
Magna Charta, 
c. 8. W. 1. c. 42. 


Nota. 


Paſc. 11 E. 3. 
Coram conc. 
regis. 


Brit. fol; 5. 

22 E. 3. Coron. 
97, 98. 4H. 6. 
15. Regiſt. ju-= \ 
dic. 76. 3H. 7. 
ca. 1.9 H. 4. 2. 
13 H. 4. 10. 

17 E. 3. 13. 

22 E. 4. 19. 
Dier, 120. 

44 E. 3. 44. tit. 
Coron. F. 95. 
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ficationts beate Marie. 


ſiſe, autequam recedant, 
de reditu ſua (5); ita quod omnes de 


fijas (6). 
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CAP. 


* 


ASSIGNENTUR de cætero duo 

Juſticraru jurati, coram quibus, 
et no alits (1) capiantur aſſſæ nove 
diſſeifine, mortis anteceſſorts, et at- 
tintie: et aſſocient ſibi duos, vel unum 
de diſcretiorious militibus com, in 
quem venerint : et capiant aſſiſas præ- 
aiclas, et attinftas, ad plus ter per 
annum (2); viz. ſemel inter quinde- 
nam ſancti Tehannis Baptiſte (3), et 


gulam Aug uſti (4) et iterum inter 


feſtum exaltarioms ſanctæ crucis, et 


eftab. ſancti Michaelis : et tertio in- 
ter fiſtum epiphaniæ, et feſtum puri- 
Et in quo- 
libet com”, ad guamlibet captionem aſ- 
ſtatuant diem 


com” ſcire peſſint eorum adventum ; et 
de termin in terminum adjornent aſ- 
Si per Vocationem ꝛwarran- 
ti (7), per effon” (8', vel per defectum 
recognitorum, ſi ad unum diem captio 
earum differatur, 

[ 421 ] aligna de cauſa viderint, 
quod utile ſit, quad aſſiſæ mor- 

tis antecelferts per efjontum, del vo- 
cationem warranti reſpectuate adjor- 
nentur in banco, liceat eis hoc facere, 
et tunc mittaut juſticiar* de banco re- 
cordum cum brevi originali. Et cum 
loguela pervenerit ad captionem alſiſæ, 
remttatur | quela (0) cum brev: ori- 
ginali per ju/ti.iar* de banco, ad pri- 
eres jrfiiciar” © coram quibus cafiatur 
fs. Sed de catero dent juftic* de 
banca in nujuſmno4t aljifts ad minus qua- 
tuor ies fer aunuiu, coram prefat” 
Jufitc” aſſignutis, ut percant labortbus 
et eæpei is. Atterininentur inguiſitio- 
nes caftende de trarfareſs placitat* 
corani juſticiar* de utrogue banco s nift 
ita enorms fit trarſ; reſſie, quad magna 
ingigeut exuminatione. Atterminen= 
tur etiam ingu/{itignes cor am eis de allis 
| h | flacitis 


Weſtm. ſecond. 


Et ſi 


Cap. zo. 


XXX. 


F ROM henceforth two juſtices 
ſworn ſhall. be aſſigned, before 
whom, and none other, aſſiſes of 
novel diſſeiſin, mortdaunceſtor, and 
attaints ſhall be taken, and they ſhall 
aſſociate unto them one or two of the 
diſcreeteſt knights of the ſhire into 
which they ſhall come; and ſhall 
take the foreſaid aſſiſes and attaints 
but thrice in the year at the moſt, 
that is to ſay, firſt between the quin- 
zime of Saint John Baptiſt, and the 
gule of Auguſt; and the ſecond 
time, between the feaſt of the ex- 
altation of the holy croſs, and the 
utas of Saint Michael; and the third 
time, between the feaſt of the epi- 
phany, and the feaſt of the purifica- 
tion of the bleſſed Mary. And in 
every ſhire at every taking of aſſiſes 
before their departure, they ſhall ap- 
point the day of their return, ſo that 
every one of the ſhire may know of 
their coming, and ſhall adjourn the 
aſſiſes from term to ſe m, if the taking 
of them be deferred at any day by 
vouching to warranty, by eſſoin, or 
by default- of jurors. And if they 
ſee that it be profitable for any cauſe 
that aſſes of mortdaunceſtor, being 
reſpited by efloin or voucher, ought 
to be adjourned into the bench; it 
ſhall be lawfull for them to do it, and 
then they ſhall ſend the record with 
the orizinal writ before the juſtices of 
the bench; and chen the matter 13 
come to the taking of the afſiſe, the 
juſtices of the bench ſhall remit the 
matter to the former juſtices before 
whom the afliſe ſhall be taken. But 
from henceforth the juſtices of t 

bench in ſuch aſſiſes ſhall give four 
days at the leaſt in the year before 
the ſaid juſtices aſſigned, for to ſpare 


expence and labour. Inquiſitions d 
4 treſpaſs 


Cap. 30. 


placitis placitatis in utroque banco, in 
quibus facilis eft examinatio, ut quum 
dedicitur ingreſſus, vel ſeiſina alicujus, 
vel in caſu guum de uno articulo ſit 
inguirend'. Sed inquiſittones de greſ- 
fs et pluribus articults, qui magna in- 
digeant examimatione, capiantur coram 
juſtic* de bancis, niſi ambe partes pe- 
tant (10); qued inquiſitio capiatur 
coram aliquitus de ſocietate, cum in 
partes illas venerint: quod de cætero 
non fiat niſi per duos juſtic, vel unum, 
cum aliguo milite de com”, in quem 
partes conſentiunt. Nec atterminen- 
tur hujuſmod: inquifitiones coram ali- 
quibus juſtictarits de banco, niſi la- 
tuatur certus dies et locus in com', in 
praſentia partium: et dies et locus 
inſerantur in brevi de judicio per hec 
verba (11): 


Præcipimus tibi guod venire facias 
mmaſe”, in oda. ſancti 
illas veneriut, xii. &c. 


Et cum hujuſmadi inquiſitiones captæ 
fuerint, retornentur in bancis, et ibi 
fat jullicium, et irrotulentur (12). 
Lt % omiſſa forma predifta alique 
nguntones capiantur, pro nullis ba- 
beantur (1 3)- excopto guod aſſiſe ul- 
me preſertationts, et ingquiſttiones 
ſuper quare inipedit atterminentur in 
proprio com coram uno juſticiar* de 
banco, et uno milite, ad certos tamen 
dien et locum in banco flatutos, ſrve 
vefendens conſentiat, five non: et ibi 
aim reddatur judicium (14). Ha- 
beant de cetera omnes Jufticiaru de 
bancis in itineribus clericos irrotulantes 
"uu placita coram eis placitat”, 

fie ul 


Weſtm. ſecond. 


agree. 
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treſpaſs ſhall be determined before 
the juſtices of both benches, except 
the treſpaſs be ſo hainous that it ſhall 
require great examination. Inqui- 
ſitions alſo of other pleas pleaded in 
either of the benches, {hall be de- 
termined before them, wherein ſmall 
examination is required, as when the 
entry or ſeiſin of any is denied, or 
in caſe when one article is to be in- 
quired. But inquiſitions of many 
and great articles, the which require 
great examination, ſhall be taken 

efore the juſtices of the bench, ex- 
cept that both parties defire that the 
inquiſition may be taken afore ſome 
of the aſſociates when they do come 
into thoſe parts; ſo that from hence- 
forth it ſhall not be done but by two 
juſtices, or one with ſome knight of 
the ſhire, upon whom the parties can 
And ſuch inquiſitions ſhall 
not be determined by any juſtices of 
the bench, unleſs a day and a place 
certain be appointed in the ſhire, in 
preſence of the parties, and the day 
and place ſhall be mentioned in a 
writ judicial by theſe words : 


coram juſticiariis naſtris apud We/t- 


Michaelis, niſi talis et talis tali die et loco ad partes 


And when ſuch inqueſts be taken, 
they ſhall be returned into the bench, 
and there ſhall judgement be given, 
and there they ſhall be inrolled, 
And if any inquiſitions be taken 
otherwiſe than after this form, - they 
ſhall be of no effect, except that an 
aſſiſe of darrein preſentment, and in- 
quiſitions of quare impedit ſhall be 
determined in their own ſhire before 
one juſtice of the bench and one 
knight, at a day and place certain in 
the bench aſſigned, whether the de- 


 fendant conſent, or not, and there the 


judgement ſhall be given imme- 
Lately, All juſtices of the benches . 
3 C 65 from 


4 


* 42 2 


ficut antiquitus habere conſueverunt 


(15). Item ordinatum eft, quod juſ- 
ticiarii * ad aſſiſas capiend” aſſignati 
non compellant juratores dicere pre- 
ciſe, fi ſit diſſeiſina vel non, dummodio 
dicere voluerint veritatem facti, et pe- 
tere auxilium juſtic'. Sed fi ſponte 
velint (16) dicere, quod diſſeiſina eſt, 
del non, admittatur eorum veredictum 
ſub ſuo periculs, At de cætere non 
ponant juftic* in aſſiſis, aut juratis 
aliquos jurat', niſi eos qui ad hc prius 
fuerunt ſummoniti (17). 
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from henceforth ſhall have in their 
circuits clerks to inroll all pleas 


pleaded before them, like as they have 
uſed to have in time paſſed, And 


alſo it is ordained, that the juſtices ' 


aſſigned to take aſſiſes ſhall not com- 
pel the jurors to ſay preciſely whether 
it be diſſeiſin, or not, ſo that they 
do ſhew the truth of the deed, and 
require aid of the juſtices. But if 
they of their own head will ſay, that 
it is diſſeiſin, their verdict ſhall be 
admitted at their own peril. And 
from henceforth the juſtices ſhall not 
put in aſſiſes or juries any other than 
thoſe that were ſummoned to the ſame 


at the firſt, 


(2 Bulſt. 160. 12 Rep. 31. 52. Kel. 199. pl. 30. 27 Ed. 1. ſtat. 1. c. 4. 12 Ed. 2. flat. 2. c. 4. 
Regiſt. 186. F. N. B. 240. b. Bro. Niſi privs, 31. 13 Rep. 42. The writ of i prius. Regilt, 
ind. 7. F. N. B. 240. E. Raft, 437. 2 Salk. 454. 9 H. z. ſtat. 1. c. 12, 13. Dyer, 135. 163. 
Dyer, 175. Raſt. 99. 333+ Piow. 92. Dyer, 173. 9 Rep. 11. 14 Ed. 3. ſtat. 1. c. 16. 


This ſtatute conſiſteth of many branches whereof we ſhall ſpeak 
in their order: and firſt it is to be ſeen what miſchiefs were before 
the making hereof, the principall whereof we ſhall touch, 

1. Before the making of the ſtatute of Magna Charta, aſſiſes were 
onely to be taken in the court of common pleas which was miſchiev- 
ous to the recognitors of the afliſe: it is provided by Magna Charta, 

that they ſhall be taken in the proper county once every year, and 
that remedy was too ſhort, and therefore they are by this act to be 


taken oftner. 


2. Another miſchief was, that the juſtices of aſſiſe were not ſome- 
time but apprentices of the law, and a knight aſſociate to them 
which oftentimes were favourable. | : 
3. And if the recognitors of the aſſiſe had not given their verdid, 
the juſtices could not (before this at) have adjourned the record 
into the court of common pleas, | 

4. Alfo, if a forein plea had been pleaded, or forein voucher had, 
they could not have adjourned it into the court aboveſaid. 


27 E. 1. cap. 4. 
Vork 12 E. 2. 


5. Before the making of this act, all jurors, together with the 


1 parties, came up to the kings higher courts of juſtice, where the 
He cauſe depended, et propter tautam, et intolerabilem populi nafri jac- 

turam, non ſolum ad eorundem juratorum exonerationem, fed etiam 

celerem partibus in curia noſtra placitantibus juſtitiam exhiben- 


dam, &c. And this is the firſt act that gave the writ of nj 


prius. 


6. Alſo before this act ſome juſtices did rule over the recognito's, 


to give a preciſe or direct verdict without finding the ſpec 


matter. 


Now the remedies do follow. 
_ (1) Afegnentur de cætero duo juſtic“ jurati, coram quibus et "i 
aliis, &c.] Hereby it appeareth what an honourable . 
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ly hath of the kings juſtices ſworn, that they are omni exceptione | 
ores, 
"But this branch hath been manifoldly altered, for by the ſtatute 27 E. 1. cap, 4. 
of 27 E. I. cap. 4. theſe inquiſitions and recognitions were to be 
taken coram aliquo jufticiar* eorundem, coram quibus placitum deductum 
uerit, afſociato uno milite comitatus illius, Oc. \ 

By the ſtatute of York, they are to be taken before one juſtice 12 E. 2. cap. 3. 
of the one place or the other, having aſſociate to him, an piode home 
de palis, chivalizr, ou auter. 

But by the ſtatute of 14 E. 3. they may be taken before any 14 E. 3. ca. 16. 
juſtices of the one bench or the other, or the kings ſerjant ſworn, 
which is intended of any ſerjant at law, for that every ſerjant is 
ſworn. N 

And this act is extended to the kings attorney, being joyned Bro. Niſi prius, 
with one of the juſtices or ſerjants; and albeit the king make choice 37 See the form 

. . . of the peſtea 
of ſome ſerjants to be of his councell and fee, yet in a generall pereafter in this 
ſenſe all be called the kings ferjants, becauſe they be all called by chapter. 
the kings writ. | 

(2) A plus terre per annum.] Hereby the former time given [ 423 ] 
by Magna Charta is inlarged. 

Theſe dayes are altered by later ſtatutes. 
By 27 E. 1. it is provided they ſhall be taken tempore vacationis, 27 E. 1. & 14K. 


wide 14 K. z. 3. ubi ſupra. 
(3) Quindena ſandti Johannis Baptiſte.) This return amongſt 
others is taken away by the ſtatute of 32 H. 8. 32 H. 8. ca. 21. 


(4) Gula Auguſti.] Gule of Auguſt, This is alſo mentioned in 27 E. 3. ſtat. 3. 
the ſtatute of 27 E. 3, &c. the feaſt of S. Peter ad vincula is on F. N. B. 62.1. 
this day, being the ſirſt day of Auguſt, as it appeareth in Pl. Com. 8 
where it 15 ſaid, Al feaft de S. Peter en la gule de Auguſt. 
The reaſon why it is called gala Augufti, you may read in 
Durand, in his booke De rationali divinorum, lib. 7. De feſto ſaucti 
Petri ad vincula. 
This I have added, not out of any curioſity, but that the reader 
might underſtand what he reads, which hath beene mine endeavour 
throughout all this work, | 


(J) Statuant diem de reditu ſuo.) That is, by proclamation in 
open court, | 

(6) De termino in terminum era Ae, See the expoſition 
upon the ſtatute of Magna Charta. Et vide lib. 4. fol. 4. Ver- Mag. Chart. ca. 
nons caſe, & lib. 8. fo. 57. Le countee de Rutlands caſe, "vs 

(7) Per Vocationem warranti.] Forem pleas are taken within the Mag.Chart.c.12» 
equity of this act, and ſo are demurrers doubtfull, and other pleas Br: 2Yorn- 29+ 
= proceedings, &c. as well before as after verdict. 47 = 1 a 
*. bas an the tenant pleads a releaſe made in a forein county, 48 K. * - 
Fn 2 the record is adjourned into the court of common pleas; 22 All. p. 11» 
albeit in 4 graunt a % prius into the forein county, for 
5 is caſe the court of common pleas hath by this act de- 
= Folcſtatem for the triall of the releaſe, yet all incidents there- 5 
| 0 we therewith graunted. 0 


, been] This muſt be intended of an eſloin ultra 


Caſe, r the common eſſoin, or de fervitio regis lieth not in this 


12 8 loguela.) That is, the record of the aſſiſe, to- 
By vin the originall writ ſhall be remaunded to be taken, &c. 
Proper county before the former juſtices. 


(10) £t- 
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+ 


Regiſt. 186. 


42 E. 3. cap. 11. 
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14 E. 3. ca. 16. 
33 E. 3. attaint 


Tt» 


23 E. 3. 23. 
24 E. 3. 23. 
25 E. 3. 39. 

14 E. 3. Niſi 
prius, 16. 

F. N. B. 241. a. 
32 H. 6. 9. 

F. N. B. 241. as 
11 E. 3. 

Viine 59. 
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Livre de entries. 
Ra't. 101. Hil, 
19 H. 7. Rot. 
409. in com- 
muni banco. 

2 H. 7. 10. 

b mile. Dier, 5. 
Mar. 163. 


Statute of Vork. 
12 E. 2. c. 4. 
14 E. 3. c. 16. 
17 E. 3. 23. 
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(10) Atterminentur etiam inquifitiones coram tis de aljis tlaci. 
tis, fc. in quibus eft facilis examinatio, Ic. Sed inguifitinen 4 
groffis et pluribus articulis que magna indigeant examination, is, 
nifi ambe partes petant, &c.) Upon this ſtatute a writ in the Re. 
giſter is framed, Quod iuguiſitionet, que magne ſunt examinationi, 
non capiantur in patria, et de ſuperſedendo, c. ET 

(11) 1n brevi de judicio in bæc wverba.) Præcipinus tibi, gud 
venire facias coram juſticiariis neſtris apud I gm in oftabis ſandi 
N niſi talis et talis, tali die et loco ad partes illas venerint, 
12, Co ' 

The judiciall writ now in uſe hath [prizs) before [wenerit,] and 
therefore it taketh the name of 1 prius. 

Although the ſtatute of 14 E. 3. ſpeak not of an attaint, yet is 
an attaint within it, for the effect of that ordinance is, that in all 
caſes where a ni prius is grauntable, it ſhall be graunted before 
juſtices of aſſiſe. | a 

Albeit this act be generall, yet a ni frius ſhall not be graunted 
where the king is party, or where the matter toucheth the right of 
the king, without a ſpeciall warrant from the king, or the aſſent 
of the kings attourney. ; | 

The duke of Excter being plaintiffe in treſpaſſe, for the duke a 
ni prius was prayed, and it was denied, for that the duke was of 
great power in that county, and if triall ſhould be had in the coub- 
try, inconvenience might thereupon follow. 

(12) Et cum huju/modi inquifitiones capiæ fuerint, retornentur in 
bancis, et ibi fiat judicium, et irrotulentur.] Herewith agreeth the 
ſtatute of York «6: ſupra. 

By the ſtatute of 14 E. 3. cap. 16. the chiefe juſtice of that place 
er return the record, and ſhall return the verdict under his 

ale. 

The return of the juſtices is, Ad quem diem hie wenerunt fartts 
fred”, et juſticiarii ad aſſiſas coram quibus, Sc. miſerunt hic record in 


gc werba; and this returne is called the p-fea, becauſe the record 


beginneth thus: Poſtea die et loco infra contentis coram (and nameta 
the juſtices of aſſiſe) jufticiariis ipſius domini regis ad aſſſas in cn 
N. capiendꝰ affienat” per formam flatuti wenerunt tam le l quan 
le def. Wc. 1 
It one of the juſtices of aſũſe die before the returne, à cer/zorar? 
may be awarded out of the court of common pleas to the ſurvivor 
to certiſie the verdict; if both the juſtices die, the clerk of the a1. 
ſiſe may bring it in without a certiorari, or a certiorari ma) 
awarded to the executors, or adminiſtrators of them to certifie the 
record.” ::- | | At 
But this act was defedtive, for hereby the juſtices of 2% n. 
might take verdicts and inquiſitions; but they, could not — 
non-ſuits-of the demandant or plaintiffe, or defaults of the tenay 
or defendant, which was remedied by the ſtatute of York. _ 
(13) Et A omiga forma predifa alipuæ inquifitiones capian! ar 
pro nuilis haveantur.] For che rule of law is, aun objervata f 
infertur adiuillatic actus ; but that rule is to be underſtood, ae 0, 
tiali forma, and not de accidentali. e 
(14) Excepto quod affifce ultime prefentationis, el ee 
uare impedit atierminentur in propris com, &c. et ibi ſtatim it 


| judicium.] The reaſon of making of this branch was in feſpe 9 


patrons Lay 


the daunger of laps, and therefore in favour of the clauſe 
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clauſe was added that the Juſtices of niſi prius have power to give 
judgement in theſe two actions. 

And albeit the words of this branch be, et ib; flatim reddatur ju- 
dicium, yet if the juſtices of aii prius doe not give judgement, upon 
return of the poſtea judgement may be given by the court to which 
the return is made, for by theſe words the higher court is not re- 
trained; and this branch giving to the juſtices of niſi prius power to 


give judgement, they have thereby power includedly, as incident, 


given to award execution, that is, a writ to the biſhop, but that writ 
is not retournable; but after the record be returned into the com- 
mon bench, if the former writ be not executed, that court may 
graunt a writ /icat alias, returnable into that court, all which is 
worthy of ſingular obſervation. 

And jaſtices of 24 prius have power to inquire of incidents, 

Alſo juſtices of iſi prius may amerce jurors, and demand them 
upon a pain, and alſo puniſh them tor miſdemeanors done in their 
preſence, which are in deſpite of the King, and thereupon make 
proces, and what. lieth in aide and furtherance of the buſineſſe 
they may record, likewiſe they may record a prayer to be re- 
ceived, | 

(15) Haleant de catero omnes juſticiarii de Fancis in itineribus 
cleritus irrotulantes omnia placita coram ci placitat', freut antiguitus 
batere conſue veriut.] Hereby it appeareth that the juſtices of courts 
did ever appoint their clerks, ſome of which after by preſcription 
grew to be officers in their courts; as here it 1s put for example, 
that the juſtices of the benches in their circuits had clerks that en- 
rolled all pleas pleaded before them as aunciently they uſed to have, 
that 15, as by the common law. 

Now the cauſe of the making of this branch was, that the king 


was informed that he might erect offices for entring and inrolment 


of records in his courts of juſtice, and ſpecially before juſtices of 
attic, which this branch declareth to belong to the juſtices, and 
that they had enjoyed the ſame of auncient time, that is, by the 
common Jaw. 

And the reaſon thereof is twofold. 1. For that the law doth 
ever appoint thoſe, that have the greateſt knowledge and ſkill, to 
performe that which is to be done. 2. The officers and clerks 
re out to enter, inroll, or effect that which the juſtices doe ad- 
juage, award, or order, the inſufficient doing whereof maketh the 
proceeding of the juſtices erroneous, then the which nothing can 

© More diſhonourable and grievous to the juſtices, and prejudi- 
cul to the party; therefore the law, as here it appeareth, did 
*Ppropriate to the juſtices the making of their one clerks and 
On, and ſo to proceed judicially by their own inſtruments: aud 
= * was the common law, the king cannot graunt the oſſice of 
3 or county clerk, {who is to enter all judgements and pro- 

7% £5 1n the county court) for that the making of the ſhire clerk 

"0ngeth to the ſheriffe by the common law, as in Mittons caſe it 
appear tu, ef fre de cæteris. | 
1 1 7 uftrciarii ad affiſas capiend aſfſignat” non compellant jura- 

, ©cers preciſe ſi fit diſeifena, wel non, dummodo dicere woluerint 
Jacii, et petere auxilium juſtic'. Sed fi ſtonte voluerints 
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4 Mar. Dier, 

135. 9 El. Dier, 

260. 

Incident. 
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18 E. 3. 49, 80. 
17 E. 3. 23. 


Dier 1 Elz. 175. 


Lib. 4. fol. 32. 
Mittons caſe. e ; 


&c.] P. : . q 
©] The firſt queſtion upon this branch was, whether in caſe of Li.g.f. 1. 11. 13. 


Ae, if che; 
Lale U the illue were joyned upon a collaterall matter out of the 


point 


Dewaqans caſe. 
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See the firſt part 
of the Inſtitutes, 
tect. 366, 367. 
45 E. 3. 20. 42 E. 
3-1. 40 E. 3. 2. 
41 E. 3. 10. 47 
E. 3. 19. 16 E. 3. 
verdict 21. 9H. 
7. 3 Dier 18 H. 
3. 32. 2 Mar. 
11 5. 9 El. 260, 
11 El. 279. 13 El. 
o. 32 H. 8. 47. 
|, Com. 92. 
3 E. 3. Cor. 284. 
286. 43 aſſ. 31. 
44 E. 3. 44. 
26 H. 8. 5. 
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Lib. 9, fo!. 13. 
Dowmans caſe. 
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point of the aſſiſe, whether upon this ſpeciall iſſue the jury mipht 
give a ſpeciall verdict. 

2. The ſecond queſtion was, whether it did extend to all other 
act ions, or onely to theſe actions wherein the defendant or tenant 
might plead a general iſſue. | 

3- Thirdly, whether in all actions the jury might give 3 
ſpeciall verdict upon a ſpecial iſſue, upon an abfque * or 
otherwiſe | | 

In the end it bath been reſolved, that in all actions reall, per. 
ſonall, and mixt, and upon all iſſues joyned generall or ſpeciall, the 
jury might finde the ſpeciall matter of fact pertinent, and tending 
onely to the iſſue joyned, and thereupon pray the diſcretion of the 
court for the law: and this the jurors might doe at the common 
law, not onely in caſes betweene party and party, whereof this 
act putteth an example of the aſſiſe, but alſo in pleas of the crown 
at the kings ſuit, which is a proofe of the common law, for if this 
act had made a new law, and that other like caſes betweene party 
and party had beene taken by equity, yet the king had not 
beene bound thereby: and note the next precedent clauſe of this 
act, and the, ſubſequent are both in affirmance alſo of the common 
taw. 

(17) Er de cætero non ponant juſtic” in afſifis, aut juratis al u 


juratores, nifs eos qui ad hoc prius fuer? ſummoniti.] Where this branch 


ſaith non ponant juſtic' in alſiſi, the meaning is that the juſtices ſhall 
not ſuffer the ſheriffe to put into the pannell any men which were 
never ſummoned: for before this act if the ſheriffe had made a 
pannell, and the jurors had not appeared, the ſheriffe would hare 
impannelled others of the ſame county who were never ſummoned, 
which was a wrong to them that were ſo newly returned, and 1 
now prohibited by this act, whereupon any ſo unduly returned 
may have his action againſt the ſheriffe, for this act is made for the 
reliefe of them that were ſo unduly returned, 


CAT, XXXE 


UM aliquis implacitat” (1) coram 

aliguibus juſtic (2), proponat ex- 
ceptionem (3) et petat quod juſtic* eam 
allocent, quam ſi allocare noluerint, fi 
ille qui exceptionem propeſuerit, ſcribat 
lam exceptionem, et petat, quod juſtic* 
ſigillum 5 | 
Juſticiarit apponant ſigilla ſua (4). Et 
fe unus apponere noluerit, apponat alius 
de focietate. Et ſi forte ad querimo- 
niam de fatto juſtictarterum venire 
fac dominus rex recordum coram eo, et 
fe illa exceptio non inveniatur in ro- 
tulo, et querens oftendat exceptionem 
feriptam ſub ſigills (5) juflic* appenſo, 


mandetur 


uumn apponant in teſtimonio, 


(7 HEN one that is impleaded 


| before any of the juſtices 


alledge an exception, praying that 


juſtices will allow it, which if the) 


will not allow, if he that alledged tht 
exception do write the ſame * 
tion, and require that the juſtices 

put to their ſeals for a witne®) * 
juſtices ſhall ſo do; and if al, 
not, another of the company gin 


And if the king, upon com 


ſe the record 


the (ame ex- 
e roll and 


made of the juſtices, cau 
to come before him, ard i 
ception be not found in 


rit- 
the plaintiff ſhew the exception 1, 
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tur juſticiaris, quod fit ad cer- ten, with the ſeal of a juſtice put to, 
8 42 0 ad cognoſcendum fgillum the juſtice ſhall be mat 


lam exceptionem, prout admittend eſſet proceed to judgement 


ſaum, vel ad dedicendum. Et fi juſtic“ he appear at a certain day, either to 
fegillum ſuum dedicere non paſſit, pro- confeſs or deny his ſeal. 
celetur (7) ad r EN 1 juſtice cannot deny his ſeal, they ſhall 


And if the 


according to 


oel caſſend”. the ſame exception, as it ought to be 


allowed or diſallowed. 


{9 Rep. 13. Kelyng, 15. Regiſt. 182.) 


At the common law, before the making of this act, a man might 
have had a writ of error for an error in law, either i redditione ju- 
ici, in redditione executions, or in fracgſſu, Ic. and this error in law 
muſt be apparent in the record, &c, For the writ of error ſaith, 
quis in records et proceſſu, Cc. error intervenit manifeftus, Sc. Or 
for error in fait, by alledging matter out of the record, as death 
of either party, &c. before judgement: now the miſchiefe before 
this ſtatute was, that when the demandant or plaintiffe, or the 
tenant or defendant did offer to alledge any exception, {as in thoſe 


dayes they did ore tenus at the barre} praying the juſtices to allow 


it, and the juſtices over-ruling it ſo as ĩt was never entred of record. 
this the party could not aſſign for error, becauſe it neither appeared 
within the record, nor was any errour in fa, but in law, and ſo 
the party grieved was without remedy, for whoſe relief this ſtatute 
nas made. 

1) Cum alibus implacitatur.] This act doth extend aſwell to 
the demandant or plaintife, as to the tenant or defendant in all 
actions reall, perſonall, and mixt; and regularly it extendeth not to 
a ranger to the record, which is not to come in lieu of the tenant, 
*. For example, if the bailife of a franchiſe demand conuſans, 
and the juſtices over-rule the ſame, he cannot pray the jultices to 
nſeal 2 bill, becauſe he is no party to the record: 5 yet one that 
alereth to be received, and is denyed, albeit he be none of the 
parties to the writ, yet becauſe he is privie in eſtate, and to 
be is Jacg tencntis, he ſhall have the benefit of this act; and fo it is 
the vouchce, though he be no party to the writ, becauſe he is 
ir loco tenentis. 

(2) Coram aliguibxs jußiciariis. ] Alheit the letter of this branch 
cemeth to extend to the juſtices of the com? pleas only, by reaſon 
of theſe words, et , forte ad guerimoxiam de fatto guftic wenire fac 
"HE FEx recordum coram co, (Which is by writ of errour into the 

gs bench) yet that is put but for an example, and this act ex- 
tende tg nat onely to all other courts of record (for upon judgements 
SY mn them a writ of errour lyeth in the kings bench) but to the 
county court, the hundred, and court baron, for therein the 
5 Hes vere more likely to erre; and albeit, of judgements given 
- them a writ of errour lyeth not, but a writ of falſe judgement in 

= <ourt of common pleas, yet the caſe being in the ſame, or 
Steater miſchief, the purview of this ſtatute doth extend to thoſe 

inferiour coures. 00 
"RL < roponat exceftionem.] This extendeth not onely to all pleas 
Ah / ang Pcremptory, &c. and (as hath been ſaid) to prayers to 
gel ved, oier of any record oi deed, and the like: but alſo to all 
Challenges 
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challenges of any jurors, and any materiall evidence given to any 
Jury, which by the court is over-ruled. a, 7 


(4) Juſticiarii apponant figilla ſun.) Here is an expreſſe com- 


mandment given to the juſtices; and yet if one refuſe, and any of 


Rexiſt, 182. 


11 H. 4. 52. 63. 
Regiſt. ubi ſupr. 
F. N. B. 22. à. 


£1 H. 4. ubi ſupr. 


zr H. 4. 52.67, 
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1. Part of the 
Inſtitutes, ſect. 


302. | 


Booke of En- 


the other inſeal the bill, it ſuffceth, but if they all refuſe, it is 3 


_ contempt in them all; for it lyeth not in the power of the juſtice; 


that denyed to perform the purview of this act, to take advantage 
of their own wrong, and the party grieved may have a writ grounded 
upon this flatute to the juſtices, commanding them to put their 
ſeals juxta formam ſiatuti, et hoc ſub periculo quod incumbit nullaten 
omittatis. 

And though no time be appointed by this act, when the juſtices 
ſhall put their ſeals, the party muſt pray the ſame before judgemen;; 
but if they deny it, then may they be commanded after judgement 
to put their ſeals, and then the putting of their ſeals after judge. 
ment ſhall be ſufficient. | 

(5) Et guerens oftendat exceptionem ſcriptam ſab figillo.] Albeit 
the party grieved be dead, yet his heirs or executors, &c. accord. 
ing to the caſe, ſhall have a writ of errour upon this bill of ex. 
ception. 

In this caſe the plaintife can alledge no diminution, for he mut 
hold himſelf to the matter in the bill ſealed; and if it be not there, 
it was his folly to omit it. 

(6) Mandetur juſticiario qued fit ad certum diem.) Albeit ſome 


have holden, that the juſtices may bring in the bill under their ſeal, | 


and acknowledge it, yet the ſurer way is to follow the order pre- 
ſcribed by this act. | EK 

If the juſtice dye, yet ſhall there a ſcire facias go __ his exe- 
cutor or adminiſtrator; for the death of the judge, w ich 15 the at 
of God, cannot prejudice the party, nor make the purview of thus 
ſtatute to be of no force. 

As if a man be outlawed, and at the time of his outlawry he was 
beyond the ſeas in war in the kings ſervice, and brings a writ of 
errour to reverſe his outlawry, and obtains a certificate of the mar- 
ſhall of the kings hoſt under his ſeal (as he ought to do) in tus 
caſe notwithſtanding the marſhall dye, yet may he aſſign the ſame 
for errour, and upon ſewing of the certificate have a cre fac t0 
the executors or adminiitrators of the marſhall. Ire, 4 FR 

7) E. i juſticiarius figillum ſuum dedicere non po/fit, proceammit's 
40 15 the e nad the judge deny his ſeal, then may the 
plaintife in the writ of error take iſſue thereupon, and prove bY 
witneſſes; for it lyeth not in the judge in this caſe to fruſtrate t Is 
excellent law made for advancement of juſtice and right. 


For the order of proceeding herein according to this act, ſee the 


tries, Raſt. 275, book of entries. 


23. 
et. N. B. 54+ 


CAP, 


11 


\P, 


Cap. 32. 
AP. 


(, UM viri religzo/i, et aliæ per- 

ſme eccleſraſtice implacitent ali- 
quent, et implacitatus (1) fecerit de- 
faltam (2), 0b quam tenement” amittere 
debeat : quia juſticiar hucuſque tenue- 
unt, quod fi implacitat fecerit defal- 
tam per colluſionem, ut cum petens oc- 
caſione ſtatuti per titulum dont, vel al- 
terius alienationis, ſeiſinam de tenement” 
conſequi nen poſſet, per illam defaltam 
conſequeretur, et fic fieret fraus flatu- 
to: ordinat” eft per dominum regem, et 
conceſſum in hoc caſu, quod poſtquam 
defalta fafta fuerit, inquiratur per 
patriam, utrum petens habeat jus in 


ſua petitione, vel non. Et fi comper- 


tum fuerit, quad petens jus habuerit 
(3), Pprocedatur ad judicium (4) pro 
petente, et recuperet ſeiſinam ſuam. At 
i jus non habuerit, incurratur tene 
ment” proxzmo domino feodt, ſi illud pe- 
tat infra annum (5) a tempore inqui- 
Stuns captœ. At fi infra annum 
non petat, ſuperiors domino incurratur, 
i petat infra dimidium annum poſt il- 
lum annum. Et fic habeat quilibet 
aminus poſt proximum dominum, ſpa- 
dum dimidii anni ad petendum ſucceſ= 
froe, quouſq; perveniatur ad regem, cui 
ad ultimum pro defectu aliorum domi- 
norun tenementum incurratur. Et ad 
calumniandum juratores inquiſitionis, 
acmttantur quicungue capitales domi- 
m jeexrrum (6), et ſimiliter pro rege 
qu calumniare * woluerint 7.) Et re- 
neat terra, poſiquam judicium datum 
writ in manu domina regis quoruſque 
nen per petentem, vel fer aliquent 
capitalem dominum diſrationetur, et 
we ctur vic“ ad reſpondend* inde ad 
feaccarium, | 
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W HEN religious men and other 

eccleſiaſtical perſons do im- 
plead any, and the party impleaded 
maketh default, whereby he ought to 
lecſe the land, foraſmuch as the juſ- 
tices have thought hitherto, that if 
the party impleaded make default by 
colluſion, that where the demandant, 
by occaſion of the ſtatute, could not 
obtain ſeiſin of the land by title of 
gift, or other alienation, he ſhall now 
by reaſon of the default, and ſo the 
ſtatute is defrauded; it is ordained by 
our lord the king, and granted, that 
in this caſe, after the default made, it 
ſhall be inquired by the country, 
whether the demandant had right in 
the thing demanded, or no. And if 
it be found that the demandant had 
right in his demand, the judgement 
ſhall paſs with him, and he ſhall re- 
cover ſeiſin; and if he hath no right, 
the land ſhall accrue to the next lord 
of the fee, if he demand it within a 
year from the time of the inqueſt 
taken; and if be do not demand it 
within the year, it ſhall accrue to the 
next lord above, if he do demand it 
within half a year after the ſame year; 
and fo every Jord afcer the next lord 
ſhall have the ſpace of half a year to 
demand it ſucceſſively, until it come 
to the king, to whom at length, 
through default of other lords, the 
lands ſhall accrue. And to challenge 
the jurors of rhe inqueſt, every of the 
chief lords of the fees ſhall be admit- 
ed, and likewiſe for the king, they 
that will (hall challenge; and after 
the judgement given, tae land ſhall 
remain clear in the king's hands, un- 
til it be dereigned by the demandant, 
or ſome other chief lord, and the ſhe- 
riff ſhall be charged to anſwer there- 
fore at the exca2quer. 


49.02. Religioſis, anno 7 E. 1, (Fita. Coll. , 2 4, 6, 6, 7, Os 10, 11. 22. 24, 25, 26, 27. 
42.4 | 


10 Hf. 7. l. 3. 11 Ed. 3. ſtat. 3. c. 3. 9 H. 3. tar. 1. C. 36.) 
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Notwithſtanding the ſtatute of Magna Charta, and the ſtatute of 
de religioſis, anno 7 Edw. 1. yet this evaſion was found out, that 
religious and eccleſiaſticall perſons did recover lands by default: 
which, albeit it were by conſent and colluſion, yet the juſtices did 
hold that theſe religious and ecclefiaſticall perſons came not to the 
land per titulum doni, vel alienaticnis, nor was within the penerall 
words of the ſtatute of 7 Edw. 1. Aut alto guoviſmeds, arte, yy] 
ingenio ſibi appropriare preſumat : for that recoveries being proſecy. 
ted in courſe of law were by law preſumed to be juſt and lawful, 
it was holden by the juftices, that they were not within the former 
ſtatute; and yet theſe recoveries were done in fraudem legis, for 
remedy whereof this ſtatute was made. 88 
(1) Er implacitatus.] All actions brought for any lands or tene. 
ments, wherein a free-hold, inheritance, or a long term is recovered, 
as within this ſtatute, as præcipes guod reddat, quare impedit, trait dt 
gard, ejectione ſirmæ, quare ejecit infra terminum, warrantia charte, 
convenait to levie a fine, execution per elegit, ſtatute merchant, or 
ſtatute ſtaple, &c. . 

This act doth extend to them that are no parties to the writ, asto 
the vouchee, and tenant. by receit and the like. 

And this ſtatute doth extend by equity when the abbot, &c. is 
tenant or defendant, as when a writ of right is brought againſt an 
abbot, &c, and after the miſe joyned, the demandant maketh de- 
fault, and is nonſute, the colluſion ſhall be inquired, and this caſe 
wherein the abbot is tenant is within the ſame miſchief, and there. 
fore within the equity of this law: and ſo it is if a quare impedit be 
brought againit a prior of the church of D. and the plaintife be- 
come noniute, the defendant ſhall recover the preſentment, and the 
colluſion ſhall be inquired. . 

(2) Fecerit defaltam.) This act doth not extend onely, 2c. 
cording to the letter, to recoveries by default, but to all manner 
or recoveries by verdict, or otherwiſe, if they be had by col 
luſion. . 

If it be by default, then a judiciall writ called a qual ju 
grounded upon this ſtatute is awarded, which writ conſiſteth upon 
five parts: | 

1. It reciteth the recovery. 


2. The doubt of the fraud, et quia dubitatur de fraude inter en 


prelocuta contra ſtatutum. | 5 
3. A commandement to the ſherife to return a jury, rech 
tibi guod wenire fac coram juſticiar noftris apud M eſtmonalt duodtain, 
Sc. the charge of the jury is ad recogn” ſuper ſacramentum ſaun ber 
tria; 1. Quale jus idem abbas habuit in frædict meſſuag's* . 
Quis prædecaſſorum fuit inde ſeiſitus ut de jure eccleſice Jud pred': 5 
S Quantum liud meſſuagium valet per annum. . 
4. The fourth is another commandement to the ſherife, et 5 
wmefſuagium _ in manum neſtram capias, &c. et quod ae exitit 
caccarium nobis reſpondeas, | | 88 1 5 4 
* ©... T weriſe is commanded, et ſcire facias capitalibus co 
feedi illius mediatis, et immecdiatis, quod tunc nt ibi auditurt ju. 
illam, fi voluerint, | th 
Which writ Lhave the more at large rehearſed, for that it g 
a great light to all the parts of this act. : 
9 it is to be obſerved, that if the jury finde that his prodecei 
was ſeiſed of it in his demeſne as of fee in the right of his _ 


7 


Jus ſhould be ſued out after the de fault, and 
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before the ſaid ſtatute de religio/is, anno 7 E. 1. this is 4 po6d verdict 
for the demandant without finding of any licenſe; for though there 
were no licenſe, the alienation was good: but if they finde that his 
predeceſſor was ſeiſed after the ſtatute, then they ought. to 
finde a licenſe, or otherwiſe the land belongeth to the lord or 
ing. | 
| The value of the land is inquired of, becauſe the iſſues thereof 
are to be by this act anſwered to the king. 

If there be an iſſue joyned in the action brought by the abbot, 
the jury ſhall not_onely inquire of the iſſue, but of the colluſion, 
but as concerning the colluſion, it is but an inqueſt of office, whereof 
no attaint lyeth. | | | 

Ifa recovery by verdi& were not within the purview of this act, 
ſuch an iſſue of diſadvantage might be joyned, and ſo feint evidence 


might be given, as this ſtatute ſhould be of little force, 


And if the jury do not inquire of the colluſion, fo as the abbot, 
c. recover by verdict, yet the colluſion ſhall be inquired of by a 
ſpeciall writ, and not by a guale jus. : 

Ifan abbot bring an aſſiſe, and the tenant plead a forèin releaſe, 
they of the forein county cannot inquire of the colluſion, but a ſpe- 
cial] writ ſhall be granted. 

If the tenant appear, and confeſſe the action, or judgement be 
given upon a 4:1 dicit, or a departure in deſpight of the court, 
theſe alſo are within this ſtatute, and the colluſion thall be inquired, 
and ſo if a recovery be had upon a demurrer in law, that recovery 
is alſo within the equity of this ſtatute; 

In ſome caſe no colluſion ſhall be inquired at all, as if-a per- 
ſon bring a juris utrum, and the jury finde that the land is 
the right of the church, this ſufficeth without inquiring of the 
colluſion, has 

(3) Ef i compertum fuerit quod petens jus habuerit.] This is either 
wy jury upon triall of the iſſue, or by guale jus, if the tenant make 

erauit, - 

(4) Procedatur ad judicium.] Hereby it appeareth that the guale 

7.5 ui judgement, and 
ſo it is ſaid the uſe hath been; and if the colluſion be found, the 
lord, &c. ſhall enter, though judgement be never given. 

But yet if judgement be given upon the default, yet may the 
quale jus be ſued out, and ſo it appeareth by the Judiciall Regiſter, 
and many other authorities, but execution ſhall ceaſe untill the 
colluſion be inquired. 

In a writ of right, if judgement finall be given for the abbot, 
be. the colluſion ſhall be inquired; for albeit the judgement finall 
be Sven between them, yet the lord by this ſtatute ſhall enter: and 
ſo it is of a recovery by default in a cgſawvit. 

(5) Et jus non habuerit, incurratur tenementum proximo domins 
Fadi, i illud petat infra annum, &c.] Here be the certain times 
appointed when the lords mediate and immediate ſhall enter, whereof 
7 hath been ſaid in the expoſition of the ſtatute de religieſis, 
« I, | . * " * . 

(e) Zr ad ralumniandum Juratores inguiſitionis, admittantur qui- 
dae, ©apitales domini feodoram.} Hereupon, as hath been ſaid, the 

"fe ſhall warn the lords mediate and immediate to appear and 

e * challenges, 
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42 E. 3. 3. If any of the lords mediate or immediate be within age, in re- 
ſpect of theſe words, * guicunſue demini febdorum, the court wilt 
adviſe whether any thing ſhall be done to his prejudice, during 
his minority. N 

(7) Et femiliter pro rege qui clamare voluerit.] The king is alwayes 
(in judgement of law) preſent in court, and therefore any man 

Stat. de Inquif. may challenge for the king, but by the ſtatute of 33 E. i. they 

anno 33 E. 1. which challenge for the king muſt ſhew a cauſe certaine, and the 

truth thereof is to bee tried. 
— Obſerve well what expoſition hath beene made of this act, and 
how the judges extended the ſame by equity, for otherwiſe 
the churchmen by advice of their learned councell (whereof they had 
the beſt) would have had ſome evaſion or other out of the letter 
of the law. 

IO the expoſition before of the ſtatute ade religiofs, ann 

7 E. 1. 


CAP. XXXIII. 


UTA multi tenentes erigunt cruces FORASMUCH as many tenants 
(1) in tenementis ſuis (2), aut ſet up croſſes, or cauſe to be {et 
erigi permittunt (3), in præjudicium up in their lands, in prejudice of their 
dominorum ſuorum (4), ut tenentes per lords, that tenants ſhould defend 
pr ivilegium templariorum et hoſpita= themſelves againſt the chief lords of 
liorum (5) tueri fe poſſent contra capi- the fee, by the privileges of templars 
tales domi nos feodorum : ftatutum eſ, and hoſpitalers; it is ordained,-that 
quod huj uſmodi ten' capitalibus dominis, ſuch lands ſhall be forfeit to the chief 
aut regi incurrantur. Eodem modo lords, or to the king, in the ſame 
(6) quo flatuit alibi de tenementis alie- manner as is provided for lands alien- 
natis ad manum mortuam. ed in mortmain. 


Fleta, 1. 2. cap. 43. Lib. 5. cap. 34. Doct. & Stud. Li. 2. ca. 34. & 46. Rot, Pat. 2 F. 3. Rt 
nul. 18 E. 3. 


18 H, 1. Domini 1117, which was anne 18 H. 1. 45 
Theſe were called templarii, becauſe they were firſt founded! 


ſome of the ediſices ad joyning and belonging to the temple, r . 
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Soone after, wiz. anno Domini 1120, which was in ann 21 — 

the hoſpitallers, commonly called milires Sandi Fobahmis Jed, 
 mitani, being profeſſed friers of S. John of Jeruſalem, yk 

rule of S. Auguſtine, were founded, Honorius then . the 
and they were called ho/pitularii, hoſpitallers, becauſe they rell 
care of hoſting and providing hoſpitals for pilgrims, Ac. #7 
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to Jeruſalem, Kc. and for their ſafe- conduct againſt Saracens and 
5nfidels. Theſe two orders, (but eſpecially the templers) did fo 
overſpread throughout chriſtendome, and ſo exceedingly increaſed 
in poſſeſſions, revenues, and wealth, and 8 in England, 
as you will wonder to reade in 1 iſtories, and withall 
obtained ſo great and large priviledges, liberties, and immunities 
for themſelves, their tenants and farmers, &c. as no other order 
had the like. 

At the councell of Vienna holden anno Domini 1311, which was 
anno 4 E. 2. Clemens guintus then veing pe, the order of the 
templers was by that councell diſſolved throughout all Chriſten- 
dome, and their poſſeſſions and revenues here in England given to 
the hoſpitallers by act of parliament, anno 17 E. 2. _—_ 

But the hoſpitallers continued here in England till an act of 
parliament made in 32 H. 8. by which act they were diſſolved, ſo 
as albeit both theſe orders mentioned in this act are diſſolved, and 
therefore this act may ſeeme to be obſolete and out of uſe, yet will 
we not omit the expoſition of it for two cauſes; 1. for.that we have 
hitherto omitted not one; and 2. it may ſerve for very good uſe, as 
hereafter ſhall appeare. | | 

(1) Erigunt cruces.] The reaſon wherefore croſſes were erected, 
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4 E. 2. 
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35 H. 6. 46. 
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was, for that the knights of both the ſaid orders were cruce fignati, 


and becauſe that was the enſigne of their profeſſion, and for that 
their tenants enjoyed great priviledges, to the end they might be 
known to be the tenants of the ſaid orders, and thereby freed from 
many duties and ſervices which other tenants were ſubject unto, 
did ere& croſſes upon their houſes; and many tenants of other 


lords perceiving the ſtate and greatneſſe of the knights of both the 


ſaid orders, and withall ſeeing the great priviledges their tenants 
enjoyed, did ſet up croſſes upon their houſes, as their very tenants 
uſed to doe, to the prejudice of their lords, 

(2) In tenementis ſuis.] The croſſe was erected upon their 


houſes, but both the houſe and lands holden by one tenure 


were forfeited to the lord, and therefore the act ſaith, in tenementis 


ſuis, 


| (3) Aut erigi permittunt.] This word I permit] or [ſuffer] hath 
in the law two ſignifications; firſt, where he that ſuffereth it, is 
party, and then it is equivalent to his owne at; as if a man ſuf- 


21 H. 7. 34+ 


tereth a recovery againſt him, and the like: the other ſignification 


A when a ſtranger doth the act whereunto he is not party; as here 


if a ſtranger of his own head erecteth a croſſe upon the tenants 


ule, if after notice the tenant doth ſuffer it, this is a permiſſion 

vithin this act; even as in waſte in houſes, if it be done by a 

＋ the tenant muſt anſwer for it, if he repaire it not before 

the ation brought; ſo if after notice the tenant doth not put down 
* croile, but doth by colour thereof any thing to the prejudice of 
e lord, he is within this ſtatute. | 5 

1 (4) In prejudicium dominorum fſuorum.] Somewhat mußt be done 


erected a eroſſe upon his houſe, this is no forfeiture of his te- 


nne /; but if after the erection of the croſle, he claimeth and putteth 


1 to his prejudice, then is the tenaney forfeited. 6 
of 5) Nr 0 tvilegium templariorum et hoſpitaliorum.] The tenants 
mgnts of both theſe orders enjoyed great priviledges, as 
3D 3 | well 


mY any of the priviledges of either of the ſaid orders againſt the 


e prejudice of the lord; for it the tenant erecteth, or ſuffereth to 


| Regiſt, f. 20, ar. 
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well againſt the king, as againſt the other lords; as to be free ffom 
tenths and fifteens to be you to the king, to be diſcharged of pur- 
veyance, that they ſhould not be ſued for any eccleſiaſticall cauſe 


before the ordinary, ſed coram conſervatoribus privilegiorum ſur; 
' alſo of ancient time they claimed that a felon might take ſoch 
houſes having ſuch croſſes for his ſafety, as well as any church, and 


many others: now if a eroſſe be eretted, and any of theſe, or other 
priviledges claimed and put in ure by the tenant, &c. then 
was his land forfeited to the lord of whom the land in truth ua 
holden. | | 


If after the croſſe levied, the prior of 8. John of Jeruſalem had 


diſtrained for rent or ſervice, and the tenant had acknowledged the 


tenure of him, the very lord might enter by the purview of this ſta- 
tute, and ſo if the tenant doe prove any will whereof he is made 
executor before the conſervator of the priviledges, the lord may 
enter, et fic in familibus. : | 

(6) Ecdem mode.) This is an act of reference as well to the ſa. 


tute de rel. gigſis, anno 7 E. I. as to the 32 chapter of this parliament 


of Weſtm' the ſecond; and therefore if the king take benefit of 
this act, he ought to graunt the lands over in ſuch ſort, as is pre- 
ſcribed by the laid act of 7 E. 1. | 

And albeit the ſtate of the tenancy was not hereby changed, 2 


in the caſe of the mortmaine, (whereunto this act referreth) yet 
ſuch were the height, power, and greatneſſe of theſe orders, that 


this act doth put the matter prohibited by this act in equipage, with 


an alienation in mortmaine. 


CAP; M 


NE ft, que fi home raviſt 
feme eſpouſe, dameſelle, ou auter 
feme deſormes, per la ou el ne ſoit aſ- 
ſentus, ne avant, ne apres (1), eyt 
ſudgement de vie et de membre (2). Et 
enſement per la ou home ravift feme, 
ine eſpouſe, damaſelle, ou auter feme 
a force, tout ſoit que el ſoy aſſent apres, 
ext tiel judgement come devant eſi dit, 
fil foit attaint a le ſuit le roy (3), et la 
eyt le roy ſa ſuit. De mulieribus (5) 
abduetis cum bonis virorum (6) ſuo- 
rum, habeat rex ſeftam de bonts ſic of- 
portatis (4.) Et fi uxor ſponte reli- 
querit virum ſuum, et abierit (8), ct 
moretur cum adultero (9) ſus, amittat 
in perpetuum actionem petendi dotem 
ſuam (7), que ei competere poſſet de 
ten* viri ſui, ft ſuper hoc convincatur, 
niſi vir ſuus ſponte, et abſque coher- 
trone eccheſiaſtica cam reconciliet, et ſe- 
cum 


T is provided, that if a man from 
henceforth do raviſh a woman mat- 
ried, maid, or other, where ſue did lot 
conlent, neither before nor after, he 


ſhall have judgement cf life and of 


member. And likewiſe where à man 
raviſheth a woman married, had], 
damoſel, or other, with force, although 
ſhe conſent after, he ſhall hare ſuc 
judgement as before is fic, it be be 
attainted at the king's ſuit, and there 


the king ſhall bave the ſuit. And 


women carried away with the gcc“ 
of their huſbands, 55 king ſhall have 
the ſuit for the goods fo taken 4 
And if a wife willing leave * a 
band, and go away, and Conti 

her e 2, l ſhall be barred an 
ever of action to. demand her —_ 
that ſhe ought to have of oo 00 
band's lands, if ſhe be convict upon 


Cap. 34: 


cum cohabitare permittat (10), in quo 
caſu reſtituatur ei actio. Qui monia- 
lam d domo ſua abducat, licet monialis 
conſentiat, puniatur per 2 trium 
annorum, et ſatisfaciat domui d qua 
abdufta fuerit, competenter (1 1): et 
nibilominus redimatur ad voluntatem 


regis (12). 


Weſtm. ſecond. 433 


upon, except that her huſband wil 


lingly, and without coertion of the 
church, reconcile her, and ſuffer her 
to dwell with him; in which caſe ſhe 
ſhall be reſtored to her action. He 
that carrieth a nun from her houſe. 
although the conſent, ſhall be puniſh- 
ed by three years impriſonment, and 
ſhall make convenient ſatisfaction to 


the houſe from whence ſhe was taken, 
and nevertheleſs thall make fine at 
the king's will. | | 


31 E. 1. Endictmeat 31. (3 Ed. 1. c. 13. 6 R. 2. c. 6. Regiſt. 57. 2 Roll. 247. 9 Ed. 4. f. 26. 
7 Bri, Coron. 203. Dyer, 256. Fitz. Dower, 41. 72. 94+ 119. 153« Fitz. Act. ſur le fat, 12. 37» 
1 loft, 32.) ; 


F (1) Parview eff, que fi home rawviſt fame eſpouſe, dameſelle, ou auter 
feme deſormes, per la ou el ne ſoit afſentus, ne avant, ne = eyt judge- 
ment de vie et de membre.] This clauſe is intended of an appeale to 13 E. 3. Coron. 
bee brought by the party raviſhed, for if ſhe give conſent either 122. 
before or after, ſhe hall have no appeale, but if ſhee conſented 
neither before nor after, then ſhee ſhall have an appeale of rape, 
n = there is no law that gives a woman an appeale of rape but 
this. = | 
Hereby the auncient law concerning. the election given to her 
that is raviſhed is taken away. Vide Weſtm. 1. cap. 13. | 
Afterwards by the ftatute of R. 2. a greater puniſhment is in- 
fitted upon the party raviſhed, if ſhe after conſent to the raviſher, <a 
viz, that as well the raviſhed as the raviſher ſhould be diſabled to 4.6. Lacy 25 ＋ 
challenge inheritance, dower, or joynt · feoffement, &c. and that the 58. 1 H. 6. 1. 
1 next of blood ſhould enter, &c. | 9 H. 7. 25. 
And moreover the huſband of her that is ſo raviſned and after Fl. ewe 45+ Li. 
gives her conſent, or if ſhe have no huſband, her father, or other Iden K 2 
next of her blood ſhall have the appeale of rape, wherein no wager 125 fog 
of battell ſhall be allowed; fo as this act of K. 2. gave an appeale_, H. 6. 1. , 
in caſe were no appeale lay before, and alſo to other perſons, ſo as 
the woman that never conſented may have her appeale upon this 
ſtatute, and if ſhe give conſent afterwards, then the appeale of rape 
15 given by the ſtatute of 6 R. 2. | 
If a woman be raviſhed by her next of kin, and conſenteth to 28 H. 6. Coro. 
him, and hath neither huſband nor father, the next of kin to him 459 · 
mall have the appeale, for he hath diſabled himſelfe by the rape, 
whereby he becomes a felon. | 
(2) Judgement de wie et de membre.] That is to ſay hee ſhall be De frangent. 


attainted o felony. priſonam. 1 E. 2. 


In the appeale being the ſuit of the party, the pardon of the 44 k. 3: WH”: 
king doth not deen the party, as it e * inditment 7288 5 
at the ſuit of the king. | | . Caron. 203. 
(3) Et enſement per la ou home raviſt feme, Ic. a force, tout ſoit que 
} en apres, eit tiel judgement come eſt avandit fil ſoit atteint a le ſute 
WY eter 1 it appeareth that the firſt clauſe is to 3 
uit o i idi 
fit of the 140 1 party, this branch providing expreliy N | 


5 
= 
. rr 


See the firſt part 
of the Inſtitutes, 
ſect. 190. 
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3D 3 See 


434 Weſtm. ſecond. Cap. za. 


W. 1. c. 13. 13 See the expoſition of the 13 chapter of Weſtm. 1. and the irs 
Ez 2 part of the Inſtitutes, ſect. 190. | 
late. ſed. 290; (4) De mulieribus abduttis cum bonis wirorum ſuorum hab rer 
y H. 3. Treſpaſſe ſectam de bonis fic afportatis.) At the common law the huſband 
244. Temps E. might have had an ation of treſpaſle, de uxore abducta cum bonis vin. 
1. ibid. 241. This is alſo prohibited by the ſtatute of Weſtm. the 1. cap. ! 
and a further puniſhment inflicted then was at the common lay, 


Regiſt. 97.2. and therefore in the original writ, de ure abdufta cum boni: diri, 


F. N B. 89. O it is concluded contra formam ſtatuti in hujuſmodi caſu proviſo 
| , , meanm 
be, fam the ſaid ſtatute of Weſtm. 1. for this act of Weſtm. 2. — 


onely to the ſuit of the king: and if the writ be brought at the 
Merit. obi foo, Common law omitting the words, contra formam ftatuti, then it i; 
, 4 H. 6. * Si A. fecerit, e. tunc pone, Ec. quod fit, Ic. but if contra forman 
| fatuti be added, then the writ is, Sz A. fecerit, Oc. tunc attachies B. 
ita quod eum habeas, tc. 
And albeit the words be, habeat rex ſectam, yet may the huſband 
allo have his action, as is aforeſaid. 5 
(5) De mulieribus.) That is to ſay uxoribus, for of auncient time 
mulier was taken for a wife, | 
43E. 3. 23. 44 Tf the wiſe be taken away, and after be divorced, or if ſhee die, 
. zue ke yet the huſband ſhall have his action, de uxore abdutta cum bonis viri; 
a for in this action he ſhall not recover his wife, but damages. And 
he cannot have an action for taking her away as his ſervant, becauſe 
the law gives him an action in another forme. 
7 E. z. Action If the wife be infra aznos nubiles, viz. under the age of twelve 
ur le ſtat. 37. years at the time of taking away, ſome have holden that te 
huſband ſhall not have a writ de uwxore abdutn cum bonis viri. But 
I hold the law is to the contrary, for ſhe is zxor untill diſagree- 
ment. | 
L435 ] (6) Cum bonis virorum.] The plaintife muſt in his count fer 
43 E. 3. 23. the goods in certain. | 
43 E. 3. ubi ſufr. Albeit the words of the writ be rapuit, yet here it is taken fora 
| violent taking away, and not when carnall knowledge is had, 
ſeo as this action may be brought againſt women as well as men. 
Fleta, li. 5 e. 22. (7) Fr fi uxor ſponte reliquerit virum ſuum, & abierit, © mordu 
= . Ca, 109 cum adultero, amittat in perpetuum adlionem petendi ditem ſuan, E. 
3 8 5* , vir ſuus ſponte, & fine coertione eccleſiaſtica eam reconciliet 
1 Part of the In- ſecum cohabitare permittat, &c.)] In this caſe of elopement, and 
Cage ber 36. remaining with the adulterer, &c. the wife could not be barred df 
Norm. . 101. her dower by the common law, no though a divorce were ſued 
had ſor the ſaid adultery, as you may read in the firſt part of ti 
Inſtitutes, ſect. 36. e | 
8 (8) Si ponte reliquerit, & abierit, & moretur cum adullero, Ge. 
43 Ed. 3. 19. Albeit the words of this branch be in the conjunctive, yet if te 
woman be taken away not /þonte, but againſt her will, and : 
conſent, and remain with the adulterer-without being recon 
&c. ſhe ſhall loſe her dower ; for the cauſe of the bar of her dower 
is not the manner of the going away, but the remaining Fw 
the adulterer in avowtry without . reconciliation, that is the 0 
of the dower : ſee more of theſe words ( reliquerit & abierit) u 
this chapter. | 11 
If the wife goeth away with her huſbands agreement 4 
conſent with A. h. if after A. B. commit adultery with 1 


ſhe remain with him without reconciliation, ſhe ſhall be har 
of her dower by this branch; whereof you ſhall read in galant 


Cap. 34. Weſtm. ſcan. 


;ament roll a rare and ftrange caſe, which was the firit judge- 

ment that I finde given upon this branch, and the judgement was 
iven in parliament; and the caſe, which I have taken out of the 

record it ſelf, was this: 

Sir William Paynel knight, and Margaret his wife did demand 
the third part of the mannour of Torpul, as the dower of the ſaid 
Margaret after the death of John de Camoys her firſt huſband, 
tat mannour being then in the ſeiſin of the king: the king's 
attorney anſwered, that ſhe ought not to be endowed, quia recęlſſit 
a marits ſuo in vita ſua, & wixit ut adultera cum prædict Guilielmo, 
& non fuit viro ſuo reconciliata ante martem ſuam, & fic per formam 
* Patuti inde prius editi non debet inde dotari. | | 

The demandants replyed, and pleaded a deed of the ſaid John 
Camoys under ſeal, in theſe words: | | 

Omnibus Chriſti fidelibus ad quos hoc praſens ſcriptum pervenerit, 
Febannes de Camoys filius & heres domini Radulphi de Camoys, 
ſalutem in domino. Nawveritis me tradidiſſe & dimiſilſe ſpontanea mea 
voluntate domino Guiliel, Paynel militi Margaretam de Camays filiam 
& heredem Johannis de Gateſden uxorem meam. Et etiam dedifſe, 
conceſſiſſe, & eidem domino Guilielmo relaxaſſe, et quietum clamaſſe 
omnia bona, et catalla que ipſa Margareta habet, vel de cætero 
habere poſſit, Q etiam guicguid mei eft de præd Margaretæ bonis, vel 
catallis cum ſuis pertinen. Ita guod nec ego, nec aliguis alius nomine 
meo ix prædicta Margareta, bonis, et catallis ipſius Margaretæ cum 
ſuis pertinen de cætero exigere ſeu vendicare poterimus, nec debemus 
imperfetuum. Volo et concedo, et per præſens ſcriptum confirmo, quod 
prædicta Margarela cum prædicto domino Guilielmo fit, & maneat, ex 
voluntate ipfius Guilielmi, In cujus rei ieſtimonium figillum meum 
appoſui, Qc. hiis teſtibus. 

And concluded their replication thus; Virtus cujus ſcripti dicit, 
quod non vixit, ut adultera cum prædicto Guilielmo, ſed ut uxor ejuſdem 
Guilielmi, | | 

Whereupon the king's attorney demurred in law, and the 
ear ſaich, Et ſuper hoc proceſſum eft ad judicium, guad non debet 

ori. | 

By this record it appeareth, that ſhe was barred of her dower 
by force of this branch, whereof the king's attorney took ad- 
vantage: and in the record it is further contained, that the 
demandants protulerunt guaſdam alias literas epiſcqporum de purga- 
tone adulterii, ques recitantur in memorand*, Et guia ſuper teſtimonio 
fiſcoperum non ſunt judicia in curia regis faciend, licet liter & epiſco- 
porum in curiam regis fuer porrectæ, niſi iidem epiſcopi ad mandatum 
regs ii regi reſcriberent. | | 

This deed, for the ſtrangeneſſe thereof, we have recited at large 
de verbo ix verbum. 42 

But the huſband may give licenſe to a man to carry his wife to 
his houſe, and this ſhall be a good bar in an action brought de 
muliere abducta cum Bonis viri. | 

(9) Moretur cum adultero.] Albeit ſhe doth not continually re- 
main in avowtry with the adulterer, yet if ſhe be with him and 
commit adultery, it is a tarrying within this ſtatute. 

Alſo if ſhe once remain with the adulterer in avowtry, and 
hs he keepeth her againſt her will; or if the avowterer turn 
5 away, yet ſhe ſhall be ſaid B cum adultero with:n this 

. 34 © lis 
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* Viz, this 
ſtatute of W. 2. 


cap · 34. 


Conceſſio mira. 
bilis & inaudita. 
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46 F. 3. Bar. 214. 
1 E. 4. 1. 

20 H. 7. 2 
21 Hf. 7. 13. 


3 E. 3. 2 
6 E. 3. 29. 
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Weſtm. ſecond. Cap. 34. 
If the wife doth elope from her huſband's houſe of habitation, 


and commit adultery in any other the lands or mannours of her 
huſband, this without the free reconcihation of the huſhand js 
within the purview of this ſtatute : ſee hereafter in this chapter 
for this point. | | 1 
And there be parve moræ, and magnæ, and both of them 
within this branch. 
(10) Nifs wir ſuus ſponte, & abſque cobertione eccleſiz eam recon. 
29 E. 3. ciliet, & fecum cohabitare permittat.) Note that cohabitation is 
Lower 94+ not ſufficient without reconciliation made by the huſband pox, 
ſo as cohabitation onely in the ſame houſe with the hulband 
availeth her not; à fortiori, though ſhe remain with the avowtrer in 
any of the lands or mannours of her huſband, * ſhe ſhall be barred 
of her dower by this branch, without the huſbands free reconcilia- 


8 E. 2. tion, albeit it hath been otherwiſe holden: and the reaſon that 
Dower 153. they yeelded, is becauſe it is no elopement, whereas it appeareth 
F. N. B. 150. before that the words of reliquerit & abierit are not of the ſubſtance 
43 k. 3. 19, Of the bar of dower, hut the adultery, and the remaining with the 
brit. fol. 258, b. adulterer, as is aboveſaid : and albeit ſhe and the adulterer remain 


within any of the lands or mannours of the huſband, yet (the 
words being, / uxor ſponte reliquerit & abierit) ſhe hath left and 
one from bh huſband in that cafe, which is a perſonal! offence. 
"Gals 6 See the firſt part of the Inſtitutes, ſect. 36. for bars of dower, 
6 8 in libro whereunto you may adde a caſe in Tr. 9 E. 2. fol. 65. in libro 
_ meo, that if a woman ſay that ſhe is conceived with childe by her 
| huſband whiles he lived, and in truth is not, whereby the next heir 
is diſturbed, ſhe ſhall loſe her dower, if ſhe acknowledge the fame 
before the juſtices. | 
And albeit ſhe both cohabite, and be reconciled, yet if it 
be by the cohertion of the church, ſhe ſhall be barred of her 
dower, | 
Regift. 71. 2679, (11) Qui monialem a domo ſuo abducat, licet monialis conſentiat, 
b. E. 3.179. puniatur per priſonam trium annorum, & ſatisfaciat demut à qua 
F. N. B. 233. abdutta fuerit competenter, & nibilominus redimatur ad voluntatem 
2 pal. art 3 regis.) Monialis, 1. Monacha, nonna, quafi non nupta, fed d 
lib. 9. 72. D. conſecrata, he that carrieth a monk out of his cloiſter, the abbot or 
Huſſeys caſe, prior, &c. of the houſe ſhall not have an action of treſpas for the 
3 E. 3. 3. taking of him away, but his remedy is by the writ of apo/ata 
n E. 3. gs capiendo ; but * that writ doth not lie for a nun: and therefore the 
by An; * common law did give an action of treſpaſſe for taking her au ay, 
22 R. 2. Gam, as the lord might have an action of treſpaſſe at the common law 
130. 12 H. 7. for his ward; and this act was made to give a further puniſhment; 
Kelw. 20, 21. forthe writ in the Regiſter doth not recite this act, but the plaintife 


4 9 ſhall not take advantage of this act, unleſſe he conclude, contra 


ormam ſtatuta, Qc. 

"E 427 ] / N =" writ de moniale abdudta ſaith, Suare wi et armis clauſurgs 
Re. iſt. 71. 267. ipfius prioriſſæ apud L. fregit, et fororem Focoſam Aſhe commonialem 

ſuam ibid" exiftent” cepit, et abduxit, per quod divinum Fer vit * 
ecclefta i pſius prioriſſe Sandtæ Helene Landen mullipliciter Jube 
tractum fuit, et diminutum, et alia enormia, Ec. | 

(12) Et nibilominus redimatur ad woluntatem regis.) 80 as ; . 
beit the abbeſſe or prioreſſe ſhall recover damages, and the de, 
fendant have judgment to remain in priſon by t ree yeers, yet . 
ſhall be indicted and ranſomed at the kings fuit in a legal! Pre 
geeding, et fic e cunverſ s. e | ; c AP. 


Cape 35. 


D* pueris maſculis, five femellis 
(1), (quorum maritagium ad 
aliquem pertineat ) raptis et abduclis 
(3) / ille qui rapuit non habens jus 
2) in maritagio, licet poſimodum 
reflituat puer um non maritatum, 
del de maritagio ſatisfecerit, pu- 
niatur tamen pro tranſgreſſione per 
priſinam duorum annorum (4). Et 
1 non reſtituerit, vel hæredem poſt 
annos nubiles maritaverit, et de mari- 
tagio ſatisfacere non potuerit (5), 
aljuret regnum, vel habeat perpetuam 
priſmam (6). Et ſuper hoc habtat 
querens tale breve (7): 


abduxit (8), contra vo 


tune addatur iſta clauſula. 


forum A, et B. reddi 14 


Et fat ſecta verſus partem de qua 
queritur, quouſque per diſtrictionem 
venerit, fi habeat per quad diſtringi 
puterit, vel per contumaciam ( fi non 
it juſtiſcabilis) exigatur, et utlagetur. 
& fortz buj uſinodi heres ducatur, et 
Iran;feratur in alium comitat* (9), 

tunc vic illius comitatus 


[438 ] fiat tale breve ſub hac 


forma : 


Et fi heres fit in eodem comitatu, 
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CAP. XXXV. 


(,ONCERNING children males 
or females (whoſe marriage be- 
longeth to another) taken and carried 
away, if the raviſher have no right 
in the marriage, though after he 
reſtore the child unmarried, or elſe 
y for the marriage, he ſhall never- 
theleſs be puniſhed for his offence by 


two years impriſonment ; and if he. 
do not reſtore, or do marry the child 


after the years of conſent, and be not 
able to ſatisfy for the marriage, he 
ſhall abjure the realm, or have per- 
petual impriſonment ; and thereupon 


the plaintiff ſhall have ſuch a writ: | 


$i A. fecerit te ſecurum, &c, tunc pone per vad, &c. B. quod fit coram 

juſticiarits noftris, &c. oftens* quare talem heared infra ætatem exiſtentem, 

cujus maritagium ad 2 A. pertinet, apud C. inventum, tali loco rapuit et 
untatem ipſius A. et contra pacem, c. 


And if the heir be in the ſame 


county, then this clauſe muſt be 
thereto added: 


Et diligenter inguiras ubi ille heres ſit in baliva tua, et ipſum ubicungue 
mventus fuerit capias, et ſalve et ſecure cuſtodias, ita quad eum habeas coram 
prefat' juſticiariis naſtris ad prefatum terminum, ad reddend cui predic- 


And ſuit ſhall be made againſt the 
party on whom complaint is made, 
until he come in by diitreſs, if he 
have whereby he may be diſtrained; 
or elſe for his contumacy, in caſe he 
be not juſtifiable, be ſhall be outlaw- 
ed. And if percaſe the heir be married, 
or carried into another county, then 


a writ ſhall be directed to the ſheriff 


of the ſame ſhire in this form: 


Queſtus oft nobis A. quod B. nuper talem heredem infra ætatem, et in 


eflodia ſua 
talm locum i 
4 Gy E 


exiſtent”, tali loca in comitatu tali rapuit, et de comitatu ilio ad 
in com” tus abduxit, contra voluntatem ipſius A. et contra pacem, 
t ideo tibi præcipimus, quid prædictum haredem, ubicungue eun in 
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Cap. 35. 


baliva tua invenire poteris, capias, et ſalvo et ſecure eum cuftudias, ita od 
eum habeas coram jufticiarits naſtris, &c. tali loco et die, quem diem idem 4 
habet verſus prædictum B. ad reudend* cui de jure reddi debeat. 2 


Et fi heres antequam invenirt 
Poterit, vel antequam reſtituatur que- 
renti, obierit (10), nihilominus pro- 
cedat placitum inter eos, guouſque ter- 
minetur, cui reſtitui deberet, ſi ſuperſtes 
fuiſſet. Nec excuſabitur aut allevia- 
bitur ille, qui injuſtè rapuit hujuſmodi 
hered” de pena ſupradicta per mortem 
ha red', cujus extitit male fidet poſſeſſor 
dum vixit, Ft fi querens ebierit ante 
placitum terminatum (11), fi jus ei 
competebat ratione proprii feod: ſui, 
reſummoncatur loquela ad ſectam hare” 
querentis, et precedat fiacit' debito 
ordine, &i vero fer alium titulum 
competat ei jus, ſicut titulo donationis, 
venditionis, aut alio hujufmedi titulo, 
tunc reſummoneatur loquela ad ſectam 
executor* querentis, et procedat plactt 
ut pr aeditium oft, Eadem modo ft 
moriatur pars defendens (12) ante- 
quam placit' terminetur vel heres re- 
ſlituatur, procedat placit” fer reſum“' 
inter querentem, vel ejus hereden:, ſu 
execttores, et executeres defendentts, vel 
Jus heredes, fi executores non ſuf/iciant, 
quoad ſatisfactionem de valore muritagii 
ſecundum quad in aliis flatutis con- 
tinetur, fed non quoad fœ nam priſenæ, 
qura quis pro alieno fatto non oft 
prriendus, Hodem modo cum pendeat 
placitum inter partes de ciſtadia terra, 
vel heredis, vel utriuſque per commune 
breve, quod incipit : Præcipe tali, &c. 
quod reddat, &c. (13) fiat reſummo- 
nitto inter heredes et executores que= 
rentis, et ſimiliter hæredes aut execu- 
tores defendentis, fi mors alteram par- 
tem præveniat ante placitum ter mi- 
natum. Et cum perveniatur ad mag- 
nam diſtrictionem, detur terminus, (14) 
infra quem tres com* teneantur ad 
minus, in quorum 'quolibet comitatu 
fiat ſublica proclamatic, quod defor- 
ciatzr veniat ad bancum (15) ad diem 
in brevi contentum, reſponſurus gue- 

renti. 


And if the heir do die afore he can 
be found, or before he can be reſtored 
to the plaintiff, the plea ſhall nas 
between them nevertheleſs, until i: 
be tried unto whom he ought to 
have been reſtored if he had been 
living. Neither fhall the raviſher of 
ſuch a one be excuſed or eaſed of the 
punifhment aforeſaid by the death of 
the heir, whom he 6d withhold b 
wrong during his life. And if the 
plaintiff die before the plea deter. 
mined, if the right belong to him by 
reaſon of his proper fee, the plea ſhall 
be reſummoned at the ſuit of the 
heir of the plaintiff, and the plea ſhall 
paſs in due order. But if the right 
belongeth to him by another title, 
as by a title of gift, fale, or other 
ſuch like, then the plca ſhall be 
reſummoned at the ſuit of the exe- 
cvtors of the plaintiff; and the 
plea ſnall paſs as before is ſaid. In 
the fame manner if the defendant die 
before the plea be tried, or the heit 
be reſtored, the plea ſhall pals by re- 
ſummons between the plaintiff, ds 
heirs or executors, and the executors 
of the defendant or his heirs, if the 
executors be not ſufficient to ſatis 
for the value of the marriage, after 25 
it is contained in other ſtaturcs, but 
not as to the pain of impriſonment; 
for none ought to be puniſhed for the 
offence of another. In the fame 
manner when a plea hangeth betwee 
parties for the ward of Jand, or d 
heir, or of both, by the common r 
that beginneth Pracipe tali, Sc. qi 
reddat, &c. Reſummons ſhall 
made between the heirs and executo 
of the plaintiff; and likewiſe the heir 
and the executors of the defencan 


if death prevent any of the abr 


before the plea determines hi 


'Gitr ß 


when they have paſſed to 


Cap. 35. 
renti, Ad quem diem fi non vene- 
Fi rit, (16) et proclamatio * fic ſemel, 
e-undo, et tertio teſtificatum fuerit, 


procedatur ad judicium (17) pro 
querente : ſalus jure defendentis, ſi 


* poſtmodum inde loqui voluerit (18). 
n Fodem mido fiat in brevi de tranſgreſ- 
i fon” cum quis queritur ſe ejectum fuiſſe 
* 4 hujuſmodi cuſtodiis (1 9). 


of this act ſhall appeare. 
words to heires females alſo. 


annos nubiles. 


are vi abduttis & detentis. 


married, or though amends be made. 


was added by this act. 


perpetuall impriſonment. 


(1) De pueris maſculis five femellis.] The ſtatute of Merton Lib. 9. fol. 72. 
extended onely to heires males, and this act extendeth by expreſs D. Hulleyes  - 


(4) Per priſonam duorum annorum, &c.] 
gave impriſonment donec emendaverit delictum, Ic. This act gives 
the impriſonment of two yeares, albeit the ward be delivered un- 
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diſtreſs, a day ſhall be given, within 


which three county courts may be 
holden at the leaſt, in every of which 
open proclamation ſhall be made, 
that the deforcer ſhall come into the 
bench at the day contained in the 
writ, to anſwer the plaintiff; at which 
day if he come not, and the proclama- 
tion be ſo returned once, twice, or 
thrice, the judgement ſhall paſs for 
the plaintiff, ſaving the right of the 
defendant, if after he will claim it. 
In the ſame manner it ſhall be done in 
a writ of treſpaſs, when any com 
plaineth himſelf to be ejected from 
ſuch wardlhips. | 


dee the firſt part of the Inſtitutes, ſect. 203. (3 Inſt, 171. Fitz. Gard. 18. 25. 29, 30, 31, 32. 
118, 121. Fitz Judgm. 102, 116. 123. 150. 157. 172, 204. Bro. Raviſhment, 33. 1 Inſt. 
136. b. Hob. 93. 1 Roll. 445. 2 Roll. 354. Regiſt. 163. 9 Rep. 71. 74. Fitz. Brief, $23. 
Raſt, 390. 3 Bulſt. 275. 278. 281. Dyer. 289. Fitz. Brief, 776. 24 Ed. 3. f. 48. 11H, 4. 
f. 54. Fitz. Exccuto:s, 52. Fitz. Gard. 110. 24 Ed. 3. f. 25. 20 H. 3. c. 6. 3 Ed. 1. c. 22. 
$2 H. 3. c. 7. Fitz. Proces. 33. Fitz Gard. 89. Dyer, 369. Regilt. 161. Kc. a 


This act of parliament hath made divers alterations and addi- Merton, cap. 6. 
tions to the ſtatute of Merton cap. 6. as hereafter in the expoſition 


caſe. 


Alſo the ſtatute of Merton concerning this matter extended to 
heires infra 14 anncsz and this act extendeth to all that are pg 


(2) S ile qui rapuerit jus non habens.) The ſtatute of Merton D. Huſſeys caſe, 
extended to lay men onely, this act extendeth as well to eccle- ubi ſupra» 
laſticall perſons, regular or ſecular, as to lay men. 7 Bo =. 

(3) Raptis & abductis.] The words of the Ratute of Merton 


The ſtatute of Merton 


The king may pardon this impriſonment for two yeares, which p. 34 E. 1. 


Coram Rege. 


(5) De maritagia ſatisfacere non potuerit.) The defendant ſhall Nor. 30- 
be intended ſufficient to fatisfie the plaintiffe, if the plaintiffe 8 E. 3. 52. 
oth not pray that the jurors ſhould inquire of his ſufficiency. 22 K. 3. 
q.(0) Abjuret regnum, vel habeat perpetuam priſonam.] And in * 
1 caſe the election is not given to the defendant, but it is in the Hb. 9. fol. 73. 
ucretion of the court to give judgement either of abjuration, or 


damages 130. 


D. Huſſeys caſe. 


5 puniſhment is alſo added to the ſtatute of Merton. 
it the party that is by judgement abjured return again, 


yet 
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Temps E. 1. 
gard 133. 3 E. 2. 
ibid. 6. 11H, 3· 
ibid. 141. 

11 E. a. ibid. 127. 
33 E. 3. ibid. 163. 
1 E. 3. 19, 20. 
4 E. 3. 5. 

17 E. 3. 42. 
26 E. 3. 65. 
GR. 2. gard. 166. 
13 H. 4. 17. 

F. N. B. 140. 
c. f. 
* gard 31. 
8 R. 2. gard 166. 
9 E. 3 37, 38. 
22 E. 3. 19+ 

24 E. Jo 49. 


40 


9 E. 3 · 37 38. 
34 E. 3 gard. 
157. 19 E. 3. 
gard. 172, 127. 
16 E. 3. ibid. 
107. 17 E. 3. 57. 
45 E 3. 15. 

47 E. 3 19. 

ir H. 4. 80. 
21 Hf. 6. 41. 

32 H. 6. 3. 

31 H. 7. 5. 
Firſt part of the 
Inſtit. ſect. 2c2, 


8 E 3. 52. 


711 H. 4. 24. 
30 E. 3. 6. b. 


38 E. 3. 18. 
38 Af. 


18 E. 3. 25. 

41 E. 3. 15. 
Firſt part of the 
Inftitutes, ſet, 
114. Many au- 
thoritics there 
cited, 


To H. 4 Ce 


office. 


any other, this is a raviſhment in law, 


Weſtm. ſecond. Cap. 45, 


yet ſhall he not be hanged, becauſe he was not abjured for felon, 
but he may be punithed for his contempt, and remaunded, 

(7) Er. ſuper hoc babeal querens tale breve, c,)] By this branch 
the writ of raviſhment of gard is given, and the forme of the writ 
is here expreſſed. 5 Sk 

The ſtatute of Merton extended to the writ of right of ward. 

A gardein in ue cannot have a raviſhment nd upon this 
act, but onely a gardein in chivalry, but the gardein in ſocage ſhall 
have a raviſhmert de gard. But it was adjudged ſoone after the 
making of this act, that by the 24. chapter of this parliament 
which giveth the writ dn conſimili caſu cadente ſub eodem jure & fonil 
indigente remedio, the gardein in ſocage ſhall maintain a writ of 
raviſhment of ward for the body, and a writ de ejetioe cuftadie for 
the land. 

* For the cuſtome of the city of London concerning orphanage, 
ſee 32 E. 3. 8 R. 2. 

In this writ if the iſſue be found for the plaintiffe, yet upon the 
context of this act the jury ſhall enquire, 1. of the value of the 
mariage, 2. of the age of the ward, and 3. whether he be married 
or no: and for the firſt and ſecond they muſt give a direct verdict; 
for the other they may give a conditionall verdict, as to ſay, 
whether he be married or no they know not, and if he be married 
then aſſeſſe greater damages, which enquiry is but an inqueſt of 


Now albeit the verdict be conditionall, yet in this caſe the judge- 
ment ſhall not be conditionall, but in this caſe the plaintiffe may 
have judgement to recover the marriage and leſſer damages, and 
have execution of the bcdy, and if the ſheriffe return that he is 
maried, then may the plaintiffe have a /cire facias for the greater 
damages, and have judgement to recover them, and fo it is in an 
action of detinue, &c, 

(8) Rapuit et abduxit.] There be two forts of raviſhments 
of wards, that is to ſay, raviſhments in deeds, and raviſhments in 
law, and this ſtatute extends to both of them. | 

Raviſhments in deed, as when one take and carry away a ward ; 
and raviſhments in law be, as if the ward enter into religion, thi 
is a raviſhment in law, for which the ſoveraigne ſhall anſwer, fer 
that his admiſſion of him is a raviſhment in law. 

If a man or a woman warry a ward to his or her daughter, or to 


A man precureth a ward to goe from his gardein, this 15 
raviſhment in law. 

If one raviſh a ward, or eject the lord to the uſe of a ſtranget 
without his privity, yet if the ſtranger agree thereunto, he is Us 
raviſher or ejecter. | pes ad: 

This act is intended of a gardein in chivalry, as hath been 1a! 4 
and though the father ſhall have a writ of raviſhment of =_ 
guare filium ſium & heredem rapuit, eujus maritagium ap 
pertinet ; and albeit the aunceſtor ſhall have the like action hi 
taking of his collaterall heire apparent, ae none of thoſe are V 
this ſtatute, but remain at the common law. | 

See the firſt part of the Inſtitutes, ſect. 114. f not be 

The count in the raviſhment of ward upon this act muit 1 
by vi et armis. & | 5 * 

(9) Si forte hujuſmadi hares ducatur et traniferal 1 on s] 


: 


* 
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cemitatum:] A man cannot have a writ of raviſhment of ward in 


the county of York, and ſuppoſe the raviſhment in the county of 


ut quod abduftus fuit ab eodem comitatu uſque com Eborum. But 
- agil muſt be 1 * county of Derby, and by this branch he 
hall have the writ here mentioned, gueſtus eff nobis directed to the 
heriffe of York, whither the body is carried. 

If the ward be reſiant in another county, then where the land 
is, the lord may have a writ of right of ward in that forein 
county where the ward is reſiant. % 

(10) Et bæres obierit.] Albeit the body ſhall be recovered 
in the writ of raviſhment of ward given by this act, yet it is ex- 
preſſely provided by this branch that the death of the heir ſhal not 
abate the writ; but otherwiſe it is in a writ of right of ward, for in 
that caſe the death of the heire ſhall abate the writ; and ſo it is 
if the heire (banging the writ) commeth to his full age, the writ of 
right of ward ſhall abate, but not the raviſhment of ward, but if he 
be of full age at the time of the writ of raviſhment brought, then 
the writ ſhall abate for the words of the writ, chu maritagium ad 
ipſum pertinet. | | 

(11) Et guerent obierit ante placitum terminatum.] Two joynt 
lords or two coparceners of a ſeigniory bring a writ of ward, and 
one of the plaintiffes die, the writ is abated, and the ſurvivor ſhall 
not have a reſummons, for this act giveth the reſummons either to the 
heir, or to the executors, and not to any ſurvivor, who may have 
a new originall ; and fo it is if the baron and feme be plaintiffes, 
and the huſband dieth, the writ ſhall abate, and no reſummons ſhall 
be ſued, becauſe one of the plaintiffes is alive, to whom the ward- 
hip ſurviveth, et pars guerens non obiit ; and the nature of a reſum- 
mons is to continue the originall writ, for by the common law no 
reſummons did lie but againſt him that was party to the originall, 
vr which came in by voucher or receit, & c. ſo long as the tenant 
lived, and onely where the plea was put without day, without any 
laches or default in the party, as upon a conuſans graunted and 
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Dier tz El. 289. 


34 E. 3. gard. 
164. 


40 E. 3. 6. 
21 E. 3. 45 


46 E. 3. bre. 776. 
18 E. I. Scire 
fac' 10. 34 E. 1. 
gard 129. 

30 E. 3. 14 

9 E. 4. 50. 


fauler of right by the demile of the king, the non wenu of the 


jultices, or when the paroll demurred for nonage, or upon the 
allowance of a protection and the like; but if the proceſs be 
2 continued by the negligence of the plaintiffe, no reſummons 
eth. ] 

Alſo no reſummons lieth for the defendant or tenant, becauſe 
reſummons is compounded of re, ſab, and moneo: and the defendant 
or tenant never ſued out ſummons, and therefore can have no re- 
lummons, neither ſhall a reſummons be graunted- but againſt 
him that was formerly ſummoned, and upon the reſummons by 
this at the party cannot vary from the former plea, but onely 
for matter that commeth of puiſne time, as a releaſe, &c. 

And where ſome have holden that the makers of this act were 
not learned in the law, becauſe the re ſummons is given to the heire, 
where by law the heire cannot have the wardſhip being but a 
Chattell, the makers of the law knew that as well as the objector, 
or it is ſaid in 9 E. 3. that they were /age gents that were at this 
parliament, but ſeeing no reſummons in this caſe did lie by the 
rommon law, the makers of this act gave the reſummons to the 
ing when the wardſhip accrued ratione proprii feodi, for there the 

"ance of the tenure might come in queſtion which concerned 


11 H. 4. 54- 

pP · Hill. 
9 E. 3. 22. 

18 E. 3. 4, 5. 
24 E. 3. 48, 49. 


© heir more then the wardſhip, hac vice, could concern the exe- 


cu ; ; 
tors, and as if the defendant make his te? ment, and deviſeth 
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the ward to another, yet the reſummons ſhall be awarded 

next ſubſequent clauſe of this act againſt the executors, althouzh 
they have nothing in the watd, and, for their inſufficiency, apainſ 
the heire who cannot claime the ward being but a chattell: 
ſo in novo caſu providebant novum remedium, and in one caſe charged 
the heire of the defendant, whom the law could not charge, and in 
another gave remedy to another heire upon good reaſon, who by 
law had none. 

(12) Eodem modo fi moriatur pars def. &c.)] If a writ of ward 
he brought againſt two, and one of them die, no reſummons 
ſhall be ſued by this branch, becauſe one of the defendants are 
alive, and he ſhall have the ward by ſurvivor, and this branch 
giveth the reſummons either againſt the executors or heire, E- jar; 
defendens non eft mortuus, | | | 

And the nature of a reſummons (as hath been ſaid) is to continue 
the originall. | 

If the plaintiffe in the writ of ward dieth, and a reſummons is 
ſued by the heire, upon the next precedent branch, if the de- 
fendant dieth the heire ſhall have a reſummons againſt the execi- 
tors of the defendant, for the words of this Ps be, inter 
querentem, vel ejus hæredem ſeu executores, et executores defendentis, 
&c. 

Though this branch ſaith, eodem modo, yet for ſo much, as 1s 
otherwiſe provided for, there is no reference by theſe words to the 
former clauſe, for a reſummons lieth not againſt the heire of the 
defendant, if the executors have aſſets, and it is a good plea for 
the heire to ſay that the executors have ſufficient; but if the 
executors have aſſets for part, and the heire aflets for part, yet no 
reſummons is given againſt them both by this act. f 

And in a reſummons againſt the executors upon this act of 
parliament pleinment adminiſter is a good plea; but then the 
plaintiffe ſhall have judgement maintenant to recover the ward; 
and in a reſummons againſt the heire for the inſufficiency of the 


executors, it is a good plea for him, that he hath nothing by de- 


' ſcent in fee-ſimple. 


Bracton. 


Marl. cap. 7. 


Marlb. cap. 7. 
14 E. 3. Procl. 8. 


If the executors have not aſſets, ſo as the heire is to be charged, 
yet ſhall damages onely be recovered againſt him : but the puniſh- 
ment ordained by this act ſhall not be inflicted upon him, for that 
ſhould be againſt a maxime of the common law here rehearſed, 
guod quis pro alieno facto non oft puniendus, et pœna ex delito defant! 
heres teneri non debet ; and againe, in heredes non folent rauf 
actiones, quæ peenales ex maleficio ſunt: and, toties ia hareden dams 
actionem de eo quod ad eum per venit, guoties ex dolo defunct! conventur 
non totres ex ſuo. 

And, filizs non portabit iniguitatem patris. 0 

(13) Eodem modo cum pendeat placitum inter partes di c 9 8 
terre, vel heredis, vel utriuſque, per commune breve pracipt fal, 0 
jor reddat, &e.) Per commune breve, Hereupon it 5 © 5 

reve de communi cuſtodia, that is, breve de recto at cuſtodia, 
that writ onely the ſtatute of Marlebridge extended. 157 

(14) Et cum pervenerit ad magnam diftriftiontm, detur i 5. 
The ſtatute of Marlebridge gave a proclamation, / ory 
diſtritionem non venerint, Sc. 10 as by that act the grand di: 


| muſt be returned before the proclamation iſſued, but by 1 


the proclamation is to iſſae when the grand diſtreſſe is 87 for 


— 
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for the words be, cum pervenerit ad nagnam diſtriftionem, detur 


terminus, Oc. n . 

Alſo the ſtatute of Marlebridge provided, that bis vel ter, Sc. 
infra medietatem an fſequentis' the proclamation ſhould be made, ſo 
; the counties were put in certain when the proclamation ſhould be 
made; now this act abridgeth the ſixe months to three months, and 
ſets the time of the proclamation in certaine. This branch extend- 
eth onely to the writ of right of ward, as the ſtatute of Marlebridge 
did, vide in the end of this chapter. | 

This branch reſtraining the common law, extendeth not to the 
rowchee, but onely to the defendant in deed, and not to the defen- 
dant in law. 3 

If propter brevitatem temporis there were but two proclamations 
made, the plaintiffe ſhall not have.a writ, cum allocatione comitat”, 
becauſe he purſued not the ſtatute, and it was his folly that the 
writ contained not longer time. 

In a writ of ward againſt two, the one appeareth, and the other 
makes default, or if the one have nothing, and the other is diſtrained, 
no proclamation ſhall be awarded againſt the one of them, for both 
of them _ but one defendant, and therefore either againſt both, 
or againſt none. 

Ifa diſtreſſe with a proclamation be graunted, and the defendant 
hath nothing but within a franchiſe, the ſherifte ſhall make the 
OE in the county, and the bayly of the liberty ſhall 

raine him. ; 

The proclamation muſt be graunted in the ſame county where 
the originall is brought; and therefore if the plaintiffe ſurmiſe that 
tne defendant hath fufficient in a forein county, he ſhall have a 
_ at the common law, but not with proclamation by this 

ute. 

(15) YFeniat ad bancum.] This extends not to juſtices in 
eyre, nor to commiſſioners of oier and terminer, but the plain- 
. may have an action of treſpaſſe before them at the common 

w. | 

(16) Ad quem diem fi non venerit, &c.] See 17 E. 3. 19. here in 
cal paragraph, by which it appeareth that he muſt come 44 

em, et non lum. 

, (17) Procedatur ad Judicizn,)] At the common law he could not 
222 by default without plea of the party, &c. but diſ- 
relle infnite; if upon the proclamation returned the defendant be 
demanded, and appear, and taketh a day by prece partium, and at 
that day make default, the plaintife ſhall not have judgement upon 
this ſtatute, becauſe he made not default at the return of the diſ- 

veſſe, for this act ſaid, ad quem diem fi non venerit. * 
And where it is ſaid, (procedatur ad judicium) yet upon this de- 
o judgement can be yet given, but the court muſt award 
uri to the ſherife, to inquire of the value of the marriage 
of the age of the ward, and whether he be ed, & fob 
kit; and n ether he be marryed, &c. as is afore- 
n pon the return of that writ, then judgement ſhall be 

: 8 


But if che defendant appear at the return of che proclamaticn, 


and confeſſe the act! | 322 

mage wipes: 32 the plaintife ſhall have judgement of the da- 
18) Salve jure defendent;. 3 CON nc oh 

ha | e defendentis, fi poſtmodum inde loqui voluerit.] Some 

© conceited upon theſe words [ inde logui voluerit] that 10 a man 

8 recovereth 


442 


30 E. 3. 10, 11. 
49 E. 3. 19. 
Marlb. cap. 7. 


29 E. 3. 48. 13. 
Proclam. . 


2 H. 4. 1. 


19 E. 3. Procl. 5. 
& 10. 17 E. 3.70. 
14 H. 4. 37. 


2 H. 4. 1. 


17 E. 3. 70, 71. 
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17. 29 E. 3. 37. 


17 E. 3. 19. 


22 E. 3. 19. 
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Cap. 36. 


recovereth in a writ of right of ward by default, that th d 
might have a writ of right of ward, and recover ee 


16 E. 3. Gard. 
108 


he formerly loſt; but by reaſon of this word od 
l words ſhall be intended, that he may have a Le thes 
ward after that another tenant of the ſame lan 


writ of right of 
d happen to dye 


his heir within age, but for the ſame wardſhip, whereof judge. 


ment is given in the 
barred. 


writ of right of ward, the defendant i; 


; (19) Eodem modo fiat in brevi de tranſgreſtone cum quzs queritur { 
3 E. 3. 7. 30 E. 3. gjectum fuiſſe de huj uſinodi cuſtodiis.] The writ here intended, is an 


10, 11. 


gedtment de gard, breve de ejectione cuſtodiæ, which is a writ at the 


common law. De attornato inde. 


Regiſt. 162. 


illata ut dicitur. 
Regiſt. ubi ſupra. 


Inter H. & R. de quadam tranſgreſſiont eidem H. per prefatum . 
By this branch, proclamation ſhall be made in this writ of 


14 E. 3. Procl. 7. the ejectment of gard, which ſhall not be made in the raviſhment 


de gard. 


UTA dimini eur”, et alii qui cur” 
tenent, et ſencſcalli (1), volentes 
gravare ſubditos ſuos (2), cum non ha- 
beant legalem viam eos gravandi, pro- 
curant alivs movere querelas (3) verſus 
eos, et dare vadium, et offerre plegios, 
vel impetrare brevia, et ad ſectas hu- 
Juſmodi querentium compellunt eos n 
comitatum, hundredum, wapentachium, 
ct cur? quauſque finem fecerint cum 
ipfis pro voluntate ſua : flatutum eft, 
4j hoc de catero non fiat, Et ſi quis 
per hujuſmedi ſalſas querimonias fuerit 
attachiatus, replegiet diſirietionem ſuam 
(4) fic captam, et poni fac“ lequclam 
coram juſticiariis, coram gquibus fi vice- 
comes, vel alius balivuus, vel dominus, 
poflguam fit diſtrictus formaverit que- 
rimoniam ſuam, advocaverit juſlam 
diſtrictionem ratione hujuſmodi quere- 
moniarum (5) coram eis fattarum, et 
replicet', quod hujuſmodi guerimoniæ 
myvebantur verſus eos malitiose, ad in- 
ſiantiam ſeu procurationem wic', aut 


aliorum baltuvorum, aut dominorum (6 „ 


admittatur illa replicatio. Et fi ſu- 
per hoc convicti fuerint, verjus domi- 
num regem redimantur (7), et nihilo- 


* [ 444 ] * 


F ORASMUCH as fords of courts, 
and other that keep courts, and 
ftewards, intending to grieve their 
inferiors, where they have no lauful 
mean ſo to do, proeure other to move 
matters againſt them, and to put in 
ſurety and other pledges, or to pur- 
chaſe writs, and at the fuit of ſuch 
plaintiffs compel them to follow the 
county, hundred, wapentake, andother 
like courts, until they have made fine 
with them at their will; it is ordained; 
that it ſhall not be ſo uſed hereafter, 
And if any be attached upon ſuch fall 
complaints, he ſhall replevy his dif 
treſs ſo taken, and ſhall cauſe the mat- 
ter to be brought afore the juſtics5 
before whom if the ſheriff, bailiff ot 
other lord (after that the party dil 
trained hath framed his plaint) wil ad- 
vow the diſtreſs lawful by reaſon of 
ſuch complaints made unto then 
and it be replied that ſuch plaints were 
moved maliciouſly againſt the pry 
by the ſolicitation or 1 
the ſheriff, or other bailiſfs, or 


the ſame replication ſhall be adwitte; 
and if they be convict hereupo®) 81 


Cap. 36. Weſtm. ſecond. 


444 


minus hujuſmodi fic gravatis damna in ſhall make fine to the king, and ne- 


lo reſtituantur. 
WY the parties grieved. 


(22 Ed. 3. f. 15. Fits. Avowry, 78. 13 Hen. 4. 2.) 


This act was made in affirmance of the common law, and to 
adde a greater puniſhment then the common law did; for the de- 


vertheleſs reſtore treble damages to 


linquent ſhall be ranſomed at the kings ſuit, and the party grieved - 


ſhall recover treble damages, where he ſhould recover bur ſingle at 
the common law. 3 

If A. procure B. to ſue an action in any court of record, 
or other inferiour court againſt C. he may have an action of 
deceit againſt A. at the common law, and recover his ſingle 
damages. 

(1) Yuia domini curiarum, et ſeneſchalli, &c.] This act extendeth 
to court barons, leets, and to county courts, tourns, hundreds, and 
not to the courts at Weſtminſter (they being afterwards named in 
this act, &c.] but they remain at the common law. 

Though ſenęſehalli be here named, yet bailifes, and other officers 
are within this act, and the bailife, or other officer may be puniſhed, 
without naming the lord. . 

(2) Yolentes gravare ſubditos ſuos.] Subditos is here taken for any 
man that is ſubje& to their juriſdiction, and ſo it is to be taken in 
all other like places. 

(3) Procurant alios nowvere querelas, &c.] Theſe words are 
generall, and therefore ir the lord, bailite, ſteward, or any 
other officer procure any man to ſue a lawfull action, he ſhall 
be puniſhed by this act, 2uia culpa eft ſe immiſcere rei ad je non 
pertinent, 

(4) Repiegiet diftritionem fuam.) This act extendeth onely to 
areplevin, and not to an action of treſpaſſe, or any other action. 

And here a diſtreſſe is taken for an attachment. 

(5) Advocaverit Juftam diſtrictionem ratione bujuſmodi querimoniar®, 
&.] By the letter of this branch the defendant muſt make an 
awowry, but it muſt be extended further then the letter; for admit 
that the lord, &c. will (to ſave himſelf from treble damages) make 
n0 avowry, but plead that the goods were not diſtrained, &c, or the 
lice plea, whereupon iſſue being joyned, the plaintife after proof 
of the iſſue may give in evidence for the treble damages the pur- 
view of this act, and that the lord now defendant, procured a ſuit, 
&, contrary to this act, and that he is guilty of the diſtreſſe, or 
attachment, and therefore ought to Yoo! treble damages; and if 
tis be found by the jury (although it were not pleaded) the pÞ 
7 recover treble damages; for it lyeth not in the power of the 

*iendant by his falſe plea to excule himſelf of treble damages 
4g by this act: as if the diſſeiſor alieneth to perſons unknown, and 
Sq aſſiſe brought againſt the diſſeiſor he plead Nul ten de frank- 
dlaintf nome in le briefe, et ſi trove ne ſoit nul tort nul difſeiſen, the 
4 of © may give in evidence, that the ſaid alienation was made 
1 raud the plaintife of his action, and. that the diſſeiſor took the 

1 m which caſe he is to be relieved by the ſtatutes of 1 R. 2. 
* and 11 H. 6. | 
Il 1 before cap. 35 in the caſe of raviſhment of ward. 


FN 3 5 (.c86) Malirigh 


43 E. 20. F. N. B. 
98. m. Regiſt. 
Judic. 37. 


41 Ed. 3. Avows 
ry 78. 11 H. 4. 
91. 13 H. 4. 2. 
8 E. 4. 5. 


13 Hf. 4. 2. 3. 
41 E. 3. Avowry 
78. 8 


22 E. 3. 15. 
11 H. 4. 91. 
13 H. 4. 2. 


13 H. 4. 2. b. 
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Vide lib. 5. f. 60. 
Gooches caſe, a 
ſtatute given in 
evidence, and - 


not pleaded. 


1R. 2. cap. 9. 
4 H. 4. cap. 7. 
11 H. 6. cap. 4 
o H. 6. 14, 15. 
lb. 1. gap- 123. 
Chucleys caſe, 
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22 E. 3. 15. 


Weſtm. ſecond. Cap. 3). 


(6) Malitieſe, ad inflantiam, ſeu proc urationem vicecom', aut alimun 
ba'ivorum, ſeu dominorum.] Here it is to be obſerved that the pro- 
cure ment is the ſubſtance, and that doth imply, that it was done 
malitiosè; and therefore if the jury finde the procurement, and that it 
was not done maliciouſly, yet the court ſhall (for that it Jadicially 


appeareth to them) adjudge it done maliciouſly. 
(7) Verſus dominum regem redimantur, &C.) That is, they ihall be 
fined to the king in that ſuit brought by replevin, 


CAP. XXVII. 


UT etiam balivi, ad quos ex 


officio pertinet diſtrictiones facere, 
gravare volentes ſubditos ſuos, ut ab 
eis pecuniam extorgqueant, mittunt ig- 
notos ad faciend' diſtrictiones, ea inten- 
tione, ut ſubditos gravare paſſint, per 
hoc quod fic diſtricti non habentes noti- 
tam perſanarum non permittunt hujuſ- 
modi diſtrictiones ſuper eos fiert : jla- 
tutum eft, quod nulla diftrifo fiat (1) 
nift per balives notos et juratos (2). 
Et ii alio modo diſtrictiones fecerint, et 
ae hoc convitti fuerint, fi gravati breve 
de tranſgreſf}. impetraverint, reſtituant 
gravatis damna (3) [alias in triplo] 
et verſus regem graviter puniantur. 


FORASMUCH alſo as bailiffs, to 

whoſe office it belongeth to take 
diſtreſſes, intending to grieve their in- 
feriors that they may exact money of 
them, do ſend ſtrangers to take di- 
treſſes, to the intent that they might 
grieve their inferiors, by reaſon that 
the parties fo diſtrained, not knowing 
ſuch perſons, will not ſuffer the di- 
trefles to be taken; it 1s provided, 
that no diſtreſs ſhall be taken, but by 
bailiffs ſworn and known. And if 


they which do diſtrain do otherwiſe, 


and thereof be convict (if the parties 

rieved will purchaſe a writ of trei- 
paſs) they ſhall reſtore damages to 
the parties grieved, and beſides, ſhall 
be — puniſhed towards the 


king. 


(3 Rep. 12.) 


This act is made in afirmance of the common law, and for 
reformation of an abuſe by ſherifes, who uſed to make bailifes 
to diſtrain, who were unknown, to the intent that the owner 
of the cattell might make reſcous, and thereupon the ſherite, 
&c. to extort money from him; wherefore remedy is given by thi 


act. 


Lib. 3. fol. 12. 
Sir William 
Herberts caſe. 
25 E. Jo cap. 25 


[ 446 ] 


(1) Nulla diſtrictio fiat.) At the time of the making of this act, 
this proceſſe lay in an action of debt, (for the capias in chat caſe 
is given by the ſtatute of 25 E. 3) fo as this ſtatute extending 9 
an action of debt, although the latter act give a eapias, Jet 
capias coming in lieu of the diſtreſſe is within this act. 1 

(2) Ny per bali vas notos, et juratos.] By this act the bailifes mu 


both be known and ſworn: an act yet ſtanding in force, and wort 
Flata. to be put in execution: Fleta doth render this branch thus: 5 
Prowiſum eft quod nulla diſtrictio fiat per balives regis, niſt j 


Fuerint et neti, ei ſi quis alio mode diſtringeret, et de hoc con vincali 


ſectan 


Cap. 38. 
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ſectam diſtricti, cui in hoc caſu conſulitur per breve de tranſgreſſiotte, 
Jamna reddet gravato, et verſus regem graviter punietur. 
Of this branch the Mirror ſaith thus, Leſtatute de diſtraſſes eft Mirror, c. 5.4 5. 


diſlinguiſhable, car in diſtreſſes torcious ſans garrant tient lieu le 


judgement de robbery, et per garrant cheſcun eft receivable conus et 


diconus. But the ſtatute is in the negative, and neceſſary to be 


ebſcrved. 


(3) Damna.] Some editions have alias in triplo, but the ori- 
ginall is damna, and not in triplo, and therewith agreeth Fleta. 


CAP. XXXVIII. 


UA etiam vic Hundredarii, et 

balivi libertatum conſueverunt 
gravare ſubditos ſuss ponendo in afſiſts 
et juratis homines languidos, et decre- 
pitos, perpetua vel temporali infirmi- 
tate languentes, homines etiam tempore 
ſummonition” ſuæ in patria non commo- 
rantes, ſummonendo etiam effrenatam 
nultitudinem juratorum, ita ut d qui- 
buſdam eos in pace dimitten do pecuniam 
extorqueant, et fic fiunt aſſiſæ et juratæ 
multotiens per pauperiores,  divitibus 
pro ſus dande domi commorantibus : 


Hatutum eft, quod de cætero non ſum- 


moneantur in una afſiſ. plures quam 
iv. (1), Senes etiam videlicet ul- 
Ira 70. annos (2), perpetuo languidi 
(3), vel tempore ſummonitionis infirmi 
(4), vel in patria non commorantes (5) 
uon ponantur in juratis, vel minoribus 
aſſt; (6). Nec etiam ponantur in 
Mf vel juratis, licet in proprio com” 
capi debeant aligui qui minus ten” ha- 
ut, quam ad valentiam viginti ſoli- 
drum per annum (7). Et fi bujuſ- 
mil affiſe et jurat” extra comitatum 
cap1 debeant, non ponantur in eis aligui 
1 minus tenement” non habeant, quam 
0 cron xl. s. per annum, illis ex- 
of 2 teſtes ſunt in chartis (8), vel 
ef 7145 quorum præſentia neceſ- 
un um tamen potentes ſint ad 
Per pri Nec debet iſtud ſiatutum 
ortet ali 2 4 = 5 5 On 
1 Lando ponere milites in pa- 
4 efidentes, Propter paucitatem 
militum, 


FORASMUCH alſo as ſheriffs 
hundreders, and bailiffs of liber- 
ties, have uſed to grieve thoſe which 


be in ſubjection unto them, putting in 


aſſiſes and juries men diſeaſed and 
decrepit, and having continual or 
ſudden diſeaſe; and men alſo that 
dwelled not in the country at the time 
of the ſummons; and ſummon alſo an 
unreaſonable multitude of jurors, for 
to extort money from ſome of them 
for letting them go in peace, and ſo 
the aſſiſes and juries paſs many times 
by poor men, and the rich men abide 
at home by reaſon of their bribes: it 
is ordained, that from henceforth in 
one. afliſe no more ſhall be ſummoned 
than four and twenty; and old men, 
above threeſcore and ten years, be- 
ing continually ſick, or being diſ- 
eaſed at the time of the ſummons, or 
not dwelling in that country, ſhall 


not be put in juries of petit ailiſes, 


Nor any ſhall be put in affiſes or ju- 
ries, though they ought to be taken in 
their own ſhire, that may diſpend leſs 
than twenty ſhillings yearly. And 
if ſuch aſſiſes and juries be taken out 
of the ſhire, none ſhall paſs in them 
but ſuch as may diſpead forty ſhillings 
yearly at the leaſt, except ſuch as be 
witneſſes in deeds or other writings, 
whoſe preſence is neceſſary, ſo that 
they be able to travel. Neither ſhall 


this ſtatute extend to great aſſiſes, in 


which it behoveth many times knights 
3E 2 to 


J 
J 
, 
1 
— 
2 
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militum, dum tamen tenement” habeant to pats not reſident in the country, f 
in comit', Et fi vic vel ſubbalivi the ſcarcity of knights, ſo that - 
ſui, vel balivi libertatum contra iſtud have land in the ſhire, And ＋ 
ſatutum in aliquo articulo venerint, et ſheriff, or his underſheriffs, or bail 
ſuper hoc convincantur, reſtituant 
dampna gravatis, et nthilominus fint ſtatute, and thereupon be convid, d. 
in miſericordia domini regis. Et ha- mages ſhall be awarded to the narte 
beant juſticiarii ad aſſiſas capiend' aſ- 
ſign' (9), cum in com” venerint, poteſ= amerced to the king. And juſtices 
tatem audiendi querimonias ſingulorum aſſigned to take afliſes, when th 
conguerentium, quoad articulos in iſio come into the ſhire, ſhall have power 


ſtatuto contents, et juſticiam in forma to hear the plaints of all complainant 
prædicta exhibend', 


Fleta, li. 4. cap. 5. See 21 E. 1. flat. de non ponendis. 34 E. 1. Ordinat. &c. dit ſaper Chart. ca. g. 
Martbr. ca, 24. For Jurors. Sce Cuſtumier de Norm. ca. 69. (Kelyng, 16. 28 Ed. 1. fiat. 3. («Qs 
10 H. 4. f. 8. 2 Roll 163. Bro. Jutors, 24. 1 Inſt. 158. Kel.g7. 8 Ed. 3. f. 30s) 


2 H. 7. 8. Fleta 
ubi ſupra. 
Dier T. Mar. 98. 


Fleta ubi ſupra. 
F. N. B. 166. d. 
F. N. B. ibid. a. 
F. N. B. ibid. a. 


Regiſt. 77. 


Pſalme 89. 10. 


r. x. B. 164. 
Regiſt. 177. 


| ſeptuaginta ann, 


Weſtm. ſecond. Cap. 3, 


of liberties, offend in any point of thi 


grieved, and they ſhall nevertheleſz be 


as to the articles contained in this 


ſtatute, and to miniſter juſtice in form 
aforeſaid, 


The miſchiefe doth plainly appeare by the preamble, and th: 
end of theſe miſchief-s was, that the ſheriffes by ſuch meanes Cid 
pecuniam extorquere, Fc, 

See the firſt part of the Inſtitutes for the antiquity and right in. 
ſtitution of trials by twelve men, and of the number of tyelre, 
Sect. 234. and Magna Charta cap. 29. | 

(1) In una afſiſa plures quam 24. This was but the abuſe of the 
ſheritfe, for though the writ, which is his warrant, is but twelve, yet 
regularly he muſt returne twenty foure, and no more, unleſle i 
be in ſpeciall caſes: Supponendo, inguit Fleta, ſuperſlnam hominun 
multitudinem, ita quod quajdam in pace dimilterent prect wel precis; bat 
in a writ of right there be ſixteene jurors returned onely. | 

(2) Senes ultra 70. arnos, & c.] This ſtatute is a direct probi- 
bition in it ſelſe, and therefore the party grieved may have ns 
action upon this act againſt the ſheriffe without giving any note: 
either of this, or of ſickneſſe, or non-commorancy, and yet the us 
is to ſue ont a writ grounded upon this act to the ſherifle that be 
returne them not. | 

But without queſtion notice by word were good, if notice ver 
requiſite; and this ſeemeth to be in affirmance of the coramon 
law, for if a coroner be /enio confraftus, it is a good cate b 


remove him, and the prophet David faith, Dies ne/iroran un 10% 


(3) Perpetuo languidi.] As if he be merle paraly/s perenſſus ori 
hee bee Jeprofics, or ſtricken with any other continuall ficknelie. 

It alſo extended to men that are blinde, deafe, of no ſound bi 
mory, or ſo lame as they cannot well goe nor ſtand, and theſe . 
take the benefit of this ſtatute, of what age ſoever they bee; 
this point is in afirmance of the common law, for cheſe be e 
cauſes to remove a coroner. * rended, 0 
| (4) Tempere jummonitionis infirmi.] This muſt be ſo inten 4 
infirme as he is not able to ſerve; and this is alſo in 
the common law. 


a | i | (5) ls 
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(5) In patria non com mor antes. ] The ſtatute of articuli ſuper 
chartas doth adde to this, that albeit they be commorant in the ſame 
county, yet muſt the jurors have two qualities, vi. two of the moſt, 
ind one of the leaſt, that is moſt neare the place, moſt ſatficient, and 
leaſt ſuſpicious, or otherwiſe the demandant ſhall render double 
damages, and bee grievouſly amerced. 

dee what a coroner ought to be, viz. Qui melins ſciat ct poſſit 
officio illi intendere. | 05 : 

If any be returned contrary to the purview of this act, he cannot 
be challenged, neither can the party grieved alledge the matter for 
his diſcharge, but he muſt take his remedy by action againſt the 
heriffe upon this act. 8 ; 

Now may it be a queſtion, who 1s the party grieved that ſhall 
have his action, if the ſheriffe returne magis remotos, minus ſuffi- 
cientes, et magis faſpectos! whereunto heare what S. William Herle 
chiefe juſtice of the common pleas ſaith, This ſtatute may be intended, 
in caſe where the demandant or plaintiffe is delayed of his ſuit by 
ſach return of the ſheriffe, that he by the ſtatute ſhall recover da- 
mages againſt him, or where the tenant or defendant after he hath 
lot his land, or cauſe by the oath of them that be ſo returned con- 
trary to the forme of the ſtatute, and after he doth convict them in 
an attaint, and thereby be reſtored, then he may have his action upon 
the ſtatute to recover his damages, &c. and thereunto Hill juſtice 
agreed, which (as concerning the tenant or defendant) mult of 
neceſſity be intended of this ac of W. 2. for the ſtatute of ariiculi 
ſuper chartas give double damages onely to the demandant, and 
not to the tenant : alſo hereupon it followeth that the act of articuli 
ſuper chartas is but an expoſition of this act, and addeth a further 
penalty, | 

More ſhall be ſaid hereof, when we come to the ſaid ſtatute of 
articuli ſuper chartas. 

(6) Yel in minoribus afſiis.] For as hath beene ſaid, this act ex- 
tends not to a writ of right, as hereafter in this act by expreſſe words 
it appeareth. 

(7) Qui minus tenementa habeant quam ad valenciam wiginti ſolid 
fer aunum, & c.] Theſe ſummes of 208. and 40s. are altered by 
later ſtatutes, viz, by 2 H. 5. and 27 Eliz. 

See the firſt part of the Inſtitutes, ſet. 464. 

(3) Exceptis gui teftes ſunt in chartis, &c.] Here is an exception 
of witneſſes named in the deed, who in many caſes are joyned to the 
Jury without regard had to age or yearely revenue, both becauſe 
the ſheriffe hath an expreſſe warrant to ſummon or diſtrain them by 
name, and for that their preſence is neceſſary, and yet with this 
Caution, Dum tamen perenths foe ad laborandum. 

. (9) Et habeant juſtic ad aſſiſas capiend affignat*.] This clauſe is 
in the affirmative, and therefore the party grieved may take his 
remedy upon this act, either before juſtices of aſſiſe, or in any other 
court that have conuſans thereof: for juſtices of aſſiſe could not have 
Power in this caſe without expreſſe words, but other judges have 


74 


Art. ſuper Chart. 
cap. wh 
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F. N. B. 166. d. 


8 E. 3. 30. 
7 E. 3 26. bis. 


Art. ſuper Chart. 
cap. 9. 


2 H. 5. c. 3. 
ſtat. 2. 
27 Elia. ca. 10. 


Stat. of Vork, 
c. 2. 6 H. 3. 
Proc 209. 8. 
3. ibid. 210. 
Kelw. 97. Re- 
giſt. judic”. 6. b. 
7. b. 56. 58. 69. 


hay without any expreſſe words, and therefore if the meaning 
exclude other judges, then thoſe that be named, there mult be 


Wor . A 
4 5 negative, viz. and not in any other court, nor before any 
mer judges. 
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. juſticiarii (ad quorum offi- 
cium ſpeftat unicuique coram ets 
placitandi juſticiam exhibere frequen- 
tins impediuntur, quo minus officium 
ſuum debit” modo exequi paſſint, per hoc 
quod vic“ brevia originalia et judicialia 
non relornant, per hoc etiam quod ad 
brevia domint regis falſum retornant 
reſponſum e providit dominus rex et or- 
dinavit, quod illi qui timent malitiam 
vic', liberent brevia ſua originalia et 
Judicialia in pleno com”, vel in retro 
com” (2), ubi fit cellatio denariorum 
demint regis, et capiatur billettum (1) 
de vic” preſente, vel ſubvic', in quo bil- 
letto contineantur nemina petentium et 
tenentium in brevi nominat”, et ad re- 
guiſitionem illius qui breve libcravit, 
apponat* billetto ſigillum vic? vel ſub- 
vic in teſtim”, et fiat mentio de die li- 
berations brevis. Et ft vicecomes vel 
ſubvicecomes hujuſm:di billetto figillum 
fuum apponere noluerit, capiatur teſti- 
monium militum, et aliorum fide dig no- 
rum qui praſentes fuerint, qui ſigill' 
ſua hujuſmadi billetto apponant. Et i 
vic“ brevia ſibi liberata non retorna- 
verit, ct ſuper hoc ad juſticiarios per- 
deniat querimonia, mandetur per breve 
de judicio juflic* ad aſſiſas capiendas 
aſſugn”, quod inquirent per eos qui pre- 
ſentes fuerint quando breve vic libera- 
tum fuit, ft ſciverint de ilia delibera- 
tone, et inquiſitio returnetur. Et ji 
compertum fuerit per inquiſitionem, 
quod breve fuit ei liberat', adjudicentur 
querenti vel petenti damna, habito re- 
ſpectu ad qualitatem et quantitatem 
action is, et ad periculum quad ei evenire 


poſſet, per dilationem quam patiebatur. 


[Anno 2 E. 3, cap. 5. apud Not'.] 
Et per i/tam 1am fiat remedium quan- 
do vic reſpondet, quod breve adeo tarde 
venit (3), quod præceptum regis exe- 
qui non petuit, Multociens etiam ca- 
1 70 . 
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county, or in the county where the 
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F ORASMUCH as juſtices, ts 

whole office it belongeth to mi- 
niſter juſtice to all that ſue before 
them, are many times diſturbed in due 
execution of their office, for that 
ſheriffs do not return writs original 
and judicial; and alſo for that they 
make falſe returns unto the king's 
writs; our Jord the king hath provided 
and ordained, that ſuch as do fear the 
malice of ſheriffs, ſhall deliver their 
writs original and judicial in the open 


collection of the king's money is; and 
may take of the ſheriff or underſheriff, 
being preſent, a bill, wherein the 
names of the demandants and tenants 
mentioned in the writ ſhall be con- 
tained; and at the requeſt of him that 
delivered the writ, the ſeal of the ſhe- 
riff or underſheriff ſhall be put to the 
bill for a teſtimony, and mention ſhall 
be made of the day of the deliverance 
of the writ. And if the ſheriff or 
underſheriff will not put his ſcal to 
the bill, the witneſs of knights and 
other credible perſons being in pre- 
ſence ſhall be taken, that put ther 
ſeals to ſuch bill. And if the ſherif 
will not return writs delivered unto 
him, and complaint thereof be made 
to the juſtices, a writ judicial ſhall go 
unto the juſtices aſſigned to take af- 
ſiſes, that they ſhall inquire by ſuch 28 
were preſent at the deliverance of 
writ to the ſheriff, if they knew 0 
the deliverance, and an inqueſt 1! 
be returned, And if it be found by 
the inqueſt, that the writ Was 10 
vered to him, damages ſhall be aal. 

to the plaintiff or demandant; having 
reſpect to the quality and quantity bt 
the action, and to the peril that ms 

have come to him by reaſon 


J, and by this 
delay that he ſultained; and 3 
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piunt placita dilationes per hoc quod 
vicecom reſpondet, quod præcepit ba- 
livis alicujus libertatis (4), qui nihil 
inde fecerint; et nomi net libertates, 
que nunquam retornum brevium ha- 
huerunt, Propter quod, ordinavit do- 
minus rex quod theſaurarius et baron” 
de ſeaccario ( 5) liberent juſticiar” in 
rotulo omnes libertates (G) in quibuſcun- 
que com” qui habent retornum 
[ 450 ] brevium. Et / vie re- 
ſpondet quod retornum fecit 
balivo alterius libertatis, quam alicujus 
contentæ in prediet rotulo, flatim pu- 
niatur vicecom* tanquam exheredator 
regis et coronæ ſue (7). Et fi forte 
reſpondeat quo manda vit balivo ali- 
cujus libertatis, que veraciter retorn 
habet [qui inde nihil fecit (9,) ] man- 
detur vicecom* quod non omittat (8) 
propter aliquam libertatem prædict', 
quin exequatur præceptum domini re- 
gis, et quod ſcire faciat baltvis (10), 
quibus fecit retorn* quod ſint ad diem 
in brevi contentum ad reſpondendum, 
quare de præcepto domini regis execu- 
tionem non fecerint, Et fi ad diem 
venerint, et ſe acquietent, quod retor- 
num brevis non fuit ets futtum, ſlatim 
condemnetur vicecom' domino illius li- 
bertatis, et ſimiliter parti læſæ per di- 
latimem in reſtitutionem damnorum. 
Et ji ad diem non venerint balivi, vel 
venerint, et ſupradifto modo ſe non ac- 
quetaverint in quolibet breui de judi- 
cio, quam diu durat placitum, præci- 
piatur wicecomiti quad non omittat 
Propter libertatem, &c. Multotiens 
ela vicecom” falſum dant reſponſum, 
quo ad illum articulum quod de exit* 
(11), &c. mandantes aliguands et men- 
Hentes, quod nulli ſunt exitus, aliquan- - 
do quod parvi ſunt exitus, cum de ma- 
Joribus reſpondere poſſint, aliquando 
non facientes mentionem te exitibus, 
ropter quod ordinatum eft et concor- 
datum, quad | 
17 i querens petat auditum 


reſponſionis vicecom”, concedatur ei. Et 


f you verificare (12), quod vicecom* 
aj 


petuit, 


ortbus exitibus regi reſpond re 


ad 
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mean there ſhall be remedy when the 
ſheriff returneth that the writ came 
too late, whereby he could not execute 
the king's commandment. Often- 
times allo pleas be delayed by reaſon 
that the ſheriff returneth that he hath 
commanded the bailiffs of ſome liberty 
which didnothing therein, and nameth 
liberties that never had the return of 
writs ; whereupon our lord the king 
hath ordained, that the treaſurer and 
barons of the exchequer ſhall dehverto 
the juſtices in a roll all the liberties in 
all ſhires that have return of v-:its. 
And if the ſheriff anſwer that he hath 


made return to a bailiff of another 


liberty than is contained in the faid 
roll, the ſheriff ſhall be forthwith pu- 
niſhed as a diſheritor of our lord the 
king and his crown. And if perad- 
venture he return that he hath deli- 
vered the writ to a bailiff of ſome li- 
berty that indeed hath return, the 
ſheriff ſhall be commanded, that he 
ſhall not ſpare for the foreſaid li- 
berty, but ſhall execute the king's 
precept; and that he do the bailiffs to 
wit, to whom he returned the writ, 
that they be ready at a day contained 
in the writ, to anſwer why they did 
not execute the king's precept. And 
if they come at the day, and acquit 
themſelves, that no return was made 
to them, the ſheriff ſhall be forthwith 
condemned to the lord of the fame 


liberty, and likewiſe to the party griev- 


ed by the delay, for to render damages, 


And if the bailiffs come not in at the 


day, or do come, and do not acquit 
themſelves in manner aforeſaid; in 
every judicial writ, ſo long as the plea 
hangeth, the ſheriff ſhall be com- 


manded that he ſhall not ſpare for the 
Many times alſo ſhe- 


liberty, &c. 
riffs make falſe returns as touching 
theſe articles, 90d de exittbus, Oc. 


returning ſometime, and lying, that 


there be no iflucs, ſometime that 
there are ſmall iſſues, when they may 
return great, and ſometime do make 
mention of no iſſues; wherefore it is 


3E 4 


ordained 


450 


ad aſſiſas capiendas aſſignatos, quod in- 
quirant in preſentia vicecomitts, ſi in- 
tereſſe voluerit, de quibus et quantis 
exit' vic' reſpondere potuit a die impe- 
trations brevis uſque ad diem in brevi 
contentum (13) [al receptionis vide 
p. 27 H. 8. cap. 10. f. 3 & p. 
20 H. 6. cap. 10. fol. 25. ] et cum in- 
guiſitio retornata fuerit, fi de pleno 
prius non reſponderit, oneretur de ſu- 
perpluſagio (14) per extradtas juftic* 
libertates ad ſcaccarium, et nihilomi- 
nus graviter amercietur pro concela- 
mento. Et ſciat vicecom* quod reddi- 
tus, blada in grangia, et omnia mobi- 
lia, præter equitaturam, indumenta, et 
utenfilia domus continentur ſub nomine 
exituum (15). 


Et præcepit dem” rex, quod vic“ pro 
hujuſmodi falſis reſponſionibus, ſemel et 
iterum, (ft fit neceſſe) per 
[ 451 ] jufli caſtigentur. 
tertio deliquerint, alius non 
apponat manum quam dominus rex 
(16). Multotiens etiam fulſum dant 
reſponſum, mandando quod non potue- 
runt | exequi} præceptum regis propter 
reſiſtentiam (17) poteſlatis alicujus 
magnatts, de quo caveat vic“ de caters, 
quia hujuſmodi reſponſio multum re- 
dundat in dedecus domi ni regis et coronæ 
fue (18). 
At quam cito ſubbalivi ſui teflificen- 
tur, quod invenerunt bujuſmodi reſiſ- 
tentiam, flatim (omnibus omiſſis ) aſ- 
ſumpto ſecum poſſe comit' ſui, eat in 
propria perſona jug ad faciend' execu- 
tionem (19) | 
Et ſi inveniat ſubbalivas ſuas men- 
daces (20), puniat eos per priſanam, 
ita quod alii per eorum pœnam caſti- 
gentur. 127 
Et fi inveniat eos veraces, caſtiget 
reſiſtentes per priſonam, a qua non de- 
liberentur * vegiali præcepto dom” 
regis (21). Et ji jorte vic', cum 
rs vbvenerit, 
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ordained and agreed, that if the plain. 
tiff demand hearing of the ſheriff”, 
return, it ſhall be granted him; aud 
and if he offer to aver that the ſheri 
might have returned preater iſſuez 
unto the king, he ſhall bave a writ 
judicial unto the juſtices aſſigned to 
take aſſiſes, that they ſhall inquire in 
preſence of the ſheriff (if he will be 
there) of what and how great iſſues 
the ſheriff might have made return 
from the day of the writ purchaſed 
unto the day contained in the writ, 
And when the inqueſt is returned, if 
he have not afore anſwered for the 
whole, he ſhall be charged with the 
overplus by the extreats of the juſtices 
delivered in the exchequer, and ne- 
vertheleſs ſhall be grievouſſy amerced 
for the concealment. And let the 
ſheriff know, that rents, corn in the 
grange, and all moveables (except 
horſe, harneſs, and houſhold-ſtuft) be 
contained within the name of iſſues. 

And the king hath commanded, 
that ſheriffs ſhall be puniſhed by the 
juſtices once or twice (if need be) for 
ſuch falſe returns; and if they oftend 
the third time, none ſhall have to do 
therewith but the king. They make 
alſo many times falſe anſwers, return- 
ing that they could not execute the 
king's precept for the "reſiſtance of 
ſome great man; wherefore let the 
ſheriffs beware from henceforth, for 
ſuch manner of anſwers redound much 
to the diſhonour of the king. 


And as ſoon as his bailiffs doteſtifc 
that they found ſuch reſiſtance, forth 
with all things ſet apart (taking with 
him the power of the ſhire) he nal gc 
in proper perſon to do execution. 


And if he find his underballif 
falſe, he ſhall puniſh them by 1mP"- 
ſonment, fo that other by their cu. 
ple may be reformed. he 

And if he do find them true, 
ſhall puniſh the reſiſters by _ 
ment, from whence they ii vr 
delivered without the king 5 — 
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vo rerit, reſiſtentiam invenerit(2.2), cer- 
tificet cur” de nominibus reſiſtentium, 
auriliantium, conſentientium, præcipien- 
tium et fautorum, et per breve de Judi- 
tio attachientur (23) hugufmod: per 
corpora ad veniendum ad cur reg1s. 
Et fi de hujuſmodi reſiſtentia convin- 
cantur, puniantur ſecundum quod do- 
mino regi placuerit (24). Nec in- 
tromittat ſe aliquis miniſter domini re- 
is de pana hujuſmodi infligenda, quia 
deminus rex hoc ſibi ſpecial” reſervat 
(25), pro es quod hujuſmodt ręſiſtentes 
cenſentur pacis ſuæ et regni perturba- 
tires, [13 E. 1. de Mercatoribus, Ar- 
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commandment. And if percaſe the 
ſheriff when he cometh do find re- 
ſiſtance, he ſhall certifie to the court 
the names of the reſiſters, aiders, 
conſænters, commanders, and favour- 
ers, and by a writ judicial they ſhall 
be attached by their bodies to appear 
at the king's court; and if they be 
convict of ſuch reſiſtance, they ſhall 
be puniſhed at the . king's plea- 
ſure, Neither ſhall any officer of 
the king's meddle in aſſigning the 
puniſhment, for our lord the ki 

hath reſerved it ſpecially to himſelt, 
becauſe that reſiſters have been re- 


ticuli ſuper Chartas, cap. 106. ] puted diſturbers of his peace, and of 


his realm. 


Fleta, Ii. 2. ca. 61. Art. ſuper Chart. ca. 16. (2 Ed. + c. 5+ Regiſt, 86. 1 Roll, 440. 4 Rep. 
65. b. 3Ed. 1. C. 17. V. N. B. f. 43. 11 Ed. 4. f. 4. 27 H. 8. f. 3. 10 H. Te f. 11. Fitz. Averment, 
16. 26. 43. 45. 47, 48, 49. Regiſt, 83. 18 Ed. 1. c. 16.) 


Here is a maxime of the law recited, wiz. ad officium jufliciariorum 
ſpetat, unicuiq; coram eis 1 fuſtitiam exbibere. 

By this chapter there be five miſchiefs, or rather abuſes of ſhe- 
rifes rehearſed and provided for, which we ſhall handle in order, 
as they ſhall ariſe in this chapter. 

The firſt miſchief was, that the ſherife returned not the writs 
to him directed, but imbezeled the ſame, and commonly the de- 
mandant or plaintife for default of proof was without remedy, or 
elſe without the effect of a juſt remedy being againſt a ſherife, for 
the which a remedy is provided by this act in manner inſuing. 

(1) Illi gui timent malitiam wicecom” liberent brevia ſua originalia, 
et judicialia in pleno com*, vel in retro com” ubi fit collatio denariorum 
domini regis, et capiatur bilettũ, &c.) This branch was taken to be 
ſhort, for it was no more but capiatur bilettum, and no commande- 
ment to the ſherife to receive the writs and to make a bill; but 
by the ſtatute of 2 B. 3. the ſherife and under-ſherife are com- 
manded, that they ſhall receive the ſaid writs, and make a bill, and 
0 throughout, 

0 as now it is a contempt in the ſherife or under-ſherife, if he 
make it not, and in default of them, it ſhall be alſo a contempt in 
the others appointed to ſeal it, if they refuſe. | 

In this ſpeciall caſe the demandant or plaintife ſhall have an 
attion againſt the ſherife for not returning the writ, whereas regu- 

tly for not returning of a writ the ſherife ſhall be amercied 
94%ue; but for a falſe return, or for imbezeling of a writ, an 
action doth lye at the common law againſt the ſherife. 

nd the demandant or plaintife, if he fear the malice (as this act 
Aer of the ſherife, he = cauſe the ſherife or under-ſherife 
* ne into the court, and deliver the writ to him of record, 

e may take the benefit of this ſtatute. 


dee the act 2 
K eus upon this branch of the ſtatute, in the 
| (2) Retro 


2E. 3- cap. 5. 


[452] 


26 Aſſ. 48. 38 
Aſſ. 13. 42 Aff. 
12. 8 H. 6. 1. 
1 H. 6. 1. F. N. B. 
* b. 31 E. 3 
rocl. 55. 
Regiſt. 8 5, 86. 
19 H. 6. 29. 
Bract. lib. 5. fol. 
441. b. 
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2) Retro comitatus.] Is after the county court, as to 
ot. it 15 holden nu for the collection of the MTS be 
that 1s, his green wax. fa 

(3) Et per iſtam viam fiat remedium quando viceromes reſpondet 
guod breve adeo tarde wenit, &c.] The ſecond miſchief was, the 
ſherife would return a tarde, which by this purview is prevented; 
and ſo it is if the writ be delivered to the ſherife of record, as hath 


been ſaid. | 
Brat. Ii. 5. Where Bracton further in the ſame place faith, Et unde infuiti 
fo. 441. ſunt caſus de genere iſto ubi vicec per fraudim reſcribit, et prætendit non 


cauſam ut cauſam. 

(4) Multetiens etiam capiunt placita dilationes per hoc, quod vice? 
reſpondet quod præcepit balivis alicujus iibertatis, &c.] Here is the 
third miſchief, that great delays are uſed by the falſe return of 
ſherifes in making of mandates to fained liberties, ſuppoſing them 
to have return of writs, where in troth there be no ſuch liberties, 
for redreſſe whereof the remedy followeth. 

11 E. 4. 42. (5) Ruod theſaurarius, et barones de ſeaccario, &c.] Albeit it be 
inrolled in the chancery, that ſuch a man hath return of writs, yet 
is not that within the purview of this act, for that the record of the 

court of exchequer is onely preſcribed by this act, and therefore a 
certiorari may be awarded out of the chancery to the exchequer 
to the treaſurer, that he bring in the roll of the liberties in his hand 
to the juſtices, before whom the return is made. 

(6) Omnes libertates.] This muſt be underitood of a bailife of a 
franchiſe or ſeigniory, which have return of writs, and not to a 
2H. 4. 4. bailife created itinerant, (for example) in the county of S. and to 
have return of all writs, and execution of the ſame by the kings 
letters patents; for ſuch a grant is void, for in effect it taketh away 
the office of the ſherife; and therefore where ſuch a return was 
made upon a mandate to ſuch a new found bailife, the court was in 
purpoſe to have puniſhed the ſherife by this branch of this att, 
tanquem exheredatorem domini regis. 

(7) Statim puniatur vicecomes tanquam exheredator regis, . 
coronæ ſua.) Becauſe he fain a liberty or franchiſe againſt the 
king, to the ditheriſon of the king and of his crown, foraſmuch 
as no man can have ſuch a liberty or franchiſe but from tix 


crown. | 
This puniſhment ſhall be by ranſome and impriſonment. 
[ 453 ] (8) Quæ weraciter retornum habet, qui nihil inde fecit mandetur vice. 


comiti, quod non omittat.] Here is the fourth miſchief, that where 
there was indeed a bailife of a liberty, who truly had return of 
writs, yet he upon a mandat to him would do nothing: remedy 1 
hereby provided, that it ſhall be commanded to the ſherife, uad act 
omiltat, fc. quin exequatur præceptum domini regis, Oc. 
Bract. li. 5. fo. This branch concerning the aon omittas, is in affirmance of the 
442.2, Regit, common law; and therefore Bracton who wrote before this ſtatuts 
82.F.N.B.68.f. treating of this matter, ſaith, Er guo caſu cum balivi nibil inde fect- 
phe rint, propter defectum eorum, pr acipietur vicecomiti, quod non omitteri 
propter libertatem talem, quin, Ic. 


b. (9) Nikhil inde fecit.] This nihil is to be underſtood, not one! 


4 H. 6. 25. . 4 
5 H. 7. 28. where nothing at all is done, but alſo where the bailife of tt . 
n 2 74. berty maketh an inſufficient return, for that is nibil in Jaw; 5 
mile. 1 


1 Si= therefore a nen omittas, Ac. ſhall be thereupon granted; for 44, 
8. e nihil, et inſuſficienter dicere. | | (10) 7 
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(10) Es quod ſeire faciat balivis.) This ſeemeth to be added by 


this branch to the common law. | 

(11) Multotiens etiam vic? falſum dant reſponſum una illum articulum 
4: exitibus.] Now cometh the fifth miſchief, that the ſherifes would 
return too ſmall iſſues, in which caſe by the common Jaw the plain- 
tife could not have an averment againſt the return of the ſherife; 
for the ſherife is but an officer to the court, and hath no day in 
court to anſwer to the party: but this 1s remedied in this caſe by 
this branch. NT 2 ; 

(12) Et fi offerat werificare, &c. ] Here is the remedy given, and 
the mean preſcribed, how the averment ſhall be proved, and 
the plaintife muſt in his averment alledge what the value of the 
iſſues be. 

See the book of entries for the judiciall writ to the juſtices of 
aſſiſe. | | 

And where it is here ſaid, Vicecomites falſum dant reſponſum, this 
branch mentioning ſherifes extended not to bailifes of liberties, which 
is holpen by the ſtatute of 1 E. 3. 

(13) 4 die impetrationis uſque diem in brevi contentum.] Theſe 
iſſues, that is, the value of the land muſt be inquired, from the 
teſte of the writ, untill the day of the return of it; and it is holden, 
that this act extendeth not to the return of iſſues upon jurors after 
iſſue joy ned. 5 

(14) Et cum inquifitio retorn' fuerit, fi de pleno prius non reſponderit, 
oneretur de ſurpluſagio, & c.] As if the ſherife return but 10 s. iſſues, 
and it he found before the juſtices of aſſiſe, that the iſſues amounted 
to 50 8. the ſherife ſhall be charged with 40s. by this branch, and 
ſo after that rate and proportion. . 

(15) Et ſeiat vicecomes, quod redditus, blada in grangia, et omnia 
mobilia, preter equitaturam, indumenta, et utenſilia domus continentur 
Jub 101 ine exituum.] By this branch is explained what ſhall be 
accou:ted iſſues, for the better direction of ſherifes in this caſe, 
chat is to ſay, not onely the rent and revenue of the land, but the 
corn in the grange, and all other moveables, as hay in the barn, 
and oer moveable or perſonall goods whatſoever, except thoſe 
things belonging to his riding, his apparell and utenſils of houſe: 
and certainly this is a good and neceſſfary law, if it were put in 
execution according to the purview of this act. 


(16) Alius non opponat manum quam dominus rex.) That is, that 


the delinquent ſhall be puniſhed coram domino rege; that 1s, in the 

ings bench, his court of ordinary juſtice. . 

(17) Multotiens etiam falſum dant reſponſum mandando, quod non 
Potuerint exegui præceptum regis propter reſiſtentiam.] Now we are 
come to the fixth miſchief, or rather the abuſe of ſherifes, as by 
theſe words, falſum dant reſponſum, appeareth. 

(18) Caveat wicecomes de cœtero quia hujuſmodi reſponſio multum 
redundat in dedecus domini regis, et coronæ ſuæ. ] Hereby ſuch a return 
is forbidden. ö 

For this matter, ſee the expoſition upon the ſtatute of W. 1. 

_ (19) Statim (omnibus omiſfes ) aſſumpio ſecum poſſe comitatus ſui eat 
© Popria perſona ad faciend* executionem.] This branch is in af- 
Do of the common law, as appeareth in the expoſition 
e laid ſtatute of W. 1. where you may read of this matter 


(20) Et, 
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Fleta, Ii. 2. c. 6 f. 


21 H. 7. 8. b. 


27 H. 8. 3. 
20 H. 6. 25. 
22 E. 4. 10. 
10 H. 7. 11. 2. 


Raft. 38 3. 


1 E. . cap · . 
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20 H. 6. 25. 
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Fleta, Ii. 2. c. 62. 


16 R. 2. ca. 5. 


M 22824 Charta, 
Cap. 29. 
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Weſtm. ſecond. Cap. 40. 
(20) Et ff inveniat fubbalivos ſuor mendaces.] This is Plain, and 


needeth no explanation, 

(21) Et ſi inveniat eos weraces, caſtiget reſiſtentes per priſonam, 3 1 
7 1 ine ſpeciali præcepto dom” regis.) This is evident in 
N lelt. | 

(22) Et , forte, cum wenerit, reſiſtentiam invenerit.)] Albeit b 
the penning of this act it may ſcem, that the ſherife ſhould take 
Paſſe comitatus after complaint made, 2% querimoniam fatan; yet 
ſeeing he may take poſe comitatus by the common law, he may 
either take it 2%, wel ante querimoniam. 

But he muſt take it after reſiſtance, and not before, for /equi ele 
potentia jiſtitiam, non præcedere. NG 

(23) De nominibus refiſtentium, auxiliantium, conſentientium, præ. 
eipientium et fautorum, et per breve de judicio attachientur.] Fautorum; 
this word 1s of a large extent, whereof you may read in the 
ſtatute of 16 R. 2. and in Engliſh it properly fignifieth a fa. 
vourer, 

(24) Secundum quod domino regi placuerit.] That is, according to 
that which ſhall be upon due proceeding adjudged coram rege, in 
the kings court of juſtice. 

(25) Nec intromittat ſe aliquis miniſter domini regis, &c, quia di- 
minus rex hoc fibi ſpecialiter reſervat.) That is, as hath been ſaid, 
that the delinquents ſhall be puniſhed coram rege, in his court of 
juſtice; for no man can be puniſhed by abſolute power, but /ecundun 
legem, et conſuetudinem Angliæ, as hath been faid before in the expo- 
fition of Magna Charta, and elſewhere hath been often ſaid. 


CAP. Abe 


CY AT quis alienat jus uxoris ſue, WW HERE any doth aliene the 


concordat oft quod de caters ſecla 


right of his wife, it is agreed 


mulieris, aut ejus heredis (1) non that from henceforth the ſuit of the 
arfferatur paſi obitum viri per mino- woman, or her heir, after the death 
rem etatem heredis, qui warrantizare of her huſband, ſhall not be delayed 
aebet (2), ſed expectet emptor (3) (qui by the nonage of the heir that ought 
ignorare non debuit quod jus alienum to warrantife, but let the purchaler 
emit) uſque ad ætatem warranti ſui tarry, which ought not to have 


(4), de warrantia ſua habenda (5), ignorant that he bought the right of 


another, until the age of his war- 
rantor, to have his warranty. 


(Fitz. Age, 47. 76. 126. 138. Fitz. Voucher, 180. 183. 226. 305+ Raſt. 139» 2 Leon, 148. 


The miſchiefe before this ſtatute was, that when the huſband 
aliened the right of his wife, this working a diſcontinuance, '*' 
the wife driven to her cui in vita, or her heire to his /ir — 
vita, thoſe juſt actions were delayed oftentimes, when the purchale! 
vowched the heire of the baron being within age, untill 
age, which is remedied by this act. | 1 

And this act reſtraineth the common law, and therefore 1! 
taken fri: juris, as ſhall appeare in the expoſition 1 5 
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Weſtm. ſecond. 
(1) De ctero ſecta mulieris aut ejus hæredis.] This ſuit of the 


Cap. 40. 


wife or her heire extendeth onely to a cui in vita, or a fur cui in 
vita, which are the proper actions upon an alienation made by the 
baron of the right of his wife, the former words being [ cum quis 
alienat jus uxoris ſuæ, ] for if the wife be tenant in taile, and the 
baron aliened in fee and died, and the wife died, the iſſue in taile 
cannot have a ſur cui in vita, but he muſt have his formedon in the 
diſcender by the ſtatute of W. 2. cap. 1. and in this action the 
purchaſer may vowch the heire of the baron, and for his nonage 
the paroll ſhall demurre, for that action is out of this ſtatute. 

(2) * Per minorem ætatem heredis quiwwarrantizare debet.] This 
| by the context of this act extendeth onely to the heire of the baron 
who made the alienation, and therefore the heire of a ſtranger is 
out of this ſtatute. ; 

+ The baron aliens to A. hath iſſue two daughters and dies, the 
wife brings a cui in vita againſt A. who vowcheth the daughters 
as keirs to the baron, whereof the one onely was within age, the 
paroll ſhall not demurre; although all the coparceners, which 
make but one heire, are not within age, and the words per minorem 
etatem heredis, yet ſeeing by the common law the paroll for the 
whole ſhould have demurred, judgement ſhall be given for the de- 
mandant, and the tenant ſhall attend for his warranty for the whole 
in this caſe, untill the full age of the coparcener, that then 1s 
within age. : 

(3) Sed expectet emptor.] As the actions, wherein the vowcher 
ſhall be, and the heire to be vowched are ſet downe in certaine, ſo 
the perſon that is to vowch is alſo ſpecified, ſo as if any other vowch 
the heire of the huſband, the paroll ſhall demurre for his _—_— 
and therefore the purchaſer or buyer of the huſband is onely he, by 
reaſon of this word emptor, that is bound by this ſtatute. 

Therefore this emptor muſt have three properties: 

1. He muit be emptor, that is, purchaſer immediately from the 
baron, and therefore if this emptor alien in fee, the alienee is empror, 
that 15 a purchaſer, but becaufe he is not the immediate purchaſer 
from the baron (albeit he may vowch the heire of the baron as aſ- 
ſignee) yet is not hee bound by this ſtatute. 

(2) He that is an empror within this act mult be the tenant in deed 

againſt whom the ci in vita, or fur cui in vita is brought, and 
cherefore in the caſe before, if the ſecond alienee vowch him that 
was immediate emptor, yet if he vowch the heire of the huſband, 
the paroll ſnall demurre for his nonage, and the demandant ſhall 
not have judgement maintenant, becauſe the cui in vita, Sc. was 
not brought againſt him that was immediate emptor, as tenant in 
deed of the land, but he came in as vowchee; ſo it is if he that 
was immediate emptor commeth in by receit upon default of tenant 
for life, he is not bound by this act, cauſa gua ſupra. 
3. * He muft be 2% emptor, and not alter ipfe, and therefore if 
the immediate emptor dieth, albeit his heire ſitteth in his aunceſtors 
ſeate, and 1s alter idem, yet is not the heire bound by this act, be · 
cauſe hee is not 1% idem. 

Now what eſtate an empror ſhall have, he that purchaſeth any 
cate of freehold, be it in fee- ſimple, fee-taile, or for life, he is an 
ter or purchaſer within this act, and yet the words of this act 
* gut alienat jus uxoris ſuæ. | 


For 


46 E. 3. age 76. 


* Contr, judicat 
in 14 E. 1. in 

Banco Rot. 8. 
Buck. The later 


authorities haye 


over-ruled the 
judgement given 
the next yeare of 
the ſtatute. 

7 E. 2. age 139. 
46 E. 3. ib. 76. 
6 E. 3. 46. 

17 E. 3. 59. 
Lib. 1. fol. 15. 
Sir William 
Pelhams caſe. 
Lib. 4. fol. 50. 
A. Ognels caſe. 
Li. 6. fo. 5. 
Markal. 

73 E. 2. 
vowcher 210. 

8 E. 2. judge» 
ment 240. 


E. 2. age 139. 
E. 3. 49. 
|, Com. 17. 47- 
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20 E. 2. age 126. 
19 E. 3. ib. 2. 
9 E. 3. 4. 

18 E. 4. 16. 


Vide Mich. 
14 E. 1. ubi ſup. 
adjudged that 
this ſtatute ex- 
tendeth to the 
ſecond vowchee, 
but the later 
books are to the 
contrary in this 
pre alſo. 

16E. 3. age 47. 
47 — 3 ib. 76. 
14 H. 7. 19. 
b 3 E. 2. 9 Wl 
210. 8 E. 2. 
jugement 140. 
Gloc'. cap. 3. 


7 
6 
Þ 
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For this word [alienare] ſee the ſtatute of Glouc' and the next 
chapter enſuing. 

Alſo if the baron alien, though it be for no valuable conſidera. 
tion, yet is he an emptor, that is a purchaſer within this ſtatute, 

(4) Uſque ad etatem warranti fui.] And at the full age of the 
vowchee the tenant ſhall ſue a reſummons. 

For the order of proceeding herein ſee the booke of entries, 

(5) De warrantia ſua * This act doth extend as well 
to a warranty in law, for example, in reſpect of a reverſion, &c, 
as to a warranty in deed. And albeit the ſtat. of 32 H. 8. doth not. 
withſtanding the alienation of the huſband, &c. give to the wife 
and her heires a right to enter, as by that act appeareth, ſo as the 
wife or her heires are not driven to their action, as at the time of 
the making of this act they were, and therefore this act may ſeeme 
to ſome to be of no great uſe, yet for divers points of notable learn. 
ing, and for the diſcuſſing of like caſes ſtanding upon like reaſon, 
as you have perceived, wee held it very profitable and neceſſary 
to be explained. 
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3 E. 2. vowcher 
210. 8 E. 2. 

judgement 140. 
Raſt. fol. 135. 


3 E. 2. ubi ſupra. 
8 E. 2. ubi ſupra. 
9 E. 3. 4. 6 E. 3. 
46. 32 H. 8. 
cap. 28. 


CAP. XLI. 


STATUI T dominus rex, quod fi 
abbates, priores, cuſtodes hoſpita- 
lium, et aliarum domorum religioſa- 


rum (1) fundatarum ab ipſa, vel d 


progenitoribus ſuis (2) alienaverint 
(3 de cetero tenementa domibus ipſis 
ab ipſo vel a progenitoribus ſuis collata 
(4), tenementa illa in manum domini 
regis captaniur (5), et ad veluntatein 
ſuam teneantur, et enter amittat 
ſuum recuperare, tam de tenementis 
quam de pecunia, quam paiavit, Si 
autem domus iila d com”, baron” vel 
ab alus fundat* fuerit (6), de ten” ſic 
alienat' (7) habeat ille, & quo vel d eu- 
Jus anteceſſore ten* fic alienat” colla- 
tum fuerit, breve ad recuperand* (9) 
ten” illud in dominico, quod tale eft : 


Præcipe tali abbati, quod 

L 457 ] eidem domui collatum fruit in 

| vel anteceſſores ſuos, et quad ad prædict | latin 
nationem, quam predit? ablas fecit de prædidto ten contra formam conn 


prædictæ, ut dic. 


Eodem modo de ten* dat” pro can- 
taria ſuſtinenda vel luminari in aliqua 
eccleſia vel capella, vel alia elcemoſyna 


ſuſtentanda 


O UR lord the king hath ordained, 
that if abbots, priors, keepers of 
hoſpitals, and other religious houſes 
founded by him or by his progent- 
tors, do from henceforth aliene the 
lands given to their houſes by him or 
by his progenitors; the land ſhall bc 
taken into the king's hands, and 
holden at his will, and the purchaſer 
ſhall loſe his recovery as well of the 
lands, as. of the money that he paid. 
And if the houſe were founded by an 
earl, baron, or other perſons, for the 
lands ſo aliened, he from whom, or 
from whoſe — ed - 
aliened was given, ave 2 
to recover hy ſame land in demeſne, 
which is thus: 


fate Sc. reddat B. tale ten um 


iberam eleemoſynam (8) per prad' B. 
reverti debet per ali 


In like manner for lands ah for 
the maintenance of a chantetr); 


light in a church or chapeh ct 1 


Cap. 41. | Weſtm. ſecond. 


(10). Et i forte ten fic dat” (12) given be aliened. But 
pro cantariay luminari, paſtu paupe- given for a chantery, 
rum, vel alia eleemaſyna ſuſtentanda nance of poor people, or 


valoris tenement”, vel majorem. Gloc. of the land, or more. 
cap. 4. 


6 Ed. 1. c. 4. 11 Rep. 63.) 


At the common law, as it appeareth by Glanvill, Nec epiſcopus, 
vec abbas, quia eorum baronie ſunt de eleemoſyna domini regis, et ante- 
ceſorum ej us, non poſſunt de dominicis ſuis aliquam partem dare ad re- 
manentiam fine afſenſu et confirmatione domi ni regis. 

The meaning whereof is, that ſeeing thoſe that hold of the king 
ter barexiam, did hold of the king in capite, that therefore, by his 
opinion, they could not alien any part thereof without the kings 
aſſent; but yet if the biſhop with the aſſent of his chapter, or the 
abbot with the aſſent of his covent, and the like, had aliened the 
land, the eſtate of the alienee could not have been avoided. 

See the charter of H. 1. of the foundation of the abbey of 
Reading in the 26. yeare of his raigne, wherein you ſhall reade, 
Yui autem, Deo annuente, canonica electione abbas ſubſtitutus fuerit, non 
cum ſuis ſecularibus conſanguineis, ſeu quibuſiibet aliis, eleemaſ nas mo- 
naſterii male utendo diſperdat, ſed panperibus, et peregrinis, et hoſpitibus 
feſcipiendis curam gerat, terras cenſuales non ad feodum donet. 

So as no doubt the alienation was againſt the minde of the 
founder, et contra formam donationic, yet they having a fee-ſimple, 
the common law reſtrained them not from alienation, concurrentibus 

gu in jure reguiruntur. | | | 

So as the miſchiefe was, when the alienation was a barre to the 
ſucceſſor. | | 

(1) Hab bates, priores, cuſtodes boſpitalium, et aliarum domorum 
religiofarum.) Seeing this act beginneth with abbots, &c. and con- 
cludeth with other religious houſes, biſhops are not comprehended 
within this act, for they are ſuperiour to abbots, &c. and theſe 
words [other religious houſes] ſhall extend to houſes inferiour to 

em that were mentioned before. | 
Ns biſhops are not properly religious, that is, regular, but 
— Aa yet this act doth referre to inferiour houſes that are 

Rag call and ſecular, as hereafter in this chapter ſhall ap- 


See the firſt : | 
part of the Inſtitutes, ſe. 133. 
2 2 tit. Alienation 1 8 | 2 
„ Paatarum ab ipſo, vel à progenitoribus ſuis.] Albeit he 
i gen 
ut giverh the firſt land upon railing and creation of the houſe be 
the 
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ſuftentanda, fi ten' fic dat alienetur alms to he maintained, if the land 


if the land ſo 
light, ſuſte- 
other alms to 


vel faciend', non fuerit alienat', ſed be maintained or done, be not aliened, 
ſabtracta fuerit hujuſmodi eleemsſyna but ſuch alms is withdrawn by the 
fer biennium (11), competat actio do- ſpace of two years, an action ſhall 
natori aut ejus hæredi (13) ad peten- lie for the donor or his heire to de- 
dum tenement” fic datum in dominico, mand the land fo given in demean, 
ſcut flatutum eff in flatuto Gloaceſ as it is ordained in the ſtatute of 
(44 de tenementis dimiſſis ad facien- Glouceſter for lands leaſed to do or 
dum vel reddendum quartam partem to render the fourth part of the value 


(12 Rep. 72. 1 Roll, 166. Regiſt, 238. Fitz. Brief, 291. Fitz. Ceſſavit, 15. 18. 24. 44. St. 


Glanv. I. 7. ca. 1. 


Li. 5. fo. 10, 11. 
de jure regis 
eccleſiaſtico. 


40 E. 3. 27. 

46 E. 3. for · 
feit ure 18. 

li. 2. fo. 46. 
Leveſq; de 
Cant. caſe. 

2 Mar. Dier, 
109. 33 H. 8. 
Caſs 30. 

34 & 35 H. 8. 
c. 15. Art. ſuper 
Chart. cap · 11. 
Vide h'c poſtea, 
Cape 47. : 

33 E. 3. aide le 
Roy 103. 
F. N. B. 211. h. 
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40 E. 3. 27. 

F. N. B. 211. 
Vet. N. B. 142. 
46 E. 3. for- 
feiture 18. Ca- 
pit. eſcheat” 
Vet. Mag. 
Chart. 161. 


See the books 
laſt before men- 
tioned. 


Hil. 38 E. Js 
Rot. 14. Coram 
rege Abbot de 
$conleys caſe. 


45 E. 3. 18. 
F. N. B. 211. 


7 H. 6. 2. 


F. N. B. 211. 
Regiſt. 


T3 H. 7. 5 8. 
45 E. 3. 18. 
Stamf, Prer. 
F. N. B. 212. 


Weſtm. ſecond. Cap. 41; 


the founder, though it be much leſſe then the lands after given to 


the houſe in /iberam eleemoſynam, yet this act doth extend not one! 
to lands ratione fundationis, but alſo to lands ratione dorationi; 
they were given ix liberam elcemoſynam. Vide hereafter in wy 
chapter. | 

(3) Alienaverint.] This act ſpeaketh of an alienation made b 
abbots, &c. but it muſt be intended of alienations with the aſe 
of the covent, or elſe the ſucceſſor might recover the fame by a 
writ of entry fine afſenſu capituli; for where acts of parliaments 
give remedy, it is ever intended that it ſball not be iltuGr . 

And albeit this act ſpeaketh of the abbots that alien, it is under. 
ſtood when the abbots alien with conſent, as is aforeſaid, thereh 
is a right veſted in the king; and albeit the abbot dieth, yet the 
king may have an office to finde his right, and recover the land 
in the time of the ſucceſſor; and ſo may a common perſon have 
remedy 1n that caſe, as ſhall be ſaid hereafter. 

And ſome have ſaid, that this alienation is intended when the 
alienation is in fee, and not when the eſtate is made but for life, 
or in taile; but then ſhould the ſtatute bee of ſmall effed, for then 
might hee make many gifts in taile, or multiply leaſes for many 
lives, without reſerving the accuſtomed rent, and thereby utterly 
overthrow the houſe, as in former times it hath done. 

As you may reade that it was found by inquiſition in the raigneof 
E. 3. that Thomas de Pipe, abbot of the monaſtery of Stonely, in 
the county of Warwick (of the foundation of king Henry fit 
Empreſſe (which was H. 2.) and that he gave to the ſaid houſe i 
liberam eleemoſynam, the mannor of Stonely in the ſaid county) 
alienavit diverſis hominibas particulariter, prout patet inferius, vis. 
ljabellz de Beneſhale concubinæ dicti abbaiis, et Fohanni filio corunden 
abbatis et I/abell» primogenito filio unum meſſuagium, et unam caruca- 
iam terre, et decem mercatus redditus cum pertin” in Hynban. Ha- 
bendum et tenendum ad terminum vitæ eorundem Iſabellæ et Jobunit 
abſque aliquo inde reddendo annuatim and found alſo divers otter 
leaſes for lives of parts of the ſaid mannor made to divers perſons, 
to and for the benefit of the {aid abbot, and of his concubine, and 
of her and his baſtards; but it is beſt to uſe the words of the re- 
cord itſelfe, 4%; aliguo inde reddendo wel pre manibus inde de ei 
dem percepto ſed tanturmmodo ad opus er proficuum ipfius abbatir, et maxi- 
me pro ſuftentatione et inventione prædictorum Iſabellæ et purrorum 
eorundem abbatis et 1/abellz, gui excedunt numerum monachorum ſuurun 
miſſas celebrantium, ſi forte deponeretur de ſtatu jus, c. 

Sometime alienare is taken for alienum facere, and therefore if 
land be recovered in value, &c. the founder ſhall have a writ df 
contra formam within this ſtatute, 

If the abbot with conſent of the covent doth charge the land, 
this is not within this act, for no land or tenement is aliened. | 

(4) Collata.] Lands and tenements given in free almoign* 
after the foundation ratione dotationis, are within this word [collate] 
which extendeth as well to lands ratione dotationis, as to lands '# 
tione fundationis. | e 48 lf 

(5) In manum domini regis capiantur.] The king in this vs 
mult have an office found for him, and a fire fac againſt the rd 
tenant, by the intendment and conſtruction of this act, for aha 
ceflary incidents are to be underſtood, and in the fir” fac the 
tenant is not concluded by any trial had againſt the abbot (6) # 


Cap. 41 Weſtm. ſecond. 


(6) Si aut? domus illa @ comite, barone, vel aliis fundata fuerit.] 
Having provided remedy when the king was founder, now this 
act provideth when a ſubjeR is founder. 

(7) Tenementum fic alienatum. ] Theſe words couple all that hath 
beene ſaid before to this branch. 

(8) Collatum fuerit in liberam eleemo/inam.) So as of neceſſity the 
lands and tenements within the purview of this act muſt be given 
in frankalmoigne, for ſo be the words of the writ framed and 
formed by this act. ; 

Fleta treating hereof, ſaith, Alia ef cauſa cum res detur in elee- 
moſina, et alienetur, in quo caſu proviſum fuit quod breve de ingreſſu 
ad recuperandum hujuſmodi tenementum alienatum in dominico. Vide 
capit' Eſchaetrie, Vet” Magna Charta 161, : : 

(g) Habeat, &c. breve ad recuperandum.] This branch faith, 
habcat breve : but what if the alienation be of ſuch a tenement or 
hereditament, as there heth no writ of contra formam collationts ? 
As for example, if an advowſon be aliened contra formam colla- 
lionis, the founder ſhall preſent, becauſe he can have no writ; for 
when a right is given, the law with it will give a remedy, ſo as 
this act is to be underſtood, that his remedy ſhall be by Writ, where 
a writ doth lye. 

After a recovery had by force of this writ againſt the abbot, 
there muſt be a ſcire fac? (as bath been ſaid) againſt the tenanr 
of the land, who is not concluded by any triall, &c. had againſt the 
abbot, &c. 

Vide 32 E. 3. tit. Breve 291. for the form of this writ. 

The heir ſhall have this writ for an alienation in the time of 
his anceſtor, for the right of action once veſted in the anceſtor can- 
not dye, | 

This writ alſo lieth againſt the ſucceſſor for an alienation made 
by the predeceſſor, notwithſtanding theſe words in the wiit, pre- 
dictus aha; or the heir may have an action againft the ſucceſior. 

This action of contra formam collationis conſiſteth onely in pri- 
vity for none but onely for the founder, or donor, or his heire, and 
not for any ſtranger. 

(10) Eodem modo de tenemento dato pro cantaria ſuſtinenda, vel 
uminari in aliqua ecclefia, ſeu capella, wel alia eleemofina juſtinenda, 


i tenementum fic datum alienetur.] Eleemgſina : ſee the firſt part of 


Tenure per omoſue, et le lattin com” fur ceo. 

This is a clauſe of reference, eodem modo, Ac. But this clauſe 
extendeth not to the lands or tenements parcell of the foundation 
of the abbey, or priory ; for the former branches of this act had 
made ſufficient proviſion for them. 

But this clauſe extendeth to lands or tenements given to any 
ecclefiaſticall perſon, that is, either religious, as abbots, priors, &c. 


Chauntery prieſt, or of a light, or any other charitable or almſ- 


deeds, or when a chauntery is incorporated, and lands given for 
maintenance of the ſame, 


the Inſtitutes, ſect. 133, &c. et le Cuſtumier de Norm. cap. 32. 


or ſecular, as parſons of churches, deans, &c. for the finding of a 
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23 E. 3. contr? 
collat. 3. 
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Regitt. 238. 
F.N.B. 211. 4, 
1. Part of the 
Inſtitutes, ſes 
136, 137. 
What Free al- 
moigne is. 
Fleta, lib. 5, 
ca. 24. 


29 E. 3. Contra 
formam collat. 8. 
F. N. B. 211. f. 
32 E 3. Ceſſavit 
24. Fleta, I. 5. 
C. 34, 

For this writ, 


32 E. 3. Bre. 
291. 17 E. 3. 
Contra form. 
collat i. 32 E. 3. 
Bre. 291. 2 f. 4. 
17. F. N. B. 211. 
Regiſt. 238. 
Vet. N. B 242. 
Lib, intrat. Raſt, 
126. S:e the 
laſt clauſe of this 
chapter. 

* 7 R. 2. Ceſ- 
ſavit 18. F. N. B. 
211. 


7 H. 4. 20. 


10 H. 6. 5. b. 


Regiſt. 238. 
F. N. B. 209. Kk. 


And this branch being generall, wiz. De tenemento dato pro can- 
taria, Sc, the ſame CK, rn aſwell to biſhops, and all other ſe- 

. cular perſons, or ecclefiaſticall, as religious, conſiſting of one ſole 
, 22 aggregate of many: and ſo note the dive lity between 


ö lame the former branch, and the ſeverall reaſons of the 


II. Ixsr. "+ oh By 
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12 2 38.2 By theſe words [eedem meds] if lands were given to an abbot, 
32". 3." 10-297 pro cantaria ſuſtinenda, aut pro paſtu pauperum, or other ſuch ſervice 
oo che cen in certain; and the abbot aliened with conſent of the covent, yet 
Chart, The. the contra formam collationis did lye againſt the abbot upon this 
See the firſt part branch, by reference to the former branch. 


of che Inftitures, (1 1) Et / forte tencmenta fic data, pro cantaria, luminari, paſty 0 


* ? = pauperums wel alia eleemofina ſuſtinenda, vel facienda, non faerit alie. 
on 4 3 ] na!a, ſed fjubtrata fuerit Iujeſinadi eleemrfina fer bien nium.] By this 
F.N B 209. K. branch is a ceſſavit given, where lands were given to finde a 
copit' Eſchaet? ch plein to ſing divine ſervice, or to finde a light in ſuch a church, 
Vet. Magna &c. or to diſtribute certain bread and beer every day, week, or 
Charta, 162. moneth to poor people, &c. 

1 (12) Tenementa fic data, &c.] This branch extendeth not to a 
ſeQ. 137. gift in tail, for the donor ſhall not have a ceſſavit within this ſtatute, 
7 H. 4. 20. It is holden, that this branch concerning the ceſſavit, extendeth 
F. N. B 210. F. not to lands or tenements given by the founder upon the founda- 
SP ker tion of the houſe; albeit, as it appeareth by the ſaid charter of 
ay oort of the H. 1. the lands were generally given, not onely for celebration of 
I: ſtitutes, divine ſervice in the church, &c. but for ſuſtentation of poor peo- 
ſe. 137. ple, or other almes deeds, which are alſo adjudged in law divine 

ſervice. 

11 R. 2. And this clauſe, that giveth the ceſſavit, referreth onely to the 
View Gg. laſt branch concerning chauntries, lights, and other particular 


r. part of the 
Juftitutes, ſect. 


almes deeds, and not to the former branch concerning the founda- 
tions and dotations ix libera elcems/ina in generall ; for this branch 
extendeth not at all to lands given in free almoigne, as the frl 
and ſecond clauſes did, for in free almoigne no certain ſervice 1s 
to be done, and therefore for them no ceſſavit can lye, but |yeth 


1 137: onely where particular divine ſervices are mentioned. 

x. part of the Note here the excellent judgement of the makers of this act, 
EN on fer they, for alienation of lands given in free almoigne, that i, 
210.E. for celebration of divine ſervices, &c. incertain, gave a contra 


F. N. B. 209. K. 


Pl. Com. 58. b. 


12 H. 4. 24. 
14 H. 4+ 4. 


formam collationis, but gave no ceſſavit for ceſſer, becauſe no cel- 
ſavit could lye for divine ſervice incertain ; but for divine ſervice 
certain, both a contra formam cellationis, and a ceflavit reſpeCtively 
by this act doth lye, aſwell as an avowry for the ſame at the com- 
mon law. 

(13) Competat actio dinatori, aut ejus hæredi.] In this caſe the 
heir ſhall upon this branch have a cœſavit pro paſtu pauperum, for 
the ceſſer done in the life of his anceftor, but fo ſhall not the heir 
of the lord in a ceſſavit upon the ſtatute of Gloceſt': and the 4 
ſon of the diverſity is, for that in a ceſſavit brought upon — 
branch ge paſlu pauperum, no tender of the arrerages ſhall be by the 


| tenant to the demandant, becauſe they belong to the poor, a 


never belonged to the demandant or his anceſtor; but nb - 
and ſervice upon the ſtatute of Gloc' belonged to the lo 10 
whom the tender was to be made, but his heir is out of that 
tute, becauſe the tender of the arrerages in the life of the a! 


belonged not to him. i branch 4 

(14) Sicut flatutum eft in flatuto Glo.) Although this "flood, ©; 
hath a reference to the ſtatute of Gloc?, yet it 1s to be unce 5 90 
to extend to ſuch clauſes of that act, as may ſtand with Wo 6 reli 
law and ccnveniencie, as you perceive by an example be port 


membred, et fc de fimilibus. | 
* e cal 


p. 


Cape 42- 


CAP. 


E mareſeallis domini regis (1) 

de feado camerariis (2), cuſto- 
dibus hoſtiorum in itinere Juſtic', et 
oroiontibus dirgam portantibus coram 
juſtic' apud Meſtm', qui officium illud 
babeant de feodo (3); et gui plus exi- 
gunt ratione feodi ſur quam exigere 
conſucuerunt, ſecundum quod multi que- 
runtur ſuper eos qui flatut” cur” d 
multo tempore viderunt et ſciunt, do- 
minus rex inquiri fecit, quem flat” 
predieP miniſiri de feodo habere con- 
ſueverunt temporibus retroactis, et per 
inquiſitionem (4) flatuit et precepit, 
guad mareſcallus de feodo qui de novo 
exigit palefridum 65 de camitibus, 
baronibus, et aliis per partem baroniæ 
tenent', quando homagium fecerint, et 
mhilominus ad malitiam eorum alium 


palefridum, et de quibuſdam (de qui- 


bus palefridum habere nin debuit ) 
palefridum de nova exigunt, ordinavit 
gued prædictus mareſcallus de quolibet 
comite et barone (integram baraniam 
(7) tenente) de uno palefrido fit con- 
tentus (6), vel de precio quale anti- 
quitus percipere conſuevit (8), ita 
qued fi ad hamagium, quod fecit, pale- 
fridum vel precium in forma præ- 
«2a ceperit, ad malitiam ſuam nibil 
capiat; | 


Et þ 1 ad homagium nibil ce- 


perit, a 


mam tenentibus, cum bomagium aut 
delitatem* pro baroniis furs fecerint, 
cap:at palefridum vel precium, ut pre- 

* eſt, | | 
loc idem de archiepiſcopis, et epiſ- 
cpr obſervand* 1. 87 bis az 
fr partem baroniæ tenent, five ſint 
| 's 10% five ſeculares, capiat ſecund* 
nem partis baronie, quam tenent 
(3). De religioſis tenent in liberam 
eleemofinam 


ad malitiam ſuam capiat. De 
abbatibus et prioribus integram baro- 


Weſtm. ſecond. | 461 


XLII. 


(CONCERNING che king's mar- 

ſhals of fee, chamberlains, por- 
ters in the circuit of juſtices and 
ſerjeants bearing vierge before juſ- 
tices at Weſtminſter, which have the 
ſame office in fee, and that alk more 
by reaſon of their fee than they have 
uſed to aſk, whereupon many do com- 
plain on them, that have known and 
ſeen the order of the court of lon 
time; our lord the king hath cauſe 
to be enquired by an inqueſt what 
the ſaid officers of fee have uſed to 
have in times paſſed, and hath or- 
dained and commanded, that a mar- 
ſhal of fee, which of new aſketh a 
palfray of earls, barons, and other 
holding by a part of a barony when 
they have done homage, and never- 
theleſs another palfray when they are 
made knights, and of ſome that ought 
not to give any, aſk a palfray: it is 
in like manner ordained, that the ſaid 
marſhal of every ear] and baron, 
holding by an entire barony, {hall be 
contented with one paliray, ar with 
the price of it, ſuch as he hath uſed 
to have of old; ſo that if he took a 
palfray, or the price of one, at the 
doing of his homage in form afore- 
ſaid, he ſhall take nothing when he 
is made knight; 

And if he took nothing at the doing 
of his homage, when he is made 
knight he ſhall take. Of abbots and 
priors holding an whole barony, when 
they do homage or fealty for their 
baronies, he thall take one palfray, or 
the price, as afore is ſaid. 

And this fhall alſo be obſerved 
amongſt archbiſhops and biſhops. 
Of ſuch as hold but a part of a ba- 
rony, whether they be religious or 
ſecular, he ſhall take according to 
the portion of the part of the barony 

3 F 2 | | that 
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eleemoſinam, et non per baroniam, vel 
partem baroniæ, nibil de catero exigat 
mareſcallus. | 


Et conceſſit daminus rex, quod per 
hec flatutum non præcludatur mareſ- 
calins ſuus de frodo in plus petendo, ſi 
inbeſberum oflendere poterit, quod jus 
hahcat plus petent: (10). 

Camerarie demini regis habeant de 
caters de archiepiſcopis (11), epiſ- 

copie, abbattbus, prioribus, 

[ 452 J et als perſons eccleſiaſticis, 
comit', baron', integram 
baroniam tenent', rationabilem fidem 
cum homagium aut fidelitatem pro 
baronus ſuis fecerint. Et fi per 
partem baroniæ teneant, capiant ra- 
tianabilem finem ſecundum portionem 
ipſas contingentem. Ali vero abbates, 
priores, religiaſi, et ſeculares non te- 
nentes per baroniam, vel partem ba- 
roniæ, non diſtringantur ad finem fa- 
ciend (12), ſecundum quod de tenen- 
tibus fer baronam vel partem baroniæ 
diftum gi, ſed fit camerarius de ſu- 
periwr: indumento contentus, del de 
precio indumenti : quod plus honeſtè 


diftum eſ pro religiaſis quam ſecula- 


ribus, quia honeſiius eft, quod religioſi 
faciant pro ſuperiori indumento, quam 
exuant, 


W. 1, cap. 40. 


Weſtm. ſecond. 


| Cap. 42. 


that they hold. Of religious 
that hold in free alms, 2 not * 
barony, nor part of a barony, the 


marſhal from henceforth ſhall demand 


nothing. 

And our lord the king hath grant- 
ed, that by this ſtatute a marſhal of 
fee ſhall not be barred hereafter to 
demand more, if he can thew that he 
hath right unto more, 

'The king's chamberlains from 
henceforth ſhall have of archbiſhops, 
biſhops, abbots, priors, and other 
perſons ſpiritual, of earls and barons 
holding an entire barony, a reaſonable 
fine when they do their homage or 
fealty; and if they hold by a part of 
a barony, they ſhall take -a reaſonable 
fine according to the portion to them 
belonging. Other abbots, priors, 
and other perſons ſpiritual and tem- 
poral, that hold no entire barony, nor 
part of a barony, ſhall not be diſ- 
trained to make fine, as it is ſaid by 
them that hold by a barony, or part 
of a barony, but the chamberlain ſhall 
be contented with his upper garment, 
or with the price thereof; which is 
done in favour of perſons religious 
more than of lay perſons; for. it 1s 
more convenient that religious men 
ſhould fine for their upper garment, 
than to be ſtripped. 


The miſchief before this ſtatute was, that not onely the marſhal) 


and the chamberlein of the kings houſe, but ſome inferiour oficers, 
as the porters, or door-keepers of the juſtices in eyre; and like- 
wiſe the bearer of rods or ſtaves before the juſtices at Weſtminſter, 
did extort of the ſubject exceſſive fees, more then was due to them: 
whereupon many that of long time had known the kings cout, 
and other the ſaid courts, did greatly complain; for remedy where- 
of this act was made; the particular miſchiefs ſhall be ſpecified 8 he 


their due places. Kos M 
The ſtatute of W. 1. had provided againſt the extortion 
ſerjeants, cryers, and marſhals of juſtices in eyre, and of other ju pe 
| tices z now this act provideth againſt the officers following. co 
Brit. fo. f. b. (1) De mareſchallis domini regis.] This is intended of the mal. i 
x. partof theIn- tha of the Eiogs houſe. Of this officer Britton ik thas, 2 
itutes, ſect. e mare/chal de noſire hoftele teigue noſtre lieu deins la vierge . m 
IE Ser- Hoſtle, 2 10 Te ewe of 15 kings houſe and this marſhall ie ar 
Fiete 4 13. 2. c. 3, à court of juſtice, as elſewhere we have ſhewed. tit 


4z 5. Lib. 10. fo. 68, &c. Lib. 6. fo. 20, 21. Lib. 7. fo. 17. Fleta, li. 2. C 6. . 2) Dr 
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2) De camerariis.] This is alſo intended of the chamberlein of 
the kings houſe. The 1. chamberlein of the kings houſhold is a 
great u A of the kings houſe, ſo called becauſe his office doth 
piincipally concern the chambers, that is, matters above the 
ſtairs; of his office, Fleta writeth thus, Camerarius autem, et ſub- 
miniftri cameræ a juriſdictione ſen', et mar exempti ſunt, veluti omnes 
garderobarii, ut in gui buſdam; non enim eætendit ſe juriſdictis ſen ad 
medica d licta camerariorum, vel garderobariorum audienda, vel ter- 
minanda, es quod ex conſuetudine hoſpitii ſunt exempti, dum tamen illi 
de quibus exigi contigerit cur” coram ſenejch*, cameris regis et reginæ, 
ac garderobæ affidut fint intendentes ; ſed coram ipſes theſaur” et ca- 
nerar' audiantur queri moniæ de hujufmodi miniſtris et ſubditis ſuis, et 
terminabuntur, præſente tamen clerico regis ad placita aulæ deputato; 
ita quod de finibus, et amerciament” ex hujuſmodi placitis provenientibus 
nihil regi depereat. Debet enim camerarius decenter diſponere pro letto 
regis, et ut cameræ tapelis, et banquerits ornentur, et quod ignes ſuffie 
cienter fiant in caminis, et providere ne ullus defeetus inveniatur qua- 
tenus officium ſuum contigerit. Obſerve here, what anciently be- 
longed to the office of the chamberlein of the kings houſhold. 

(3) De feodo.] Theſe words are not onely meant of them that 
have a fee-ſimple in their offices, but ſuch as have any fixed eſtate, 
either in tail or for life, and ſo are theſe words intended. through- 
out this at; and the office of the chamberiain of the houſhold 
was never granted in fee: and ſome do hold, that the ſenſe of theſe 
words [42 feodo] are ſuch officers as have fees due, and belonging 
to them, 

(4) Per inquifitionem.} Obſerve here, that before the king, the 
lords and commons made this law, the kiag did inquire by oath of 
a jury ſworne cf the truth and certainty of the fees hereafter in 
this act ſet downe. 

(5) Nuo mareſchallus de feodo qui de novo exigit palefridum, 7 
Before this act the marſhall of the kings houſe claimed and di 
take for his fee of every earle, baron, and of others holding by 
part of a barony, when they did their homage, his palfrey; and 
notwithſtanding, when they were made knights, did challenge and 
take another palfrey; wherein he did wrong in two reſpects: 

1. That in that caſe hee tooke two palfreyes where hee ought to 
take but one. 

2. That he tooke one of them, that held by part of a barony, 
both which are remedied by this act. 

(6) Prædidtus mareſchallus de quolibet comite et barone integram 
baroniam tenente de uno palfrido fit contentus, Fc.) So as by this act 
he ought to have but one palfrey, both at his doing of homage, 
and at his making of knight. 


(7) Per integram baroniam.] What a whole barony is, and of Mag, Chart. e. a. 


how many knights ſees it confiſteth, hath been before ſhewed, 
Magna Charta, cap. 2. | 
And if one had divers baronies, yet ſeeing that he was but one 
perſon, the marſhall ſhould have but one horle, 4e uno palefrido fit 
contentus ; and ſo it is of one that is made knight, though he hath 
9 9 fees. | 
el de precio quale antiquitus percipere conſuevit.] That we 
may ſay once for all the OE OT of 0 dark of every 
archbiſhop, biſhop, abbot, prior, earle, or baron holding by an en- 
ure barony is x. 1, 88 | 
3 F 3 Alſo 
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Alſq the auncient price of the horſe of one that is made kn; 

or that doth homage, having no part of a barony, is v. marks, 
See the ſtatute of 4 H. 4. cap. 23. 

(9) De hiis qui partem baronie tenent, Foe fint religiofs, free je. 
culares, capiat ſecundum portionem partis baroniz.) As for example, 
if he hold by halfe a barony, he ſhall pay v. I. which is halfe the 

rice of the horſe of him, that holdeth by an entire barony, and 
o according to rate of the value of the horſe, &c. 

But the marſhall ſhall take nothing of religious or eccleſiaſtical 
perſons that hold in liberam eleemeſj nam, et non per baroniam, nec per 
pariem baroni &. 

(10) Non præcludatur mareſchallus de feodo in plus petendh, f 
in foſterum oftendere poterit quod jus habet plus petendi.] Here is a 
ſaving for the marſhall of his right of demanding other fees upon 
better proofe made; but at the making of this act it appeared by 
the ſaid inquiſition, that no other fees were due to him, then are 
here expreſled ; but note there is no faving for the chamberlain. 

(11) Camerarii domini regis habeant de cetera de archiepiſcetis.] 
The kings chamberlaine, that is, the chamberlain of the kings 
houſhold ſhall have a reaſonable fine, when any eccleſiaſtical! 
or lay perſon, holding by an entire barony, doe his homage or 
fealty, and of them that hold by part of a barony a reaſonable fine 
according to the portion which they have. 

SO as nothing 1s due to the kings chamberlain when one is made 
knight, as it appeareth by the context of this. 

(12) Alii vero abbates, priores religirft et ſeculares non tenentes per 
baroniam wel partem baroniæ non diſtringantur ad finem faciend". 
They which hold not by a barony, nor part of a barony ſhall yeeld 
no fine to the chamberlain, but the chamberlaine of them ſhall have 
their uppermoſt garment, or the price thereof; and it is more honeſt 
for the chamberlain to take the price in that caſe of the eccle- 
ſiaſticall perſon, then of the ſecular, and the reaſon is there ren- 
dred, guia honeſlius eft, quod religigſi ſolvant pro ſuferiori indunentd 
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ght, 


CAP. XLIII. 


ROHIBEATUR de catero hoj- BE it prohibited from henceforth 


pitularns et templariis (1), ne de 


to hoſpitallers and templars, that 


cetero trahant aliquem in placitum hereafter they bring no man in plea 
coram cos ſervatoribus privilegiorum before the keepers of their privileges 
ſuorum de aliqua re, cujus cognitio for any matter, the knowledge where- 
ſpectat ad forum regium (2): qued ſi of belongeth to the king's as 
fecerint, primo reftituant damna parti which if they do, firſt, they ſhall ) 

gravatæ, et verſus dominum regem damages to the part grieved, 

graviter puniantur (3). Prohibet be grievouſly puniſhed unto the king. 


etiam dominus rex conſer vatoribus pri- 


The king alfo prohibiteth to the 


vilegiorum eorundem, ne de catero (ad keepers of ſuch privileges, that * 
inſlantiam hoſpitulariorum, templario- henceforth they grant no __ 

rum, aut aliorum privilegiatorum) the inſtance of hoſpitaller 3 _ 
(4) concedant citationes, priuſquam ex- or other perſons privileges, „ 
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primatur ſuper qua Te feri debeat ci- be expreſſed upon what matter the 
tatio (5). Et fi viderint hujufmods citation ought to be made. And if 
cmſeruatores, quod petatur citatio de the keepers do fee that a citati n is 
aliqua re, cujus cognitio ſpectat ad required upon any matter, the know- 
forum regium, hujuſmodi conſervatores ledge whereof belongeth to tue ging's 
nec citationem faciant, nec cagnaſcant. court, the keepers thall neither make 
Et , aliter fecerint (6) conſervatores nor knowledge the citation. And 
(7), reſpondeant parti leſe de damms, if the keepers do- otherwiſe, they thall 
it nibilominus verſus dominum regem yield damages to the party grieved, 
graviter puniantur. Et qui hujuſ= and nevertheleſs fhall be n 
modi privilegiati impetrant conſerva- puniſhed by the king And fo al- 
tires, ſubpriores, præſentator', ſacriſ- much as ſuch perfons privileged, 
tas, religioſns, qui nibil habent (8) depute keepers, fub-priors, cnanters, 
unde laſis, aut domino regs ſatisſacere ſextons, which be religious mon, and 
poſſint, gui audaciores fint (9) ad læ- which have nothing to ſatisfy tlie 
dend dignitatem domini regis (10) parties grieved, nor the King; Which 
quam eorum ſuperiares, quibus per be more bold to offend the king's 
eorum temporali pena poteft infligi: dignity than their ſuperiors, to whoin 
caveant de cætero prælati hujuſmadi puniſhment may be athgned by their 
obedientiariorum, ne permittant obedi= temporalties. Let the prelates of 
entiarios ſuos aſſumere ſibi juriſdic- ſuch obedients therefore beware from 
tionem in prayudicium domini regis et henceforth, that they do not ſuffer 
coronæ ſug, Quod fi fecerint, pro their obedients to uſurp any juru- 
ſaclo ipſorum reſpondeant ſui fuperiores, diction in prejudice of the king and 
ac fi de proprio facto ſus convidti his crown; and if they do, their ſu- 
ent (11). periors ſhall be charged for their fat, 

as much as if they had been coavict 

upon their proper act. 


(Regiſt. 39.) 


(1) Probibeatur de cætero hoſpitulariis et templariis.] The hoſ- [ 465 ] 
pitallers and templars had divers great liberties and priviledges, 
and among the reſt they held an eccleſiaſticall court before a . 
canoniſt or ſome of the clergy whom they termed canſer vater pri- 
vilegiorum ſuorum, which judge having in deed more authority then 
was convenient, yet did he dayly in reſpect of the height and 
greatneile of theſe two orders, and at their inſtance and direction, 
incroach and hold plea of matters determinable by the common 
law, for cui plus licet quam par eft, plus vult quam licet; and this was 
one great miſchiefe. 
Another miſchief was that this judge likewiſe at their inſtance F. N. B. 41. a. 
in Caſes, wherein he had juriſdiction, would make general] citations, 20 E. 3. ex. 
as pro ſalute animæ, and the like, without expreſſing che matter, Coin. 9 28 F. 3. 
Whereupon the citation was made, which alſo was againft law, and . Is YE 
der to the grievous vexation of the ſubject, both which miſ- d 
cluefes, or rather abuſes are remedied by this act. 
(2) Cujus cognitio fpettat ad forum regium.] This branch is in 
rmance of the common law. 
1505 Wued i fecerint, primo reftituant damna parti gravate, et 
defis dominum regem graviter puniantur.) By this branch the 
3F 4 hoſpitallers 
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hoſpitallers and templers are to yeeld damages to the party on 
od to be -rlevoully fined to the king, G they = * 
in plea before the conſervator of their priviledges of any thing de. 
terminable in the kings courts. — 

(4) Ad inſtantiam heſpit” templar” aut aliorũ privilegiatery,] 
Hereby it appeareth that their juriſdiction extended reſpectively, 
not onely to the hoſpitallers and templers, but to perſons privi. 
ledged, or within their priviledges, and for that caule the judge 
was termed conſerwator pri viligiorum. 

(5) Prohibet domiuus rex conſervatoribus, Fe, ne de cætero, H. 
concedant citationes privſguam exprimatur ſuper qua re fieri debeat tj. 
tatio.] This branch is in affirmance of the common law, as before 
in this chapter it hath appeared; and this agreeth with Linwood, 
who taketh a citation i» foro eccle/raſtico to be, as the writ in foro 
feculari, for ſo it is by him defined. Breve idem importat quod præ- 
ceptum wel citatio, et in eo continetur gravamen, ſuper quo procedit adtis 
ipſius agentis ſeu proſegquenl is. | 

(6) E, i aiter fecerint conſervatores, &c.] By this branch the 
party grieve ſhall recover his damages allo againit the ſaid judge, 
if he graunt any citation, or hold any plea of or for any matter 
determinable in the kings court, ſo as the party grieved ſhall have 
double remedy, both againſt the hoſpitallers and templers, and 
alſo againſt their judge, and the king to have a double fine in re- 
ſpect of the wrong done to his crown, and dignity, and the unjuſt 
vexation of his ſubjects. | 

(7) a army For this word ſee hereafter cap. 47. 

Alſo if the judge did graunt a generall citation without expreſ- 
ſing the cauſe, by colour whereof the party was troubled, he ſhould 
yeeld to the party damages, and be grievoully fined to the king. 

(8) Et quia hujuſmodi privilegiati impetrant conjervatores, fab. 
priores, præſentatores, facriſtas, religieſos, qui nihil halent.] Betore 
this act there was another miſchief or abuſe, and that was, that 
theſe hoſpitallers and templers, to defeat the remedy that was given 
to the party grieved againſt the judge in the caſes abovelaid by 
the common law, did conſtitute ſubpriors, chaunters, ſextens, and 
other religious men, which had nothing to ſatisſie the party griev- 
ed, nor the king (whereby it appeareth that the party grieved in 
the caſes aboveſaid had remedy by the common law) were more 
bold to offend againſt the kings crown and dignity then their ſa- 
periors, &c. for this miſchiefe, or rather abuſe, remedy is here 
provided. | 

(9) Qui audacicres fint.] The wiſdome of the common law was 
ever, that men of ability and ſufficient meanes to live ſhould be 
called to offices, and judiciall places for three cauſes: 

1. Firſt, for that they would feare to offend ; for men that are 
in place of judicature, and without meanes, are, as here it ap- 
peareth, boldeit to offend, 

2. They to maintaine their countenances are pronelt to bribe 
and extort. ; 

3. That if they offend, they may be able to ſatisſie the wo 
grieved, and the king his fine: which three cauſes doe appeare ® 
this branch. ; 

(10) Ad lædendum dignitatem regis.) Here it appeareth that 8 
croachment of juriſdiction by eccleſiaſticall judges N (0 


kings lawes is crimen laſæ dignitatis regis ; which app eth Of 


thel 


Cap. 44 
theſe words, and hereafter it is in this branch ſaid, in præ judicium 
domini regis et coronæ fue. 


(11) Luod fecerint, pro fatto ipſorum reſpondeant ſui ſuperiores, Pleta, ii. 6. e. 36. 


ac fi de proprio facto ſuo convict ent.] 
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Here is the remedy pro- reſpondeat ſupe- 


vided for the laſt mentioned miſchiefe or abuſe, viz. that the ſu- rior. 52H. 3. 


periors, that is, thoſe that appoint ſuch judges (as are not ſufficient 
to fatisfie the party grieved his damages, and tne king his fine) 


Stat, de Scac' 
W. 2. c. 2. & 11. 


44 E. 3. 13. 


ſhall out of their temporalties ſatisfic the ſame according to the 41 Aff. 10. 


rule of reſpondeat ſuperior. | 


50 E. 3. 5. 


And by the common law, if the coroner be inſufficient, the 39 H. 6. 32. 


whole county, who made election and choyce of him, ſhall zanguan 


2 H 6.ca. 10. 
I. 11. fo. 92. 


cr et ſuperior anſwer for him, and ſo ſhall the officer anſwer for The carle of De- 


his deputy. 


vonſhires caſe. 


Hil, 14 E. 3+ ex pte remem. regis in Scac' Rot, 9. Herlizans caſe. 39 H. 6. 32. 


CAT. 


DE cuſtodibus hoſtiorum in itine- 
ribus, virgam portantibus (1) 
coram juſticꝰ de banco : ordinatum eſt, 
quod de qualibet aſſiſa et jurata quam 
cuſlodiunt, capiant decem denarios tan- 
tum, de chirographis nihil, De his 
qu recuperant demandas ſuas verſus 
plures per defaltam, redditionem, vel 
al modo per judicium fine aſſiſa, vel 
jurat, nihil. De his qui recedunt fine 
die per defaltam petentis vel guerentis, 
nthil capiant. Et fi quis recupera- 
verit demandam juam verſus plures (2) 
per unum breve, et per re- 

[ 467 ] cognitionem aſſiſæ vel jurat 
| de quatuor denariis ſint con- 
tenti. Et ſimiliter fi plures in uno 
brevi nominati per recognitionem aſſiſæ 
vel juratæ recuperaverint demandam, 
de quatuor denariis ſint contenti. De 
bis qui faciunt hamagium in banco, de 


ſuperiori panno int contenti. De 


magns aſſiſts, attinctis, juratis, et quello 
percuſſo ii. d. tantum capiant. | De 
his qui vocati ſunt coram juſtic* ad ſe- 
end, vel defendend” placitum ſuum, 
_ capiant pro egreſſu vel ingreſſu. 
. 22 coronæ de qualibet duodena 
, lantum capiantur. De quolibet 
pr ſmario deliberata iv. d. tantum ca- 
Pantur, De qualibet cujus pax pro- 
clamata 


XLIV. 


(CONCERNING porters bearing 

verge before juſtices of the bench 
in the circuit; it is provided, that 
of every aſſiſe and jury that they 
keep they ſhall take x.d. only, and 


for the bills nothing. Of ſuch as 


recover their demands by default, 
confeſſion, or otherwiſe by judgement 
without affiſfe and jury, they ſhall 
take nothing. Of ſuch as go with- 
out day by default of the demandant 
or plaintiff, they ſhall take nothing. 
And if any recover his demand againſt 
many by one writ, and by recog- 
nizance of aſſiſe or jury, they ſhall 
be content with iv. d. And likewiſe 
if many named in one writ do recover 
by recognizance of aſſiſe or jury, they 
ſhall be content with iv. d. Of ſuch 
as do homage in the bench, they thall 
be content with their upper garment. 
Of great aſſiſes, attaints, juries, and 
battle waged, they ſhall take xii. d. 
only. Of ſuch as be called before 


juſtices to ſue or to defend their pleas, 


they ſhall take nothing for their com- 
ming in or forth. At the pleas of 
the crown, for every dozen xii. d. 
only ſhall be taken. Of every pri- 


ſoner delivered iv. d. ſhall be taken. 


Of every one whoſe peace is pro- 
claimed 
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clamata fuerit xii. d. tantum capiatur. 
De inventoribus occiſorum, et als at- 
tachiaf will, iv.d. De decennaris 
hominibus, al, de quatuor hominibus 
et propoſito ac decenarus nibil capiatur. 
De chirographariis pro chirographo 
faciendo ftatutum eff, quod de quatuor 
ſelidis ſint contenti (3). De clericis 
ſcribentibus brevia originalia et ju- 
dicialia flatutum eſt, quod pro uno 
brevi de uno denario ſint contenti. Et 
injungit dominus rex omnibus et fin- 
gulis juſticiariis ſuis in fide et ſacra- 
mento quibus ei tenentur (4), quod fi 
hujuſmodi miniſtri contra præd' fla- 
tutum in aliquo articuls venerint, et 
querimonia ad eos perveneat, pœnam 
eis infligant rationabilem. Et ſi ite- 
rum delyuerint majorem panam eis 
* qua caſtigari merito debeant. 
Et fi tertio deliguerint, et ſuper hoc 
convicti fuerint (5), ft ſint miniſtri de 
feeds (6), amittant feodum ſuum, et | 
alu ſint, amittant curiam regis, nec 
redeant ſine ipſius regis ſpecial: præ- 
cepto aut gratia. 


Cap. 44; 
claimed xii. d. only ſhall be 
Of the finders of men 22 
others of a town attached, iv. d. Of 
tythingmen nothing ſhall be taken. 
Of cyrographers, for making a cyro- 
b. it is ordained, that they {hl 
contented with iv.s. Of clerks 
writing writs original and judicial, it 
is ordained, that for one writ the 
ſhall take but i.d. And the king 
chargeth all his juſtices, upon their 
faith and oath that they owe him, that 
if ſuch manner of officers offend in 
any article againſt this ſtatute, and 
complaint come to them thereof, they 
ſhall execute on them reaſonable pu- 
niſhment ; and if they offend the ſe- 
cond time, they ſhall award greater 
puniſhment, that they may be duly 
corrected: and if they offend the 
third time, and be thereupon con- 
victed, if they be officers of the 
fee, they ſhall leeſe their fee; and 
if they be other, they ſhall void 
the king's court, and fhall not 
be received again, without the ſpe- 


cial 2 and licence of the king 
himſelf. 


See W. 1. cap. 26, 27.29. (2 H. A+ C. 8.) 


(1) De cuftedibus hoſtiorum in itineribus virgam portantibus, Le.] 
This noble and wiſe king, knowing that extortion was a grievous 
burthen to his ſubjects, and having provided againſt the ſame by 
many laws, as before hath appeared: in this chapter he ſettcti 
down in particular, as an addition to his former acts, what fees de 
porters bearing vierge before the juſtices of the common pleas 
in their circuit, the chirographers, and clerks writing wit 
originall or judiciall ſhould take, which were the due ſees be- 
fore this act; but yet it was thought neceſſary that the ſame 
ſhould be ſet down, and publiſhed by act of parliament for three 


cauſes. 


1. That all the ſubjects of the realm might take notice, and 
know in what caſes to give, and in what not. | 
2. In caſes where they ought to give, what they were to gt 


in certainty, 


3- That the officers. or miniſters take .no more then how 
preſcribed, under pretence of expedition, or other pretext ® _ 
ever, nor to take any thing where nothing is due to them, u 
the pains hereby inflicted. 


(2) K 


Cap. 44. Weſtm. ſecond. 


(2) E. , quis reemperaverit demandam ſuam verſus plures, &c.] 


Where there were many tenants or defendants, 4. d. was before 26 A. 47. 


this act extorted for every tenant or defendant upon a re- 
covery againſt them, where (they all being but as one tenant or 
defendant) there ought to be given but one 4. d. as it is declared 
his act. 

1 6 De chirographariis pro chirographo faciendo ſtatutum #ft 
quod de 4. J. fint contenti.] Chirographarius cometh o the Greek 
word yagryeaPe7r, Which is as much to ſay, as a hand writing, ſo 
called, becauſe he writeth the chirographs, that is, the indentores 
of the fine, one for the buyer, another for the ſeller : and the fine 1s 
{aid to be ingroſſed, when the chirographer maketh the indentures, 
and delivers them. 

By the ſtatute of 2 Henry 4. cap. 8. it is provided, that the 
chirographer thall take but the ſaid ſumme of 4.s. mentioned in 
this act for a fine levied, 

(4) Et injungit dominus rex omnibus, et fiugulis juſticiariis 
ſuis in fide, et ſacramento quibus ei tenentur, &c.] By this great 
injunction, and commandment of ſo high a nature to the juſ- 
tices, the odiouſnes of extortion appeareth, and what an high 
offence it is, for that moſt commonly it is accompanied with 
perjury, and that it hath a conſuming quality; whereof the pro- 
phet David ſpeaking againſt the enemies of Almighty GOD, 
faith, Let the extortioner conſume that he hath, and let the ſtranger 
ſpoil his labour. » 

(5) Et ji tertio deliquerint, et ſuper hoc convicti fuerint.] Convicti 
udicati fuerint. HOY. 


fuerint is here taken for ad 
Though this branch ſaith, et ſuper hoc con victi fuer, and may 


ſeem to refer to the third offence, yet cannot he be convicted 


of the third before he be convicted of the ſecond, nor of the 
ſecond before he be convicted of the firſt; and the ſecond of- 
tence muſt be committed after the firſt conviction, and the third 
ater the ſecond conviction, and ſeverall judgements thereupon 
given: for ſo it is to be underſtood in other acts of parliament, 
where there be degrees of puniſhment inflited, for the firſt, 
ſecond, and third offence, &c. there muſt be ſeverall convictions, 
that is to ſay, judgements given upon legall proceeding for every 
ſeverall offence, for it appeareth to be no offence untill judgement 
by proceeding of law be given againſt him. 

(6) Si fint miniſtri de feodo.] This is underſtood of officers 
that have any fixed eſtate, although it be not in fee-fimple, as in 
the 42. chapter is ſhewed; for the largeſt eſtate of any of the 
r offices ſpecified in this act that ever was granted, was 
or term of life; and this appeareth by the diverſity of puniſh- 
N impoſed by this act; for if they have their offices de 
Joao, that is, of a fixed eſtate, for the third offence amittant 


feodum, that is, offici 
but at pleaſure, oficium ſuum; and if they have no fixed eſtate, 


ings Court, 


dee before, cap. 2, the ſenſe of theſe words, de feodo. 


CAP. 


amittant curiam regis, that is, be forjudged the 
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See W. 2. cap. 4. 
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CAP. 


UA de his que recordata ſunt 

(1) coram cancellario domint re- 

gis, et ejus juſtic qui recordum habent, 
et in eorum rotulis irrotulutur, non 
debet fieri proces placiti per ſummo- 
nit ones, attachiamenta (2), eſſonium 
(3), viſus terre, et alias ſolemnitates 
curie (4), ficut fiert conſuevit de con- 
tractibus et conventionibus fudtis extra 
cur” : objervandum eft de cætero, quod 
ea que muentuntur trrotulat” coram 
his, qui recordum habent, vel in fint- 
bus (5) content”, five ſint contractus, 
ſiue conventiones, ſive obligationes, five 
ſervitia, aut conſuetudines, recognita, 
ive alta quecungue irrotulata, quibus 
curia domini regis (ine juris et conſue- 
tudinis offenſo) authoritatem præſtare 
poteſt, talem de cetera habeant vigor” 
quod non fit neceſſe in pofierum de his 
placitare (6), fed cum venerit congue- 
rens ad cur* domini regis, ft recens fit 
cogn tio, vel ſinis levat*, vix. infra an- 
num, ſtatim habeat breve de execu- 
tione (7.) ulis recognitionts fate. Et 
i forte a majori tempore tranſacio facta 
fuerit ilia recognitio, vel ſinis levatus, 
precipratur vicecom' quod ſcire faciat 
parti, de qua fit querimonta, quod fit ad 
certum diem coram juſtic*, oftendens (fi 
quid ſciat dicere ) quare hiugufmad: irro- 
tulat', vel in fine content” executionem 


. habere non debeant (8). Et ſi ad 


diem non venerit (9), vel forte venerit, 
et nihil ſciat dicere, quare executro fieri 
non debeat, præcipiatur vicecom', quod 
rem irrotulatam, vel in fine content 
exequi faciat. Eodem modo mandetur 
ordinario in ſuo caſu (10), obſervetur 
nihilominus quod [W. 2, cap. g.] ſu- 
pradict' oft de medio, qui per recogni- 
tion” aut judicium obligatus eft ad ac- 


quietandum (11). [13 E. 1. Mercato- 
ribus.] 


Cap. 45, 


XLV. 


BECAUSE that of ſuch things x 

be recorded before the chancelly 
and the juſtices of the king that hay 
record, and be inrolled in their rolls 
proceſs of plea ought not to be mats 
by ſummons, attachments, eſloi, 
view of land, and other ſolemnities cf 
the court, as hath been uſed to he 
done of bargains and covenants mate 
out of the court; from henceforth it 
is to be obſerved, that thoſe things 
which are found inrolled before then 
that have record, or contained in fine, 
whether they be contracts, covenants 
obligations, ſervices, or cuſtons 
knowledged, or other things whatl- 
ever inrolled, wherein the king“ 
court, without offence of the law and 
cultom, may execute their autiority 
from henceforth they ſhall have ſuc 
vigour, that hereafter it ſhall not nerd 
to plead for them. But when tie 
plaintiff cometh to the king's cout, 
if the recogniſance or fine levied & 
freſh, that is to ſay, levied within the 
year, he ſhall forthwith have à wit 
of execution of the ſame .recogni 


ſance made. And if the recognilanc 


were made, or the fine levied of 
further time paſſed, the ſheriff {hal 
be commanded, that he give Kol. 
ledge to the oy of whom it is con- 
plained, that he be afore the juſtices 
at a certain day, to ſhew if be hare 
any thing to ſay why ſuch * 
inrolled or contained in the fine ought 
not to have execution. And if be 
not come at the day, or l 
do come, and can ſay nothing u 
execution ought not to be done, * 
ſheriff ſhall be commanded to 
the thing inrolled or contained 
fine to be executed. In like rf 
an ordinary ſhall be commands | 


Cap 
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his caſe, obſerving nevertheleſs as be- 
fore is ſaid of a mean, which by recog- 
niſance or judgement is bound to ac- 


quit. 


(Fletay 2. c. 13. p. 76. ſet. 9. 1 Inſt. 131. a. Bro. Debt, 10. Bro. Parl. 29. Fitz. Scire fac' 1, 2, 
3. 8. 12, &c. Fitz. Execut. 18. 35 57. 95. 100. Cro. El. 164. 13 Ed. 1. ſtat. 1. c. 9.) 


Some diverſity of opinion hath been, whether there was a 
ſire fac? at the common law before this act; and the doubt grew 
for want of diſtinguiſhing between perſonall actions, and reall 
actions; for true it is, that in perſonall actions, if the eee 
after judgement iven, or recogniſance knowledged, ſued out no 
proceſſe of execution within the yeer, he could have no feire fac“; 
but the plaintife or conuſee was driven to his originall, which is to 
de intended upon the judgement or recogniſance) as in actions of 
debt, writs of annuity, or other perſonall actions, wherein debts or 
damages were recovered, or upon recogniſances. 

But in reall actions, or upon a fine levied, though the demandant 
or conuſee ſued out no execution within the yeer after the judge- 
ment given, or fine ® levyed, the demandant or conuſee of the fine 
aſter the yeer might have had a ire fac? for the land &c. 
becauſe he could not have any new originall, either upon the 
judgement or fine, as he might have in the other caſes, Now 
this * giveth a Aire facias in perſonall actions in lieu of a new 
original. | | 
And in reall actions, two things are remedied by this act, that 
is, firſt, the tedious proceſſe, which was at the common law, is 
hereby abridged; and ſecondly, the great delays uſed therein are 
_ as views of the land, and other ſolemnities uſed in reall 
actions. 

And the diſtinction aboveſaid appeareth (if it be well obſerved) 
in our books, and therefore the old rule is hereby verified, Qui bene 
alſtinguit, bene docet. | 


And thus much being ſpoken for the cauſe of the making of this 
att, let us now peruſe the words. 

(1) Qua de hiis queer recordata ſunt.] Regularly upon this act, 
a ſcire fac” cannot be granted but upon a record; but in many 
Cales a ſcire fac* is granted, partly upon a record, and partly upon 
— . luggeltion, without which no proceeding could be upon the 

(2) Non debet fieri proceſſus placiti per ſummon”, attachiament”, un 
0 terre, et alias ſolemnitates curiæ.] Here be four things parti- 
culaily named to be ouſted, viz. proceſſe of ſummons, proceſſe of 
2 eſſoins, view of the land, and then generall words, other 

emnities of courts. | 
(3) £/on".) The eſſoin of the tenant or defendant is not onely 

raed by this act, but of the price in aid; who is a ſtranger to 
e Writ, is alfo reſtrained. | 


. And the plaintife in the Aire fac? ſhall not be efſoined, although 


it is his own dela 


(4) Et alias ſolemnitates curiæ. ] It hath been reſolved, that a 


Protection 15 within theſe words, and that it ſhould not be allowed 
la /ctre facias, | 


And divers authorities are againſt it, 


re 


Aid, 


Vide devant. ca. 
18. Hil. 13 E. 2. 
f. 74. b. in libro 
meo. Adjudge. 
al common leys 
8 E. 3. 28, 29. 44. 
21 E. 3. 5 f. 40 E. 
3-10. L. 3. 3. f. 
12. Sir William 
Herberts caſe, 
lib. 6. fol. 88. 
Garnons cale, 
19 H. 6.5. 
20 H. 5. 20. 
F. N. B. 265. go 
Regiſt. 298,299. 
t. Part of the 
Inſtitutes, ſe. 
505, 506 690, 
18 E. 3. 33, 34» 
Nota dictum 
Wilby. 21 E. 4. 
19. b. 
1 H. 5. 4+ 

* [ 470 ] 


Regula, 


2 E. 3. 7, 8. 46 E. 
3. Scire fac. 134. 
16 E. 3. Bre. 65 1. 
15 E. 3. Scire 
fac. 115. 19 R. 2. 
ibid. 1 54 17 E. 
3 36. 21 E. Jo 
1.4. 16. 14 H. 7. 
6, 7. Hil. 13 E. 
2. fo. 74. b. in 
libro meo le caſe 
del Mr. Hoſpi- 
tal de T. 


2 H. 7. 10& 11. 
Hill. 13 E. 2. 
ubi ſupra. 

10 E. 3. 30. 

12 H. 6. 8. 

21 E. 4. 19. 


40 E. 3 18. 47 E. 


3. 3. 37 U. 6. 32 
15 H. 7. 8. 
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17 E. 3. 46. 
18 E. 3. 32+ 
40 E. 3. 18. 
37 H. 6. 32. 


13 E. 3. Scire 
fac. 118. W. 2. 
cap. 5» 


36 H. 6. 32. 


21 E. 4. 23. b. 


* 8 E. 3 56. 15 
E 3. Age 43.95 · 
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* Aid, ape, and receit ſhall be granted in a {ire facias; for 
lemnitaſes curiæ are properly delays in reſpect of the ſolemn jd 
proceedings of court, and theſe words extend not to the f he 
of the party to have his age, or to be received, or to have aid of 
another. : 

(5) In finibus.) Upon a fine ſur grant et rend:y of an advowſor 
a /cire facias ſhall be granted, for this is a judiciall, and no original 
writ, for de adwocat non ſunt niſi tria brevia ortginalia. 

And though fines be here named, yet recoveries in reall actions 
are within the purview of this act. : 

(6) Q non fit neceſſe in pofieram de hiis placitare.] This branch 
is thus to be underſtood, that the tenant or defendant, though he 
be a ſtranger to the recovery, ſhall not plead againſt the recovery 
any thing that proveta it erroneous or voidable; but he may plead 
matter that proveth the recovery, void, as that it was had coram nm 


10 R. 2. Fauxer judice, or the like. 


de recovery 47. 
3 H. 6. 34 b. 
7 H. 6. 39. 10 H. 
6.5. 7 H. 7. 13. 
12 H. 8. 8. 
+ 1. Part of the 
Inſtitutes, Q 505. 
1471 ] 
For receipts ſee 
BraQ. 1.5.f.377. 
21 E. 3. 22. b. 
21 E. 3. ubi ſu- 
pra. 
10 E. 2. exec. 
137. 16 E. 2. 


ibid. 138. 16 E. 


3. Scire fac' 4. 
21 E. 3. exec 
Statham. 

8 E. 3. 44. F. N. B. 


Neither ſhall he in a {cre fac“ plead any thing againſt the title 
or matter of the recovery, where he may have an action, and therein 
falſiſie the ſame. 

+ But the tenant or defendant may plead divers matters after 
the judgement given, to barre the plaintife of execution, as out. 
lawry, or a releaſe of actions, &c. | 

(7) Si recens fit cognitio, vel finis lewat infra annum, flatim habeat 
breve de executione.) It hath been ruled that theſe words have relation 
to the teſte of the recogniſance, and not to the day of payment, and 
therefore if a recogniiance be knowledged to pay a ſumme a year 
and halfe after, a Gore facias heth, and no fieri faciat. 

But I take that rule to be againſt law, and that recent cogniti 
is as much as recens ſolutio cognitionis; for the words be fatim habeat 
8 - executione, which he cannot have before the day of payment 

paſt, 
If a judgement be given in a writ of annuity, the plaintiffe ſhall 
have execution within the yeare after every day of payment by 


266. c. 267. b. fieri fac, or elegit, though it be many yeares after the judgement; 


and fo if a man be bound by recogniſance in C. l. to pay it yearly 
at five ſeverall dayes 201. now immediately after the firſt day of 
payment he may have an elegit, or fieri facias for the 201, and fo at 
the ſecond day paſſed, &c. and yet in both. theſe caſes there i 
above a yeare after the judgement given or recogniſance Kno. 


ledged, therefore theſe words recens fit cognitio ſhall relate to the 


day of payment of the money, which is the effect of the recogn!- 
ſance, and nat to the teſte of the recogniſance, which is but the 
aſſurance for payment of the money. 

And this word recens importeth, when the party may ſue for the 
fame, which he cannot doe before the day of payment be paſt, but 
this is to be underſtood, when the ſeverall dayes of payment ate 


contained in the recogniſance it ſelſe, for if there be a day of pay- 


ment expreſſed in the recogniſance, and a condition or defeaſance 
there of the ſame limiting other dayes of payment, there, - 
words recens fit cognitio, c. ſhall re late to the day of pa 8 In 
preſſed in the recogniſance, and not to the condition or defealance, 


.and if there be no day of payment an the recogniſance, 78 


theſe words recezs cag uitio, Sc. doe relate to the telle of 
recogniſance. od 
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And albeit the plaintiffe cannot have execution within the yeare, 8 E. 3. 44. 


according to the eg of "ua ſtatute, yet if he come within a yeare 
he payment, it ſufficeth. 

415 Joy 4 be granted and rendred by fine, and in the fine it be men- 
tioned that W. holdeth the ſame for 26 yeares after the terme 
ended, he ſhall have a /cire facias albeit he could have no writ of 
execution within the yeare; and ſo it is if a reverſion expectant 
upon an eſtate for life be graunted by fine, and after tenant for 
life liveth many yeares and dieth, the conuſee ſhall have a 
ſeire facias, and yet could he not have a writ of execution within 
the yeare. | 

if the demandant or plaintiffe taketh his proces of execution 
within the yeare, though it be not ſerved within the yeare, yet if 
he continue the ſame, he may have proces of execution at any time 
after the yeare. 

One that is not party to the record, recognifance, fine, or judge- 
ment, as the heire, executor, or adminiſtrator, though they be privy, 
and though it be within the yeare, ſhall have no writ of execution, 
bur are to have a /cire facias to enable themſelves to the ſuit; and 
ſo likewiſe of the tenant or defendants part, for the alteration of 
perſon altereth the proceſs; otherwiſe it is in caſe of a ſtatute 
ſtaple, or merchant, &c. becauſe the proces is given by other acts 
of parliament, 

But if a judgement be given in the court of common pleas, and 
within the yeare the judgement is affirmed in a writ of error in the 
kings bench, the alteration of the court worketh no alteration of 
the proces, but he may have his writ of execution within the yeare, 
and not be driven to his ſeire facias, though it hath been otherwiſe 
* but now the common experience and later reſolutions are 
to the contrary. 

(8) Er ji forte @ majori tempore tranſacto acta fuerit illa recognitio, 
vel finis levatus, pracipiatur vic quod ſeire faciat parti de qua 4. 
querimon”, Cc. quare execution? habere non debeat.] Upon theſe words, 
fare faciat parti, in a ſcire fac upon a recogniſance out of the com- 
mon pleas, the conuſee muſt name all the terre-tenants at his 
e but in other courts the writ is generall againſt all terre- 

nts, 
Fi * of the wh is quare executionem habere non debet, and 
ore the tenant not vowch. 
1 This ſtatute is in the affirmative, and therefore it reſtraineth not 

e common law, but the party may waive the benefit of the /cire 
— can by this act, and take his originall action of debt by the 
; The _ of {ire fac upon ® recognifances, &c. and likewiſe 

* * and recoveries appeare in our books. 
i Ades mk the words of the ſcire fac be, quare executionem habere 
3 e tenant or defendant may plead any thing in barre of 

0 = as hath been ſaid before. | 

3 1 t fi ad diem non venerit.] * The party mult either be 
ed, or regularly two nihils returned, and then by default exe- 

-010n ſhall be granted, and how the warning is to be made, it 

appeareth in our books. * ning 18 ade, 


ne Courſe of , 
4 etoves the court of common pleas is, that upon 


returned. y the plaintiffe ſhall have execution upon one nthil 


(10) Eodem 


F. N. B. 267. d. 
2 R. 3. 8. 
14 H. 7. 16. b. 


21 Aſſ. p. 14. 
14 H. 7. 15. 
15 H. 7. 5. 
Lib. 5. fo. 88. 
Garnons Caſes, 


[472 1 
20 E. 3. Scit' 
fac“ 121. 39 E. 
3. 15. 46 E. 4, 
29. b. 

8 H. 6. 17. 
21 E. 4. 19. 


39 H. 6. 2. 
* 27 H. 6. 2. 


35 H. 6. 24. 
30 H. 6. 5. 
19 H. 6. 49. 


44 E. 3. 11. 20 E. 
3. Scir' fac“ 121. 


46 E. 3. 29. 

10 H. 4. 2, 3. 
+ 30 E. 3. 28. 
17 E. 3. 74. 76, 


77. Sir William 


Herberts caſe, 
ubi ſupra, 
* 18 E. z. exec. 


57. 33 H. 6. 42. 
10 6. 12. 2 H. 
7 3. I. 5 E. 4 Is 


4 H. 7. 7. Li. 5. 
fo, 32. 
Pemters caſes 
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Regiſt. judicꝰ 
fol. 22. 26. 


W. 2, cap. 9. 


huum, vel adjudicetur ad acquietandum, ſi poſt hujuſmodi cogniticnem au 


Judicium querimonia per veniat, guod medius non acquietavit tenentin 


14 E. 3. meſne g. 
46 E. 3. 31. ſee 
W. 2. c. 9. more 
of this matter. 
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UM in ſtatuto edito apud Merton, 
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(10) Eodem modo mandetur ordinario in fun caſu.] This branch; 
to be thus intended, that if a /cire facias be brought upon a * 
niſance, or upon a judgement in a writ of annuity, and the ſheris. 
return that the defendant is clericus et beneficiatus nullum haben 
laicum feodum, Ac. the plaintiffe ſhall have a writ to the biſhop of 
the ſame dioceſſe to warne the defendant, and upon warning, or 
two nihils returned, and default made, or if he appeareth, and hey 
no matter, wherefore execution ſhould not be graunted, then : 
writ ſhall be awarded to the biſhop to levy execution de bonis eccl. 

aſticis. | 

(11) Obfervatur nibilominus quod ſupradia eſt de medio, qui ty 
recogniticnem aut judicium obligatus eft ad acguietand'.] This clayſ 
was added in majorem ret cautelam, that the proviſion before made 
at this parliament cap. 9. in caſe that in a writ of meſne, pefquun 
medius venerit in curiam et cognoverit, quod acquietare debet tenenten 


fuum, tunc exeat breve de judicio, quod vic“ diſtringat medium ad de- 
quietandum tenentem : whereupon fore-judger is given; now if the 
plaintiffe in the writ of meſne ſhould onely take his ſcire facia;, 
then no fore-judger ſhould follow thereupon, therefore this clauſe 
was added, that the former generall words of this act, five alia que- 
crngue irrotulata, Qc. ſhould not take away the benefit of the former 
act concerning the fore-judger in a writ of meſne, but, as hath 
been ſaid, this act being in the affirmative taketh not away neither 
the common law, nor the benefit of the former act concerning the 
ſaid fore-judger; for the plaintiffe may take advantage either of 
the one or other, at his election; wherein it is to be obſerved that 
an act of parliament cannot be made too plaine: but note the fore- 
judger is given onely againſt him that made the acknowledgement, 
or againſt whom judgement was giver, and not againſt his heir, 
and therefore this act is an addition declarative to the former, uz, 
that ac: fac? may in thoſe caſes lie againſt the heire. 


CAP. XLVI. 


V HEREAS in a ſtatute made at 


conceſſum fuerit, quod domini vaſ- 
torum, beſcorum, et paſturarum appru- 
are ſe poſſint (1) de vafſtis, boſcis, et 
paſturis illis, non obſtante contradic- 
tione tenentium ſuorum, dummodo te- 
nentes ipſi ee fy cum 6 paſtu- 
ram ad tenementa ſua, cum libero in- 
greſſu et egreſſu ad eadem. Et pro eo 
quod nulla fiebat mentio inter vicinum 
et vicinum, multi domini vaſtorum, boſ- 
corum, et paſturarum hucuſque impe- 
diti extiterint per contradictionem vi- 
cinorum (2) ſufficientem paſturam ha- 
bentium, 


Merton, it was granted 
lords of waſtes, woods, and paſtures 
might approve the ſaid waſtes, woods 
and paſtures, notwithſtanding 
contradiction of their tenants, 10 that 
the tenants had ſufficient paſture® 
their tenements with free egrels 7 
regreſs to the ſame: and foraſm 
as no mention was made betwern 
neighbours and neighbours, 9 
lords of waſtes, woods, and p te 
have been hindered heretofore bs 
contradiction of nei U ci 


Cap: 46 . 


bentium Et quia forinſect tenentes 
non habent majus jus communicand! in 
baſco, vaſto, aut paſtur alicujus domi- 
nt, quam proprii tenentes ius domin! : 
flatutum oft de cætero, quod flatutum a- 


pud Merton proviſum inter dominum et 


tenentes ſuos, locum habeat de catero in- 
ter deminos vaſtorum, boſcorum, et paſ- 
turarum et vicinos (3), ita quod domi- 
ni hujuſmodi vaſtorum, beſcorum, et 
paſtur ſalva ſufficienti paſtura homini- 
bus ſuis et vicinis, appruare ſibi poſſunt 
de reſiduo. Et hoc obſervetur de his 
qui clamant paſtur” tanguam 8 
tem ad tenementum ſuum. Sed ſi quis 
clamat communiam paſtur per ſpeciale 
feilfamentum, vel conceſſinem ad cer- 
tum numerum averiorum, vel alto mo- 
do (4), quam de jure cammuni habere 
deberet, cum conventio legi deroget, ha- 
beat ſuum recuperare, quale habere de- 
beret per formam conceſſions ſibi fate, 
Oecaſiane molendini ventritici, berca- 
rie (8), vaccarie (7), neceſſaru (8), 
augmentationts cur”, aut curtilagii de 
cætero non gravetur quis per aſſiſam 
(5) nove diſſeiſinæ de communia paſtur”. 
Et cum contingat aliguando, quod ali- 
quis jus habens appruare, foſſatum aut 
ſepem leveverit, et aliqui noftant, vel 
alto tali tempore quo non credant fac- 
tum eorum ſciri, faſſatum aut 7 — 
proftraverint (9), nec ſciri poterit per 
veredietum aſiſæ, aut jurate, qui foſ- 
fat um aut ſepem proſt raverint, nec ve- 
imt homines de villatis vicinis indic- 
tare (10) de hujufmadi. fatto culpabiles, 
tringantur propinguz villale circum 
adjacentes, levare felſatum aut ſepem, 
ad c:ſtum proprium, et dam- 

[474 ] nareflituere (11). Et cum 
. _aliquis jus non habens com- 
cant 2 communiam (12) 
ak quo beredes infra ætatem ex- 
terint, vel uxores ſub poteſtate vire- 
In joey um exiſtentes; vel paſtura ſit 
2 tenentium in dotem, per legem 
26 FG, vel aliter ad terminum vitæ, 
* 155 Uh, vel per feadum talliatum, 
in la din fuerint %; multi 

' INST, fant 
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ſufficient paſture: and becauſe foreign 
tenants have no more right to com- 
mon in the waſtes, woods, or paſtures 
of any lord than the lord's own te- 
nants; it is ordained, that the ſtatute 
of Merton, provided between the lord 
and his tenants, from henceforth ſhall 
hold place between lords of waſtes, 
woods, and paſtures, and their neigh- 
bours, ſaving ſufficient paſture to 
their tenants and neighbours, ſo that 
the lords of ſuch vhs, woods, and 
paſtures, may make approvement of 
the reſidue. And this ſhall be ob- 
ſerved for ſuch as claim paſture as ap- 
purtenant to their tenements. But 
if any do claim common by ſpecial 
feoffment or grant for a certain num- 
ber of beaſts, or otherwiſe which he 
ought to have of common right, 
whereas covenant barreth the law, 
he ſhall have ſuch recovery as he 
ought to have had by form of the 
grant made unto him, By occalion 
of a windmill, ſheepcote, deyry, in- 
larging of a court neceſſary, or courte- 
lage, from henceforth no man ſhall 
be grieved by aſſiſe of novel diſſeiſin 


for common of paſture. And where 


ſometime it chanceth, that one hav- 
ing right to approve, doth then levy 
a dyke or an hedge, and ſome by 
night, or at another ſeaſon, when they 


ſuppoſe not to be eſpied, do overthrow | 


the hedge or dyke, and it cannot be 
known by verdict of the aſſiſe or jury, 
who did overthrow the hedge or dyke, 
and men of the towns near will ngt 
indi& ſuch as be guilty of the fact. 
The towns near adjoyning ſhall be 
diſtrained to levy the hedge or dyke 
at their own caſt, and to yield da- 
mages. And where one, haying no 
right to common, uſurpeth common 


what time an heir is within age, or a 
woman is covert, or whilſt the paſture 


is in the hands of tenants in dower, 
by the courteſy, or otherwiſe for term 


or life, or years, or in fee-tail, and 


have Jong time uſed the paſture, 


3 G many 


N } 
1 
| y 
5 


— 
— — 


—— 29 


Nn 42 * 
eau nth; ————— 
0 -- > —_—— 


N 
88 —— 
1 


* E 
g 2 4 


Cd 
- 
— + #4 
E £ 
. BS» 


474 Weſtm. 


ſunt in opinione quod hujuſmodi paſture 


debent dici pertinere ad liberum ten”, 
et quod hujuſmodi poſſeſſort competere 
debet actio per breve nov. diſſeiſ. ſi ab 
bujuſmodi paſiur” deforceantur : ſed de 
cetera tenendum eſt, quod habentes hu- 
Juſmodi ingreſſum a tempore quo currit 
breve mortis anteceſſaris (13), ſi antea 
communiam non habuerunt, non habeant 
recuperare per breve no. dif. fi fle- 
rint defarciati, 


ſecond. Cap, 40. ö 


many hold opinion, that ſuch paſtures 
ought to be ſaid to belong to the 
freehold, and that the poſſeſſor oughe 
to have action by a writ of novel d. 
ſeiſin, if he be deforced of ſuch paſ. 
ture; but from henceforth this muſt 
be holden, that ſuch as have entred 
within the time that an aſſiſe of mort. 
daunceſtor hath lien, if they had ng 
common before, ſhall have no reco- 
very by a writ of novel diſſeiſin, if 
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they be deforced, 


(1 Roll 365. 20 H. 3. c. 4. 11 Rep. 74. 4 Rep. 38. 13 H. 7. f. 13. Dyer, 47. 316. 339. Cro, 
Car. 281. 440 580. Enforced by 3 & 4 Ed. 6. c. 3. 7 H. 4. f. 38. Skinner, 93. By 6 Geor, 1. c. 16, 
ſe. 1. the remedy of the act is extended to the deſtroyers of trees, &c. by night or day, &, 
1 Lutw. 141. 156. 1 Geo. 1. ſtat. 2. c. 48.) 


— Fa <2 
Calne oat 


(1) Cum in ftatuto edito apud Merton, conceſſum fuerit, quod dimini 
vaſtorum, boſcorum, et paſturarum appruare ſe poſſint, &c.] Here is the 
ſtatute of Merton recited, and becauſe in that act no mention was 
made between neighbour and neighbour, the doubt was, whether 
that ſtatute extended onely between lord and tenant, and there- 
fore many lords of waſtes, woods, and paſtures have been letted to 
make approvement by the contradiction of neighbours, though 
ey had ſufficient paſture; for remedy whereof this ſtatute was 
made. 

(2) Per contradictionem vicinorum.] Note it is not ſaid that the 
18 lord could not improve againſt a neighbour, but that the lords were 
32H. 3. ibid. 25. Jetted by the contradiction of the neighbours; for by the common 

law the lord might improve againſt any that had common appen- 
dant, but not againſt a commoner by grant. | 
(3) Statutum eſt de cætero, quod flatutum apud Merton proviſun uter 
domi nos, et tenentes ſuos, locum habeat de ccetero inter domincs waſtorut, 
fc. et vicinos.] This branch is from the making of this act an ex. 
poſition of the ſtatute of Merton, ſo as now the ſtatute of Mertondoth 
extend inter vicinum et vicinum z but though it be an act of expoſition 
of a former act, yet this expoſition ſhall take effect but az c@!e, that 
is, from the making of this a& of expoſition. And the reaſon hat 
this act had a retroſpect to the ſtatute of Merton was, quia furiaſt 
tenentes non habent majus jus communicandi in boſco, vaſto, aut palm 
alicujus domini, quam proprii tenentes ipſius domini. 2 
Picinus is properly gui una in codem wico eft, but here it 13 > 


i 
4 
bt 
4 
8 N 
1 
1 


6 H. 3. Com- 


mon 26. 


Brit, f. 144. 147. 
18 Aff. Pl. 4. for a neighbour, though he dwell in another town, ſo the toni 
4 * L A. and commons be adjoyning together; and if the lord bath commo! 


32 H. 8. Dier in the tenants ground, the tenant may improve within this 20, 
47. b. 14 Eliz, there the lord is in this caſe wictyrs. 10 4 
Pier 3. 16. Ad afſiſas capt” apud Penreth in com Cumbriæ, coram RG my 
1 Hereford et ſociis ſuis, Oc. die Veneris in craft” inventions ſane . 
an. regis Ed. 1. 30. Which record we have een. In * 

brought by John of Rowbery, and Iſabel his wife, againlt le 0, 
of Multon, and others, of 20 acres of paſture and woot * 


the caſe appeareth by the yerdict of the recognitors of ## 
LED . =: | LS pk 2 d 


Cap. 46. Weſtm. ſecond. 475 
Quod preedif? Matild, & fmiliter omnes autece/?? ſui domini de Gilles Rote this pre- 


\ zempore quo Maren de Gilleſland dewenit ad manus antec ſuorum '<ription. 
** el libertate, quod nullus libere tenens infra baron illam, * 1 * 75 Jo 
ſe appruire poſſet de vaſto ſuo, fine licentia, & woluntate pred? Matild, 46 E. z. 13. 23. 
& anteceſs” ſuorum, nec aliquis tempori bus retroactis in aliquo de waſto Similia. 
ſe appruiavit nift fatisfecerit pred? Matild, ſeu anteceſs' ſuis; & fuæ- | 
ti fe pred” Mati/d habent communiam in ten de quo, Oc. dicunt quod 
fic ratione mancrii ſui de Cuquyntyngton, quod quidem maner diſtat à ten” 
circit? per unam leucam; quafiti fi pred” Matild babeat fufficientem com- 
niniam extra ten” pred” cum libero ingreſſu & egreſſu, dicunt quod Jie; 
dies datus oft eis de aude* j udo ſuo apud Weſtm', a die Sancti Michaelis 
in xv. dies, Ic. Poſtea à die Saucti Hilar' in xv. dies, anno regni 
 domini regis nunc viceſimo venerunt pred” Walterus, & 1/ab” per attor- 
natum ipſius Iab', & femilicer præd Matild per balivum ſuum, et petunt 
recordum, c. Et quia conjunctum eſt per aſfiſam iſtam, quod a tempore 
quo Maren pred” dewenit in ſelſina pred? Matild, ipſi antec & fomiliter 
% Matild tali libertate uſi ſunt, guod nullus libere tenens infra" baro- 
mam illam, ſe paſſet appruiar de vaſto ſuo fine licent”, & voluntate pred” Wh 
Matilda, & anteceſs* ſuorum, nec aliquis temporibus retroactis in aliquo de | 
waſte ſe appruiavit niſi prius ſatisfecerit præd Matild, feu ſuis ante- 
ceforibus. Et ten quod nec proviſio de Merton, nec ftatut” domini regis 
nunc de appruiament fa”, ſeu faciend c. non operat” in caſu pro- 
fofito, cum illud de Merton habeat locum inter dominum appruiant, et 
tenentem communiam clamattem. Et ffatutum regis nunc inter vicinum 
appruiantem, et vicinum communiam clamantem, et hoe de communia 
pertin® ad liberum ten”, et caſus propoſitus eft inter dominam comm” cla- 
mantem, et tenent apprutantem, et ® hoc de communia non pertinente Nota hoc. 
ad ten', imo uſitata in baron præd per pred” Matild, & anteceſſores 
furs ratione dominii ſui in eadem barania, à tempore pred”. Conſia 
eff quod pred” Matild, & alii inde fine die. Et quod præd Walters, 

5 Hab' nihil captant per afſiſam, ſet fint in miſericordia pro falſe clamor”, 
0. 


This judgement, being given in the ſame kings time that the 
ſaid ſtatute of W. 2. was made, both in reſpeR of the ſaid preſerip- 
tion, together with the common reſerved at the time of the creation 
of the tenancie, as by the record it appeareth, ſtandeth well with 
the books of 18 E. 3. and 18 Aſſ. for there was no ſuch preſcription; 
and there it is holden, that if the lord had the common by reſerva- 
uon at the time of the firſt feoffment, then no approvement could 
be made by his tenant againſt him: and note the quality of the 
common mentioned in the judgement, | LINER 

(4) Et hoc obſervetur de biis gui clamant paſturam tanquam perti- 12 H. 3. ubt, 
nenten ad tenementum ſuum. Sed i quis clamat communiam paſturæ ſupra. 3 E. 2. 
[of Jpeciale feoffamentum, wel conceſſionem ad certum numerũ averiori, * . 
5 alio modo, Kc. ] So here it is to be obſerved, that neither this tion upon t 
ae. nor the ſtatute of Merton doth extend to any common, but flat. of Merton. 
common appendant, or appurtenant to his tenement, and not to 
6 common in groſſe to a certain number. EL OY | 
4 (5) Occafione molendint wentritici, bercariæ, vaccariæ, neceſſarii, [ 476 ] 
a $uentationis curie, aut curtilagii de catero non gravetur quis per 
5 ad. Lere be five kinds of improvements expreſſed, that 

e ween lord and tenant, and neighbour and neighbour, may 

10 8 leaving ſufficient common to them that have It (any 
etui er herein, or in the ſtatute of Merton to the contrary 

anding) and theſe five are put but for examples; for the 7 H. 4. 48. 

3 G 2 lord 


476 


Domeſday, tit. 
Sodſex Piccam, 
&cs 


32 Aff. 5. 


See the firſt part ſeeing here is no time appointed? and the anſwer is, that ſeewy 
of the Inſtitutes, 


ſe&. 69. 


[477] 


Weſtm. ſecond, Cap. 46, 


lord may erect a houſe for the dwelling of a beaft-keeper for the 
ſafe cuſtody of the beaſts aſwell of the Jord; as of the commoners 
2 there in that ſoil; and yet it is not within the letter of 

is law. 135 

66) Bercariæ. ] Bercaria ſignifieth a ſheep-houſe, and is de- 
rived from from the French word bergerie, which alſo fignifeth a 
ſheep-houſe; and by turning g into c, the legall word is made 
bercaria, and ſo it is taken in this act: in Domeſday it is called 
berquarium ; it fignifieth alſp a tanne-houſe, derived of the Saxon 
word berc. For this, ſee the firſt part of the Inſtitutes, ſect. l. 
verbo bercaria. 

(7) Vaccariæ.] Vaccaria is derived & wacca, and fignifieth fa. 

um vaccarum, a cow-houſe, as waccheria doth in Italian, 

Fleta betweene Gercariæ and waccarie, hath gdayerye; this 
word I finde not in the printed books, but in ancient manu- 
ſcripts, and it ſignifieth a dayery or milk houſe; in Latine, 
lactarium. 

(8) Necęſſarii.] Is to be applyed to curtilagii, both in congriity 
and by our books, and neceſſary ſhall not be taken according to 
the quantity of the free-hold he hath there, but according to his 
perſon, eſtate or degree, and for his neceſſary dwelling and 
abode; for if he hath no free-hold there in that town, but his 
houſe onely, yet may he make a neceſlary inlargement of his 
curtilage, | | 

(9) Et cum contingat aliquando, gued aliquis jus habens appruart, 
Matum aut ſepem levaverit, et aliqui noctanter, vel alio tali tempo: qu 
nog credant factum eorum ſciri, foſſatum aut ſepem proſtraverint, &c.] 
Foraſmuch as the lord, (as hath been ſaid in the expoſition upon 
the ſtatute of Merton) ought to divide the parts improved, by the 
e ditch, or other defence: now this branch provideth, that if 
perſons unknown, either in the night or otherwiſe, fo ſecretly pro 
trate the ditches, hedges, or other fences, as the lord cannot xnow 
againſt whom to bring his aſſiſe or other action; and the men of the 
towns next adjoyning thereunto round about do not indiRt the nil- 
doers of the fact, thoſe next towns round about ſhall be diftrained 


to make the hedge or ditch at their own coſt, and yeeld damages u 


the lord; /d certè opus eſt interprete. a 2 
(10) Idictare.] That is, to indict them at the kings ſuit, either 
of a ryot, force, or treſpaſſe: but here it is demanded, what ume 
have the next towns round about adjoyning to indi the miſdoers, 
no time is appointed, the law doth appoint (as in many ca? - 
doth) a . ad a day for the :nditing of the miſdoers; an 
by the indictment, the lord ſhall know againſt whom 510 bring 
his action. IT * 
(11) Difringantur propinguæ willate circum adfatene 11 
Sfatu aut ſe pem, ad coſti Freprium, et damna reſtituer .] For, e 
victnorum fatta freſumuntur ſcire : if the borderin vt 22 

within a yeer and a day indict the miſdoers, then all the 0 


other party grieved bring his action upon this branch again . 
towns bordering . the town wherein the fact was 0 
and judgement ſhall be given, that they ſhall at their P!eP* 


make the ditch or hedge, &c. and yeeld damages; and 72 i 
ap 


ment given, they all be diſtrained to make the hedge 


Caps 47: | 
and ſoit was holden in the ſtar-chamber, Hilar, 14 Jac. in Sir Wil- H''.r4 Jac. in 


liam Mallories caſe. 


Weſtm. ſecond, 
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Camera ſtellata. 


At the parliament holden the eight day of October in 13 E. 1. 13 E. . tat, da 
at Wincheſter, remedy it given to the party robbed, upon hue and Wiacheſter. 
cry, (if the men of the hundred where the robbery was done, take Lib. 7. fo. 6, 7. 


not the offender) ”_ the men of that hundred: and there is 


Milborns caſe. 
27 Eliz. cap. 13, 


ſpeciall proviſion made, that the country ſhall have no longer ſpace 3 x. 3. Coron. 
then forty, dayes, &c. which prevented the time limited by the 299. Simile. 


law. 


(12) Et cum aliquis jus non habens communicandi uſurpet commu- 
niam, &c.] This branch is in airmance of the common law, for 
no man can have either common appendant or in groſſe by pre- 
ſcription, but by uſage time out of minde, which 1s well expounded 1. Part of the 


by Littleton, ſection 170. 


Inſtitutes, Q 170. 


And here is to be obſerved, that uſurpations of commons in the 
times of infants, feme coverts, tenant in dower, tenant by the cour- 
teſie, or otherwiſe for life or yeers, or tenant in tail, ſhall not binde, 


though there be long poſſeſſion. 


(13) A tempore brevis mortis antecefforis. | That is, @ coronatione 
regis H. 3. which was in the firſt yeer of his raign, and between the 
coronation of H. 3. and this act, there was about 69 yeers, but yet 
that poſſeſſion by that time, as here it appeareth, maketh no title in 
law to the common, if the commencement thereof can be ſhewed 
ſince the time of the raign of R. 1. but the ſaid long poſſeſſion 
is great evidence, and a ftrong preſumption” of the right of the 
common, and fabitur præſumptioni, donec probetur in contrariun. 


CAP. 


PROVISUM et, quod aque FR 


Humbre, Ouſe, Trent, Doue, Arre, 
Derewent, M. harff. Nidd, Yore, Swale, 
Teſe, Tyne, Eden, et amnes aliæ aqua 
in regno in quibus ſalmones capiuntur, 
Ponantur in defenſo (1), quo ad ſaimones 
caprendos, a die nativitatis beate Mu- 


5 (2), uſque ad dien: Sancti Marri- 


wu (3). Et ſimiliter quad ſalmunculi 
(4) uon capiantur, nec deſtruantur per 
ella, nec per alia ingenia ad ſtaona 
mMlendinorum, a medio Aprilts uſque ad 


rativitatem jan#ti Fohan, Baptiſte (50. 


[it n partibus ubi hujuſmadi ripariæ 
Hurint (6), alſignentur conſervatores 
( * flatuti (7), qui ad Hoc jura- 
By B, videant et inguirant (9) 
— * tranſgreſſione, et in prima 
Wi g pun:antur per combuſtionem 
m (II) et ingeniorum ſuorum. £t 


1 


XLVII. 


T is provided, that the waters of 

Humber, Owſe, Trent, Done, 
Arre, Derewent, Wherfe, Nid, Vore, 
Swale, Teſe, Tine, Eden, and all 
other waters (wherein ſalmons 
taken) ſhall be in defence for taking 
ſalmons from the nativity of our lad/ 
unto St. Martin's day; and that like- 


wiſe young ſalmons ſhall not be taken 


nor deſtroyed by nets, nor by other 
engines at milpools, from the midſt 


of April unto the nativity of St. Ihn 


Baptiſt. And in places whereas 
freſh waters be, there ſhall be aſſigned 


overſeers of this ſtatute, which being 


ſworn, ſhall oftentimes ſee and 1nquirz 
of the offenders; and for the. firſt 
treſaaſs, they ſhall be punithed by 


burning of their nets and engines; 
and for the ſecond time, they nom | 
dave 
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fe iterato deliguerint, puniantur per have impriſonment for a quarter of + 
. wor fuarterii anni. Et ſi tertio year; and for the third treſpaſs, they 
deliguerint, puniantur per priſonam ſhall be impriſoned a whole year; 
unius anni. Et fic multiplicata tranſ= and as their treſpaſs increaſeth, ſ>ſhul 
greſſione, creſcat pœnæ inflictio (12). the puniſhment. 


(13 R. 2. ſtat. 1. c. 19. 17 R. 2. c. 9. 22 Ed. 4. c. 2. 23 H. 8. c. 18. 25 H. 8. e. 7. 1 El. c. 17. 


3 Jac. 1. c. 12. 30 Car. 2. ſtat, 1. c. 9. 4 & 5 W. & M. c. 23. 4 Ann. c. 21. 9 Ann. ce 26. 1 Ges. 


1. Kat. 2. e. 18.) 


17 R. 2. cap. . 
W. 2. c. 41. li. 2. 
46. the B. of 
Cant. caſe. 


13 R. 2. ca. 19. 
17 R. 2. ca. % 


Regiſt. 123.125. 

64. 135 88, &c. 

F. N. B. 10, 
111, 112, 113. 


18 E. 3. ca. 1. 4 


Stat. 1. Rot. 


Parliam. 5 H. 4. 


nu. 36. 2 Hf. 4. 
Rot. Parl. nu. 
22. Dier 1 El. 
Setogs caſe. 


Before the making of this act, fiſhermen for a little lucre did ver: 
much harm, and Fon ag the increaſe of ſalmons by fiſhing for them 
in unſeaſonable times, which were between the beginning of Sep- 
tember, and about the midſt of November; and likewiſe FA young 
ſalmons, or ſalmon peals, between the midſt of April, and to. 
wards the end of June: againit both which, proviſion is made by 
this act. f | | | 

Herein the Thames, Fhame/is nobils illud flumen is not named, 
and it was holden, that the. generall words extended not to infe- 
riour rivers, and therefore the Thames is added by another a& w 
the firſt place. | 

(1) Ponantur in dgfenſo.] That is, that by this act it is prohibited 
that ſalmons, or yong ſalmons ſhall be taken between the times 
mentioned in this act. | | 

(2) A die nativitatis beatæ Marie.) Which is on the eight day 
of September, We 5 

(3) Uſque ad diem Sancti Martini.) Which is the eleventh day 
of November, bog : 

And note, that the day of Saint Martin, and the feaſt of Saint 
Martin is all one, and the feaſt in legalt underſtanding beginneth 
and endeth with the day. 

(4) Salmunculi.] That is, yong ſalmons, or ſalmon peals, or ſal 
mon ſmelts; for ſo this act is expounded by another ſtatute: they 
are alſo called ſalmon ſews, or ſalmon. flues. ee 

(5) Vue nativitatem Sancti FJohannis Baptiſtæ.] Thus 1s not 
taken literally for the nativity of Saint John Baptiſt, for that is long 
fince paſt; but it is taken according to the intention of the makers, 
untill the day or feaſt of his nativity. | 

And ſuch conſtruction ſhall be made of covenants, or bonds to 


pay money, or doe any act; for example, at the Annunciation 
of our lady, it ſhall be taken for the feaſt of the annunciation, 2 
here the nativity, &c. is taken for the day of the natwity. 
(6) UG riparie furrint.] Riparie is a word derived from /% 
and here it ſignifieth the water, or river running. . 
che banks, be it freſh or ſalt; and thereupon riparius is taken lot 
fiſherman, O And 115 ; ſignation 
2) Afignentur conſervatores iſtius flatuti.] And t f 
yy be *4 commiſſion under 45 2 15 ſuch a comm 1 
could no: have been made without warrant by authority of par ue 
ment; for legall commiſſions have their due forms, aſwell Fog 5 
ginall writs, and none can be newly framed without aft Ae 
ment, how neceſſury ſoever they ſeem to be: 4 in te a” tn 
neceſſary that ſuch a commiſſion ſhould be granted for . of 
of ſalmons and of their yong, and for ayoiding of the dellru the 
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the ſame, being victuall of great and precious account; and what is 
more neceſſary then increaſe of viftuall? yet could it not be newly 
raiſed without act of parliament; but commiſſions of new inquiries, 
Kc. and of new invention, have been condemned by authority of 
arliament, and by the common law. | 

(8) Conſervatores.] See this word before, cap. 43. , 

(% 2ui ad hoe jurati ſepius videant, et inpulrant. ] Execution of 
the law is the life of the law, and therefore here is proviſion made 
for the continuall, due, and ſpeedy execution of the law. 

(io) Jurati.] A new oath cannot be impoſed upon any 
judge, commiſſioner, or any other ſubje& without authority of 
parliament, as here it was; but the giving of every oath mult be 
warranted by act of parliament, or by the common law time out of 
minde. | 

The oath of the counſellors, judges, ſheriffes, under-ſherifes, 
eſcheators, attorneys, maiors, and bailifes are eſtabliſhed by act of 
parliament. 

(11) Et in prima tranſgreſſione punictur, per combuſtionem retium.] 
This ought to be by indictment at the ſuit of the king, and the 
puniſhment cannot be inflicted upon the delinquent before upon 
ou conviction, ſecundum legem et conſuetudinem Angliæ, judgement 
be given, | 

And, as hath been ſaid in the like caſe, he cannot be puniſhed for 
the ſecond offence, before he be adjudged for the firſt, and that 
ſecond offence muſt be committed after the judgement given for 
the firſt; nor for the third, before he be adjudged for 2 ſecond, 
and that third muſt be committed after the judgement for the 
ſecond; for quod non apparet non oft, et non apparet judicialiter in iſto 
caſu ante judicium. 9 

(12) Multiplicata tranſgreſtone, creſcat pane inflictio.] This is a 


marime of the law, agreeing with thoſe other, 


Ex freguenti gelicto augetur pena : 
Creſcente malitia creſcere debet & pœna. 


i CAP. XLVIII.. 


Stat. de 20 E. 36 
4 H. 4. c. 18. 

2 H. 5. ca. 6. 
17 E. 4. ca. 2. 

1 R. 3 c. 6. 5 R. 
2. C. 1 3 32 H. 8. 
Ca. 46. 21 H. 8. 
c. 16. 1 Eli. c. 1. 
28 Eliz. ca. 4. 
43 Eliz. ca. 12. 
Stat. de 20 E. 3. 
ubi ſupra. 


See W. 2. ca. 44. 


Regula. 


Regula. 


DE viſe terræ ordinatum e et fla- F OR view of land it is ordained 


trtum, quod de catero non conce- 


and provided, that from hence- 


datar vn niſi in caſu quando wiſus forth view ſhall not be granted but 
ef neceſſarius (1): ficat fi aliguis in caſe when view of land is neceſ- 
anuttat tenementum per defaltam: et ſary: as if one loſe land by default, 


ule qui amiſit ſuſcitet aliud breve ad and he that loſeth, moveth a writ to 


petendum idem tenement” (3). Et in demand the ſame land. 


And in caſe 


2 quand) aliquis per exceptionem wlien one by an exception dilatory 
woriam (2) cafſet breve poſt viſum abateth a writ after the view of the 


terre (4), ficut per non tenuran, vel land, as by non- tenure, or miſnaming 


nale nominandy villam, wel hujuſinodi of the town, or fiich Uke, if he pur- 


(5), Ji ſuſeitet aliud breve, in hac caſu chaſe another writ, in this caſe, and 


et 51 12 R 6 a 
© 7 ſuperiori (6) de cetera non con- in the caſe before mentioned, from 


| Cedatur viſus, dummzdo viſum habuerit henceforth the view ſhall 


in 384 


not be 


granted, 


: 
\ 
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in prioribus brevibus. In brevi de granted, if he had view in the firſt 
dote cum petatus dos de tenemento, quod writs. In a writ of dower, where 
vir uxoris alienavit tenenti aut ejus the dower in demand is of land that 


antecgſori (7), cum ignorare non de] the huſband aliened to the tenant or 
beat tenens, quale ten vir uxoris alie- 


navit * (8) fibi, vel anteceſſort ſuo li- 
cet vir non obiit ſeiſitus, nihilominus band did aliene to him or his anceſtor 
tenenti de cetero non erit viſus conce- though the huſband died not ſeit 
dendus. In brevi etiam de ingreſſu yet from henceforth view ſhall not 
caſſato per hoc (3) quod petens nomi- b 

navit male ingreſſu 

aliud breve de alia ingreſſu, fi tenens the demandant miſnamed the entre, 
in priori brevi viſum habuerit, in ſe- if the demandant purchaſe another 
cunda nin habebit. In omnibus etiam writ of entre, if the tenant had view 
brevibus per gue ten” petunt (11) ra- in the firſt writ, he ſhall not have it in 
tone dimiſſianis (14), quam fetens the ſecond. In all writs alſo where 
vel ejus anteceſſor fecit tenenti, et non lands be demanded by reaſon of a leaſe 
ejus anteceſſort, ſicut quod ei dimiſit, made by the demandant, or his ance(- 


his anceſtors, where the tenant ouohy 
not to be ignorant what land the huſ. 


e granted to the tenant. In a writ 
m, ft petens ſuſcitet © of entre alſo, that is abated becauſe 


it dum fruit infra etatem, non compos tor, unto the tenant, and not to his 
0 mentis (10), in priſena (13), et conſi= anceſlor, as that which he leaſed to 
by mulibus (12), non jaceat de cætero vi- him, being within age, not whole of 


2 E. 3. 5. 38 E. 
3-1. 39 E. 3. 38. 
& 18. 46 E. 3. 
16, 17. 21Hñ. 6. 
42. 3 E. 3. View 
135. 12 E. 3, 
ibid. 79. 13 E. 2. 
ibid. 8. 24 E. 3. 


9. 29 E. 3. 46. 
21 H. 6. 4 2+ 


5 E. z. 36. 
41 E. 3 8. 38. 
44 E. 3. 43 
46 E. 3. 34. 
$0 E. 3. 25. 


ibid. 95. 22 E. 3. 


former caſe of the writ of right, for that is not grounded upon ne 
IT "ay (4) * 


ſus, ſed ſi dimiſſia fatta fuerit anteceſſori mind, being in priſon, and ſuch like, 
Jaccat viſus ſicut prius. view ſhall not be granted hereafter; 


but if the demiſe were made to his 
anceſtor, the view ſhall lie as it hath 
done before. 


Olanv. H. 2. ca. 1. (Fitz, View, 50, 51. 57. 129. 118. Fitz. Views 1 2. 5. 24. 41. 49. 69. 100 
118, 119. 10H. 7. f. 8.) 


(1) De viſa terre ordinatum eft et ftatut'', quod de ceters non cunci- 
datur wiſus, niſi in caſu quando wiſus oft neceſſarius.) There be divers 
books in law, wherein this maxime is cited. 

(2) Per exceptionem dilatoriam.] The writ muſt be abated by ex- 
ception, and therefore if the demandant be nonſuit, the tenant 
have the view again. | 

If the writ doth abate by conuſans of the demandant, and not by 
the plea and exception of the defendant, the tenant ſhall have the 
view in the new writ. | L 8 

If the tenant hath the view, and the demandant diſcontinue bis 
fuit, in a new action the tenant ſhall have the view. WE re 

(3) Sicut fi aliquis amittat tenementum per defaltam<: tt ille gut 
amiſit ſuſcitet alind breve ad petendum idem teu. ] This branch — 
to be underſtood according to the letter, for if one loſe by * 
in an afliſe, and the tenant bring a writ of right of the ae m 
againſt the recoveror, he ſhall have the view); but this branc Meh 
be underſtood of a greed ei deforceat upon the recovery by default, 
writ is grounded upon the former record, ſo as the tenant 


ſufficient notice thereby; and therefore neither party privie nor 


eſtranger ſhall have view in this writ : but otherwiſe it the 


record. 


* 
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„ caſu quando aliquis per exceptionem dilatoriam cafſat breve 
12 2 les be as pn 2 ſet down of dilatorie pleas 
in particular, ] : 
wier the lands do lye, both which exceptions do riſe upon the 
"A precipe is brought againſt a feme, who abateth the writ for 
miſnaming of the town, the wife taketh huſband, in a new writ 
againſt huſband and wife they ſhall have the view; for albeit it be 
the a& of the wife to take huſband, yet for that the huſband was not 
party to the firſt writ, they ſhall have the view in the ſecond. 

(5) Vel hujuſmodi.) Theſe generall words, or the like, are thus 
to be expounded, that the writ muſt abate for ſuch a plea dilatory, 
as doth riſe upon the view, as the two particular examples of non- 
tenure, and miſnaming of the towne doe; but when the writ abate 
for ſome dilatories which riſe not upon the view, then in a new 
writ the view ſhall be graunted; as where the writ is abated for 
joyntenancy, and the new writ is brought againſt them both they 
hall have the view, becauſe in the new writ another perſon is joyn- 
ed; and ſo it is if any more or leſſe land be contained in the new 
writ: but if the firſt writ after the view abated for default of forme, 
or for falſe Latin, or by taking of huſband, in a new writ the tenant 
ſhall have the view againe, for theſe caſes are not within this word 
byjuſmodi; for they riſe not upon the view, as the two examples 
herein expreſſed doe. 

And beſides the firſt was no ſufficient writ, and an inſufficient 


writ and no writ is all one; ſo it is if one of the tenants after the- 


view dieth, in a new writ the ſurviving tenant ſhall have the view 
againe, albeit the feme came in as a feme ſole by receit, and the 
goa died, for this did not riſe upon the view, but by the act 
of God, 

But if the firſt writ were brought in K. and the tenant plead 
that part of the lands extend in L. in a new writ for the lands 
in K. and L. though a new town be added, yet becauſe the new 


town was added by force of the plea of the tenant himſelfe, he was 
ouſted of the view. . 


It is not required by this a& that the ſecond writ ſhould be 


brought freſhly by Journers accounts, though it be ſo pleaded in 
many books. 


(6) In hoc caſe et in ſuperiori.] This branch extendeth not to 
the clauſe of the recovery by default, for in the quod ei deforceat, 


the writ being grounded directly upon the former record, wherein - 


the tenant in the quod ei deforceat recovered in the former writ, he 
hath ſufficient notice thereof, and therefore, as hath been ſaid, ſhall 
not have the view. | | | 
And therefore theſe words in hoc caſu} are to be referred to the 
alt generall words, viz. {ou bujuſinedi)] and theſe words [et in 
Superior] are to be referred to the two examples dilatory of non · 
tenure, and miſnaming of the towne. | 
(7) In brevi de dote cum petatur des de tenemento guad vir uxoris 
"*aavit tenenti aut ejus anteceſſori, as This branch extendeth 
not to a writ of dower, unde nibil habet, for therein no view did lie 


A ” common law, but extendeth to other writs of dower, whether 


; cover at the common law, or ex a/#n/« patris, 
c. or by cuſtome. 


ad heſtium eccigſiæ, 
FRV 


that is to ſay, non- tenure, and miſnaming of the toon 


30 E. 3. 8. 
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a 7 either of theſe writs of the demiſe of his aunceltor from 1 = 
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At the common law if the huſband died ſeiſed of the land of elate 
of inheritance, whereof dower is demaunded, the heire or any claim. 
ing under him ſhould not have the view, becauſe it was preſumed 
that the heire was conuſant what lands his aunceſtor had at the 
time of his death, and herewith agreeth Bracton who wrote before 
this ſtatute; Item denegatur viſus in placito dotis de terra et tenen 
de quibus vir mulieris nuper obiit ſeifitus, quia habet tenen: qued tantun- 
dem valet. > 

But where the huſband aliened, there at the common law view 
was granted, which was a delay to the demandant in dower (whoſe 
life did ſpend) and is taken away by this act. | 

If the baron demiſe to a feme and dieth, the feme taketh 
huſband, in dower againſt them they ſhall have the view; for the 
alienation was not made to the huſband, but to the wife, and the 
act ſaith tenenti. | 

(8) Alienavit.] If the tenant diſſeiſed the huſband of the de. 
mandant in a writ of dower, he ſhall have the view, for this is no 
alienation, and therefore remain at the common law. 

The beſt pleading to counterplead the view in caſe of alienation 
is, that the tenant entred by her huſbznd, though the word of the 
act is aliened. | | e 

In dower of a rent the tenant ſhall not have the view of the 
land, if the huſband died ſeiſed of the rent, nor the tenant 
of the land have view thereof, if he had the rent by the releaſe of 
her huſband. | 

Tenant in dower of two acres, the demandant to counterplead 
the view ſaid, that the tenant entred by her haſband, the jury found, 
that ſhe entred into one acre by her huſband, and into the other 
acre by another, the demandant recovered her dower in the one 
acre, and the tenant had the view for the other, | 

(9) In brevi etiam de ingreſſu caſſato per hoc, &c.] A cui in vin 
is taken within this branch, and ſo is a far cui in vita. 

(10) In omnibus brevibus per que tenementa fetuntur ration! di. 
miſſionis, quam petens vel anteceſſor fecerit tenenti et non ejus antece/or! 

ut quod ei dimifit dum fuit infra ætatem, dum non fiut compos men's 
&c,] This branch ſpeaketh particularly of three examples, ui. 
of the dum fuit infra ætatem, et non compos mentis, and in prijends and 
2 in conſimili bus. 8 | 

This branch extends not to theſe writs brought in the per et cu, 
for that is a degree further then this branch provideth for. 

(11) Per que tenementa petuntur.] Yet if any of theſe wrntts be 


brought of a rent, if the tenant demaund the view of the land, 


though it be of another thing, then is demanded, the tenant ſhall 
be ouſted of the view. | . 
(12) Et conſimilibus.] By theſe words the ah yen of a biſhop, 
or the like is taken where this branch ſpeaketh a? anteceſore 
not de prædecęſſore. gh 1 
It is to be obſerved that the two examples here put . 
dum fruit infra ætatem, and non compos mentit, and when . 


he claimes the land as heire [er confimilibus] ſhall be inten 


writs of like nature; and therefore if a ſ cui in vita be baz, 


ſuppoſing that the tenant had not entred but by one 8 che tenant 


ſhall 


band of E. mother to the demandant, whoſe heire de 1, 
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ſhall have the view, for he claimeth not as heire to him that made 
the demiſe, and therefore it is not 4ctio confimilis. * 


(iz) in priſona. ] At this time, VIZ, in 13 E. 1. as hereby it 
appeareth there lay a writ of an alienation made by dures, dum fuit 
in priſona, and the writ of dum fuit infra ætatem, and this writ of dum 

t in priſona did ie for the party himſelfe that made the alienation, 
but ſo doth not the other writ of aon compos mentis, for that lieth not 
for the party himſelfe, but for his heire. | 

In priſma; every reſtraint of the liberty of a freeman is an 
impriſonment, although he be not within the wals of any common 

riſon. 

. If a man be impriſoned by order of law, the plaintiffe may take 
a feoffement of him or a bond for his ſatisfaction, and for the de- 
liverance of the defendaut, notwithſtanding that impriſonment, for 
this is not by dures of impriſonment, becauſe he was in priſon by 
courſe of law; for it is not accounted in law dures of impriſonment; 
but where either the impriſonment or the dures that is offered in the 
priſon, or at large is torcious and unlawfull, for executio juris non 
habet injuriam. 


But now albeit the writ mentioned in this act is antiquated and 


your in deſuetudinem, yet may good uſe be made of this part of this 
ranch, dum fuit in priſona, ſuch excellent learning may be drawn 
out of theſe auncient fountains. | 
It may be gathered upon this act that the feoffement made b 

one by dures of impriſonment is not void, but voidable; for if it 
were void, then no præcipe could have been maintained upon a 
void alienation, and this branch faith, in omnibus brevibus in quibus 
tenementa petuntur ratione dimiſſionis, Ic. dum fuit in priſona. And 
ſo it is in the caſe of the infant, with whom he is paralleled in this 
branch, and whoſe caſes are very like in many reſpects: for as in 
the caſe of an infant, if he ſeal and deliver a deed, he cannot plead 
non et factum, but muſt avoid it by plea of infancie; ſo it is in the 
eaſe of a bond made by dures of impriſonment: and as it is in the 
caſe of the infant, that a feoffment by livery of ſeiſin made by his 
own hand is voidable by entry, or action and not void; ſo it is in 
the caſe of a feoffment made by one by dures of impriſonment, and 
livery made by his own hand, as by this branch it appeareth: 
and as in the caſe of an infant, a {offment made by letter of 
attorney is void, and the feoffee is a diſſeiſor; ſo it is in the 
caſe of a man that maketh it in the ſame manner by dures of im- 
priſonment. 

. And as none ſhall avoid the feoffment of the infant when livery 
15 made by his own hand, but onely he himſelf. or his heirs, which 
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Inſt. $437,433. 


Firſt part of the 
Inſt. ſect. 406. 


15 H. 3. dures 


18. 

18. 8 E. 3. 57. 
8 Aſſ. 25. 

43 E. 3. 6. 10. 
6 R. 2. dures 22. 
11 H. 4. 6. 4 E. 4. 
17. 12 E. 4. 7. 


[483] 


Lib. 5. fo. 179. 
W helpdales caſe. 
1 H. 7. 15+ 


Lib- $. fo. 42, 
43, Kc. Whit- 
tingams caſe. 

14 Aſſ. p · 20. 
39 E. 3. 28. 

41 E. 3. 9. Feoff. 
ment & aits 49. 
9 H. 6. 6. 38 H. 
6. 27. 2 E. 4. 21. 
Whittingams 
caſe, ubi ſupra. 


are privies in bloud inheritable, and neither privies in law, nor + 


kae in eſtate: ſo it is in caſe of a feeffment made in like manner 
by dures of P it is onely voidable by privies in blood 
inheritable, and not by privies in law or eftate, ; 

= by theſe reſemblances and diverſities this act is underſtood, 
aud our books that ſeem prima facie are well reconciled: the dures 
E i, aut cauſa metus, belongeth not properly to be treated of 
5 e; for this branch ſpeaketh onely dum fuit in priſora ; onely for 

llty ſake it is to be known, that a man ſhall avoid his deed for 


manuas of im riſo 
man ſhall avoid h 
fear 


nment; albeit he were never impriſoned: for a 
b his own act for manuas in four caſes, viz. 1. for 
of loſſe of life, 2. of loſſe of member, 3. of mayhem, and 4. of 
impriſonment; 


39 E. 4» 28. 

11 R. 2. Dures 
21. 35 H. 6. 17. 
38 H. 6. 41. 27. 
39 H. 6. 5. 

7 E. 4. 21. 


2 B. 2. 60. | 
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impriſonment; otherwiſe it is for fear of battery, which may be 
very light, or for burning of his houſes, or taking away, or deſtioy. 
ing of his goods, or the like, for there he may have ſatisfaction by 
| recovery of damages. 
BraR. I. 2. fo. This fear, by reaſon of manuas, is well deſcribed by Bray 
x6. b. Metus autem e præ ſentis, vel futuri periculi cauſa, mentis trepidatio, & 
præſentem debemus accipere metum, non ſuſpicionem inferendi ejus, vel 
cujuſlibet vani et meticuloſi hominis, ſed talem qui cadere pofſit in virun 
conſtantem; talis enim debet efſe metus, qui in ſe continet mortis periculun, 
et corporis cruciatum. 
13 H. 4. Dures But there is a great diverſity between the making of a continuall 
20. 1. Partof the claim, or entry into lands, and the avoiding of a mans own at; 
Inſtitutes, $419- for, fear of battery is a good cauſe to make a claim as neer the 
land as he dare for fear of battery (for the recontinuance of an an- 
clent right is favoured in law) but it is no cauſe to avoid his own 
act; wherein it is obſervable, how fear of impriſonment (which is 
* See the ſtat. de a manner of captivity) is more grievous and odious in law, then the 
modo levand. fear of battery. | | 
Vines. See more of this matter in the firſt part of the Inſlitutes, 20 
4. f. 127, &c. | 
Beverlies caſe, ſupra. x 
Rot. Parliam. (14) Ratione dimiſſionis.] Here, as in many other places jon], 
50 E. 3. nu. 127. is applyed to an eſtate either in fee ſimple, fee-tail, or for term o 
* + 2 E. life, and ſo commonly it is taken in many writs, 
7. K. L Ava “But this act extendeth not to every kinde of demiſe or con- 
3 E. 3. Audita N = . 
querela 26. 20 E. veyance; for if the demiſe or conveyance be by fine or other mat- 
3-ibid. 27. 18 E. ter of record, &c. this branch extends not to it, for regularly con- 
3- 29. 21 F. 3. veyances, or other acts of record . or made by one that 
7334 ang 33 is non compos mentis, or by dures of impriſonment, are unavoidable 
4-51 71 hy 5. by him or his heirs by law: hereof ſee Beverleys caſe, lib. 4. 
16 H. J. f. b. fol. 127. | 
6 H. 8. Saver And ſuch conveyances, or other acts of record knowledged, or 
* 1 8 * 1.1 made by an infant, are alſo unavoidable, unleſſe he doth avoid them 
16 Eliz. Der. by writ of errour, or audita guerela, during his minority; and there- 
3H. 6. 10: fore this branch is to be underſtood of alienations made ix par, 
7 H. 6. 38. and not by matter of record. | ; 
A recovery by default againſt an infant is erroneous, and fo 134 
[484] necovery by default againſt a man in priſon, though he be lawfully 
1. Part of the impriſoned; but the infant muſt reverſe it by writ of errour during 
Inſtitutes, 9438. his minority, becauſe his infancie muſt be tryed by inſpection, but 


the man in priſon may reverſe it when he will. 


CAP. XLIX. 


C HANCELLOR, treaſurer, juſ- HE chancellor, treaſurer, juſtices, 
tices, ne nul de councel (1) le roy, nor any of the king's councih 0 

ne clerke de la chauncery, ne del eſche- clerk of the chancery, nor of the ex- 
- guer, ne de juſtice, ne dauter miniſter, chequer, nor of any juſtice or d : 
ne nul del hoſtel le roy, ne clerk, ne lay, officer, nor any of the king's hou 
ne puis reſceiver eſgliſe, ne advowſon clerk ne lay, ſhall not receive any 
de eſgliſe, ne terre, ne tenement in fee church, nor advowlon of 2 * 
fer X ö 


Cap. 49 


hne, ne per achate, ne a ferm, ne 
a champerty, ne en auter maner, tan- 


que come le choſe eft en ples devant 


nous, ou devant ulP de nous miniftr”, 
ne nul lower ent ſoit pris, Et qui 
encounter ceſt choſe face, ou per luy ou 
per auter, ou nu [bargeine ent] face, 
ſoit punie a Ig volunt le roy (2), auxi- 
bien celuy qui le purchaſera, come celuy 
qui le fra (3). 11 E. 1. Champertie 
1. Articuli ſuper Chartas, cap. II. 


Weſtm. 


ſecond. 484 


land, nor tenement in fee, by gift, 
nor by purchaſe, nor to farm, nor by 
champerty, nor otherwiſe, ſo long as 
the thing is in plea before us, or be- 
fore any of our officers; nor 

take no reward thereof, Ang he that 
doth contrary to this act, either him- 
ſelf, or by another, or make any bar- 
gain, ſhall be puniſhed at the king's 
pleaſure, as well he that purchaſeth, as 
he that doth ſell. 


(Fitz. Champerty, 1. 5, 6. 8. 12. 14, 15. Hob. 117. 3 Ed. 1. c. 25, 28 Eg, 1, c. 11. Regiſt. 182, 


183. Raſt. 119. 33 Ed. 1. ſtat. 2 & 3.) 


(1) Chancellor, treaſurer, juſtices, ne nul de councel, &c.] This is a 
law of addition and explanation for the ſtatute of W. I. cap. 25. 
Purveiant que nul miniſter le roy, &c. It was doubted, whether the 
chancellour, treaſurer, juſtices, and thoſe of the kings councell, 


niſter 


being perſons of ſuch eminencie, were within theſe words | aul mi- 
þ roz,] and therefore this act by way of addition and 


explanation doth adde, chancellor, treaſurer, juſtices, et councell le 


ro, 

"Alf this act is an addition to W. 1. cap. 28. for that extendeth 
but to the clerks of the king, or of the juſtices ; this act addeth, 
clerks of the chancery, and of the exchequer, and of any other 
officer; it addeth alſo thoſe of the kings houſe, be they of the 
clergie or laity; and alſo that they ſhall take no reward, &c. 

And it is to be obſerved, that neither the chancellor, treaſurer, 
any of the juſtices, or any of the kings councell, nor any clerk 
herein mentioned, nor aay of the kings houſe of the clergie or laity 
ſhall (hanging the plea) receive any advowſon, land or tenement, 
by gift, purchaſe or fearm, either for champerty or otherwiſe ; ſo 
as none of theſe perſons here prohibited can acquire any advowſon, 
land, or tenement, depending the plea, though it be bona fide, and 
not tor champerty or maintenance; partly in reſpect of their great- 
neſſe, and partly in reſpe& of their places, both in the kings court, 
and in the courts of juſtice; ſo as the very countenance and places 50 As p-. 3. 32 


of theſe men, when they become intereſſed in the land (eo ip 
are apparent hinderances of the due and indifferent proceeding of © 


1 hamper- 
. where the 
caſes were of 


law and juſtice, An excellent law and worthy to be known, and gone of theſe 
moſt neceſſary to be put in execution; ſo as true it is, that if any perſons, other- 
other perſon purchaſe bona fide, depending the ſuit, he is not in wiſe they could 
danger of champerty: but theſe perſons here prohibited cannot not be Jaw. 
purchaſe at all, neither for champerty nor otherwiſe, depending 288 OP 


c. F. N. B. 


* plea. But theſe perſons here prohibited muſt be charged upon 172. E. 22 E. 3. 


is act, and not for champerty, unleſſe they maintain. 


10. 8 E. 4+ I's 


* this is a great addition to the ſtatute of W. 1. cap. 25. [ 485 ] 
ich extended onely where the purchaſer ( pendente placito) did 6 E. 3. 33. 


maintain. 


And in theſe caſes e ee by this law, the childe cannot in- 
e father ais childe, or the like, as they my 


coffe the fathe r, nor 


$9 upon the other Ratuzes, 


N. B. 172. 
Pl. Com. 38. 


And 


13 H. 4. Dures 
20. 1. Part of the 
Inſtitutes, § 419. 


* See the ſtat. de 
modo levand. 
Fines. 

Li. 4. f. 127, &c. 
Beverlies caſe. 
Rot. Parliam. 
50 E. 3. nu. 127. 
6 E. 3. 39. 17 E. 
3.76. 17 Aſſ. 17. 
13 E. 3. Audita 
querela 26. 20 E. 
3. ibid. 27. 18 E. 
3. 29. 21 E. 3. 
24. 27 Aſſ. 53. 
8 H. 6. 30. 15 E. 
4. 5. 1 H. 7. 15. 


16 H. 7. 5. b. 
6 H. 8. Saver 


def. Br. 50. 

F. N. B. 104. k. I. 
16 Eliz. Dier. 

3 H. 6. 10. 

7 H. 6. 38. 


[ 484 ] 


7 Part of the 
Inſtitutes, $433, 


præſentem debemus accipere metum, non ſuſpicionem inferendi eius, 


Weſtm. ſecond. 


impriſonment; otherwiſe it is for fear of battery, 3 
very 2 or for burning of his houſes, or taking away, or def 
S 


ing of oods, or the like, for there he may have txfattion by 


recovery of damages. 

This fear, by reaſon of manuas, is well deſcribed by Bratton 
Metus autem eft præſentis, vel futuri periculi cauſa, mentis trepidatio, u 
cujuſlibet vani et meticuloſi hominis, ſed talem qui cadere poſſit in - Ha 
conſtantem; talis enim debet eſſe metus, qui in ſe continet mortis periculum, 
et corporis cruciatum. | 

But there is a great diverſity between the making of a continual! 
claim, or entry into lands, and the avoiding of a mans own a; 
for, fear of battery is a good cauſe to make a claim as neer the 
land as he dare for fear of battery (for the recontinuance of an an- 
cient right is favoured in law) but it is no cauſe to avoid his own 
act; wherein it is obſervable, how fear of impriſonment (which is 
a manner of captivity) is more grievous and odious in law, then the 
fear of battery. | 
See more of this matter in the firſt part of the Inſlitutes, ali 


ſupra. 


(14) Ratione dimiſſionis.) Here, as in many other places [demiſe] 
is applyed to an eſtate either in fee ſimple, fee-tail, or for term of 
life, and ſo commonly it is taken in many writs, 

 * But this act extendeth not to every kinde of demiſe or con- 
veyance; for if the demiſe or conveyance be by fine or other mat- 
ter of record, &c. this branch extends not to it, for regularly con- 
veyances, or other acts of record knowledged, or made by one that 
is nom compos mentis, or by dures of impriſonment, are unavoidable 
oY him or his heirs by law: hereof ſee Beverleys caſe, lib. 4. 

ol. 127. | | 

And ſuch conveyances, or other acts of record knowledged, or 
made by an infant, are alſo unavoidable, unleſſe he doth avoid them 
by writ of errour, or audita guerela, during his minority; and there- 
fore this branch is to be underſtood of alienations made ix pai, 
and not by matter of record. : 

A recovery by default againſt an infant is erroneous, and fo is 2 
1ecovery by default againſt a man in ones though he be lawfully 
impriſoned; but the infant muſt reverle it by writ of errour during 
his minority, becauſe his infancie muſt be tryed by ivſpeCtion, but 
the man in priſon may reverſe it when he will. 


* 


CAP. XLIX. 


C HANCELLOR, txrea urer, Jjuſ- THE chanciller; treaſurer, juſtices, 


tices, ne nul de councel (1) le roy, 


nor any of the king's council, no 


ne clerke de la chauncery, ne del eſche- clerk of the chancery, nor of the cx. 
- quer, ne de juſtice, ne dauter miniſter, chequer, nor of any juſtice Wo 0 1 
ne nul del hoſtel le roy, ne clerk, ne lay, officer, nor any of the king's bone 
ne puis reſceiver eſgliſe, ne advowſon clerk ne lay, ſhall not receive any 
de eſgliſe, ne terre, ne tenement in fee church, nor adyowlon of a Mb 


fer 
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done, ne per achate, ne a ferm', ne land, nor tenement in fee, by gift, 
a champerty, ne en auter maner, tan- nor by purchaſe, nor to farm, nor by 
que come le choſe eft en plee devant  champerty, nor otherwiſe, ſo long as if 
nous, ou devant ull de nous miniſir', the thing is in plea before us, or be- 2 
ne nul lotper ent ſoit pris, Et qui fore any of our officers; nor ſhall | 
mcounter ceſt choſe face, ou per luy ou take no reward thereof, Ang he that 
per auter, ou nul [bargeine ent] face, doth contrary to this act, either him- | 
ſoit punie a la volunt le roy (2), auxi- felt, or by another, or make any bar- 
bien celuy qui le purchaſera, come celuy gain, ſhall be puniſhed at the king's | 
qui le fra (3). II E. 1. Champertie pleaſure, as well he that purchaſeth, as " 
1. Articuli ſuper Chartas, cap. 11. he that doth ſell, | 
: 


(Fitz. Champerty, 1. 5, 6. 8. 12. 14, 15. Hob, 117. 3 Ed. . c. 25, 28 Eg, 1, c. 11. Regiſt. 182, 
183. Raſt. 119. 33 Ed. 1. ſtat. 2 & 3. DE : 


(1) Chancellor, treaſurer, juſtices, ne nul de councel, &c.] This is a 
law of addition and explanation for the ſtatute of W. 1. cap. 25, 
Purveiant que nul miniſter le roy, c. It was doubted, whether the 
chancellour, treaſurer, juſtices, and thoſe of the kings councell, 
being perſons of ſuch eminencie, were within theſe words | nul mi- 
nifter þ roz,] and therefore this act by way of addition and 
explanation doth adde, chancellor, treaſurer, juſtices, et councell le 


r 


Alſo this act is an addition to W. 1. cap. 28. for that extendeth 
but to the clerks of the king, or of the juſtices ; this act addeth, 
clerks of the chancery, and of the exchequer, and of any other 
officer; it addeth alſo thoſe of the kings houſe, be they of the 
clergie or laity; and alſo that they ſhall take no reward, & c. 

And it is to be obſerved, that neither the chancellor, treaſurer, 
any of the juſtices, or any of the kings councell, nor any clerk 
herein mentioned, nor aay of the kings houſe of the clergie or laity 
ſhall (hanging the plea) receive any advowſon, land or tenement, 
by gift, purchaſe or fearm, either for champerty or otherwiſe ; ſo 
as none of theſe perſons here prohibited can acquire any advowſon, 
land, or tenement, depending the plea, though it be bona fide, and 
not for champerty or maintenance; partly in reſpect of their great- 
neſſe, and partly in reſpect of their places, both in the kings court, 
and in the courts of juſtice; ſo as the very countenance and places go AN. p. 3. 32 
of theſe men, when they become intereſſed in the land {eo i906 . Champer- 
we apparent hinderances of the due and indifferent proceeding of 2 Saban * 
law and juſtice, An excellent law and worthy to be known, and — r 
moſt neceſſary to be put in execution; ſo as true it is, that if any perſons, other- 
other perſon purchaſe bona fide, depending the ſuit, he is not in wiſe they could 
danger of champerty: but theſe perſons here prohibited cannot t v9 
purchaſe at all, neither for champerty nor otherwiſe, depending 8 2 
the pleg. But theſe perſons here prohibited muſt be charged upon 172. fl. 22 E. z. 

1s act, and not for champerty, unleſſe they maintain. 410. 8 E. 4. 1. 
And this is a great addition to the ſtatute of W. 1. cap. 25. [ 485] 


Which extend ö 6 E. 3. 33 - 
wed co ended onely where the purchaſer (pendente placito) did 1 33 3 | 


And in theſe caſes Lee by this law, the childe cannot in- Pl, Coin. 8. 


coffe the father, nor the father his childe, or the like, as may 
do upon the other ſtatu fes. | * A 
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Cap. zo. 


And the prohibition here for taking of rewards is very re. 


markable. 


(2) Seit punic a la wolunt l r.] Theſe words are expounge 


before upon W. 1. cap. 25. | 
And where both the ſaid ſtatutes conclude in effect concerning 


See the ſtatute 


ef Conſpiracie, the puniſhment, E- que le fra; this act addeth, auxibien celuy que |; 


Simile. 33 E. 1. 
32 H. 8. cap. 9. ; 
Simile. taker, 


purchqſera, come celuy que le fra, that is, both the giver, and the 


W. 1.ca.25.28, See the ſtatute of W. 1. cap. 25. & 28. and the ſtatute of 28 . U. 
28 E. . ca. 11. cap. 11. and laſtly, the ſtatute of 32 H. 8. cap. 9. whereby 
32 H. 8. ca. 9. all former ſtatutes concernin maintenance, champerty, and 


imbracery are confirmed, and commanded to he Put in die 


execution, and by that ſtatute excellent proviſions are made con. 


cerning the ſame. 


31 E. 3. Cham- (3) Auxibien celuy que le own cu. came celuy que le fra.) And 
perry. 5 aatute Vet the party grieved may have his action againſt the purchaſe; 


of 11 E. z. Vet, onely, if he will. 
Magna Chart. 


We have been the more brief in expoſition hereof, becauſe we 
ſtat. de Cham- have treated of this ſubje& before in the expoſition of the ſtatute 


pertys of W. 1. cap. 25. & 28. and ſhall have more occaſion to ſpeak 
hereof when we come to the ſaid act of 28 E. 1. cap. 11. 

The cauſe wherefore this chapter was publiſhed in French, was, 
for that the ſaid two chapters of W. 1. whereunta this act maketh 
additions, were likewiſe publiſhed in French, 

See articuli ſuper chartas, cap. 11. 


CAP. L. 


OQANIA prædidta flatuta incipiant 
conſervart (1) ad feſtum Santtt 
Michaelis (2) proximo venturum, ita 
quod occaſione aliguorum delittorum 
contra al:quod prediflorum ftatutorum 
catra preditium feſtum perpetratorum, 
na delinguentibus, de quibus mentio 


fit in flatutis, non infligatur. Super 


vero ſlatutis in defectum legis, et ad 
remedia editis, ne diutius querentes 
cum ad curiam regis venerint recedant 
de remedio (4) deſperati, habeant bre- 
via ſua in ſuo caſu proviſa (3), ſed non 
placitent* uſq; poft feflum Sancti Mi- 


chaelis ſupradictum. 


(1) Omnia prædicta flatuta incipiant conſervari, 


ALE the ſaid ſtatutes ſhall take 
effect at the feaſt of St. Michael 
next coming, ſo that by occaſion af 
any offence done on this fide the faid 
feaſt, contrary to any of theſe ſtatutes, 
no puniſhment (mention whereof is 
made within theſe ſtatutes) ſhall be 
executed upon the offenders. Morc- 
over, concerning the ſtatutes provid- 
ed where the law faileth, and for fe- 
medies, leſt ſuitors coming to 


king's court ſhould depart from thence 
without remedy, ja ſhall have writs. 


wet. | lb 
provided in their cafes, but they 
not be pleaded until the feaſt of 5 
Michael aforeſaid. OH | 


or beer 


very juſtly added, to the intent that all men dwelling far Wir 
might be well informed of theſe laws before they were pun: 


them; the parliament beg 


un poſt Paſeh, and hereby daf was fte 


untill the feaſt of Saint Michae | (2) 4d 


be. This was 


Circumſpecte agatis. 


* 486 


(2) 4d fein Santi Michaelis.) Albeit there be two feaſts of 3 B. 3 6. 20H. 
Saint Michael, Saint Michael the Archangel, and Saint Michael © 23. 3 H. 7. 


2 
1: monte tumba, commonly called, Saint Michaels in the mount in, 4 


Cornwall; yet that feaſt“ that is moſt notorious and of greateſt ac- 
count is to be taken, and that is the feaſt of Saint Michael th'arch- 
angell celebrated on the 29 day of September, and not the feaſt 
celebrated the 16 day of November. 

Note, that both were the feaſts of Saint Michael th'archangel, Cambden Brit, 
but the feaſt of Saint Michael the 29 of September is the moſt noto- 136, 137. 
rious, both in legall proceedings, as oabis Michaelis, Sc. and never 
 efabis Michaelis arch'; and common eſtimation for payment of rents, 
beginning and ending of leaſes, and the like, 

(3) Super vero ſtatutis in dgfectum legis et ad remedia editis, ne dius 
tius querentes, cum ad curiam regis venerint, recedant de remedio de- 
ſperati, habeant brevia ſua in ſuo caſu proviſa.] Ad remedia; that is 
when any the ſtatutes made at this parliament provide remedy far 
the party grieved, he ſhall have an action grounded upon this act 
for his relief therein; and theſe words [ad remedia] do diſtinguiſh 
them from thoſe acts which give the penalty to the king alone, 

And hereupon they are called in ancient authors, breue remedialia, 
which are to be framed upon theſe acts by learned men, whereof 


Inſtitutes, g 99. 


laterales et ſocii cancellarii g; dicuntur præceptores eo quod brevia N 
( cauſis examinatis ) remedialia fieri præcipiunt. And ſometimes they Bract. li, 5, fo. 
are called, brevia magiſtralia, becauſe (being out of courſe)it is a 473+ 
maſters piece to frame them as they ought, . 

(4) Recedant de remedio.] See before in the expoſition upon the 
24 chapter of W. 2. the like clauſe, e 
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STATUTUM de CIRCUMSPECTE AGATIS. 
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Editum Anno 13 Edw. 1. 


Fleta ſpeaking of the maſſers of the chancery, ſaith, 7p# autem col- Fleta, li. r. c. ra, 
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EX talibus judicibus ſalutem. 
' GCireumſpefte agatis (1) de nego- 
u tangentibus epiſcopum Norwicenſem 
2), et ejus clerum, non puniend' eos Ji 
Placitum tenuerint in curia Chriftia= 


ntatis (3) de his que mere ſunt ſpiri- 


prelati faciunt pro mortal: peccato, viz, 


Juſmadi (6); pro quibus aliguando in- 
* tur pena corparalis, aliquando pe- 
Preys (7), maxime fi convitlus 
1 rit de bujufinadi liber homo. Item 
5 pr elatus puniat pro cimeterio non 
auſe, eccleſia diſcooperta (9), vel non 


decenter 


tualia ( 4), Viz. de correctionibus quas 


pro fornicatione, adulteris (5) et hu- 


THE king to his judges ſendeth 
greeting. Uſe yourſelves cir- 
cumſpectly in all matters concerning 
the biſhop of Norwich and his clergy, 
not puniſhing them if they hold plea 
in court chriſtian of ſuch things as 
be meer ſpiritual, that is to wit, of 
penance enjoined by prelates for 
dead]y fin, as fornication, adultry, and 
ſuch like, for the which ſometimes 
corporal penance, and ſometime pe- 


cuniary is enjoined, ſpecially if a 


freeman be convict of ſuch things. 


Alfo if prelates do puniſh for. leaving”. 
the church-yard uncloſed, or for that 


the 
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: 29 E. 3. juriſd. 
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- J. 4. fol. 47. inter 
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decenter ornata (8), in quibus caſibus 
alia pena non poteſt inſligi quam pe- 
cuniaria. Atem ſi rector petat verſus 
parochianos oblationes (10) et decimas 
(11) debitas vel conſuctas (12), vel /; 
rector agat contra rectorem de decimis 
majoribus, vel minoribus, dunimodo non 
petatur quarta pars (13) valoris 
ecclgſiæ. Item ft rector petat mortua- 
rium (14) in partibus ubi mortuarium 
dari conſuevit. Hem fi prælatus ali- 
cujus ecclgſiæ, vel aduocatus petat a 
refore penſionem (15) fibi debitam, 
omnes hujuſmodi petitiones ſunt faciend 
in foro eccleſiaſtico. De violentia ma- 
nuum injectione in clericum (16), et 
in cauſa diffamationis conceſſum fuit 
alias (17), quod placitum inde teneatur 
in curia chriſtianitatis, cum non 
petatur pecunia, ſed agatur ad correc- 
tionem peccati, et ſimiliter pro = 
lefione — In omnibus prædictis 
caſibus habet judex eccleſiaſticus cog- 
noſcere regia prohibitione non obſtante, 


Circumſpecte agatis. 


the church is uncovered, or not 


veniently decked, in which caſes nom 
other penance can be enjoined hy 
pecuniary. Item, if a parſon demand 
of his pariſhioners oblations or tithe 
due and accuſtomed, or if any pam 


do ſue againſt another parſon fr 


tithes greater or ſmaller, ſo that the 
fourth part of the value of the benefice 
be not demanded, Item, if a parſon 
demand mortuaries in places where: 
8 hath been uſed to be given, 
Item, if a prelate of a church, or af 
a patron, demand of a parſon a petiion 
due to him, all ſuch demands are 9 
be made in a ſpiritual court. And 
for laying violent hands on a clerk, 
and in cauſe of defamation, it hath 
been granted already, that it ſhall be 
tried in a ſpiritual court, when mon 

is not demanded, but a thing done for 
puniſhment of ſin, and likewiſe for 
breaking an oath. In all cafes afore 
rehearſed, the ſpiritual judge ſhall have 
power to take knowledge, notwidi- 
ſtanding the king's prohibition, 


(x3 Rep. 41. 7 Rep. 44. 5 Rep. 67. 8 Ed. 4. 13. Fitz. Prohibition, 18. 20. 4 Rep, 20 
Kel. 39. 22 Ed. 4. f. 20. Bro. Prohibition, 18. 21. Bro. Act. ſur le caſe, 115. 38 H. 6. f. 2. 
11 H. 4. f. 88, Regiſt. 36, 45. 80, 51. 57, &c. Raſt. pla. 483. 9 Ed. 2. ſtats 1. c. 1. 


Rot. Parl. 25 E. 0 
3. Stat. 3. nu. 62. holden at Weſtm' anno 1 


27 All, p. 7. S 
10 H.4 1. 
12 H. 7. 23. 


Pl. Com. 36. b. it is proved not onely b 


2 E. 6. c. 13. 


lament. 
verſus ſinem. | 


Palmer & Thorp. 


(1) Circumſpecte agatis.] There was alſo at this parliament 
3 E. 1. a writ deviſed, called circumſpidt 
agatis de negotiis tangentibus epiſcopum Norwicenſem, et ejus clerum. 
Though ſome have ſaid that this was no ſtatute, but made by 
the prelates themſelves, yet that this is an act of parliament, 


y our books, but alſo by an act of pit 


(2) De negotiis tangentibus epiſcopum Norawicenſ/em, ] 2 
The biſhop of Norwich is here put but for example, but it e. 


J. 5. fol. 67. I. 7. tendeth to all the biſhops within this realme. 


Fol. 44. Pl. Com. (3) In curia chriftianitatis.] 
36. b. ſecular courts the kings lawes doe ſwa 
- *[ 488] 


21. Bratt, J. Jo 
fo. 463. & 
ſage alibi. 
Britton 226. 

& ſepe alibi. 
Fleta lib. 6. ca. 
41. Regi. 339. 
W. 2. cap. 5. 

4 K. 4. 27. 
Smith de tep. 
Aaglorum. bs 3 
Cu. 9, | 


- 


80 called, becauſe as in tit 
and decide cauſes, ſo i 


eccleſiaſticall courts the lawes of Chriſt ſhould rule and dire 

| Glayy. l. 12. cn. which cauſe the judges in -thoſe courts are divines, as archbilndp» 
biſhops, archdeacons, '&c. Linwoods words are theſe, In c 
chᷣriſtianitatis, i. ecchſfee, in qua fervantur leges Cbriſti, cum . 
in foro regio ſerututur leges mundli. 
leges H. 1. thus it is contained, Sicut antigua fuerpt inftiluttem jor 
nat im falutari regis imperio vera naper g recordattont forms 

generalia comita:uun placita certis lecis et wvicibus, Ac. interfitt on 
epiſcoti, comibes, wicedomini, wicarii, centtnarit, alderman r 7 10 


In libro rubeo in ſeaccar irteſ 


jrej h 


(6 
natur 
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drapyfiti, batones, vavaſeres, tingretii, et cæteri terrarum domini 
diligenter intendentes, ne malorum impunitas, aut gravionum pravitas, 
wel judicum ſubverfio folita mijeros lacerations confiniant. Agantur 
primo debita were chriftianitatis jura, fecundo regis placita, poſtremo 
cauſe ſingulorum dignis Jatisfaftionibus expleantur. . SKA 
And if any defire to look before the conqueſt concerning this 
matter, he may read amongſt the laws publiſhed by king Edgar, 
Coleberrimus autem ex omni ſatrapia conventus bis quotannis agitor, 
cui quidem illius diocęſis epiſcapus et aldermanus interfunto, quorum alter 
jura divina, alter humana populum edoceto. $26. e ee 
Thus much by reaſon of this word [chriſtianitatis] having been 
faid, let us return to our act. | 2 25 2% 20 
(4) Mere ſpiritualia.] Sic dicta 2 non habent mixturam tem- 
* they are here called meere ſpirituall, for that they have no 
mixture of the temporalties, and becauſe they are corrections pro 
falute anime. I W 
Britton ſaith, Que ſeint gſgliſẽ eyt canu/ance de juger de pure ſpiri- 
tualite; hereſie, ichiſmes, holy orders, and the like are mere 
ſpirituall things; note it appeareth by the conſtitution. of John 
Stratford, archbiſhop of Canterbury in a ſynod in London anno 
demini 1380. g. quidam etiam, &c. that adminiſtration of the goods 
of a man dying inteſtate, was granted to ordinaries, con/en/u regis 
et magnatum regni Anglia tanquam fro jure et ecc ca libertate ab 
olim extiterit ordinatum. And I. inwood faith, that probate of teſta- 
ments, de conſuetudine Anglia, et non de jure communi, belong to 
court chriſtian: which I have added for three cauſes. v5 
1. That theſe things being temporall, and not meere ſpirituall, 
as our act ſpeaketh, ans not ab initia. to the court chriſtian. 
2. That the eccleſiaſticall judges derive their juriſdiction therein 
by parliament, and the cuſtome of the realme, and not from any 
foreign power. . 
q And laſtly, that herewith our records and books doe 
and agree. ee 35 
(5) Pro nortali peccato, wit. fornicatione, adulterio, &c.] There 
be two examples put in particular of meere ſpiritualty for correc- 
uon of theſe offences. | il 
In ancient time the kings courts, and ſpecially the leets had 
power to enquire of, and puniſh fornication and adultery by th 
name of Letherwite, and it appeareth often in the 0 
Domeſday that the king had — aſſeſſed for thoſe offences 
Which were aſſeſſed in the kings courts, and could not be nfl 
in curia chriſtianitatis. 503 {2 
(6) Er buju/aodi, 
nature, as the two 


accord 


— . 


ences here particularly expreſſed. be, as ſoli- 
cet, which is greater; and herewith agteeth Linwood, who g- 
Feng this act ſaith, Non intelligas de = mortali peccata, fed, de. 
„ % punitio de ſua natura ſpectat ad firum eccleftaſticuin 3 npm /. 
rio cſi 


Ke, aliquands__ infligitur pos corporalit, aliguande 
anten of penance, as it is clearly 

Cleri; item fi prelatus inpenas peenam ftcuniariam 
, SG ' alicui 


* 
A 


Theſe are to be taken for offences of like © 
dation of any womans chaſtity, which is lefſer then theſe, and for 


peccati mortalis cognigheret ecelefra, fic periret m- 


F. N. B. 47, Ec. 
Linwood de foro 
compet. cad. 
Eircumſpecte 
agatis, fol. 71. 
Liber rub. in 


Int' leges Regis 
Edgari cap. 5. 


Lamb. verbs Se- 
nator, Alder- 


man, or Elder- 


man. 1. 
Senator, which 
ſignifieth the 
Sherive, i. Pra. 
poſitus, ſeu cuſ- 
tos comitatus. 


Britton fol. 1 1. b. 
Bracton J. 5. fol. 
403, &c. 

Fleta l. 2. cap. 
$3. I. 6. ca. 36. 
&c, Linwood 
cap. de foro 
compet. fol. 7. 
li. 7. fo. 44. 
Kennes Cale. 
See hereafter in 
this Chapter 
verbo Mortuary. 
Linwood ubi ſup. 


2 N. 2. tit. 
Teftam. 4. 
12 H. 7 12, b. n 


See hereafter 
verbo Mortuary. 
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Linwo>d uli top. 
Kennes caſe 
ſupra, 


capa 2. = -> 
Rritton;2h, b. 
F. N. J. Jo * 
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n — ht of tithes was tried in the kings court. 
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alice pr peceate, et repetat illam, regia probibitio locum bakeat: 1 
| fo doth Britton take it. 
Vet-Mag.Chart. Jide artic contra probibit” regiam Vet Magna Charta, pro cow, 
. terio BOX C 
— The pariſhioners ought to repaire the incloſure of the church, 
N 65 yard, + ng the 3 the more common ſort are buried there, 
Jefreys calc.) and, for the preſervation of the burials of thoſe, that were, or 
ſhould have been whiiles they lived the e of the Holy Ghal . 
and carmeterium is derived of the Greek verb xoy4u, that i, 
dormis, and therefore cæmeterium oft quaſi dormitorium, quia norm 
dormire dicuntur uſque ad reſurrect᷑iunem. alſo if the church-yarl 
| be not decently incloſed, the church which is dam Dei cannt 
Regil. 44. b. decently be kept, and therefore this the pariſhioners ought to doe 
| per con/uetudinem notoriam et approbatam, and the conuſans thereofy 
allowed by this act. = 
(8) Eccleſia diſcooperta, vel non decenter ornata.] In the ſane 
manner the pariſhioners by this act onght to repaire the church, for 
chat it is the place where divine ſervice is celebrated, and the bodiy 
of the pariſhioners of the beſt quality are buried; in reſpect where 
of this law doth allow the ecclefiaſticall court to have conulay 
thereof, and for the providing of decent ornaments for the celebn- 
tion of divine ſervice. _ 1 | 1 
Regiſt. bi Ecaliia diſcooperta. is is intended not onely of 
— - of 1 is parochiall, but alſo of any publique 
b. N. B. u n. chappell annexed to it; but it extendeth not to the private chappel 
1 any, though it be fixed to the — _— yur be r. 
Regitt. 44 ired by him that hath the proper uſe of it; for gui /entit ann. 
dt * — Ranks debet et onus; and this the pariſhioners ought to de 
conſuctudinem notoriam et approbatam, and the conuſans there 
is allowed to them by this act, but the chauncell is to be repair 
| by the parſon, &c. $ IP | 12 
Art contra (10) Oblationes, deci mas debitas, wel confuctas.] Oblationes in tht 
regiam canon law are thus defined: 3 
er Nang. Chart. Oßlatiases dicuntur quacungque à piis fidelibuſq; Chriſtianis rns 
Art. Cleri cap. 7 5 | 
, 4. 2 E 6. 4 Des er ec leſiæ, fue res ſalid', five mobilen. 44 
cap. 13. (11) Decime.) It appeareth by the auncient writ, i 1 
Cap. Cler. adwocatione decimarum, and by the like ancient writ of _ 
que. 13. whereof you may reade before in W. 2. cap. 5- werſfus fu, 


by 


2 1 . 5 
; nd this appeareth by an a& of par ent in aun 185, 
7. 12 3. cap 7. Cap. 7. and bt fo pode in 4 E. 3. that before the ſtatute I 
F. N. B. 30. g. W. 2. cap. 5.) every parſon was ouſted to demand tithes i 
22. 7 7 " lib. 5. fol Gith od decimæ funt ſpiritual ana 
3 2 n i 1 ” 1. al » c - 
2.5... 50 - and Britton, w was biſhop of Hereford and earl i cb 
. c things the church 
Brit, ubi donn tithes. e | b 
> Arms Hereby it areth that the recitall in the ſtatute of 1 
tu leges 4e 1 of ancient tin: 
Regis, C 8. that purſuit for tithes of right ought, and by owe # 
toi. 128. having pertaine to the ſpirituall court, muſt bee intended Pri 
| Hoken of ches former acts of f parliament, (as thin annexed to the ik 
it e ſaid, Hec | $9” < Ya 7 iculi cleri, OP 
as of W. 2. of act made in ® 13 E. 1. art of parl F 
1$ E. 3. cap. I. and is confirmed by later. acts 0 vaſe” 
' 27 H. 8. Cap. 20. 32 H. 8. cap- 7. and 2 E. & cf. 15 N 


. . 9228 do 
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x of tithes there be three kindes, prediall, perſonall, and _ 7 
1 this act 2 them all, and for perſonall titheg 
atute of 2 E. 6. cap. 13. 74 | 
ow 9 it is that of — time the parſons did ſue for ſub- 
traction of tithes in court chriſtian, but if the right of tithes bad 
come in queſtion, it ſhould have been tried by the common law; 
and therefore in libro rubto inter leges Henr. 1. ſpeaking of purſute 
for tithes in court chriſtian, it is ſaid, 4 rex patiatur; but at this 
day it is without queſtion, as hath been ſaid, that for ſubſtraction of 
tithes the conuſans by force of divers acts of parliament doth 
belong to the eccleſiaſticall court. | * 
(12) Vel conſuetas, By this act modus decimandi, reall compoſi- gee the act or 
tion, or by preſcription, or cuſtome is eſtabliſhed, for hereby are 2 E. 6. cap. 13. 
tithes divided into two parts, in decimas debitas, and that is uf 8 3. Juriſ. 
tar, the tenth part, and into decimas conjuetas, and that is a duty 5 E. 2 = 
perſonall due by cuſtome and uſage to the parſon, &c. in ſatisfac- Poct. & Stud. 
| tion of tithes; as a yearely ſumme of- money, -or other duty, and 166, 167. 
/ theſe are here called decime conſuetæ, and for this modus decimandi 
; the parſon, &c. may ſue in court chriſtian, and is warranted by 
this act. i | 
There is alſo a reall ſatisfaRtion for tithes, as if of ancient time 8 E. 4. ubi 
land hath been given by the conſent of the patron and ordinary to 1 a 
the parſon and his ſucceſſors in ſatisfaction of tithes out of other F N. B. 4, 43. 
lands, this is alſo a good diſcharge gf tithes, but for this or the As 
like reall ſatisfaRtion he cannot ſue in court chriſtian, but at the | 
common law: of this reall ſatisfaction you may reade a notable Mich. 1 * 


record in 25 H. 3. which was before the making of this act, and Sag 


Wilteſh, 


— 
* — 


tlie effect thereof is this: 

Sampſon Foliot brought a prohibition againſt Thomas parſon of 
Swindon, quare ſecutus eft in curia chriſtianitatis de laico feodo iffrus 
Samſon in Draicot, &c. the defendant pleaded that zo eff ſecutus See the Regiſter 
placitum, &c. de laico feodo, ſed verum wult dicere, et dicit quod revera fo. 34. and 
coram judicibus delegatis petiit ab eodem decimas feni de quodam prato in 3 n N 5 
Walcot infra 2 ſuam de Walcot, Ic. et nibil petiit in parochia * ho * 
de Draicot, Sc. Et Sampſon dicit quod amecgſſores ſui antiguitus ; 
dederunt 2. acras prati eccleſie de Draicot, pro decima feni, quam # $4 
freditus Thomas petit, et in eodem prato, quas eadem eccle/ia adhuc see the like. 
babe, et ſemper hucuſque habuit, unde widetur quod illud quod præ. ground of pro- 
ditus Thomas petit decimas eft in laico odo, et you pratum illud de bibition, Regiſt, 
quo idem Thomas petit decimas eft in Draicot ficut breve dicit et non in 
Walcet, et de hoc nit ſe ſuper patriam, &c. Whereu ſeverall 8 K. 1 | 
iſſues bei NA . | , xo . 4. 14+ 

ing joined, the jury gave this verdict, that the ſaid Thomas F. N. B. 41. f. 
= ned his plea in curia chriftianitatis de laico frodo prædid' . 43. kx. 
er. Sc. pretendo ab to decimas feni, of the ſaid meadow of the That bounds of 
ud Sampſon in Draicot; ande anteceſſores ſui dederunt ecclgſiæ de pariſhes are to be 
raicot duas acras prati pro decima feni radii? Thomas mode ied by thecom- 
= et quas aadem ecc 72 Habet, et je bucuſque habuit. 45 K. 3. 23. 
0 found that the ſaid meadow, &c. did lie in Draicot, xc. and b 
denken Judgement is given for the plaintiffe in the probibition, 5 H. 5. 1. 
* he ſhould recover 20. marks damages, c. Which record, 34 H. 6. 20, 11, 
wr for the anti uity thereof, and for that it agreeth with our ac 2 
85 being a leading caſe, I have recited the moreat large. n 
, A man ſeiſed of g. acres of meado d f paſtare, for the Mick. a6and 27 . 
ithes whereof he k or meadow, and one Or paſture, c El. in Commus 
key hath been paid time out of mind v. s. iy. d. Pane. Rot 2617. 
Cs the owner builds a cornmill upon the ſame; he ſhall caſe 


* no lithes for the cornmill, becauſe the land was diſcharged per *4iv4ged> 
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45E-3.c. modum dicimand;: what things be indecimable by the law, 1nd 
3 H. 8. cap. ought not to pay tithe, vide lab. 11. fol. 48, 49. F. N. B. 


Enn. &c. ſee the ſtatute of 45 E. 3. 31 H. 8. cap. andz E. 65 4 
* 13. for diſcharge of Ges. 1 read of an ancient . 

[ 491 J de modo » which is worthy to be read at large, whereof we 
M. 9 E. . Incip. will give you the effect, Contordia fat?” inter Willum Mallet, er re- 
10. in com banc. forem æcelgiæ de Aure, Heyton, Bathon' et Mellen dioces ex una part, 
s * So- er nobilem virum Johbannem de Acton militem ex altera, de modo deci- 


mandi omnia in parochia de Aure per conjenſum epiſcopi, at capituli 
Batbom et Mellau, unde platitum fuit prius in cur captum. 

See W. 2. c. 5. (13) Dammodo non petatur 4. pars.) So as at this day in Gul: 
when one perſon of the preſentation of one patron demand tithes 
againſt another perſon of the preſentation of another patron in 

court chriſtian, amounting to a fourth part, &c. the right of tithes 
at this day is to be tryed at the common law, 

Brit. fol. 11. b. (14) Mortzarie.) Or, @ cor/e preſent. Mortuarium 1s a gift leſt 

Artic. Cler. c. 2. by a man at his death, pro recompenſatione ſubtrattionis decimari pr. 

10 H. 4. 1. ſepaliu, er oblations. | 

2 k. 5. 10. * In 2H. 5. the opinion was againſt the mortuaries, becauſe they 

21 H. 8. cap.6. were not contained in the ſtatute (meaning Artic Cheri.) _ 

| There is no mortuary due by law, but onely by cuſtome, which 
is proved by the words of this act, wiz. ubi mortuarium dari 
conſuevit. And this act alloweth the conuſans thereof to court 

chriſtian. - 

21 H. 8. cap. 6 See the ſtatute of 21 H. 8. cap. 6. where mortuaries ought to 
be pale, for what perſons, and how much, and in what caſe none 
is due. 22 4 | | | 

later communia Some have ſaid, that the king hath a mortuary after the deceaſe 

Hil. 2 k. z. in of every archbiſhop and biſhop true it is, that the king after their 

Seace. potmort- deceaſes hath. fix things, wiz. (to uſe the words of the records) 

Wel, Tr.36E.3. 1+ Optimum equum five palefridum ip/rus epiſcopi cum cella, 1 fren. 

jb. poſt mortem 2. Unam chlamydem five clocam cum capella. 3. Unum ciphun cut 

epiſc. Cirenceſt. coopertorio. 4. Unum 2 cum la vatorio froe aquar'. 5. un 

_— E. 4. = annulum aureum. 6. Necnon * mutam canum, que (faith the re 

mortem archiep wy Zu dominum regem ratione. prarogatiue ſux alla, 0 

. pertinent. | IF 

* Mute comerh And there is ſpeciall writ that iſueth out of the exchequer af 

of the French the deceaſe of the biſhop, for anſwering of the ſame. A bY the re- 


bins 0 cords this is called, multa ep:/copi, or multura epiſcopi, derived a mula, 


Lib. Mathei Par. for that it was a fine, or finall ſatisfaction givenio the king, that they 


| ker, publihed might have power to make thei laft wills and teſtaments, nd V 


anno dom. 1573. have the probate of other mens teſtaments, and the ranting d 
* clauſ. 6. . adminiftrations : for true it is that is ſaid, Nuls e 
| Soo * , aut horitatem Frater eam quam a rege acceptam referebazt, * 11 
36 H. 3. m. 1. menta prabandi nan habebant, adminiſtrationis pote/atem —— 
Tit. de conſoet. gare non poterant, nec ig quidem teſtamanta facers de jure ow 
cap. oe. dum id illis regnante Henrico 3. conceſſum. erat, et confirmatum ne 
before in this EA. 1. Ce. 
chapter, verbo | 


men frrjeaalia, Linwood, who wrote in the raign of H. 6. faith, Regt, 


#.teftari de communi. jure, ſed de: conſuctudine in Angit®  . 
EXL FILE Lo 
bilhops and biſhops, is not any mortyary« - "oF 
74 (15) Ci 9 — alicuj us het vel ein 2. 
FRB. 67+... eee This act givech conuſans. of ſult i0r pr 
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Circumſpecte agatis. 491 
when a prelate or a prior demand a penſion of a parſon of a 
h. : | . | 
Mad muſt be intended of a which had his eſſence by 3 E. 3. 1. 6 E. 3 
ſome ordinance made by the inary a controverſie for $4, 55 2 
tithes, or the like; by which ordinance the tithes are to be in · 2 
joyned by the one, an he is to pay a penſion for the ſame to the prefer ptien 98. 
ober: for this penſions becauſe it beginneth by an ecclefiaſticall 31 E. 3. ib. 26. 
act, and by an eccleſiaſticall judge, he may take his remedy by 2 * ** 
force of this act in the ecclefiaſticall court; buy if à penſion be 7% *- — 
claimed by preſcription, there, ſeeing a writ of annuity doth Iye, 4% 2 * 
and that preſcriptions muſt be ed by the common law, becauſe Reik 38. a. 
6 


the common and the canon law do therein differ, they cannot fue 11 H. 4 
for ſuch a penſion in the eccleſiaſticall court, no more then if a D 
penſion be granted by deed by a parſon wich the conſent of the 7 
prior and ordinary. | os of virgo 4 ; Ae | 
A writof annuity muſt be brought therefore at the common law: [ 492 ] 
and all this doth notably appear by a judgment in the next yeer Pesch. 14 E. 7. 
after the making of this ſtatute, where the caſe was, that the abbot 1 9 
and covent of Leiceſter did by their deed under their covent feal, 5 | 
bearing date anno 25 H. 3. grant to the abbot of Saint Ebrulfe | 

and his ſucceſſors a yeerly rent or annuity, for certain tithes t- 

ed by the abbot and cov ent of Saint Ebrulſe to the abbot of Lei- 
ceſter and his ſueceſſors; for which annuĩty or yeerly rent (bein 1 
granted out of no lands) the abbot of Saint Ebrulfe brought a w 
of annuity againſt the abbot of Leiceſter: * wherein the jud 


was, Et quia cognitio placiti petendi annui redditum directe „ 
ſutudinem regni fpetat ad curiam demini regis, er in ea debet bujuſmedi 09  —- 
Placitari, et prædictus abbas ode ſantto Ebr. petit | ammal redd? - \ 
fibi debitum per pred” contruttum in pred” ſeriptis cumtentum inter præ -H 1 


decefſorem ſuum, er præ det præd abbatis Leica, er num aliguas diri- 
mas, Confiderat” eft, quod praditturiabbas de ſant?. Ebr' reeuperet. - 
4 cætero pred? anmuim redditum- verſus pred abbat? de Leic, et } 
fimiliter ameragia fua de tempore iftius abbatis de Jant?.” Eb”, que © © 

taxantur per juſticꝭ ad Ix. I. et abbas de Leiceſ in miſericord 


ia, Oc. 
Potea venit predict? abbas de Leiceſt, er ſatisftcit pra abbati de 
Jancto Ebr' de lx. I. ad tres wices, et etiam de aliis arreragiit pred” 


redditus uſq; ad hunc diem a tempore impetratioass br vis, de tempor 
pred” i de ſancto £brulph as r @'s | 


And upon this diverſity thi 8 Waun 
* 3 ty this ſtatute bs well _— and all 
© on the. ſtatute of 21 H. 8. ca. 6. where mortuaries ought” to A1. 
i Poe. for what perſons, and how much, and in what caſes none F 18 
(16) De * dane in eienr in al Note a diverſity | 4 Proli- 
' 8 2 . * 7 H. Prohi- 
282 a ſpirituall man of the church LA to the ſervice e 12 
** od, and goods dedicated to divine ſervice, or meerly ecele- 3H. u l 
= call: for laying of violent a the perfon of any, infraje- 1 39.31 3 
r dur reer leſiaſticall court hach conuſans; but for the violent 37 E. J Renz. 
* 2 conſuming of the ornaments of the church, or Coram rege;ca-. 
. thr cory atk couſins te TOE 
* given. to them; as for taking away o + nA 
— 1 ſervice, the. chalice; ard ui ke; ar for theitaking — „ 
be ** image out of the church a bo remedy malt de taken des faits 184. 
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T5 4E. 3. And I finde a recotd: that William de Brinckle recovered at the 
— n ge. Common law by verdict, againſt Otho parſon of the church of 


Beſton, x. I. pro ſubtractione unius bullz papalis de ordinibus, alleri 
1 &ec. bulle de legitimatione, et tertiæ bhullæ de veniam exorantibus 1 
Brit. 11. b. Re- mabus anteceſſorum ſuorum. And yet theſe were accounted in thoſe 
giſt. 34. dayes ſpirituall; but by the ancient common law they have juriſ- 

diction of no goods or chattels, but ſuch as be de tetamento et na- 


Artic. contra ratur 
Prohib. Regiam 10. 


Vet. Magna And for ping ice hands upon one of the clergie, the erd 


Charta. Artic. of that ſuit is onely pro ſalute anime, by excommunication, or cor- 
Cleri. cap. 1. 3. porall penance: but if a clergie-man be arreſted by proceſſe of 
"3 1 4 "he — he cannot for this ſue in the eccleſiaſticall court. And if the 
20 E. 4. 10. b. Clerk ſue in court chriſtian for damages for the battery, he is in 
Regiſt. 49. b. Caſe of premunire, for in that caſe the eccleſiaſticall judge ought to 
F. N. B. 47. 51. k. proceed ex officio, onely to correct the fin. | 

28 5 | - (17) in cau/a defamationis conceſſum fuit alias.] Where it is ſaid 
Probit/ 30 3* here, conceſſum fuit alias, by it appeareth that the conuſans of de. 
Regi. 49. a, famation that concerneth meer ſpiritualty, was granted by act of 
Vide ſupta verbo parliament; implyed by this word [ conceſſum} for otherwiſe it could 
228 not be granted. 5 72 

. n 


bikit Nea, Defamations granted to the conuſans of eccleſiaſticall judge; 
Vet. Mag.Chart. ought to have their incidents; firft, that it concerns matter meerly 
Regiſt. 46, 47, ſpirituall, as to call him heretike, ſchiſmatike, or the like: 2. That 
&c. 54.F.N.B. it concerns meer ſpirituall matter onely, and not mixt with any 
ba . K 52. ; matter determinable at the common law. 3. * Although the defa- 
18 . 2% * mation be meerly and onely ſpirituall, yet he that is defamed can- 
22E. 4. 20. not ſue there for amends or damages, but the ſuit there ought to 
33 Kk. 3. Bre. be for correction of the fin, pro /alute anime, and they mult ex- 


912.12H.7. preſſe in particular the defamation in their libell in court chriſtian, 
22+ Lib. 4. fol. 


20. later Pale If a man give evidence to an inqueſt to indict one, he cannot 


& Thorp. Artie, ſue for this defamation in court chriſtian. = A 
Cleri, cap. 4. The prior of Laund libelled in the ſpirituall court againi 
* [ 493 ] Robert Lee, and John Lee, for w_—_ the prior churls ſon, rotten 
Tr. 19 Hl. 8. Co. churl, and cankerd churl, and a prohibition was granted, for the 
ram rege Spilm. Words concerned no ſpiritual! matter, and therefore he could not 
Report. ſiue for them in the eecleſiaſticall court, neither could he have any 
action for them at the common law. 4 3s ah 
30 H. F. Br, If a man call one a perjured man, he muſt take his remedy a 
Action ſur le the common la. | | | 
n 1 * A ſute was in the eccleſiaſticall court for calling one falſe knave; 
Coram rege and for the ſame cauſe a prohibition was granted, and knave ab 
Spilrfi. 23 E. 3. initio was no word of reproach, but ſignified a man ſervant, and 
Stat. de La- a knave-childe a man- childe; and this caſe was between March 
bourers. and Bele of Kent. > as OST {| 
bourers. 23 E. 3 (18) Pro læſſone fidei.] This is to be underſtood where the thin 
>2AN,p.7, to be done is meer ſpirituall, and neither temporall, nor met 
2 H. 4. 10. the temporalty, be it reall or perſonall, becauſe the ecclei - 
11 H. 4 88. court canpot hold plea of the principall: and where they cen 
38H. 6. 29. hold plea of the principall, they cannot hold plea of the acceſſory, 
20 E. 4 10. b. f re THE” „el einſhm uit crit ar- 
NK. 39. . 4 Juris (4. Juriſdidionis ) ft principale, ejue __— 
rack. lib. c. fol. Horium. | DRESS 4 + Fg | 
1 I And again, Juri/d;&ionem non mutat fidei interpofitio; oo ary 
"=" prefiitum, nec ſpontenea renunciatio partiums Sc. E! 8 
dicendum erit de debitiry es garallis puæ aun ſunt de ifa chin on © 
trimonio. N a Mory 
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drticuli Cleri. 
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More ſhall be ſaid of theſe matters when. we come to the ſtatute 
Vet. Magn” Chart', part 2. fol. 70. Prohibitio farmata de flat. 
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$TATUTUM DE QUO WARRANT 
Editum anno 18 Edw. I. 


[ 494 ] 
O, | 


— 


UTA breuia de quo warranto et 
etiam judicia ſuper placita eo- 
rundem reddend diutinam ceperunt 
dilationem, es qued juſticiarii in judi- 
ciis illis reddendis de voluntate domint 
regis non fuerunt hucuſque certtaratt : 
idem dominus rex ad parliamentum 
ſuum poſt Paſch, apud 
regni ſui xvlii. de gratia ſua ſpeciali 
(1), et propter affettionem quam habet 
erga prelatos, comites, et barones, et 
cæteros de regno ſuo conceſſit, quod 
emnes de regno ſuo quicunque fuerint, 
tam relignfs, quam alii, qui per bonam 
inguiſitionem patriæ aut alia modo 
verificare poterunt (2 ), quod ipſi et 
anteceſſores eorum vel prædeceſſores uſt 
fuerint libertatibus quibuſcunq; (3) 
4 quibus per brevia prædicta fuerint 


conſanguinei ſui aut toto tempore ſus 
(4), et hucuſque continuerint : ita quad 
ubertatibus illis non ſunt abuſs (5), 
ſuad partes adjornentur ulterius uſque 
certum diem rationabilem coram eil 
dem Jſttciar' ; infra quem deminum 
lem adire poſſint cum records (b 
145 figillo ſu . et redire. 1 
nus rex confirmabit (7) per li- 
teras ſuas patentys ſtatum Lie Et 


3 


m', anno 


implacitati ante tempus regis Rich“ 


— n 


Statutum de quo Warrants novum anno 18 F. 1. qualiter brevia de quo + 


Warrants debent terminart, et de catero termmart. 


FR ORASMUCH as writs of g 
' warrants, and alſo judgements 
given upon pleas of the fame, were 
greatly delayed, becauſe the juſtices 
in giving judgement were not Cer- 
tified of the king” pleaſure therein; 
our lord the king, at his parliament 
holden at 2 after the 
feaſt of Eaſter, the eighteenth | 
of his reign, of his 8 
for the affection that he beareth umo 
his prelates, earls, and barons, and 
other of his realm, hath granted, 
that all under his allegiance, what - 
ſoever they be, as well fpiritual as 
other, which can verify by good en- 
queſt of the country, or otherwi 
that they and their anceſtors or pre- 
deceſſors have uſed any manner of 
liberties, whereof they were implead- 
ed by the faid writs, before the time 
of king Richard our couſin, or in all 
his time, and have continued hitherto 
(fo that they have not miſuſed ſuch 
liberties) that the parties ſh} be ad- 
journed further unto a certain day 
reaſonable before the fame juſtices, 
within the which they may go to our - 


lord the king with the record of the 


juſtices, ſigned with their ſeal, and 
e 


1 


e 
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illi qui non poterunt ſeiſinam ante- 
ceſſorum ſeu preedece drum berificare 
eodem modo, qua prediftum oft, dedu- 
cantur et judicentur ſecundum legem 
et conſuet regni (8). Et illi gui ha- 
bent chartas regales ſecundum char tas 
illas judicentur (9). Præterea do- 
minus rex de gratia ſua ſpeciali con- 
ceſſit, quod omnia judicia que reddenda 


funt in 2 de Fe per 


Juſtic” ſuos apud Weſtm* poſt Paſeh* 
fprediffum, et pro ipſo domino rege f 
partes quæ amiſerunt ad ipſum dumi- 
num regem revenire voluerint, tale ha- 
bebunt remedium de gratia domini re- 
gis ſicut ſuperius ſcriptum * eſt (10). 
CGonceſſit etiam id 


regno ſuo: quod placita de quo war- 

ranto de catero placitentur et termi- 

nentur in itinere juſlic (11), et quod 
— r 90 b 

placita adhuc pendentia readjornentur 


in fingulis com* ſuis 75 adventum 


Jnfticiar! in partibus illis. 


— 


dominus rex ad 
parcend miſis et expenſis populi de 


_ alſo return; and our lord the 


by his letters patents, ſhall vt, 
their. eſtate, And they that cannot 


cording to their” charters. More. 
he king of his * 
hath granted, that all judgements 
that are to be given in pleas of gu 
warranto, by his juſtices at Weſt- 
minſter, after the foreſaid Eaſter, for 
our lord the king himſelf, if the par- 
ties grieved will come again before 
the king, he of his grace ſhall give 
them ſuch remedy as before is men- 
tioned, Alſo our faid lord the king 
hath granted, for ſparing of the coſts 
and expences of the people of his 
realm, that pleas of quo warranto 
from henceforth ſhall be pleaded and 
determined in the circuit of the juſ- 
tices, and that all pleas now depend- 
ing ſhall be adjourned into their own 
ſhires, until the coming of the juſtices 


| into thoſe parts. 


(Fitr. Brief, 886. Kelw, 137, Kc. Bro. Quo Warranto, 1, 24 3, C. 6. 8. 11. Bro. Preſcription, 
10 14. 18. 32, 33, 34. 52. 54. 64, 65. 73. 83. 98. 107, 108. Bro. Franchiſe, 4. 10. 14. 22. 26. 3% 
Fitz. Conuſance, 16. 19 21. 26. 30, 31. 36. 39. 46. 51. 54+ $7» 60, 61, 62, 63, 04+ Raſl, 540.) 


+ The miſchieſe before this ſtatute, as here it is rehearſed, was that 
there had been [ diutina dilatio] in writs of gue warrants, becauſe 
the judges would not proceed to judgement (the ſame being final) 
without being certified de woluntate regis by the writ, de libertatibu: 

| allecandis, which was not onely a great delay, but a great charge 

io the ſubject: but the truth is, that this kings officers to get thank: 
of the king by filling of his cofers, cauſed very many wnts of fun 


- ' ewarranto 


r liberties to be brought; for where it is ſaid in our 


chronicles, that thoſe writs of quo warranto were for lands and te · 


* — 
. 


. 
—_ 


bro 


* 


5 ents, therein they are miftaken, for it appeareth that after, that 
21 E. 1. bre: 886. is to ſay, in the 31 yeare of his raigne the king did bring a 9.0. 
. 5 0 5- avarrants againſt the lady of S. to know by What warrant the claim. 

Tibet. Abiag: ed to hold the mannor of C. which belonged to his crown, Ke 
dn. Hollingfl. which of ancient time was ancient demeſne ;; and there it is * 

pag. 280. a. b. and not denied, that this was the firſt writ that ever Was ſeen io be 
| ught for lands: but certaine it is, that there were an exceeding 
number of, writs of quo warranto brought as well againſt the Pr. 
lates and other of the clergy, as againſt the nobles and others ol 


the 


Statutum de quo Warranto. 
the realme for their liberties, franchiſes, and priviledg 


of 1 
ength and proces of time, and partly g the trouble- 
yan — civill Nation and wars in the raignes of king John 
and H. 3- many of their charters, records of allowances, and other 
evidences and muniments were deſtroyed, waſted or made aways 
amongſt others a quo. <varraato was brought againſt John Warren 
earle of Surrey, who appearing before the Juſtices ſpake boldly 
and ſtoutly againſt this kinde of proceeding, as our hiſtories dos 

ihe. | | 
go ens it is, that as well the lords ſpirituall and temporall, as 
the commons aſſembled in this parliament did ain hereof ta 
the king, and beſought him that he would be p 
and favour,” for it was a legall courſe which was attempted and 
proſecuted in the-kings: name, but a matter of great rigour and 
extremity invented and eagerly followed by his atheers, to the ge- 
nerall di taſte and griefe of the whole realme. 

The noble and wiſe king knowing that num jus was Summa. 
injuria, and not 3 to take adv e of the extremity of 
his laws in fo hard a caſe did of his grace and favous (for fo the act 
ſpeaketh) ex ſpeciali gras et etiam propter affectianem habet 
erga prelatos, comites, barones, et cæteros de regno fuo, by this 
act remedy for the {aid miſchieſe. 


Braton and Fleta treating of a quo warranto, both of them al- 


moſt tolidem verbis ſayen, I etiam alia actio, que dicitur duplex, in 
uno brevi, et ubi duæ concurrunt actiones, feilicet in perſonam, et in rem: 
primo in perſonam, quod qujs fit ad reſpondemdum quo warranto teneat 


ſed of his grace 


Bract. I. 5. fo, 
367. Fleta, I. 3. 
Cap» 9. 


*, 


aliquam libertatem ſeu aliam rem. In rem, cum præterea addatur in 


fine quam rex clamat ut jus et hæreditatem ſuam wel eſchactam ſuam, vel 
de antiquo dominico coronæ ſuæ, vel hujuſmodi, quam talis clamat 
in N. contra coronam et dignitatem regis. a 5 

(1) De gratia ſua ſpeciali.] This, as hath been ſaid, is an act of 
grace, for it bindeth the king in this particular of his prerogative, 
qued nullum tempus occurrit regi, for by this act continuance'of poſ- 
ſeſſion of liberties from the 8 of the raigne of R. 1. til 
this act, which was under an hundred yeares, ſhould be a barre to 
the crowne, if ſo it were found by inquiſition, which was the time 
of preſcription that bound the ſubject in eaſe of preſeription. 

(2) Qui per bonam inquiſitionem- patrice, vel aliguo alio modo we- 
care poterit, &c.] This is as much to ſay, as to prove by inqui- 
lion, or yerdi® of the country, who are to enquire of the fact, that 
s of the poſſeſſion by the time aforeſaid, or to prove by matter of 
_ (whereof juries are not to enquire) that is, by allowance be- 


P 4 


Ads of grace, | 
Mag. Chart, c. N. 
W. 2. ca. 10. 29. 


1 2 E. 3. fo. 28, 29. 


e & 
nay 495 J. 
Inſtit. ſect. 190. 

8 

—— 


"ore Juſtices in eyre, Kc. implied neceſſarily in theſe words [ae 
00 alio modo] that muſt be alis modo, then by matter in fair 2 


quirable by the country; ſo as albeit it be ſaid; that a 


2 warranted alſo by allowance is within this ſtatute, that | 
th not exclude, but that a poſſeſſion found by inquiſition is 


Within the expreſſe letter and meaning of :this act. 


| us get . extends to all liberties, as 2 E. 3. ubi ſupra, 
— o toſe chat lie in point of: charter, as conuſans of pleas, fe- | 
{..; 5900s, and the like; as to thoſe that may be claimed by pre- 


, Ie as waife and ſtrày, and the like. 


was, Mears: " conformable to-the-miſchieſe, fax the miſchiefs 31 E. 1. bre. 886. 


Unds, zualh been ſaid, concernigg lberdes, and net concerning 
ach and the quo quaryanco. Way tramed-for dae hich be 
Ing 


BraR. ubi ſupra. 
Tr. 29 E. 1. co- 
ram rege. Rot. 


75 the biſhop of 
urhams caſe, 
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15.470. 6. 
Sir John Molins 
caſe. 


GE. 3. 54, 55+ 
7 E. 340,41. 
18 E. 3. conuſans 
39. 34 Af, 14. 
40 Al. 23. 

12 Hf. 4. 12. 
14 H. 6. 12. 

37 H. 6. 22. 
35 H. 6, 54. 

9 As 11. 

10 H. 7. 137 14. 
36 H. 7. 9. 
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long to the crown, and ſuch as the ſubject hath, are derived fron 
the crown, Libertates regales ad coronam ſpectautes ex concſſiong regum 
à corona exierunt, LOT 3 
) Ante tempus conſanguinei fui Ric. aut tots tempore fui.) Thi 
Is 4 Richard the firſt, and here is called — 3 
the king derived not lineally from him, ſor he was elder brother 
to king John, who was grandfather to king Edw. 1. Note here 
this disjunAive [aut] ſo as the time of preſcription, as hath been 
ſaid, in the caſe of a ſubject is the time limited by this act. 
(5) Ha eud libertatibus illis or funt abuſe.) This clauſe extend. 
eth not onely to miſuſer, diſuſer, and non-uſer of liberties, but ts 


Faux claime of them, and the hke. 


(6) Regem adire poſſint cum recordo.} Here is an excellent pat. 
tern, that the king be informed by the judges, and by the record 
it ſelf, before he make any graunt or confirmation thereof; ſo care. 
full were they in thoſe. dayes, that the king, before he paſſed any 
thing, might bee truly informed. | 

| (7 ) Et dominus rex flatum eorum affirmabit.) In thoſe dayes, ſuch 
faith were given to verdicts of twelve men, as they were were dif, 
and dicta veritatis, ſo as upon one inquiſition, &c. the king by this 
act was to affirme the liberties according to the verdict, c. 

(8) Deducantur et j udicentur ſecundum legem communem.] That is 
according to the kings ee of nullum temput occurrit regi, 
Hereby it appeares that the kings prerogative is part of the law of 
England, and comprehended within the ſame. 

(9) Et illi gui habent chartas r fecundum chartas illas u 
carundem plenitudinem judicentur.) Here is an excellent rule for 
conſtruction of the kings letters patents, not only of hberties but 
of lands, tenements, and other things which he may lawfully grant, 
that they have no ſtrict or narrow interpretation for the over- 
throwing of them, d ſecundum earundem plenitudinem judicentar, 
that is, to have a liberal! and favourable conſtruction for the mak- 
ing of them available in law, u/q; ad pleuitudinem, for the honor of 
the king. | 2200 
Alſo E is implied that they are to be conſtrued /ecunds ears 


plenitudinem, that is, as fully and beneficially as the law was taken 


at that time when they were made: and certainly theſe auncient 
laws were directions to the ſages of the law, for the conſtrutton 
dk wn kings charters, and letters patents, as it appeareth 1n our 

(10) Praterea dominus rex de rome Jua ſoeciali. conceſſt, qu 
omnia judicia que reddenda ſunt in placitis de qua warranta per Jilie 
apud M gm poſt Paſcb prædictꝭ, et pro ipſo domino rage. f partes 2 
amiſerunt ad ipſum dominum regem rewenirt volurrint, tale ha! 
remedium de gratia domini regis, ficut ſuperius eff conceſſum. } This = 
a ſpeciall grace indeed of the king, that though judgements * 
been given in any of his courts at Weſtminſter fince the fea 

y 


Eaſter in pleas of que warrants for him 2 inſt any of his ſubje® 
(which 1. in law againſt the ſubjects were. „ 
thoſe judgements notwi ing, the parties grieved ſhould be 


within the remedy of this act. 03-45: 6 0s 
(11) Conceſſit etiam idem dominus rex ad parcend” miſs tt anf, 


pepuli de regno, quod placita de quo æarrante de cl Aa _— 


et terminentur in itineribus jufticiar'.] The coſts, charges, * 
pences of the ſubjects in.thele caſeꝭ were exgeſſive, and thre 


* 
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ts meet with this miſchiefe, and that the ſubje& might receive 
: Aice in his OWN country, as it were at his owne doores, it is like- 
wiſe of the kings ſpeciall grace that pleas of quo warranto ſhould 
de heard and determined in the eyres of the juſtices. | 
Of this branch we finde a notable caſe in our books, and I will 
cite the caſe as I finde it of record, and as it may be gathered in 
our books. The archbiſhop of York was in poſſeſſion of priſage 
of wines in the port of Hull, and in the raigne of E. 2. in the 
time of John archbiſhop, the ſame franchiſe was ſeiſed into the 
kings hands; after the deceaſe of John archbiſhop, William arch- 
biſhop his ſucceſſor ſued in parliament in the raigne of E. 3. by peti- 
tion of right to be reſtored to the ſaid franchiſe; and afterward by 
parliament the petitioner was reſtored to the poſſeſſion of the ſaid fran- 
chiſe, and by the ſame award it was adjudged that the ſaid William 
archbiſhop the petitioner ſhould anſwer the king, when and where 
he pleaſed; and the like award was made upon the petition of the 
ſaid William archbiſhop in the parliament the morrow after the 
feaſt of S. Catherine in the fourth yeare of the ſame king; where- 
upon the king brought a writ of quo evarranto againſt the ſaid 
William archbiſhop returnable in the court of common pleas, ta 
know by what warrant he claimed to have priſage of wines in the 
rt of Hull; Parning that famous ſerjant (who after was chiefe 
jaſtice, and after that lord treaſurer of England, and laſtly lord 
chauncellor of England) of councell with the archbiſhop, pleaded 
to the juriſdiction of the court, and demanded judgement, if the 
archbiſhop ought to make any anſwer there, for that king Ed- 
ward, grandfather of E. 3. made a ftatute (intending this ſtatute U s 
of 18 E. 1.) which provided, that the pleas of :qzo-wwarranto ſhould 
be pleaded before juſtices in eyre, in the counties, and that it was 
ordained by a ſtatute made in the time of king E. 3. at his parlia- 
ment at Northampton Le was in 2 E. 3.) that by a writ under 
the great, or privy ſeale, no diſturbance ſhould be that common [ 498 ] 
right ſhould not be done to all, and wee intend not (faith hee) | 
that againſt the ſaid ſtatute, which is a law common to all, that wee 
ought to anſwer in this court. The matter concerning this act of 
18 E. 1. was not denied, but fir William Herle chiefe juſtice, that 
gave the rule, relying upon the award in parliament, that the 
archbiſhop ſhould anſwer the king when and where hee would, 
and there it is ſaid, that the award of parliament was the higheſt 
law that could bee, and thereupon ſerjant Parning anſwered over. 
Now when juſtices in eyre ceaſed, then this branch for the eaſe 
of the ſubject, and for ſaving of their coſts, charges, and expences, 
2 his effect, for with juſtices of eyre this branch lived, and with 
em it died. 
a dome have ſuppoſed that Henry the ſecond, did firſt inſtitute Rog. Hovenden 
Juſtices in eyre, whereof one faith, Juſticiarüs itinerantes conftituti potter. 2 
fer H. 2. I. Yui diviſit regnum ſaum in ſex partes, per quarum fin- ny 4 
tres juſticiarios itinerantes conſtituit; and they likewiſe agree, Camden Brit. 
Fn Hoc ir/titutum ſub Edwardo 3. evanuit. 129. i 
45 boy men 2 learned, but not ſxilfull in 1 
f ve miſtake 1 
Kl the learned 9 work ee | 
heſe juſtices itinerants, were alſo called perlufrantes; they were Lucubr, Ocks 


firſt inftituted ad las: 
9 hay 40 T lationss amputandas, er ad fubditorum laborer, fump- han 
| 1 


498 Statutum de quo Warranto. 


| Mirror, c. 2. It appeareth by the Mirror, who bad feene the old tolls in the 
1 515. raignes of ancient kings, and namely of king Alfred, and was 
5 of the lawes from the time of king Arthur, who ſaith, Oe am. 
17 Bract. I. 3. fo. cientment foloient les royes en proper perſons eroer de paiis in Paiis pur 
»08. 115, 116. inguirer, oter et terminer les peches, & pur redrefſer ds torts, o coax quer 


8 ne ſont my attaine en tielx eires des perfonth treſpaflti faits avan 14. 


© 1% Ke. 2 E. 3. 8 de Dieu. Et puis pur multiplication de. peches u 
27. 4E. 3. 41. Purront my les reyes touts faire per eux mejmes et pur ceo ils environ 
GE. 3. 55- lour commiſſaries, que font —__ 


Juſtices errants, que nount pour 


23 E. 3. 21." Je gier of terminer nul perfonel trofpaſſe forſqve attai) 
456. 1 l. ment termine in le dayraine tire ou puis fait — with our 


21. 15 H. 7. 3. books) and further faith, Efoiet auncient ordein gue les reger 

0 L an per 1 ou per juſtices — La 
Mirror, c. 4. erminer errafſent de 7. ans, in 7. ans per my touts counties fur receive 
$ 5 8 . tes rolles de touts juſtss afſignes, des coromers de inquiries, des eſcheators, 
— 1 The de wiſceunts, ae hundreders, ae bailies, et de touts ſengſc bali, 9. And 
books aboveſaid, again, Cheſcun pair foloiet agſtre garnie per per gererall 
ubi ſupra. Summons, Ic. All which agreeth with our 3: and after he 
ſaith, Abufion eff que juſtices ot lour miniſters, gue oceient le gent per 
faux judgement, ne font diftreints al fire de autres bumicides, que fift l. 
roy Alfred que fift pender 44. juſtices in un anne tant: came homicides 
Fur lour faux judgempnts and there he nameth thoſe corrupt juſ- 
tices, which is to be intended of juſtices itinerant, for there were 

not ſo many refident, | | | 

And the inſtitution of juſtices itinerant, and the-cireuit of juſ- 
tices in the countries had his ground from holy ſeripture, for there 
Com e. 7. it is faid, Fudicabat qupque Samuel Ifratlem cutitiis dixbus vita ſuc, 
26. et ibat per fingules aunos circnien Bethel, et Galgala,' el Maſpbatii; et 
judicabat Iſraclem in ſupradictis locis, revertebaturque in Ramatba; ibi 
enim evat domus tjus, et ibi judicabat Ifraclem. Wt” 
u As to the ſecond point, that juſtices in eyre-ſhonld ceaſe in the 
i raigne of Edward the third, they have not onely erred in foxte, but 
in Ane alſo, for they ceaſed not in the raigne of king Edward the 
' third, for it is enacted by act of parliament after that Kings raigne, 
os (in reſpect of the troubles and foreine affaires) that no eyres 
$64 14991 ſhould: be holden during two yeers; and after in 16 R. 2. that na 
Rot. Param. eyre ſhould be holden till the next parliament; but thus auth in 
an. 6 R. 2. a caſe ſo evident ſhall ſuffice, We have added thus much, not of 
aus 35: 198-2» curiofity, nor of a ſpirit of contradiction, but for rwo-relpedis; the 
* one, that when our hiſtorians do meddle with any legall point, or 
matter concerning the law, we would adviſe them, that they would 
before they write, conſult with thoſe that be learned, and appriſed 
in the laws of this realm : the other, that truth might be manifeſted, 
and prevail, 3 1 
ut hereof more largely ſhall be ſpoken in the treatiſe concerns 

dhe juriſdiction of courts. | | We OPS OT,” 
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Cap. J. 


STATUT. DE WESTMNSTER 3. 


Weſtm. 3. 


Editum Anno 18 Edw. 1. Ad Parliamentum 
poſt Feſtam Hil. et Paſchz. 
Is the Parliament Roll it is intiiuled,  ' + © 


Statutum Regis de Terris vendendis et emendis. 


/ | 5 


is called the ſtatute of Weſtm, 3. becauſe two notable par- x part of the ka- 


liaments had been before holden at Weſtminſter, the one called ſtitutes, ſeck. 
Wellm. 1. and the other called Weſtm. 2. In reſpect 


whereof, - 140, 


and of the excellencie of it, this parlizment being holden at Weſt- 


minſter, is called Weſtm. 3. 


4 


L terrarum (1) ef te- 
x. nementor” de feodis magnatum 
et aliorum dominorum in prejudicium 
esrundem, temporibus retroactis, mul- 
tetrens in frodis ſuis ſunt ingreſſi, 
guibus libere tenentes eorundem mag- 
natum et aliorum terras et ten” ſua 
vendiderunt, tenend' infead fibi et 
beredibus ſuis de feaffatoribus | et hæ- 
redibus] ſuis, et non de capitalibus 
dom” feodorum, per quod iidem capitules 
demini eſchaetas, maritagia, et  cuſ- 
tadras terrarum et tenement” de feadis 
ſuis exiſtentium ſepius' amiſerunt : 


quod quidem eiſdem magnatibus et aliis 


deminis quam plurimum durum et dif- 
fiile videbatur, et [ſic] in hoe caſu 
exheredatio manifeſla, Dominus rex 
mn parliamento [us apud We/tmon' poſt 


Paſch. anno regni ſui 18. videlicet in 


quindena Sancti Foban. Bapt. ad in- 


Aantiam nag natum regni ſui, conceſſit, 


pr ovidit, et fatuit, guad de caters li- 
cat unicuigue libero homini' (4), ter- 
ras ſuas, jeu tenementa ſun, ſeu'pitt-" 


tem inde ad voluntatem ſuam (2) 
vendere (3), ita tamen uod feoffatus 


Wat terram lam, ſeu tenempnt” T | 


56 I 


that the feoffee ſhall hold the ſame 


CAP. L. 


FORASMUCH as purchaſers of 
lands and tegements of the f 


of great men and other lords, have 


many times heretofore entered ints 
their fees, to the prejudice of the 
lords, to whom the freeholders of 
ſuch great men have ſold their lands 
and tenements to be holden -in fee 
of their feoffars, and not of the 
chief lords of the fees, whereby the 
ſame chief lords have many times loft 
their eſcheats, marriages, and ward- 
ſhips of lands and tenements belong- 
ing to their fees; which thing em- 
ed very hard and extream unto thoſe 
lords and other great men, and more- 
over in this caſe manifeſt diſheritance: 
Our lord the king, in his Ter ex 
at Weſtminſter, after Eaſter, the 
eighteenth year of his reign, that is 
to wit, in the quinzime of Saint John 
Baptiſt, at the inſtance of the great 
men of the realm, granted, provided, 
and ordained, that from henceforth 
it ſhall' be lawfull to every freeman 


to ſell at his own pleaſure his lands 


and tenements, or part of them, fa 


Jands 
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Tud de capitali domino (6) feodi illius lands or tenements of the chief lu 
(5) per eadem ſervitia et conſuetudines of the fame fee, by ſuch feric 
(8), per que feoffator ſuus illa prius and cuſtoms - as his . feoffor hell 


Aenuit (7). before. 
(1 Roll, 106. Fitz. Ayowry, 108. 185. 255. 12 Car. 2. c. 24.) 


Lib. 3. fol. 23, (1) Nia amplores terrarum, c.] The cauſe of the making of 
24. Walkers caſe. this ſtatute, appeareth by the preamble, and by that which hath 
5011 been ſaid upon the expoſition of the 32. chapter of the ſtatute af 
Char. c. 32. Magna Charta; where alſo the principall parts of this act are ex. 
plained, yet ſome things are thereunto neceſſarily to be added. 
37 AF. p. 30. At the common law, if A. had made a feoffment in fee to}, 
2 E. 3. 33. reddend” inde, five tenend” de ſe et bæredibus fuis per 6. d. pro umnily 
49 E. 3. 10. ſervitiis, et fac“ capitalibus dominis frodi pro predit® A. et berediby 
huis omnia ſerwitia debita, c. 28 | 
In this caſe by the firſt reddend or tenend the land had been 
holden of the feoffor, and all the ſervices due ſhall be done to hin; 
for to do ſervice for a man, is to do it to him; gui pro me aliqui 
facit, mihi feciſſt videtur. + ; 
1 Aſſ. 8. 33 E. 3. If the tenant had made a feoffment in fee before this ſtatute ge- 
Annuity 52+ nerally, without reſervation of any tenure, the feoffee ſhould have 
2 abc b. holden of the feoffor, as he had held over; for example, if he ha 
3H. 6.20 holden by knights ſervice, the feoffee by creation of law had holden 
by knights ſervice of the feoffor,- in reſpect of the tenure over by 
him; and therefore if the lord had confirmed the eſtate of the 
49 E. 3. 10. feoffor, vis. the meſne, to hold by fealty onely (which was ſocage) 
the tenure between the tenant and the feoffor ſhould be ſocage ally 
/ becauſe the tenure created by law followeth the tenure, in reſpec 
4 whereof it was created. | | - 
4.64 | (2) Quod de cætero liceat unicuigue libero homini, terras fuas, fi 
| tenementa ſua, ſeu partem inde ad voluntatem ſuam wvendere.) By the 
„ 33 E. 3. Avowry common law, the tenant might have made a feoffment in fee of the 


. 255: 4H 9-20 whole tenancie to be holden. of the chief lord ; but notwithſtanding 


nd. 2. fol. 23. the lord might, during the life of the feoffor, take him for his te- 
Walkers caic« nant, and avow upon him (in reſpect of the former fealty, ſervice, 
and privity) albeit the feoffee gave notice, and tendred him al 
the arrerages, which now this ſtatute hath altred. 
Mag. Chat. See the expoſition upon the 32. chapter of Magna Charts. 
(3) Yendere.) Is here not onely taken for a ſale, but for u 
alienation by gift, feoffment, fine, or otherwiſe ; but ſale was tie 
moſt common aſſurance. | N 
(4) Libero hamini.] i. Libere tenenti; to every free · ballet 
Hereby are excluded not onely nativi, but alſo native em, 
copy-holders, or tenants at will, according to the cuſtome of the 
mannour, | 1 — 
(5) La tamen eoffatus teneat terram illan, 
#lud de capitali an l ilhus.] The generall words of w_ 
take not away neceſſary incidents, as that the feoffee of all, 12 
park ſhall give notice, and tender the arrerages before the hs 
all be compelled to avow upon him: neither do theſe, 1 
former words [ 4e cetero liceat] take away the fine for lice 
alienation, &c. of lands holder of the king in capite, for that 80 
longeth to the king by the ſaid ſtatute of Magna Char 
Magus Charta, cap. 32. a Fry Tkcb 


rr r 2 


Cap. 1. Weſtm. 3. 5or 
generall words have a tacite exception, viz. unleſſe all N 8. 46. 

A mediate and immediate do aſſent thereunto; for, quiliber * E. 2. Avowry 

unciare poteft beneſic juris pro ſe intraduct . ren $81 

6) Capitalis dominus.) Is here taken for the next 28 

lord, and ſo by degrees upward to every lord eee albeit 

the act ſpeaketh in the ſingular number: and it is to be known, 

that all the lands and tenements in England are holden either me- | 

diately or immediately of the king, and therefore he is ut 4. 8 Ga 

minus ſupra omnes. 


* 
2 E. 28 . 
* If the king be lord, A. meſne, C. meſne, and tenant, the te- __ 3 3 


nancie commeth to the hands of the king by forfeiture or convey- 46 E. „. = 


: l 7 4 l 

the king granteth the lands to another in fee Irenend de capi- tion 19. lib. 6, 
1 reine debita, er conſuera] t this grant ſhall revive n = An Metin 
not onely the immediate tenure of C. but of A. and of the king © Jv = 
alſo, albeit the 2exend” de capitali domino be in the ſingular number fol. 13 


Ft © 130, bs 
(as here the ſtatute ſpeaketh) yet is it as much as capitalibus Bewlies caſe 
dominus. + [ 502 


Per eadem ſervitia et conſuetudines, per que feoffator ſuus illa 
. N A. — lands by knights ſervice, and giveth the _ 3 
{ame to B. in tail, to hold of him in ſocage; B. maketh a feoff- 8 
ment in fee, the feoffee ſhall not hold of the lord in ſocage, as the 31 E. 3. Gard 
feoffor held, but by knights ſervice, as A. the donor held: for by 116. 48 E. 3. 
the feoffment the reverſion in fee holden by knights ſervice 1s rg 51.4 
drawn out of the donor, and paſſeth to the feoffee; and the feoffee - I. * 
in this caſe cannot hold of the donor: and this caſe is not againſt mmun buncd, 
the letter of the law, but within the intent and meaving thereof; ia wyats caſe. 
for the meaning of this law was, that the feoffee ſhould hold of the Per cur which1T- 
lord, as the feoffor did when the feoffee held of the ſame lord; and 8 ob- 
chis act was made for the advantage of the lords; and therefore 
in conſtruction the feoffee ſhall hold, not as the feoffor, but as the 
donor held. thy ee « 

If the huſband ſeiſed of land in the right of his wife make a 
ſeoffment in fee, the feoffee ſhall hold as the wife held, for the 
huſband had nothing but in her right. l 

Alſo if the tenant that holds by priority make a feoffment in fee, 
the feoffee ſhall not hold by priority; for this act faith, per eadem 


Hom by the ſame ſervices, and not according to every collaterall 
ity. 
1 * in frank almoign alien in fee, that feoffee ſhall not hold 2 18 
of the lord per eadem ſerwitia, albeit he be a man of the church; a: a4 Pp 
but he ſhall hold of the lord by fealty onely : for by the firſt words 123. Anth. 
of this act he ſhall hold of the lord, but he cannot hold of the Lowe cafe, 
lord per eadem ſerwitia, becauſe it is againſt the nature of the tenure 
in frank almoign, to hold of any but of the donor or his heirs; 
and generall words of an act ſhall not be taken to work any 
thing againſt the nature of the thing, or the rule of law; but he 
ſhall hold by fealty onely, which was as free a tenure, and as neer 6 
to the former, as can be, and therefore by conſtruction [ cadem fer- 
| —_ the ſame ſervices (tall be taken as neer the ſame ſervices as 

' be: I | 


And this act extendeth to lands holden by fee fearm. ; 45 E- 3.28. U 
(8) Conſuctudines,) Is here taken for ſervices, as in the writ de Mag. hymen 
cenſuetudinibus et ſervitiis, and not for cuſtomes. 7 ur cot 
f the meſne releaſe to the tenant, the tenant ſhall hold: per 22 E. 3. Dower 
Jervitia et conſuctudiner, as the meſne did; and. ſo if the 137. 58 Aft . 
| | ns | tenant 2 2 4+ — 
7 E. 4. 
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gon - Weſtm. 3. Cap, 4, 
dtenant infeoffe the meſne, the meſne ſhall hold per eadem ſervitia 
be did before: and fo it is if the tenancie come to the meſnalty by 


act in law, as by eſcheat or deſcent, the meſne 


ſhall hold per ian 


fervitia conſuetudines, as he held before; for albeit the tenure he. 


tween the tenant and the meſne in theſe caſes be 


extinct, yet thi 


ſeigniory paramount, which alſo was iſſuing out of the tenanciz, 


remaineth till. 
10 Aſſ. p. 29. 


Le caſe de 


If there be lord meſne, meſne, and tenant, and the firſt mee 
W. 2. cap. 2. dyeth without heir, and the meſnalty eſcheat to the ſecond meſue: 
or if the meſne grant the meſnalty to the meſne, the meſnalty that 


Judger. which is neereſt to the tenancie doth drown the more remote me. 


nalty, and the tenant ſhall hold per 


eadem ſerwitia et conſuttuding, 


as he held before: but the ſecond meſne ſhall hold of the lord pars 
mount per eadem ſervitia et conſuetudines, as he held before the ex- 
tinguiſhment of his meſnalty for the cauſe aforeſaid. ; 


5031 


73 T partem. aliguam earundem 

terrarum, ſeu tenementorum ali- 
cui vendiderit, feoffatus illam teneat 
immediate de capitali domino (1), et 
oneretur ſtatim de ſervitiis quantum 


* 


pertineat five pertinere debet eidem ca- 


pitali domino pro particula illa (2) 


fecundum quantitatem terre (3) ſeu 


ter” fic vendit'. Et fic in hoc caſu de- 
cidat capitali domino ipſa pars ſervitii 
manus e capiend, ex quo 


feolfatus debet eidem capitali domino 


juxta quaniitatem terræ ſeu ten ven- 
diti, de particula illius ſeruitii ſic de- 
biti eſſe intendens et reſpondens. 


/ 


CAP; II. 


AND if he fell any part of fuch 
lands or tenements to any, the 


feoffee ſhall immediately hold it cf 


the chief lord, and ſhall be forthwith 
c with the ſervices, for ſo 
much as pertaineth, or ought to per- 
tain to the ſaid chief lord for the a 
el, according to the quanti 
the hd or n ſo ſold. * 
ſo in this caſe the ſame part of the 
ſervice ſhall remain to the lord, to be 


taken by the hands of the feoffee, for | 


the which he ought to be attendant 
and anſwerable to the ſame chit! 


lord, according to the quantity of the 
land or tenement ſold for the parcel | 


of the ſervice fo due. 


(Dyer, 299. Fitz, Avowry, 101. 108. 218. Fitz. Herriot, 1. Bro. Tenures, 2. 65: 6 Reps 


8 Rep. 105. 27 H. 8. f. 26. 40 Ed. CY f. 40. 


29 H. 8. tenures pro parti 
r 


Br. 64. 17E. 3. ralty, and not in common, and ge. of 
13. tenant make a feoffement in fee of the moity or third part, Kc. | 


(1) Feoffatus ille partem illam teneat immediate de capitali doin 
«+ illa.) [ Particala illa] is underſtood of a part in ſere. 


therefore it is holden that if ts 


the tenancy, that ſuch a feoffee is not within the purview of 
ſtatute; for a moity or a third part, &c. pro indivi/ſo is not par'® 
for that word implieth a part in ſeveralty, 


#7 E. 3.15. 


- ** 


And this branch by reaſon of this word [ fait "is [api 


when part of the tenancy feravazle 15 aliened 


the meſnalty. 
Lib. 6. f. 1. Bru- 


(2) Pro particula illa.] Is underſtood of ferrices du | 


bie ui 


Ter. 6h. 6s. apportionible, at uct of ente ſervices, be they ABR) , 


a 


Cap. 2 Weſtm. 3. 


annuall, whereof you ſhall reade notable matter, when entire ſer- 
vices by alienation of part ſhall be multiplied, and when not, and 
what ſervices ſhall be extin& by the purchaſe of part by the lord, 
and what remaine, and what ſhall be apportioned, 1n Bruertons 
caſe in the ſixt part of the reports, and in Talbots caſe in the eight 


241% when the lord purchaſeth part, he ſhall hold that part pro 
4 zarticula of the lord paramount by the purview of this ſtatute. 
| ( 3 Secundum quantitatem terre. The ſtatute doth ordain that 
the feoffee of part ſhall hold pro particula of the lord, but it is ne- 
ceſfary to be known how the ſame ſhall be apportioned: for parum 


proficit ſeire quid fieri debet, fi non cognojcas, quo modo fit fatturum : 


land by fealty, and x s. rent, the lord doth purchaſe two acres, and 
taking the rent to be apportioned according to the quantity of the 
11nd doth diſtrain for ix s. and the tenant maketh reſcous, the lord 
brings his affiſe, the tenant pleads aul tert, the recognitors of the 
aliſe ſhall extend the land according to the value, and not 
according to the quantity, and that the lord ought upon the true 
valuatioa of the {aid two acres fo purchaſed to have but viij. s. 
vi. d. | | 


the apportionment, yet ſhall he recover ſo much as is found by the 
jury to be due; for 1t were too hard, and a cauſe of multiphcation 
of {uirs, and again{t the meaning of the makers of this act, that the 
lor4 ſhould be driven in his aſſſe or avowry, &c. to hit the juſt 
lamme due upon the apportionment, but though he demand more, 
yer ſhall he recover but that juſt ſumme which is implied in theſe 
words, ſecundum quentitatem terre, i. ſecundum quantitatem wvaloris 
terre : but if he demand leſſe in that action, he ſhall not recover 
the greater, 

And ſo it is, if a man make a leaſe for yeares reſerving a rent, if 
he graunt away part of the reverſion, the rent ſhall be apportioned 
by the common law, and albeit the. grauntee of part demand or 
claime more in his action of debt, or avowry then is due, yet ſhall 
he recover ſo much as the jury ſhall finde upon a juſt apportion- 
ment to be due, againſt a ſudden opinion reported by ſerjant Bend- 
loes, Hil. 6 & 7 E. 6. that the rent in that caſe ſhould not be ap- 
portioned, but loſt; but the law hath been often adjudged to the 
contrary for foure reaſons: ; 

1. For that it is a rent ſervice, and not a bare contract, and rent 
ſervices were apportionable at the common law. | 


2, It is incident to the reverſion, which is ſeverable, e: acceſſorium 
Jequitur naturam ſai principalis. | | 82 

" The rent, being a rent ſervice, is ſeverable by recovery of part, 
in an action of waſte, or upon ſurrender in part. | | 


SS 3” =, © = 


=. . +»  & 7 R- =, © » 


Is 
' 


many times are void for a third part. 8 
I 1 the caſe hath been put of a leſſee for yeares, the ſame 
uk n 5 in the caſe of a leaſe for life, en N rent is re- 
that th or the apportionment of the rent, where y it appeareth, 

ere was an apportionment at the common law, pro particula 


ec . 
d oye {uantitatem waloris, c. for to none of theſe caſes our at 
ot extend unto 


SSR 7 


vn Ixs r. 


3 _ CAP. 
9 5 


thoreſore admit that there be lord and tenant of twenty acres of 


_ 4 Laſtly, it is a generall caſe; and ſpecially in caſe of wils, which 


503 


Talbots caſe. 
Firſt part of the 
Inſtitut. 8 222. 
verbo annual. 
Whereunto you 
may adde for 
the caſe of ſuĩt- 
ſer vice. Mich. 
18 E. 1. in Banco 
Rot. 232. Ro. 
Lutterels caſe. 
12 E. 4. 16. 

6 H. 7. 7. 


Regula * 


18 E. 2. avowry 
218. 4 Aſſ. 5. 
12 E. 4. 16. 

Pl. Com. 82. 


In this caſe, albeit the plaintiffe did miſtake the juſt reſidue upon 


[ 504 ] 


Paſch. 39 El. 
Rot. 233. coram 
Rege inter Col- 
lins & Harding. 
Hil. 42. El. in 
Communi Ban- 
co. int Ewer 

& Moile. Tr. 43. 
El. in Communi 
Banco. Rot. 243. 
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504 8 Weſtin. z. 


S 


73 T ſeiendum eft quod per prædictas 

venditiones ſeu emptiones terra- 
rum ſeu ten, aut partis alicujus earun- 
dem nallo modo poſſunt terre ſeu ten” 
illa in parte vel in tota ad manum 
mortuam devenire, arte vel ingenio, 
contra formam flatuti ſuper hoc dudum 


editi (1). Et ſciendum eft quod iſiud 


fiatut' tenet locum de terris venditis 


tenend in feodo ſimplici (2) tantum. 
Et quod ſe extendit ad tempus futu- 
rum. t incipiet locum tenere ad 


Heflum Sancti Andreæ apaſtoli proxim* 
futur anno regni regis E. filu regis 


H. xviii. 


Cop. 3 


III. 


A ND it is to be underſtood, thi 
by the ſaid fales or purchaſe cf 
lands or tenements, or any parcel; a 


them, ſuch lands or tenements (ul 


in no wiſe come into mortmain, ei. 
ther in part or in whole, neither by 
policy ne craft, contrary to the forn 
of the ſtatute made thereupon of lite, 
And it is to wit, that this ſtatute ex. 
tendeth but only to lands holden in 
fee- ſimple; and that it extendeth ty 
the time coming, and it ſhall begin 
to take effect at the feaſt of Saint 
Andrew the apoſtle next coming, 
Given the eighteenth year of the 
reign of king Edward, fon to king 


Henry. 


(9 H. 3. ſtat, 1. c. 32.) 


(1) 4d manum mortuam devenire, arte vel ingenio, contra furnat 
flatutt ſuper hoc dudum edit*.] This is underſtood of the flatute 4 
7 E. 1. de religiofis, and by this branch that act is in no fort in- 
peached by this, but ſtandeth in full force: and note the manner c 
laving of former ſtatutes in auncient times by generall words, whicl 


| is the ſureſt way. 
22 AN. 42. 


(2) In feado fimplici. And therefore if tenant for life graunt hi 


AMT. 18. 4H. eftate in hag, parts to ſeverall perſons, yet may the lellor (il 
.20, 1H. 5. train for the whole e rent in every part, for this act extendeth oe 


88. Kelwey. > 
* [ 505 to tenants in fee-ſimple. 


1 E. 3. 3. 4 H. 6. 
20. 21, 22. 


20 E. z. 
avowry 131. 


But yet tenant for life, and tenant in taile are not wholly excludel 

y force of theſe words ia frodo femplici] out of this ſtatute, for 
where the whole fee-fimple paſſeth out of the feoffor, there this a 
extendeth to eſtates for life and in taile ; as if an eſtate for life a 


20 E. 3. ubi ſu- in taile be made of land, the remainder in fee, there then tea 
pra. 38 E. 3.7. for life or in taile ſhall hold 4e capitali demino by force of i 


4 H. 6. 20. 
21, &c. 

Lib. 2. fo. 92. 
Binghacms caſe. 
Lib. 3. fol. 8. 
Heydons caſe. 


or leſſor. 


the donor. 


act, but otherwiſe it is when a reverſion remaineth in the dont 


For if a man at this day make a gift in taile, texend* di cdi, 
libus dominis feodi, Ic. theſe words 9 and he ſhall hold 


Statutum de Tudaiſms. 506 


STATUTUM DE JUDAISMO. 


Id Parliamentum tentum poſt Feſtum Sancti Hilarii, et poſt 
Paſch', anno 18 E. 1. 


P UR ceo que le roy ad vieu que mults des males et diſberiſons des probes homes 
de ſa terre ſorit avenus per les uſurers que les Fewes ont fait en arere, ef 
que mults des peches ent ount ſurs de ceo, meſque luy et ſes aunc eyent ent grand 


pren de la Fewrie tout en ceo en arere, ment pur quant en le honor de Dieu et 


pur le common pren del 22 ordein le roy et eftablie que nul Few deſormes ne 
es 


prift rien a uſury ſur les terres rents ne ſur autres cheſes, et que nu uſury ne 
curge de &. Edward procheinment paſſe en avant, mes que les covenants avant 
faits ſoient tenus ſave que les uſurers mes ceſſent t. 


That is from the feaſt of S. Edw. next before paſſed, which is the 18 day of March. 


Buy the preamble hereof, two great miſchiefes did follow before 
the making of this ſtatate upon Jewiſh uſury; now the difficulty 
_ how the ſame ſhould be remedied. The miſchiefes were 

eſe; | lk 
1. The evils and diſheriſons of the good men of the land. 
2. That many of the fins or offences of the realme had riſen 
and been committed by reaſon thereof, to the great diſhonor of Al- 
mighty God. BP, | 

The difficulty how to apply a remedy, was, confidering what 
great yearly revenge the king had by the uſury of the Jewes, and 
ao neceſſary it was that the king ſhould bee ſupplied with treaſure; - 
what benefit the crowne had before the making of this act appear- 
«h by former records; as take one for many: from the 17 of De- Rot. Patent an- 
cember in the 50 yeare of H. 3. untill the Tueſday in ſhrovetide no 3 E. . m. 4. 
ine ſecond yeare of Edward the firſt, which was about ſeaven yeares, 1 * Wilen 
the crowne had foure hundred and twenty thouſand pounds 1 
kftecne ſhillings and foure pence de exitibus Fudaiſiui; at what time | 
the ounce of filver was but xd. and now it is more then treble ſo 
much, ſo as the recitall of the preamble is true, Me/que luy et ſes 
anceſtres ezent ent graund pren de la Fewrie. | | x 
ny proviſions were made hoth by this king and others, ſome [ 81 ] 
"oy they were baniſhed, but their cruell uſury continued; and Tempore R. 1. 
| «1 aſter they returned, and for reſpe@ of luere and gain, king M629 gg 

in the ſecond yeer of his raign granted unto them large li- Chart. 2 Johan. 

312 berties nu. 4g. 53-13% F. 


1 515 afpears to be little more than the þ caokle of the, gute entitled . Statutum 
Ve. ap which is given at length in the book quoted by Jard Coke in the margin, 
hay th +, bart. from awbence it is tranſcribed in the appendix 40 Ruffheads /atutes 


of uncertaine time. ] 


2 4 vv * 


* 
RTP ws 


hay — =. 


CR Iam” - Ig vw 2 — 


* 


>< . wy 
* 


= 
COS 
# Aa „ * 


* 
8 


507 Statutum de Judaiſmo. 


2. Dorf, clauſ. berties and priviledges, whereby the miſchiefs rehearſed in this 28 

m. 27. Dorl. Pat. without meaſure multiplyed. 

55 H. 3. m. 10. Our noble king Edw. 1. and his father H. 3. before him, ſought 
by divers acts and ordinances to uſe ſome mean and moderation 
herein, but in the end it was found, that there was no mean in 

Rot. 2 E. 1. m. 1. miſchief, and as Seneca ſoith, Res profe to frita eff mquitic mity, 

3- 5. Ror. d And therefore king E. 1. as this act faith, in the honour of God, 

2 - br ara 1 and for the common profit of his people, without all reſpe& (in 

Pat. 3 E. 1. m. reſpect of theſe) of the filling of his own coffers, did ordain, that o 

36. & 17. Dorſ. Jew from thenceforth ſhould make any bargain, or contract for 

clauſ. 7 E. 1. m. G. uſury, nor upon any former contract ſhould take any uſury, from 
the feaſt of Saint Edward then laſt paſt; ſo in effect all Jewiſh uſury 
was forbidden. 

Mattb. Paris The king of France, anne Domini 1253. 37 H. z. baniſhed Gut 

Page 833 · of France all the [Jews perpetually, ſaving merchants, and ſuch 2 
ſhould get their living by the work of their hands; but ſoon after 
they returned again. | 

This law ſtruck at the root of this peſtilent weed, for hereby uſury 
It ſelf was forbidden; and thereupon the cruell Jews thirſting after 
wicked gain, to the number of 15060, departed out of this rein 
into forein parts, where they might uſe their Jewiſh trade of 
uſury, and from that time that ration never returned again into 
this realm. 


Holl. fol. 28 5. Some are of opinion, (and ſo it is ſaid in ſome of our hiſtoric!) 


WaIf. hypod. 72. that it was decreed by authority of parliament, that the ufunow 
— —— Cron. ſews ſhould be baniſhed out of the realm; but the truth is, that 
Baniſh the trade, tlieir uſury was baniſhed by this act of parliament, and that was tis 
and baniſh the Cauſe that they baniſhed themſelves into forein countries, where 
tradeſman. they might live by their uſury; and for that they were odioes 
Divers kings had both to God and man, that they might paſſe out of the realm un 
oo, oe yea ſafety, they made petition to the king, that a certain day wight 
they returned, be prefixed to them to depart the realm, to the end that they mig 
but no king ba- have the kings writ to his ſherifes for their ſafe conduct, and Lit 
niſhed their no injury, moleſtation, damage, or grievance be offered to them in 
uſury before. the mean time: one of which writs we will tranſcribe: . 
Rot. clauſ. 18 E. Rex vic. G. Cum TFudeis regni naſtri univerſts certum tempiu prt- 
1.m.6. 18 Juli. £xerimus a regno illo transfretandi, nolentes quod iff per miniftros nau, 
beds ' 2 aut alios quojcung; aliter quam fieri conſue vit, indebite pertrectentir: - 
ties, and intitu- 116i præcipimus quod per totam balivam tuam publice proclamari, et fre 
led, De Judzis miter inhiberi facias, ne quis eit infra læmpus prædictum, 1njurion 
regni Anglia er. moleftiam, damuum inferat, ſeu gravanmen, Et cum contingat jpfos cus 
wy catallis ſuis, * que eis conceſſimus, verſus partes London, cauſa tranifrt 
: tationis ſue, dirigere greſſus ſuos, ſalwum et fecurum | condudun 40 
habere facias ſumplibus eorundem. Proviſo quod Jude prædidi antt 
receſſim ſuum vadia chriſtianorum quæ penes ſe babent, illi ums 
Fuerint, fi ea acguietare voluerint, reſtituant, ut tenentur. 19 "ap 
apud Weſtm. 18 die Fulii, anno 18 E. 1. Bi da 

parliam. 18 E. 1. This ſtatute de Fudai/mo was made at the parhament þof 2 
poſt feſtum Hil. Hilarii, anno 18 E. 1. At which parliament the king had a 1 
Aten. ot granted to him pro expulſione Fudgorum. And this writ Was go - 

bn 1 ̊ H of in July following, the king beginning his raign, Novem. - 
W. z. de quia the parliament knew, that by baniſhing of uſury, the 1 4 for 
emptores terra- not remain. And thus this noble king by this means ban! 5 

um was made. ever theſe infidell uſurious Jews; the number of Which Jes 


” 


baniſhed, was fifteen thouſand and threeſcore. © ut 


Ke 


1 


Statutum de Judaiſmo. 


But lucre and gain, which king John had, and expected of the 
infidell Jews, made him impie judaiſare; for to the end they ſhould 
exerciſe the laws of their ſacrifices, (which they could nor do 


without a prieſthood) the king by his charter granted them to 


have one, &c. which, for the great rarity thereof, and for that we 
ande it not either in our books, or hiſtories, that we remember, 
we will rehearſe in hæc werba : 

Rex omnibus fidelibus ſuis, et omnibus, et Judæis, et Anglis ſalutem. 
Sciatis nos conceſſt/}?, et preſents charta naſtra confirmaſſe Facobo Fudzo 
de Loadoniis preſbytero Fudæorum prefoyteratum omnium Fudeorum totius 
HAngliz. Habendum et tenendum, quam diu wixerit, libere et quiete, 
et honorifice et integre, ita quod nemo ei ſuper hoc moleſtiam aliquam, aut 
gravamen inferre præſumat. Quare volumus et firmiter præcipimus, 
quod eidem Jacobo, quoad wixerit, preſbyteratum Fudæorum per totam 
Angliam garantetis, manuteneatis, et pacifice defendatis. Et A quis ei 
ſuper co forisfacere preſumpſerit, id ei fine dilatione ( alva nobis emenda 
40 ra) de forisfatura noftra emendari faciatis tanguam dominico Fudæo 
nſtro, quem ſpecialiter in ſervitio naſtro retinuimus. Prohibemus etiam 
ne de aligus ad ſe pertinente ponatur in placitum, niſi coram nobis aut 
coram capitali juſliciario noſtro, ficut charta regis Richardi fratris 
w/fri teſtatur. Teſte S. Batbenicnſi epiſcepo, Tc. Dat" per manus 
H. Cantuaricmſis archiepiſcopi canceliarii naſtri apud Rothomagum 31 
die Fulii, anno regni noſtri primo. | 

Walter archbiſhop of Canterbury, and chancelor of England, 
born in Weſtdereham in Norfolk, and brought up by Ranulph de 
Glanvile chief juſtice of England, founded the monaſtery of Weſt- 
dereham, premonftratenſis ordinis. . Vide Lib. de antiquitate Britanni- 
ce cccleſiæ, cap. 42. Hubertus p. 134. worthy to be read and 
obſerved, | 120 

At this parliament alſo of this noble king E. 1. in the 18 yeer 
of his raign, another kinde of Jews were ſeverely puniſhed, vis. the 


judges of the kings bench, and of the common pleas, the barons of 


the exchequer, and the juſtices itinerants, except two, whom for 


+;ap 
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Rot. Chart. 1. 
Regis Johan. 


part. I. m. 23, 


Chart. 171. This 
king had a mo} 
troubleſom and 
diſhonorable 
taign, God raife 
ing againſt him 
for nis juſt pu- 
niſhment two 
potent enemies, 
Pope Innocent 
the 3. and Phi- 
lip king of 
France. And 
beſides (which 
was the worſt) 
he loſt the hearts 
and love of his 
baronage and 
ſubjects, and at 
the laſt had a 
fearful end. 
berti. A 


:3eir honour we will name Cin memoria æterna erit juſtus ) viz. Sir 


John of Metingham chief juſtice of the common pleas, and Elias 
de Bekingham one of his companions, [ qui pofiti fuerunt in fornace, 
et prodierunt aurum :] for they had dealt uprightly in their places, 
and had never ſtained their hands with (ordid bribery, But let us 
return to our naturall Jews. ; | 
Tae richeſt of theſe ſoon after this parliament, by force of the 
angs writ having imbarked themſelves with their treaſure in a 
tall (hip of great burthen, when the ſhip was under fail, and gotten 
own the Thames towards the mouth of the river beyond Quin- 
borough, the maſter of the ſhip confederating with ſome of the 
nrers, invented a ſtratagem to deſtroy them, and to bring the 
= to paſſe, commanded to calt anchor, and rode at the ſame 
the ſhip at an ebbe lay on the dry ſands; the maſter and his 
entederates, in further execution of their wicked plot, moved and 
ated thaſe rich Jews to walk with-the maſter on land, for their 
a "cation and preſervation of health, which they did: at laſt, 
| os: 1 maſter underſtood the tide to be coming in, he ſtole away 
a 5 and got him back to the ſhip, Whither he was, as it 
| ore plotted, drawn up by a_cord; the Jews made not 


x og haſte as he did, becauſe they knew not the danger, but 


ey perceived in what perill they were in (that had ſhewed 
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no mercie to numbers that cryed to them) cryed to him for ele. 
his wicked and prophane anſwer to them was, that they ouphe 
rather to cry to Moſes, by whoſe conduct their fathers paſſed 
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through the Red Sea, and that he was able to deliver them out of 
thoſe raging flouds which now came in upon them: and within x 
a ſhort ſpace ſwallowed up them all: the maſter, and ſuch other a: 
Þ were, conſenting to this foul fact, were before the juſtices itine. 
120 rants indicted, convicted of murther, and hanged. 
| q Chron, de Dun= And hereby it appeareth, that divine ultion did follow theſe crys! 
N ſable & Ver. ſeus, wicked and wretched men; for the debts of cruelty are ſeldon 
. e 
1 Juſtic 3 We will here adde a record de Priore de Bridlington, the infor. 
i A an. 18 E. 1. mation or charge is not in the record, this onely we finde: 
1 [ 509 ] Et quia prædidlus prier cognoſeit quod prædicta pecunia pred” Jules 


Pl. Parlam. poſt debebatur, viz. 300 J. nec ei ſolvebatur ante exilium Fudaenun, if 


— 
© 4 
3 N 
——— — 


3 „ ps OT * guicquid remanſt de eorum ebitis, aut catallis in regno poſt exrum tri. 
— 21 E. 1. Rot. 4 lium amino reg! uit; confi. eratum eft quod dominus rex recuperet jt- 
. * Note a good Cimam pred, & dittum oft ei dem priori quod non exeat villa antequamn 
s * expeſition upon domino reg! de pred” pecunia ſatisfaciat. Et reſpondeat Johannes atchi- 
1 3 this ſtatute. epiſcopus Eborum, quia præcepit dicto priori ſolvere walett” ſus predic 
3} What offence it am pecunlam in deceptionem regis, contra facramentum & fit. 
+ 8 — _ litatem ſuam domino regi datam, c. Idem in alio Rot. anno 22 E.1. 
* his . Ret. dy F | Et | 
i * For in doing The archbiſhop confeſſing the ſame, was adjudged to be is 
bn of his fealty he miſericordia regis, ſed idem dominus rex reſervat ſibi iþfi taxaticun 
1: is ſworn. miſericordi c. * ö 
. This light touch we have given to this branch of this act, tothe 
1 end it may be a precedent and pattern in like caſes to apply tic 
1 like remedy, and will leave the reader to peruſe the reſidue 0! 
22 this act, which is worthy to be read, and needeth not any ei. 
| j poſition. Bugs len e te OE CE, > 
5/8 
10 An 8 0 + & <. aw Bad on” 4 
16.08 
AI So MODUS LEVANDI FINES, 


BS Editum Anno 18 Edw. I. 


Mi ar ANT. le briefe original ſoit lie WHEN the writ original is &: 
4 Den preſence des parties devant livered in preſence of the pu. 
3 juſtices, dong ues dira un countour (1) ties before juſtices, a pleader ſhall | 
40 int! Sir juſtice, conge da-cord” (2) this, Sir juſtice, conge, de accord! 


te juſtice dirra, que dirra? (3) Sir Ro- and thejuſtice ſhall ſay to him, ph 
bert, et noſmera un des parties. Don- faith fir R. and ſhall name one yh” 
ques guant ils ſerront agree de la ſumme parties, Then, when they be a 1 
de pecune (4) que eft dne al roy, don- of the ſum of money that m. "fic 
ques dirra le juſtice, Cries la peace ( 5). given to the king, then the | full 
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Bt puis dirra le countour, I/fint que la 
peace eff tiell, a vous conge, que Wil. 
liam et Alice ſa feme, que cy ont, re- 
cgnifont (7) le mannaur de B. ove les 
appurtenances (8) contenus en le briefe 
(b), re droit du R. come cell” que i/ 
ad de laur done, A. aver et tener a luy 
et a ſes heires, de Vet Alice, et les 
heires A. come en demeſne, rent, ſei gnio- 
ries, courts, plees ( 9 ), Pu rchaſes 584 rdes, 
mariages, reliefes, eſcheats, molins, 
avowſons de eſgliſes, et touts auters 
franchiſes, et franke cuſtomes al avant- 
dits manours apperteignant, rendaut 
per a N. et ſes heires, chiefes ſeigniours 
de fer, ſervice due, et cuſtomes pur touts 
ſervices, Et fait aſſavoir, que order 
de ley ne ſuffre mye, que final accorde 
ſeit leve en la court le roy (10) ſans 
briefe original (11), et ceo a tout le 
meins devant tv. juſtices en bank (12), 
ou en eyre, et non pas aillours (13), et 
en preſence des parties neſmes en briefe 
(14), queux ſoient de pleine age, et de 
bone memorie, et hors de pryſon. Et fi 
fene covert de baron ſit un des parties, 
dongues covient que el ſoit primerment 
220. de iv. juſtices avantdits (15). 
Et jr el naſſent al fine, ne ceo liver” 
me (16). Et la cauſe pur que tie! 
folempnitie doit etre fait en cel fine eſt, 
pur ceo que fine eft ci hault barre, et 
de ci graund force, et de ci puiſſant 
nature en ſoy, que el forclos nemy ſole- 
ment ceux queux ſont parties et privies 
20) a la fine, ei lour heires (19); mes 
touts auters gentes de mound? (21), 
queux ſont de pleine age, hors de pryſon 
(17), et de bone memorie, et deins les 
1v. meres, le jour del fine levie (22), 
fils ne mettront & lour claime (23) de 
lour ation pur le pays, deins lan et le 
Jour (18). « ! 
*[ 514 ] 


ſhall ſay, Cry the peace. And after 
the Seder th 

peace is licenſed thus unto you W. 8. 
and A. his wife, that here be, do ac- 
knowledge the manor of B. with the 
appurtenances contained in the writ 
to be the right of our lord the king, 
which he hath of their gift, to have 
and to hold to him and his heirs, cf 
the ſaid W. and A. and the heirs of 
A. as in demeans, rents, ſeigniories, 
courts, pleas, purchaſes, wards, mar- 
riages, reliefs, eſcheats, mills, advow- 
{ons of churches, and all other fran- 
chiſes and free cuſtoms to the ſaid 
manor belonging, paying yearly to 
R. and his heirs, as chief lords of the 
fee, the ſervices and cuſtoms due for 
all ſervices. And it is to be noted, 
that the order of the law will not ſuf- 
fer a final accord to be levied in the 
king's court without a writ original, 
and that muſt be at the leaſt before 
four juſtices in the bench, or in eyre, 
and not otherwiſe and in preſence of 
the parties named in the writ, which 
muſt be of full 
mory, and out 'of priſon. And if a 

woman covert be one of the parties, 

then ſhe muſt be firſt examined by 
four of the ſaid juſtices; and if ſhe 

doth not aſſent thereunto, the fine 

ſhall not be levied. And the cauſe 
wherefore ſuch ſolemnity ought to be 
done in a fine, is, becauſe a fine is ſo 

high a bar, of ſo great force, and 
of ſo ſtrong nature in itſelf, that it. 
concludeth not only ſuch as be parties 
and privies thereto, and their heirs, 

but all other people of the world, be- 

ing of full age, out of priſon, of good 

memory, and within the four ſeas, 
the day of the fine levied, if they 
make not their claim of their action 
within a year and a day by the coun- 
try. ©... 


all ſay, In ſo much as 


age, of good me- 


75 4 Rep. 39. Raft, 349. 27 Ed. 1. Kat, 1. c. 1. 1 R. 3. e. 7. 4 H. 7. c. 24. 4 Rep. 125. 4 Ed. 3. 


15 Ed. 2. ſtat of Carliſſe.) 
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511 Modus levandi Fines. 
Pl. Com. 368. a. 
Glanv. li. 8. ca. 
1, 2, &c. Bract. 


For the antiquitie of fines, it is certaine that they were ft 
before the conqueſt. equent 


lid. 3. 0. 43% F or what end and purpole fines, or a finall concord were fiel 
lib. 3. f. 106. li. inſtituted, and wherefore it is called finzs, it appeareth in the fad 
4. fo. 2 56. 


| auncient authors, #6: ſupra, which wrote before this act, * and by 
Brit. f. 918 216. others, and further by an ancient record of parliament, ann 19 E. 


N in theſe words, Nec in regus i/to provideatur wel fit aliqua ſecuritas ua. 


Lib. 5. fo. 38. jor vel ſolemnior, per quam aliguis flatum certiorem habere poſſit, vel ad 
Teys caſe. flatum ſuum wverificandum aliqued folemnius teflimonium producere, quan 
Li. 4 f. 125. 


finem in curia domini regis levatum, qui quidem finis fic vocatur, eo qut 
finis et conſummatio omnium placitorum efſe debet, See the record, fy; 
it is notable. | | 1 

For the hauteſſe and puiſſant force and nature of a ſine, ſome. 
10 E. 1. Rot. 12+ what ſhall be ſaid hereafter in this chapter, in the meane time 


® Int” placita de 


Les cal * the true pleading of a ſine is not, that J. S. levavit quendan finen, 
the wife of Th. % guad guidam finis ſe Irvavit, Ce. without alledging of any 
Weyland. ſeaſon. 


For the parts of a fine, ſee Teyes caſe, lib. 6. 

(1) Un countor.] That is to ſay, a ſerjant, as before it hath 
been ſaid, | | 3 

(2) Conge daccorder.] i. Licentia concordandi. 

For this licenſe a fine is due to the king, which is called fit pro 
& 432. licentia concordandi, And the reaſon that this fine is taken, is for 
Stapletons caſe, that the king loſeth by reaſon of this concord the fines or amer- 
Li. 6. fo. 38, 39. ciaments, which ſhould have beene due to him upon the judgement 
Teyes calc, or non-{uit, and other advantages. 
. This fine pro licentia concordand is an ancient flower of the crown, 
and is called the kings ſilver, and the poſt fine, and it is called the 
poſt fine in reſpect of the primer fine, or the fine in the Hamper; 
for in every reall action of lands or tenements of the yearly value 
of 5 marks, there is due in the Hamper upon the oxiginall vi.s 
vlij. d. wiz. for every v. marks of land vi. s. viij. d. and if it be under 
v. marks, no fine in the Hamper upon the originall is due: a writ df 
covenant to levy a fine (whereupon fines in theſe dayes are ulually 
levied) is holden a rea!l writ, for which a fine in the Hampers 
paid. Now the fine pro Lcentia eoncordandi, or the poſt fine 1s alſo 
certain, for it is as much as the primer fine, and halfe as much more, 


27E 1. c. I. acc. 
Firſt part of the 
Inſt. ſect. 441+ 

Dier 12 El., 291+ 


Pl. Com. 254. 
Stowels caſe. 


As for example (quia excmfla illuſtrant) a writ of covenant ih 


brought to levie a fine of land, of the yearly value of v. marks, there 
is vi. s. viij. d. due preſently for the primer fine, or fine in the 
Hamper, but the fine pro licentiu concordandi, or the poſt fine 1s not 
due till cenge d'accorder be graunted by the court, in this caſe the 
poſt fine is x. s. that is as much, and halfe as much as the prime! 
fine was, but if the land be under v. marks, fo as no primer fine | 
due, yet ſhall there be a fine per conge daccorder, and that is alſo cet- 
tain, viz. vi. s. viij. d. ee 

And note there is no poſt fine due, but when there is conge da: 
corder, and in the court of common pleas there is a ſpecial clerk 
for the entring of the kings ſilver in a roll, which is alſo endorſed 
upon the writ of covenant, | | 

And theſe fines pro licentia concordandi are not againſt Magna 
Charta, c. 29. for it is an ancient revenue of the crown. 

Arid the poſt fine is paid (as here it appeareth) for the conconh 


Die 5 El. 220. b. 
for that is the ſoundation and ſubſtance of the fine, for after * 


Lib. 5. fol. 39. 
Teyes caſe. 


9 
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and the kings ſilver entred, though the conuſor dieth, the fine is 
good, and the land paſſeth, but if the kings ſilver be not entred, the 
ine may be reverſed in a writ of error 
If a man bring two originall writs of covenant, the one [ 512 
ſor land in Suff. of the yearly. value of vi. J. and another in 6 Eliz. Dier 227, 
Ix of xxiv. I. and albeit there be two originals, yet there 1s 
hut one concord, and for that concord one entire fine is due and 
aot ſeverall. 
(3) Zue gener a.] The printed bookes are faulty, for they be Lib. 5. fo. 79 
s Wich ä ho is th ſee, Teyes calc. 
gue dra: which ſhould be que donera, that w o is the conulee, 
thit he may give it, and the ſerjant nameth him. 
Now the conuſee doth pay the fine, pur licence daccorder, 
as here it apprareth, and if there be more then one in the 
doe, then he, in whom the fee repoſeth by the fine, prayeth the 
lame. 
And this fine pur conge daccorder doe belong to the king in ſo 
hich degree of his prerogative, that they paſſe not by his generall 
graunt of all Fines, albeit the grant be ex certa ſcientia, /peciali gratia, 
i mero motu, r. | | 
(1) Vent ils ſont agree del ſomme de pecunie.] Which is eaſily done, 
for the ine upon a juſt computation of the primer fine, is, as is 
aforeſaid, certazne, 
(5) Cris la peace. ] Some hath it, Treates le peace, that is, drawn 
tie peage: here peace is taken for the concord, and the ſerjant 
(nal tay, Le peace et tiel ove votre conge. 
6) Que Igilliam et Alice ja feme, que cy ſont, recognijont le mannor 
4 J. ove les appurtenances, &c.] Here it appeareth that they which 
levy the fine oagat to doe it in perſon, and in open court expreſſed 
in ele words | gue cy ſent;] and the reaſon thereof was, that the 
zudges in open court mignt upon the view, and other good meanes 
ciicerne of their age, ideocy, nom compos mentis, and coverture, and 
wacther thoſe that appeare were the ſame perſons, all which might 
better he diſcerned in open court, and the judges informed of the 
truth thereof, where tome people of moſt of the parts of the 
kingdome are many times preſent, and men will be more fear- 
ul to offer any thing that is unjuſt in open court (which is 
the publike ſeat of juſtice) then in a private chamber, and 


= was in reſpect of the hauteſſe and puiſſant force and nature of 
a lie, 


| But this is altered by a later ſtatute, whereby it is provided, Stat. de Carlile. 

tat if any perſon aged or decrepit, impotent, or by caſualty be ſo 15 E. 2, 

oppreſſed or holden, that by no meanes he is able to come before 

the juſtices in court, that in ſuch caſe two or one of the juſtices, by 

aſſent of the reſidue of the bench, ſhall viſit the party ſo diſeaſed, 

_ ſhall receive his conuſance upon the plea, and forme of the 

n that he hath in court, whereupon the ſame fine ought to be 

pred; and if there goe but one, he ſhall take with him an abbot, 

e or a knight of good fame and credence; and hereof the 

= ot dedimus poteſtatem had his beginning, and at the firſt was 
gy» but where the party was ſo aged, decrepit, or im-- 

3 as he could not come to the court, and accordingly the 

5 dedimus poteſtatem was framed, ac prefatus A. adeo impotens 

* quod abſque maximo ſui corporis periculo uſy; ad Mf ad diem 

evt predic? content" ad recognitionem quod in hac parte requiritur 
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Br. tit. fines 120% pogfarem is graunted to a ſerjant at law, ſworn to the king, 1 


1 H. 7.9. a. 
5131 


41 E. 3. 14 
21 E. 4. 4. 


50 E. Jo 9. 28 E. 
3.95 44 Ail. 36. 
21 E. 3 fines 23. 
7 H. 4. 16. 
1 H. 7. 12. 22, 
27, &to-: —-." 
31 E. 1. grant o. 
7 E. 3. 14. 24 E. 
3 26. 39 E. Jo I» 
50 E. 3. fines 1. 


Glan. l. S. ca. 3. 


Glan. I. 8, ca. 1. 


13 E. I. attaint 
71. 2 E. 3. 19. 
21 E. Jo 44. 
32 E. 3. Scire 
fac? in ration. 
diviſis. 50 E. 3. 
23. 4E. 4. 2. 
18 E. 4. 22. 

19 E. 4. 23. 
21 E. 4. 4» 

17 E. 3. fo. 31. 
21 E. 3. 20. 
44 E. 3. 7 H. 4. 
44. 8 H. 4. 23. 
8 E. 4. 6. 


faciend' laborare non ſufficit; which forme albeit it cont 


fance de drois come ceo que il ad de for done. 


* conuſee, which muſt be made upon a fine came ceo, or fur releas, if, 


rall whereof the mannor conſiſted, but that forme is now alſo aliens 


court le roy ſans briefe originall.] Hereby it appeareth 


Modus levandi Fines. 


this day, yet is the conuſans taken of them that be in heal, af 


able to travell. And where that act ſpeaketh of a juſtice, a du 


common experience teacheth; and the chief juſtice of the coun 
common pleas may take a conuſans of a fine, 'virtute oftcij ſ 
without any writ of dedimus poteflatem. | 

Here is a forme of the molt principall fine, viz, the fine fur au 


It 1s to be known that there are two kinds of fines, viz. obe ei: 
cuted, and the other executory. Executed, that is, where lie 
preſent eſtate paſſeth unto, or is ſuppoſed in the conuſee, for fuck 
a fine is a feoftement of record, as this fine came ceo, or fur rl, 
or confirmation, or /r ſurrender. 

Executory, as when no eſtate is veſted in the conuſee untill it c 
executed by entry or action, as fines /ur graunt et render by th 


or other fine which is executed, or otherwiſe the conuſee coll 
not make any graunt and render of that land, &c. which he hl 
not; more ſhall be ſaid hereof in the expoſition upon the ſtatute of 
27 E. 1. de finibus. * "7 
(7) Recogniſent, &c.] Recogzoverunt is the auncient and uſul 
word 1n a fine for the conveyance of lands, &c. and very apt, far 
it is made a plea of land depending when either the demandant u 
tenant doth acknowledge the land to be the right of the obe 
2 — compoſiticnem, et finalem concordiam, as Glanrl 
atth. | 
The agreement of the parties have altered the forme of tis 
conuſans here expreſſed, and doe adde, et illud remiſit el quitm 
clama vit, c. Alſo the fine fur ceniſans de droit come ceo, doc nw 
comprehend a clauſe of warranty, which is here omitted. | 
(8) Le mannor de B. ove les appurtenances.) Of what here. 
ments a fine may be levied? Regularly it may be levied of a) 
thing whereof a præcipe gaod reddat doth lie, as of land, rent, dc d 
whereof a precipe quod faciat, as the writ of cuſtomes and ſervices a 
whereof a præcipe quod permittat, as to have common à Way, xc. 0f 
to be ſhort, whereof a præcipe quod 1encat doth Re, as the writ of > 
venant to levy a fine and the like. But of ancient times fines wer 
levied of other things, then will be at this day allowed, and a 
thoſe ancient fines ſhall be holden now as available, as the) dt 
taken to be when they were levied, Wes” 
A fine cannot be levied of a mannor, or lands, that is anc 
demeſne, for that ſhould be a wrong to the lord of whom tue! 
is holden, for by the fine it ſhould become frank fee, and wy 
pleadable in his court, &c. and if any ſuch fine be levied, " 
lord ſhall reverſe the ſame in a writ of deceit, for res nt alu 
alteri _ non deber. | _ be.] Att 
(9) Come in demeſne, rents, ſcigniaries, cou'ts, ag 
ting of the making 2 this act, — forme was 10 enumerate 10 52 


and that clauſe wholly omitted at this day. X 
(10) Le orgre del ley ne fuer my que. finall concord * 00 

is a declaration of the common law, and the ignorance or on 

ſome judges was the cauſe of declaring of the law hergins f 


Modus levandi Pines. 
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Pirſt, if there be no originall writ, yet the fine is not void, but 7 E. 3.64. 24 E,. 


voidable by law, and therefore the act faith [Le ordre del ley ne 
aher] and that is by writ of error, and that holdeth alſo when 


3.28. 18 E. 4. 22. 
19 E. 2. 2. Li. 3. 
fo. 5 Owen & 


there is an originall writ and the fine is levied as well of that which Morgans caſe. 


is contained in the writ, as of ſome other thing not contained: as 
if the writ of covenant be of the mannor of D. and the fine is of 
the mannor of D. and likewiſe of the mannor of 8, it is voidable 
for the mannor of 8. by writ of error. It holdeth alſo when 
the fine is levied immediately to a perſon not named in the writ 
of covenant; as if A. be plaintiffe in the writ of covenant againſt 
C. and C. levieth the fine to A. and B. it is voidable by writ of 
error, but the learning muſt be further expreſſed. | | 

For as concerning the thing whereof the fine is levied, it is to 
be knowne that in caſe of a fine ſur grant et render, which containeth 
x double fine, there is a great diverſity between the fine ſur conu/ans 
de droit come ceo, &c. for that muſt be levied of the land, &c. in the 
originall, but the grant and render may be of another thing then 
is expreſſed in the originall: as A. bringeth a writ of covenant 
againſt B. for the mannor of D. B. cannot levie a fine to A. of a 
tent to be iſſuing out of the mannor of D. but he muſt levie the fine 
of the mannor of D. according to the writ, and his covenant 
therein expreſſed, but A. may grant and render to B. a rent out of 
the ſame mannor contained in the fine, but not out of any other 
land, neither can the grant and render be of any thing collaterall 
to the land, &c. contained in the writ, or of another nature, and 
e —2 out of, nor incident to the land, &c. contained in 
the originall. | 

fer two doe levy the fine, the graunt and render may bee to one 
of them, 

As concerning the perſons to be named in the fine, the fine far 
cenuJans de droit come ceo, Ic. cannot be levied to any perſon that is 
not party to the writ of covenant, neither can the grant and render 
ot the land, &c. be immediately in primo gradu to any that is no 
party to the writ, but mediately or in 2 zradu, Sc. it may: for 
example, if a writ of covenant be brought by A. againſt B. of the 
mannor of D. B. levy a fine to A. come ceo, A. may grant and render 
the ſame to B. for life, or in taile, the remainder to F. in fee; for 
albeit the writ of covenant be inter A. queren et B. deforc*, ſo as F. 


£54] 


10E. 3.35. 54. 
18 E. 3.9. 19 E. 
3. Abbot 13. 20 
E. 3. bre. 686. 
26 Aſſ. 37. 29 E. 
3-3. 38 E. 3. 17. 
18 E. 4. 22. 
19 E. 4. 2, 3. 
21 E. 4. 4+ bs 


24 E. 3. 35. 


6 E. 2. fines 117. 
7 E. 3. 37+ 64 
10 E. 3. 32. 

16 E. 3. tines 8. 
18 H. 7. ſines 
Br. 111. 30 H. 8. 
Bro. fines 108. 


is a meere ſtranger to the writ, yet ſeeing he taketh it by way of 


remainder depending upon an eſtate warranted by the fine, it hath 
been allowed in our books, and hath been compared to a deed in- 
dented betweene A. and B. whereby A. doth give lands to B. to 
have and to hold to B. for life, or in taile, the remainder to C. (who 
is a ſtranger to the deed) in fee. | 
, (11) Briefe originall,] It is not ſaid, briefe originall enter les parties, 
2 generally, and therefore a fine may be levied by a vowchee to 
e demandant, or by the demandant to him, and fo likewiſe by 
1s by receit to the demandant, or by the demandant to him, 
and yet they are not parties to the writ. ws 1 
In ancient times fines were levied upon ori 


as in th originals that were mixt, 
lat 1 tne aſſiſe of darrein preſentment, quare impedir, or the Eke, which 
due. times have thought to be againſt the height and force of 2 
ie. For the forme of the originall writ it is to be obſerved, 
"eto... fine be levied of eight ſeverall things, as of a manner, a 
oy a houſe, &c. after the naming of the mannor, the forme is, 

I * ' 5 N | & 4 &Y ac 


18 E. 3 12. 


8 H. 4. Ts 
21 E. 4. 4+ 
5 H. 7. 41. | 


2 E. 3. 19. 10 k. 
3.5. 18 E. 4 22, 
19 E. 4. 2, 3. 
21 E. 4. 4. b. 
See 27 E. 1. ca. Is 


5 
' 
: 
' 
, 
. 
: 
: 
i 
p 
* 


= 


as "= _— K 2 
— —-— 


«+», ” 
n — 


. »”— _ re : 
. — 2 4 
= Ju a - 2 £3 
ot bon fone Bp Bt 
* 8 =. * 3 "* 4 


_— — * * 
a a a a 
* 5 2 EM. 
R . — 


22 ARR 4 "I 


* p * * p - 4p — 
. = 3 * - 4 * - * 1 
N I — - * . * Pas > —- &- » » = L 
, * . AS E — 8 pe o - 3 - A _ 
Px "=" — * 14 — « "a — * — _ oy — 
_ - . 7 — o 5 A wi % 
Pr „ 2 "I 4 — - = : wt. G : 
—_— l ES eat, RX TS —— — 2 2 70 1 | — - , "SR b 
4 5 rr fy < a b- > * d _ v P =O 7 * i 
0 7 : \ — 7 — 5 * * 
— . = . A A be 7 _ G 2 = 5 : U F T a 2 7 OY | 7 * 
s W * * n ms teak. ah N RT A uy Ss nme 
4 ; - ; « - % « >, L * 2 * 9993 — — 3 % St >þ 
a: p 1 — « 4 = * 28 + LS ES - - 
» y : - * 5 4 3 7 & we” 
IP >> —_— K 2 * —— = — T 2 2 ——— — 


n 


* * » 
r 


WS aun Su on — — _ _—_— 


* 
5 I w . * 
——— 4 . - - 7 * A — 
22 2 8 Re * FA -- pes, 
— > 4 — " 4 » * 4 
=> ! 4 
" p — — 
— ů ——— AG .. —— — 
_—_ 


$514 


27 El. i. e. 1. 
4 H. 7. C. 24 
32 H. 8. Co 36. 


15151 


1 H. 7. 10, 11. 


50 Aſſ. p. 9. 

44 E. 3. 38. 

7 H. 8. Fines 
ro. 110. 


24 E. IJ» 62. 


6 E. 3. 22. 10 E. 

7 26. 18 E. 2. 
ines 121. 4 E. 

3. ibid. 43. 

16 E. 3. ibid. 6. 


25 E. 3. 44. 


* 


45 E. 3. tit. Exa- 


mination 22. 


Modus levandi Fines. 


ac de rectoria, necnon de mefſuagio; for the fourth, ac etiam; for the 
fifth, preterea; for the fixth, ac ulterius; for the ſeventh, ac can: 
for the eighth, ac inſuper: and if there be more, then to begin 
again : and I have known a chirografe of a fine diſcovered of forgery 
by not obſerving this order. 

(12) Et ceo a tout le meyns devant 4. juſtices en banke.) The fa. 
tute, of 27 E. 1. ſaith, quia fines in curia noftra levati, &c. and hy 
the ſtatute of 4 H. 7. it is provided that after the engrofling of 
every fine to bee levied, &c. in the kings court, before his juſtices 
of the common pleas, &c. ſo as the number of juſtices here mentioned 
are not requiſite at this day: but before the making of this ſtatute, 
the juſtices before whom the fine was levied, were named in the fine 


and ſpecially upon the making of this act, to the end the number 


of the juſtices might appear; for though the number of four be nat 
required, yet there muſt be above the number of one. And thi 
is the reaſon that a fine levied coram T hom. Brian milite, et feciis ju; 


per les juſtices. jiſticiariis de communi banco, were not good; becauſe no other judge 


of that court was named but one, and before one a fine cannot 
be levied in ju gee of the ſolemnity thereof. But many writ 
that come out of the chancery, are caram Thoma Brian et ſiii 


ſuis. 


(13) Et non pas ailours.] A fine cannot be levied, to have the 
force of a finall concord by any that hath power tenere placita, but 
onely before the juſtices of the court of common pleas, or betore 
juſtices in eyre (whiles they ſtood) et non pas ailours, faith this aft: 
and therefore the king cannot grant power to hold plea for the 
levying of fines, againſt this negative ſtatute. 

(14) Et en preſence des parties nofmes en le briefe.) The vouchet 
and tenant by receit are not named in the writ, and yet they n 
(as hath been faid) levie a fine to the demandant, or the demand. 
ant to them; and theſe words being in the athrmative do not f- 
ſtrain them. 

(15) Et i feme covert de baron foit un des parties, dongques coviti 
que el ſoit primerment confeſſe devant iv. juſtices avantdits.) Tin 
muſt be underſtood where the huſband and wife do levie a fine, tor 
there ſhe ought to be examined; but where the huſband and vibe 
do take by a fine, and depart wich nothing, there the feme cover 
is not to be examined. | | 

If a fine be levied of land to the huſband and wife, and the huſhans 


and wife grant and render the land, there the wife ſhall be 


examined, and the examination muſt ever be upon the writ; 
therefore a baron and feme upon a fine levied to them of land 
cannot grant and render a rent out of the land, becauſe that reit 
not contained in the writ. ery 0 4 
The examination muſt be ſolely and ſecretly, and the eh " 
thereof is, whether ſhe be content of her own free good will, v1 


out any menace or threat to levie a fine of theſe parcels, and nam: 


them unto her, every thing diſtinctly contained in the writ, on 
ſhe perfectly underſtand what ſhe doth; and if the judge dou 
of her age, he may examine her upon her oath. - og 
But what if the woman cannot ſpeak any language that the) thet 
doth underſtand, as Corniſh, Welſh, Datch, or the like? 7 
there ſhall be a Latimer, that is, an interpreter upon his gath " 


"1 


terpret truly, | 3 (16) # 


Modus levandi Fines. 


6% Br I nafſent al fine, ne ceo liera mie.) This is ſo to be un- 
1 5 — — to be received, if ſhe be not examined, 
and freely aſſent, as is aforeſaid ; but if the fine be received, and 
recorded, the feme covert or her heirs ſhall not be received to aver 
that ſhe was not examined nor aſſented: for this ſhould be againſt 
the record of the court, and tending to the weakning of the generall 
aſſurances of the realm. 

(17) De pleine age, et de bone memorie, et hors de pryſon.] See W. 2. 
cap. 48. hereof, and ſee Beverlies caſe, lib. 4. 123, 124, &c. See 
lib. 2. fol. 58. in Beckwiths caſe. 

(18) Et la cauſe par que tiel ſolempnitie doit efire fait en cel fine eſt, 
zur cio que fine oft ci hault barre, et de ci graund force, et de ci puiſſunt 
nature en ſoy, que el forclos nemy ſolement ceuæ queux ſout parties et privies 
a la fine, et lour heires, mes toutes auters gentes de mend”, queux font de 
pleine age, hors de pryſon, et de bone memorie, et deins les tv. meres, le jour 
del fine levie, fils ne mettront lour claime de lour action pur le pais, deins 
lan et le jcur.] Here are four things to be obſerved : 

1. Firſt, the cauſe that ſuch ſolemnity is uſed in the levying of a 
fine, wherein three things are to be obſerved; 1. for that it is fo high 
a bar, 2. of ſo great force, 3. of ſo puiſſant a nature. 

2. The end, to make an end of troubles and controverſies, and to 
eſtabliſh concord, peace, and repoſe in mens poſſeſſions and inhert- 
tances; and therefore a fine is called finalrs concordia. | 

3. The means to attain to the ſame, viz. to forcloſe two kinde of 
perſons, vis. parties and privies preſently, and alſo the ſtrangers in 
the world, in futuro. 4 

4. A two-fold proviſion full of right and equity is made for 


ſtrangers; firſt, that they be of full age, out of priſon, of good 405 


memory, and within the four ſeas; ſecondly, that they put in their 


claim within the yeer and the day, after the fine levied. 


By this act, if any ſtranger were within age, or in priſon, or non 
compos mextis, or beyond the ſeas at the fine levied, * he is totally 
and for ever excepted; ſo as he after his full age, or coming out of 
priſon, or recovering his memory, or coming into the realm, or any 
of their heirs need not to make any claim: and hereby a woman 
covert was bounden, if claim were not made within the yeer and 
day; and the reaſon was, for that ſhe had a huſband that was able 
to put in his claim: but if the huſband were within age at the time 
of the fine levied, though the wife were of full age, the infancie 
of the huſband (who was to make the claim, the wife being /b 
beleffate viri) ſhould priviledge the ſtate of the wife for ever. 80 
as by the Juſtice of the ancient com? law, wherof this act is a de- 
claration, two kinde of ſtrangers to the fine were exempted and pro- 
_ for; firſt ſuch as by preſumption of law had not ſufficient 
4 * ſtanding, as the infant, or non compos mentis; or had no notice, 
+ © man in priſon, or beyond ſea, of the fine levied to make 
_ and ſecondly, for ſuch as had ancient rights, who are ever 
* * in law, if they made their claim within the yeer and 

, : | a % 

(19) Parties et privies, et leur heires.] Parties are thoſe that are 
Parties to the originall, . | | 
4 wb 3 Pirſt, that is to be underſtood of privies in blood, 

1 he 2 the heirs by the common law, which are here named; 
ey 5 by the cuſtome, here comprehended under this word 
i] as borough Engliſh, gavelkinde, or the li ze, which 


Claim, 


s 


Lib. 2. fo. 58. 
Beckwiths caſe. 
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BraQ. Il. 5. fo. 
» &c. 

Brit. f. 216. b. 
Fleta, Ii. G. c. 53. 
W. 2. cap. 1. 
Is Part of the 
Inſtitutes, 8 44 1 
® This is altered 
by the ſtatute of 


4 H. 7. cap. 24+ 


. 


E. I. 

Vide Mich. 
15 E. 1. in banco 
Rot. 107. Eſſex. 
Paſch. 10 E. 1. 
Rot, 72. in ban- 
co Heref. John 
de la Cum 
caſe. 

Pl. com. 357. 


Lib. 3. fo. 23. 
Walkers case. 
Pi, com. 363. 
per Brown. 

W. I. ca. 39» 
6 E. 2. View 161. 
40 Ad. VI, 2. 
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19 E. 2. Count. 
de Vouch. 114+ 
T2 E. 3. ibid. 
326. Pl. com. 
Howels caſe. 
S171]. 
Lib. 5. fo. 123. 
Saftyns cafe, li. g. 
fol. 105. Mary 
Podgers caſe. 
41 E. 3. 13. li. 2. 
77 Bingham, 
lib. 3. 84, &c. 
Caſe de Fines, 
fo. 77. Fermors 
paſe, li. 4. fo. 
x25. li. 8. 100. 
72. Ii. 9. 87. 139» 
li. 10. 90. 97. 
Ub. 11. fo. 69. 
71. 78. 33 E. 3. 
Eſtoppel 380. 
a1 E. 3. 21. 8 H. 
4 9. Dier 22 El. 
373. 4 E. 4. 12. 
Stanf. Prærog. 


9s 
® 4 H. 7. ca. 24. 
32 H. 8. ca. 36. 
4 6 R. 2. 
Eſtoppel 211. 


42 E. 3. 9. 41 E. 
3. 14. 8 Al, 33. 
4 E. 3. 469. 

13 Aſſ. 8. 8 H. 4. 
8,9. 12 L. 4 
T5, Kc. Lib. 3. 
fo. 88, 89. in 
caſe de Fines. 


45 E. 3. 14. 13 
E. 3. Replica- 
tion 62. 17 E. 3. 
3. 33 E. 3. 
ſtoppell 280. 
232 E. 3.7. 33 
H. 16. 18. Lib. 
3 fol. 88, 89. 
Caſe de Fines. 
4 E. 3. 46. Opi- 
nion al cont. 
7E. 3. 37. 
Acc. 13. Js 
ReplicRion 62. 
11 R. 2. Eſcheat 
13. 14 Hf. 4. 32. 
per Hank ford. 
11. com. 357. b. 
Dier 3 Mar. 117, 
'I is 13 alrezes 


Modus levandi Fines, 
claim as heirs by cuſtome; and is not intended of privies in eſtate 
as joyntenants, the donor and donee, leſſor and leſſee, or the like: 
alſo this is to be underſtood of privies in ſucceſſion, as bifhoy, 
abbots, and the like. ++ ne | 5 

(21) A auxy toutes auters grntes de mond“. ] In theſe words ar; 
included aiwell tenant for yeers, tenant by ſtatute merchant, and 
{taple, copy-holders, and cuſtomary-holders, as tenants of ſree- hold 
and inheritance, if they be out of poſſeſſion or ſeiſin at the time of 
the fine. levied, for a fine levied by a ſtranger cannot barre hin 
that is in poſſeſſion. And albeit the words of this law are very 
generall, yet do they not adrogatz the ſtatute of W. 2. De dan, 
conditionalibus, which provideth for preſervation of eſtates in tai 
Quod fi ſinis ſuper hujuſmodi tenementa impoſterum levetur, finis ipj jure 
fit nullus, nec habent heeredes hujuſmedi, aut illi ad ques ſpetat reverjir, 
Sc. neceſſe apponere clameum, But that branch de donis conditic- 
nalibus continued in force notwithſtanding this act, as to the right 
of the eſtate tail, untill the ſtatute of amo a H. 7, by which 
act, and by the (tatite of anne 32 H. 8. an eſtate in tail i: 
barred by fine with proclamations levied, and had according to 
thoſe acts. | T | We 285% 

In ſome caſe the party himſelf ſhall not be concluded of hi; 
averment againſt the expreſſe fine; as if two joyntenants be in 
fee, and they accept a fine ſur conuſans de droit come ceo a eux, tt lt 
heires de lun, the eſtate 1s not changed, and they may plead the 
former feoffment to them and their heirs, and that by law they 
could have no other fine. | 

And in {ome caſes privies in blood, and inheritable alſo ſhall have 
an averment aginſt the fine, notwithſtanding this ſtatute : and there. 
fore if tenant in tail accept a fine ſur conu/ans de droit come cro, C. 
yet the iſſue in tail, that is privie, and heir in tail ſhall aver con. 
tinuance of poſſeſſicn in the father; for it ſtandeth well with tc 
fine, which is {come ceo gue ad de fon done;] and fo it is in the caſe 
above, if tenant in tail had granted, and rendred the land to the 
conuſor, the iſſue in tail might have averred continuance of pol- 
ſeſſion in the father, for the finę was executory, and nothing velte! 
in the conuſor untill execution: but if tenant in tail levie a fue 
far conuſans de droit come ceo, the iſſue in tail, though he be nc. 
barred by the fine yet he ſhall not againſt this fine aver continuance 
of poſſeſſion in the father, and that diverſity way holden for law 
after this ſtatute; neither after this ſtatute could the aflue in tail 
have generally pleaded, that partes finis nihil babaerunt, but Wi 
ouſted thereof by this ſtatute, albeit ſome have relyed moch 


upon theſe words in this act, rite Jevatus; now the ſtatutes of 


4 H. 7. and 32 H. 8. and the expoſition thereof abr ſapra, mak! 
this out of queſtion, 


(22) Le jour del fine levie.] This is to be underſtood of 2 con, 


pleat fine, which giveth a double notice, one by the ſolemnity d 
the fine in court, and another by tranſmutation of poſſeſſian in 
country; as for example, one that hath a defeiſible title in k 
accepts a fine thereof /ir conuſans de droit cone ces, c. and grant 
and rendreth the ſame to the conuſor, who ſueth not _— 
within the yeer and day, this fine ſhall not bar him that had 10 


ancient right, becauſe it is no compleat fine without P. 
within the meaning of this act, for that by intendmgnt he hob 


— ** ox LY Þ 2 . ” _"—O_ _ _ 


Err 


Modus levandi Fines. 


denn cannot take notice of the fine without tranſmutation of poſ- 
{:fon, and ſo out of the meaning of the law. _ i 
Note a fine ſur cou/ars de droit come ceo, Sc. is ſaid to be levied 
hon the writ of covenant is returned, and the concord and the 
kings filver duly entred, this maketh the land to paſlie, and from 
i all the yeer and day be accounted, albert the fine be ingroſſed 
aſtetward. CHER” 
- 30 gi ils ne mittront lour claime, &.] For the preſerving of 
ancient ® rights at the com' law, there were 4 manner of claims, 
whereoftwo were by matter of record, and two by a& in the coun- 
try; by matter of record, as by a precife guod reddat, according to 
he truth of the caſe brought within the yeer and day by bim that 
right kad,or in ancient time by an entry of a claim, entred in the 
record of the * foot of the fine ; but firſt it muſt have been made in 
open court, app clameum men tali lil. wel concordie, Sc.] And two 
by acts in the country, as by an actuall entry into the land, by him 


which right had, and whoſe entry was congeable, or by a continuall 


claim which amounted to an entry; but all theſe muſt be done by 
him that had a preſent right of action, or a preſent right of entry, 
for no other perſon could make any claim: and therefore if there 
were tenant for life, or in tai, the reverſion or remainder over in 
fee, he that had right of reverſion or remainder expectant upon an 
eftate for life, or in tail, could make no claim, becauſe he had net- 
cher preſent right of action nor of entey; and therefore in that caſe 
the tenant for life, or in tail muſt make his claim, and that claim 
either by action or entry 2 the foot of the fine, or by lawful 
entry or continuall claim, ſhould not onely have preſerved their 
own right, but alſo the right of them m reverſion or remainder; 
but if no claim were made by the particular tenant, the right of 
them in the remainder or reverfion were for ever bound by the 
common law, | 

d This is altred in two reſpe&s by the faid act of 4 H. 7. for 
thereby the claim muſt be by action or entry, and therefore a 
claim entred upon the foot of the fine at this day is not available. 
Alſo they that have a right of a reverſion or remainder expectant 
upon an eſtate tail, or for life, ſhall have five yeers after their title 
come unto them, as by that act appeareth. 

The words of this act be, [ filz ne mittont lour claime] and yet in 
fome caſe the right of one that might claim, and doth not, ſhall be 
preſerved; © as if a diſſeiſor be 
levie a fine, in this caſe if the firſt diſſeiſor enter within the yeer, 
this ſhall preſerve the right of the diſſeiſee, becauſe the firſt difleifor 
by bis entry avoided the whole eſtate given by the fine, and yet the 
Cifſeiſee might have entred himſelf {er fic de fimilibus;] but it muſt 
not have been an empty fine that ſhould have barred the right of a 
ſtranger, but a fine compleat, as hath been ſaid. 
This law continued untill the in the four and thir- 
tieth yeer of E. z. and then the ſtatute of non-claim was in that 
parliament made, which took away the effect and force of this 
and of the common law-in this point, whereby great contention 
aroſe, and few men were ſure of their poſſeſſions, which continued 
* the * parliament, aue 4 H. 7. and then that miſchief was re- 
— and the ancient common law excellently moderated by the 
dle dc. H. 7. See the ſtatute of 32 H. 8. which ads have for 

©2:90n quiet and repoſe: of all been with great wiſdom and 
judgement 
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by the ſtituve of 


4 H. 7. and five 
yeers given, &c. 
22 H. 6. 13. 
Pl. com. 432. 


Pl. com. 358, 


359, &c. in 
Stow. caſe. 


*[ 518 J 


* Vide infra, 
Paſch. i$E . 
Bract. li. 5. fo. 
4.36. nu. 7. 
Fleta, li. 6. c. 5 2. 


Hil. 46 E. 2. in 


= in vita. 

Ti. com. 

See 1. Part or | 
thelaſtit. Y416. 
2 Mick. 15 E. 1. 
in banco Rot. 
107. Eſſex. 
Lucia filiaJohan, 
de Northope. 
But there it is 
adjudged, that if 
tenant for life, 
the reverſion 
over, and an of. 
tranger that hath 
nothing in the 
land levie a fine, 
without deveſt- 
ing or diſplacing 
of any of the ei- 
dates, he in the 5 
reverſion ſhall 

„ Kar to 
make any clai 
becauſe 2 


„ Bibil babues 
ſſeiſed, and the ſecond diſſeiſor ck 


b 
4H 7.c. 
See Paich, $5.4 
1. Rot. 1. Robert 
Bakuns caſe, a 
claim made upon 
the foot of the 
fine. Weſtmerl. 
And in the ſame 
roll Rob. de 
Huftings made 
the like claim 
for 5. 8. rent. 
Northamp. 


© 16 E. 2. Cont, 


claim 10. 

Pl. com. 368. b. 
4 dee The 1. part 
of the Inſtitutes, 
ſect. 441. 
4H. 7. ca. 244 
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32 H. 8. ca. 24. 


Lib. I. fo. 96. 
Shellings caſe. 


Lib. 2. fo. 1 5 16. 


Wiſemans caſe. 
93. Binghams 

caſe. Lib. 3. fo. 
84, &c. Le cafe 


de Fines, & ibid. 


27, &c. 
Fearmors caſe. 


Lib. 4. fo. 125. 
NHeverlies caſt, 
Li. 5. fo. 124. 


Lib. 8. 100. 72. 


Li. 9. 87. 104, 
105, 106. 139, 
140, 141. Lib. 
10. 50 96, 97. 
Li. 11. 69.7 1.78. 


Pl. com. 360, 361. 


Stowels caſe. 


* [ 519 ] 


31 Eliz. C. 2. 


1 Mar. Parl. 2. 
. 7. 


Dier 3 El. f. 186. 


23 El. ca. 3. 


Vide li. 5. f. 40. 


Dormer's caſe. 
eodem. Lib. fo. 


28. & 39. & 43, 


44, 45. for 
amendment of 


fines, &c. 
Tr. 32 Eliz. in 


Communi Banc. 


Cottons caſe. 


Modus levandi Firies: 


judgement expounded ; and that a fine with procl. and five Fecrs 
paſt doth bar the lord in ancient demeſne of hls writ of deceit, any 
likewiſe a writ of errour is alſo thereby barred, | 

And though this act of 18 E. 1. be repealed, yet may it ferye in 
many reſpects to explain the ſtatutes of 4 H. 7. and 32 H. 8. pg 
the true underſtanding of the common law, and of tormer ſtatutes 
1s the ſure maſter expoſitor of the latter. | 5 

To the former reports or expoſitions (wherein are former atths. 
rities out of the Lord Dier & Pl. Com. cited) two things are ne. 
ceſſary to be added; the firſt, wherein the ſtatute of 4 H. 7. is altred 
or ſtrengthened by any latter a& of parliament: ſecondly, wha 
other caſe heretofore adjudged upon any branch of either of tie 
{aid ſtatutes, and not heretofore publiſhed, or any other matter, may 


ſerve for the ſtrengthening of fines, being the common aflurance of 


the realm, or of the eſtates of the ſubjects, concerning free-ho!ds 
and inheritances. EIT 

As to the firſt, where by the ſtatute of 4 H. 7. it is ordained that 
after the ingroſſing of the fine, &c. the ſame fine be openly and ſo- 
lemnely read and proclaimed in the ſame court the ſame terme, and 
in three termes then next following the ſame ingroſſing in the ſame 
court, at foure ſeverall dayes in every terme. By the ſtatute of 
31 Elizab. it is enacted, that all fines with proclamations ſhall ber 
proclaimed onely foure times, that is to ſay, once in the terme, 
wherein it is ingroſſed, and once in every of the three termes holden 
next after the ſame ingroſſing; and that every fine proclaimed, as is 
aforeſaid, ſhall bee of as great force and effect in law to all intents, 
and purpoſes, as if the ſame had beene fixteene times proclaimed, 
according to the ſtatutes heretofore made: a beneficial law; forth: 
fewer r the ſafer. See the ſtatute of 1 Mar. for 
ſtrengthening of fines when proclamations be not madg, &c. by 
reaſon of adjournement of any terme. 

It hath beene reſolved. that this act extendeth where but part ef 


the terme is adjourned, for it is a favourable law, and to be taken 


by equitie. 

Another ſtatute is made for the eſtabliſhment of fines and reco- 
veries in anne 23 Eliz. which is evident; and whereupon we have 
knowne no queſtion made, and therefore referre the reader to the 
whole chapter, being a profitable and beneficiall law, and of tic 
molt part of freeholders of this realm neceſſary to be known. 

As to the ſecond, betweene Sunie & Howes, Trin. 32 Elis. in 
communi banco, the caſe was, Thomas Cotton was tenant in talle ot 
the moity of certaine lands, and of the other moity hee was tenant 
for life, the remainder to William Cotton his eldeſt ſonne in tall: 
William Cotton went beyond ſea to Antwerpe, and after the 1a 
Thomas Cotton anno 19 Elizab. levied a ſine of the whole wit 
proclamations, and within the yeare William Cotton died oy 
werpe, and never came into England; William his _ 4 
within age entred anne 31 Eliz. And it was adjudged that lot he 
moity whereof Thomas Cotton was tenant in m_ 
ſonne of William was barred by this act of 4 H. 2. but for * 19 . 
of William the father, the entry of bis ſonne William was lun, 
for albeit that William the ſonne could not take et, * Fa 
clauſe that gives benefit to him that is beyond ſea; and bib. 0 ; 
enter, or take his action within five yeares after they bee W! 


ied 
| land, becauſe in this caſe William the father after the hoe "_ 


— 8 


Statutum de Finibus levatis. 519 


never was within the land; yet for that petſons out of the realme at 
the time of the fine levied, amongſt others having a preſent right, 
are excepted on t of the body of the act (which worketh the barre) 
therefore where he that is beyond ſea at the time of the fine levied, 
and never returnes, is within the exception out of the body of the 
act, and hee and his heires may enter or take his action at any time: 
dut in caſe hee doth returne, hee and his heires muſt enter or take See Pl. Com. fo, 
his action within five yeares after his returne: and ſo it is of an infant 366. a. the opi- 
being party to the fine, and baving a preſent right, if he dieth CY ,«ongy 
during his infancy, he or his heires may enter or take his action lege, & perlege 
at any time: and ſo it 1s of a perſon that is aon compos mentis by the nil temere. 
42 of God, if hee die whales hee is non compos mentis; or a man in 
priſon, which is by act in law, tf hee die in priſon; or a feme covert, 
which is by her owne act, if ſhee die whiles ſhee is covert, being no 
parties to the fine. For all theſe are within the reaſon of the caſe 
adjudged of him that is out of the realme (which going out of the 
realme was his owne act) and never returned. | 

Sce the ſtatute of 21 Jacobi regis cap. 2. for the ſtrengthening 
of the ellates of the ſubjects againſt the the and his ſucceſſors. 
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STATUTUM DE FINIBUS LEVATIS, : 


Editum Anno 27 Edw. I. 


QUIA fires in curia notre levar FORASMUCH as fines levied in 


finem litibus debent imponere, et our court ought and do make an 


imponunt, et ideo fines vocantur, max- 
me, cum poſt duellum et magnam aſ- 
fiſam in ſus caſu ultimum lacum finalem 


teneant imperpetuum (1), jamque per 


aliqued tempus præteritum tam tempore 
care memoriæ domini Henrici regis 
aut naſtri quam noftro partes eorundem 
fnium (3) et earum partium heredes 
(4) contra leges et conſuetudines regni 
nefiri antiquitus uſitatas ſuper hujuſ- 
* finibus (2) adnullandis et eva- 
_— admittebantur, proponentes quod 

nte finem levatum d tempore levationis 


71 
Neſdem, et poſtea petentes ſeu querentes ' 


ay 22 
! eorum anteceſſares de tenementis in 


nbus contentis, 
» aut de aliqua parte 
2 m ſe ener fuerunt ſeiſiti, et ſic 
bares yams rite levat* per juratores 
I 0e ſubornates et malitioſe pro- 


. Is 
ST, curatos 


end of all matters, and therefore are 


called fines principally, where after 


waging of battail or the great aſſiſe 
in their caſes ever they hold the laſt 
and final place. And now by a cer- 
tain time paſſed, as well in the time 
of king Henry of famous memory, our 

randfather, as in our time, the par- 
ties of ſuch fines and their heirs, con- 
trary to the laws of our realm of an- 
cient time uſed, were admitted to ad- 
nul and defeat ſuch fine, alledging, 
that before the fine levied, and at the 
levying thereof, and fince, the de- 
mandants or plaintiffs, or their anceſ- 
tors, were alway ſeiſed of the lands 
contained in the fine, or of ſome par- 
cel thereof; and fo fines lawfully le- 
vied were many times unjuſtly de- 
3K feated 
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curatos multotiens evacuabantur et ad- 
nullabantur minus juſte nos volentes 
ſuper præmiſſis remedium adhibere in 
_parliamento naſiro ad Meſim', flatui- 
mus, quod dictæ exceptiones ſeu reſpon- 
ſiones vel inguiſitiones 5 hu- 
Juſmodi exceptionibus ſeu reſponſionibus. 
nulla modo contra hujuſmodi recogni- 
tiones et fines de cætero admittantur. 
Et nos vero volumus, quod ſlatutum 
iftud tam locum habeat ad fines prius 


levat” quam impaſterum levand*'. Et 


videant juſtic', quod note et fines 
in curia noſtra impoſterum levand” 
publice et ſolempniter legantur, et quod 
placita interim ceſſent omnino, et hoc 
fiat per duos dies in ſeptimana ſecundum 
diſcretionem juſtic'. 


— 
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1 
. 


feated and adnulled by jurors of 

country falſly and — — 
cured; we therefore, intending to 
provide a remedy in the premiſſes, in 
our parliament at Weſtminſter have 
ordained, that ſuch exceptions, an- 
ſwers, or inquiſitions of the country, 
ſhall from henceforth in no wiſe be 
admitted contrary to ſuch recogni. 
ſances or fines, And further we will 
that this ſtatute ſhall as well extend 
unto. fines heretofore levied, as to 
them that ſhall be levied hereafter, 
And let the juſtices ſee that ſuch 
notes and fines, as hereafter ſhall be 
levied in our court, be read openly and 
ſolemnly, and that in the mean time 
all pleas ſhall ceaſe; and this muſt 
be at two certain days in the week, 
according to the diſcretion of the 
juſtices. 


(Raft. 349, Kc. 3 Rep. 88. Fitz. Replic, 62, 63. 66. 42 Ed. 3. f. 19. 18 Ed. 1. ſtat, 4. of fins, 


1 R. 3.07% 4 H. 7. c. 24. 31 El. c. 2.) 


(i) Qa fines in curia naſtra levati finem litibus debent imponert, et 


[ 522 ] imponunt, et ideo fines wocantur, maxime cum poſt duellum et magnan 
ö alſiſam in ſuo caſu ultimum locum finalem teneant imperpetuum jamque fer 
8 aliguod tempus præteritum.] Herewith doe agree all our ancient 


Glanv. Ii. 8. c. 3. authors, wiz. Glanvill, Nota quod talis dicitur finalis concordia er 
N — finem imponit negotio, adeo ut neuter litigantium ab eo de cater 
; iceat decedere. | 


Bra. l. g. fo. 
435. Li. 3. 106, 
Lib. 4. 246» 
Britton, fo. 90, 
91. | 


Bracton, Iiem ſi per concordiam, et finem fact“, que fimiliter peremj- 
2 en, quia dicitur finalis concordia, et ideo finalis, quia imponit fun 
Hbus. 

Britton fol. 99. & 91. Sont aſcuns choſes corporels gue home 1 
purra my bien purchaſer ſans aide de notre court, ficome fees, et propretss 
et dount per accord del purchaſer, et del donour, coviendra lever fit 
en — — court parmy la quel tiel manner de purchaſe tiendrent ect u 
£ te, | | * 

See before in the expofition of the ſtatute called modus levand; 
Fines, in the parliament roll, anno 19 E. 1. Rot. 12. the caſe of Mar: 
gery late wife of Thomas Weyland. | 

(2) Famque per aliguod tempus præteritum tam tempore clare mi. 
moriæ domini Henrici regis patris noſtri quan noſtro partes ear unde 
finium et earum partium hæredes (contra leges et confurtudines 5 
noſtri antiquitus uſitatas ) ſuper buj uſinodi finibus, &c.] The miſchic a 
or rather the abuſe before this ſtatute, was in allowance of mw 
by parties and privies for adnulling of fines levied contre lege! 


conſuetudines regni neſtri antiquitus atas, Cc. Where) fines 


were many times unjuſtly avoided : and what ſuch averments 0 

and wherefore they were admitted, is declared by Sue that b 

the juſlices of the court of common * orten 
2 


h * 


6 E 3 f. 28. 
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heard Sir William Bereford knight, then chiefe juſtice of that 
court ſay; that in ancient times parties and privies could not avoid 
fines, [ proponentes}] as this act faith; quod ante finem levatam et tem- 
pore levationis ejujdem, et 7 prtentes ſeu querentes aut eorum ante- 
ceſſores de tenementis in finibus contentis, aut de aliqua parte earundem 
ſemper fuer feifiti. But afterwards (in the raigne of H. 3. in the 
time of inſurrections and civill warres by the graundees of this 
realme) it was uſed by the maintenance of the graundees, that 
parties and privies might avoid fines by ſuch averments, which 
ayerments in the raigne of E. 1. were continued untill the making 
of this act; all which was affirmed by Sir William Herle chiefe 4 E. z. 46. 
juſtice, and further he ſaid, that the ſame appeared alſo by this 
ſtatute de finibus, as in truth it doth, 

(3) Partes earandem finium et earum partium heredes, & c.] So as 
this act taketh away the ſaid averment, which by the maintenance 
of the graundees of the realm had unjullly crept in by parties and 
privies; for the miſchiefe before this ſtatute was, as hath been ſaid, 
that when the conuſans de droit, Ic. was made to him that had 
never any thing before, and the conuſee graunted, and rendred the 
ſame back again at the ſame inſtant to the conuſor for life, or in 
taile with remainder over, who alwaies was ſeiſed, and in poſſeſſion 
of the land; privies (by colour that there was no tranſmutation of 
poſſeſſion) were againſt law permitted to avoid fines by the aver- 
ment aforeſaid. | 

And albeit this ſtatute extendeth to averments taken by parties 
and privies, and extendeth not to averments made by ſtrangers, 
that are no parties nor privies to the fine, yet by the common law 
the hauteſſe and puiſſant force and nature of fines was ſuch, that [ 523 ] 
2 meer ſtranger could not have a generall averment againſt a fine; g 
and therefore it is reported by Shard one of the juſtices of the court 17 E. 3. 54. 
of common pleas, that it was reſolved by the ſages of the law, that Wakes caſe. 


the parties, or their heirs ſhould have no averments againſt fines 73 E. 3. Repli- 


: na! ion 62. 32 E. 
levied contrary to the fine to avoid it; and that a ſtranger ſhould 3 


have no generall averment directly to avoid a fine, if it were not ibid. 119. Gar- 
upon ſome ſpeciall matter, for he that is tenant after the fine levied, ranty 37. 41 F. 
15 intended tenant under the ſtate of ſome of the parties to the fine, 3. 14 14 H. 4. 
to whom by the common law a generall averment is not given more 33˙ 
then to the party or privie: and the ſpeciall matter which giveth 
him the averment is, that after that he pleads that the parties to the 
fine had nothing in the land at the time of the fine levied, he doth 40 E. 3. 30. b. 
formerly adde, that either he himſelf, or ſome other whoſe eſtate he Pier 12 Eliz. 
hath, was ſeiſed at the time of the fine levied, &c. But yet that 321.6 3 oa 
matter is not traverſable, but a mean to traverſe and avoid the fine, II. 6. 57. 17 E. 3. 
_ therefore the tenant that pleads that plea doth conclude, er de $3 32 k. 3. 
ex # ſuper patriam, without a further replication; for Littleton Replication 63. 
. that famous lawyer reporteth, that it was adjudged in the g. 4 Replica: 
100 of Sir John June, chief juſtice of the court of common pleas tion 53. 14 H. 4. 
no was conſtituted chief juſtice of that court, Februar. 9. ano 54. 12 E. 4. 13. 


4 6. and continued untill the 20 of Jan. anno 17. of the ſame 3 H. 7 9. Dier 


and then was made chief juſtice of the kings bench) that 12 Eliz. 291. 


2 the tenant pleads in bar againſt a fine, uod partes Anis nibal 33H 6. 21, . 5 


uh lapra. 


| ba * unt in ten tempore levationts finis, nec aliquis eorum aliguid 40 E. 3. 30. b. 


e quidam T. J. adtunc fuit ſeifitus, Ic. cujus ftlatum, c. Bt 41 k. 3. fo. 14. 
Ab e Juper patriam, Li 2 re. fimiliter. And if boy 12 EZ. 
bund, that the parties to the fine had nothing, &c. the fine 0 294, 
3K2 mall 
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ſhall be avoided, though the ſpeciall matter of the ſeiſin of himſelſ 
Dier ubi ſupra, or of a ſtranger. at the time of the fine levied be not found. And 
Pl. com. 354+ ſoit is in the caſe of the like plea to avoid a recovery, or in ca 
* of a counterplea of a voucher, and the like: all which you may 
read in that report; and this kind of pleading remains at the com. 
law fince the ſtatute of 4 H. 7, "3&6 . 
13 E. 3. Replic. (4) Et earum partium heredes.) This is not intended of an heir 
62. 17 F. 3. 53. in blood onely, but of the heir of the land; for here: diciur a 
hereditate: and therefore if the heir apparant be ſeiſed of land, and 
the anceſtor levie a fine of the ſame land, and dyeth, this ſhall not 
bar the heir, for he claims not the land, whereof the fine is levie!, 
as heir unto him. | 
Rot. Parliam. See in the parliament roll of ano 14 E. 3. a notable caſe of an 
m 14 E. z. nu. averment taken by a ſtranger againit a fine, and afterwards ad- 
Ihe cafe of ir judged, which caſe is abridged by Fitzherbert, 13 E. z. tit 
ohn Stanton, Voucher 119. but more effectually in the parliament roll. 
and Anne his But ſeeing the learning concerning averments of parties and privies, 
wife in a Formd. and of ſtrangers hath been delivered as is aforeſaid; it is objected, that 
13 E. 3. ouch. when joyntenancie is pleaded by fine in abatement of the writ, that 
42k. 3-4. 24 E. à ſtranger for maintenance of his writ could not take any general 
3. 36. 78, 79. averment againſt the fine. And this being agreed unto them, as 
29 E. 3. 18. is aboveſaid, then they proceeded, that in the caſe of a fine the 
A l 6. 21 4 demandant could have no replication thereunto, as to ſay that the 
2 3 ; ann other joyntenant not named in the writ by his deed releaſed before 
N Af. 13. 15 E. the writ brought, or that they both infeoffed A. which reinfeoffed 
5 Maint. ds the tenant; and this was ſaid to be in reſpect of the height, and 
Bre. 55. 3 E. 3. puiſſant force and nature of the fine: but to this it was anſwered, 
— . that the ſame held at the common law in caſe of joyntenancie by 
17 Laibe. 2. deed, and therefore that could not be the cauſe thereof. Then 
1 E. 3. f. 2E, 3. another reaſon was ſought for, and that was, that the land was the 
30. 24 E.3.79- free-hold of another, and therefore it ſhould not be put in tenancie 


2 3 30. (that is, in plea of law in danger to be loſt) without the party him- 
. ſelf: but if the fine or deed were made by the demandant himſelf 


to the tenant and another, then he might confeſſe and avoid the bne; 
| as to ſay, that ſince that time the joyntenant infeoffed him, or the 
like, becauſe the demandant was party. But again it was affirmed, 


4 [ 524 ] that that reaſon could not hold in reſpect of the ſtrangers free-hols, l; 
1 for that might hold alſo where joyntenancie is pleaded without fne 8 
1 12 E. 2. Aff. 116. or deed, but there it is evident that the demandant ſhall maintain j- 
; his writ, and try a third perſons free-hold, nay the judges them- 5 
1 ſelves were ſometimes ſo fearfull to weaken the ſtrength and force 1 
13 F. 3. Gar- of fines, and ſometime ſo bedazeled with the bright ſoleninity of the 
| 5 fine, as Sir John Stoner chief juſtice of the court of common pleas P 
[ | did fay, that an averment ought to be had againſt a fine, both by 5 
conſcience and the law of God ; and yet leſt the fine ſhould be 

| avoided, be would be adviſed. This doubtfulneſſe grew, for that c0 
* the true diverſity was not obſerved between averments, where they le 
| were made by parties and privies, and where by ſtrangers, nor bo 
| the true pleading thereof reſolved upon. 5 Ned bo 
1 3 E. 3. 25. b. Now, that truth (the mother of juſtice) might not be ſuppre * fl 
24E.3.73. it hath been reſolved that againſt a joyntenancie pleaded 17 0 at 
; 5 78 . 5- the demandant may confeſſe and avoid the fine, as to ſay, x N et 
290, 3 1. joyntenant not named releaſed before the writ brought, or tel Is 
| both infeoffed one, who reinfeoffed the tenant, or the like ; rt " 


-” 


4 


* 
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Cap. 1. 


Confirmationes Chartarum. 


5 


or the like pleas confeſſing and avoiding the fine, do in no ſort 


weaken the ſtrength or force of the ſame, 


But againſt joyntena 
enerall averment, that the 


ſeoffatis, 
joyntena 


(where 


reconci 5 
not onely to aſſiſes, but to writs of 


writs of præcipe quod reddatz but not 
like. 


ment of the common law. 


ncie by fine the demandant cannot take a 
tenant is ſole ſeiſed, for that ſhould 
Gem to weaken the force of the fine: and the ſtatute of conjun4im 
anno 34 E. 1. extends not to joyntenancie by fine, but to 
acie by deed onely, to take the generall averment againſt 
the deed, that the tenant is ſole ſeiſed: and thus are all the books 
of there be many) that ſeemed prima facie to diſagree, well 


Stat, de Cone 
junctim feoffa- 
tis, 34 E. 1. c. 1. 
17 E. 2. Maint. 
de Bre 1. Regiſt, 
12. 1 E. 3. 5. 

2 E. 3. 20. 4 E. 3. 
30. 8 E. 3. 33. 


x , : x Is 4% 
led. And this ſtatute de conjunctim feoffatis, extends *. 25 Yoo: 
dower, and other reall 55. 3 E. 3. ibi. 
to writs of gard, or the 13, 14. 18 Afl. 6. 
21 Ail. 28. 
Green chief juſtice, anno 24 E. 3. granted, that this act of = rr gg 46. 
E. 1. was made more in damage of the people, then in amend- 23 ag; 13. 
24 E. 3. 76, 795 
29 E. 3. 18. 


43 Aſſ. p. 6. 32 A. p. 4. 
19 H. 6. 1. 34 H. 6. 16. 


37 Aſſ. p. 3. 41 E. 3. 15. 49 E. 3. 17, 7 R. 2. Maint, de Bre. 8. 


* 
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Confirmationes Chartarum de Libertatibus Angliæ et 
Foreſtz. 


Anno viceſimo quinto Edwardi primi. 


CAP. 1. 


FPWARD per la grace de Dieu 
roy Dangleterre, ſeigniour Dir- 
lande, et duke Daquitaine, a touts ceux 
que ceſtes letters preſents (1) oiront, 
ou verront, ſalutem. Saches nous al 
bonor de Dieu, et de ſaint eſgliſe, et au 
profit de noftre realme (2), avoir grant 
pur nous, et pur nous heires, que la 
chartre des franchiſes, et la chartre de 
la foreſt, les queux ed faitz per 
commen de tout royalme (3) en le temps 
le roy Henry pier, ſoient tenus en touts 
ur points, ſans nul blemiſment, et vo- 
lons que mejmes cels chartres deſous no- 
re ſeale ſaient envoyes a nous Juſlices 
auxi bien de la fareſt, come as autres: 
et a touts les viſcontes des counties, et 
| 2 autres mi niſtres, et a touts 
cities parmy le realme enſemble- 
e ment 


And we will 


ED WARD, by the grace of God, 
king of England, lord of Ireland, 

and duke of Guian, to all thoſe that 
theſe preſent letters ſhall hear or ſee, 
greeting. Know ye that we, to the 
honour of God and of holy church, 
and to the profit of our realm, have 
granted for us and our heirs, that the 
charter of liberties, and the charter of 
the foreſt, which were made by com- 
mon aſſent of all the realm, in the 
time of king Henry, our father, ſhall 
be kept in every point without breach, 
at the ſame charters 
ſhall be ſent under our ſeal, as well 
to our juſtices of the foreſt, as to 
others, and to all ſheriffs of ſhires, 
and to all our other officers, and to 
all our cities throughout the realm, 
3K 3 | together 
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Confirmationes Chartarum. Cap. ! 
, | | Nad 


ment ove nous briefes (4), en les queux together with our writs, in the which 


ſerra contenus que ils facent les avant- it ſhall be contained, that they caufe 


dits chartres publier, et que ils facent the foreſaid charters to be publiſhed 
U 


dire al people, que nous ts avons gra and to declare to the people that we 
en touts points, et a nous Juſtices, vis have confirmed them in all | 
contes, maires, et autres miniſtres, que and that our juſtices, ſheriff, 


points; 
mayors, 


les cies de la terre de ſous nous ount a and other miniſters, which under us 
guier meſmes les chartres (5) en touts have the laws of our land to guide 
lour points empledes devant eus en ſhall allow the ſaid charters pleaded he. 
Jugement, facent allower : ceſtaſeavair fore them in judgement in all their 
le grande chartre come ley common, et points, that isto wit, the great charter a; 
la charter de la foreſt, en amendement the common law, and the charter of the 


ae naſtre realme (6). 


[ 526 ] 


foreſt, for the wealth of our realm, 
(28 Ed. 1. ſtat. 3. c. 1.) | 


For the ſtile of the kings, and for the king that ſpake firſt in the 
plurall number Jnr] as our king here doth, ſee Magna Charts, 
cap. 1. and the fiiſt part of the Inſtitutes; ſeR. 1. 

(1) Per fes letters patents.) Acts of parliaments are many times in 
form of charters, or letters patents, vide Magna Charta, cap. 1.& 
liber 8. fol. 1, &C. in caſu principis. | 

The title of theſe ſtatutes 5.00 zones chartarum de lilertqibus 
Angliæ et foreſtæ; and true it is, that hereby the ſaid charters are 
expreſly confirmed: but they are alſo excellently interpreted 
(which is a confirmation in law) for here is nothing enacted, but it 
is included within Magna Charta. | | 

(2) Al honour de Dieu, et de ſaint ggliſe, et au profit de nijre 
realme.] This 1s, or ſhould be the true end of all parliaments, 

See Magna Charta in the ſtile thereof, and all ſucceeding par- 
liaments have in effect followed this precedent. 

(3) Per commen de tout realme.) That is, by the common aſſent 
of the realm by authority of parliament ; and many times per con- 
muuitatem Angliz : it ſignifieth alſo an act of parliament; for it cag. 
not be per communitatem Angliæ, but by parliament, as hereafter ſhall 


be ſhewed. 


(4) Soient envoyes a nous juſtices, Ic. et a touts nous cities, Oc. en- 


ſemblement ove nous briefs.) Before printing, and till the rage of 


H. 7. ſtatutes were ingroſſed in parchment, and by the Kings 
writ proclaimed by the ſherife of every county: this was the ancient 
law of England, that the kings commandments iſſued, and were 
publiſhed in form of writs (as here it was:) an excellent courſe, 
and worthy to be reſtored. by 

(5) Rue les boyes de la terre de ſous nous ount a guitr meſmes ks 
chertres, &c.] This is a clauſe worthy to be written in letters 4 
gold, viz. chat our juſtices, ſherifes, maiors, and other mirulters, _ 

under us have the laws of our land to guide them, ſhall allow a e 
ſaid charters in all their pciats, which in any plea ſhall come be fore 
them in judgement: and here it is to be oblerved, that the la. ah 
the judges guides, or leaders, according to that old rule, Let Fat 

ercitzzs judicum tutifſimus ductor, or tex oft optimus Judicis renagog u, 
and lex eft tutiſſima caſſit. = . 
| There is an old legall word, called [guidaginm] which 6g" 


an oftice of guiding of travellors through dangerous and oy 


- 
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wayes; here it appeareth, that the laws of the realm hath this 
office to Pane the judges in all cauſes that come before them in the 


wayes 0 


right juſtice, who never yet miſguided any man, that 
certainly knew them, and truly followed them. 

(6) Le grand chartre come ley common, et la chartre de la foreſt, en 
amendement de noſtre realme.] The ſenſe hereof is, that the great 
charter, and the charter of the foreſt are to be holden for the com- 
mon law, that is, the law common to all; and that both the charters 
are in amendment of the realm ; that is, to amend great miſchiefs 
and inconveniences which oppreſſed the whole realm before the 
making of them. 


CAP. IL 


ET volons, que fi nul judgement ſoit AND we will, that if any judge- 

done deſormes encountre les points ment be given from henceforth 
des chartres avantdits per juſtic, ou contrary to the points of the charters 
per autres de nous minifires, que en- aforeſaid by the juſtices, or by any 
countre les points des chartres tenont other our miniſters that hold plea be- 
plee devant eux, ſoit defaite, et pur ni- fore them _ the points of the 


r — 
© a» > WM. + 71 a — 


ent tenus, charters, it ſhall be undone, and hol - 
den for nought. 
(42 Ed. 3. c. 1.) 
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Whatſoever judgement is given againſt the ſtatute of Magna 52 
Charta, or of Charta de foreſta . void by this act, and may be 35271 
reverſed by writ of error, becauſe the judgement is given againſt 

the law, for this act ſaith,/eiz defait, et pur nient teuus. 


CAP. III. 


E T volons que meſmes ceſtes char- AND we will, that the ſame char- 

ters deſous naſtre ſeale ſoient en- ters ſhall be ſent, under our ſeal, 
veys as eſghſes cathedrals par my noſ= to cathedral churches throughout our 
ire royalme, et la demvergent, et ſoient realm, there to remain, and ſhall be 
deux foits per an lieus devant 1s peo- read before the people two times by 
ple, + the year. 


422 it is to be obſerved what care was taken ſor the preſervation 


ele charters, and of this act of parliament, for it is good chance 
to obtaine, but great wiſdome to — ; . 
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527 Confirmationes Chartarum. 


A. 


FE, T que archeveſques et eveſques de- 

nuncent les ſentences dexcommenge- 
ment countre touts iceux, que countre 
les avantdits chartres vendrount en 
dict ou en fait, ou en eide, ou en coun- 
ſeil, ou en nul point enfraindrant, ou 
countre vendront, Et que cels ſen- 
tences ſoient denuncies et publies deux 
foits per an per les prelates avantdits. 
Et ſi meſmes les prelates en nul de eux 


ſoient negligentes en la denunciation 


fuiſdit faire, per les archeveſques de 
( unterbrie, et Deverwike, que pur 
temps ſerront, ſicame covient, ſoient re- 
pris et deſtreintx a meſme cel denun- 
ciation faire en la forme avantdit, 


Cap. 5. 


IV. 


AND that all archbiſhops and 
biſhops ſhall pronounce the ſen- 


tence of excommunication againſt all 


thoſe that by word, deed, or counſel 
do contrary to the foreſaid charters, 
or that in any point break or undo 
them. And that the ſaid curſes be 
twice a year denounced and publiſh. 


ed by the prelates aforeſaid. And if 


the ſame prelates, or any of them, be 


remiſs in the denunciation of the ſaid 


ſentences, the archbiſhops of Canter- 
bury and York for the time being 
ſhall compel and diſtrein them to the 
execution of their duties in form 
aforeſaid, 


Stat, de Tallagio, &c. cap. 5» 


This excommunication the prelates could not pronounce without 
warrant by authority of parliament, becauſe it concerned temporall 


cauſes. 


err 


. 


T pur ceo que aſcuns gents de noſ- 
tre realme ſoy doubtent, -que les 


eides (1) et les miſes (2), queux il nous 


ount fait avant ſes bheurs pur nous 
guerres (3) et auter boſaignes de lour 


- graunt et lour bon voluntie, en quel 


maner que faits ſoient, puiſſont turner 
en ſervage a eux et a lour heires, pour 
®. ceo que ils ſerront autre foits troves 
en rolle, et auxint priſes que ount efte 
faits parmy le reyalme per nous miniſ- 
ters en noſtre noſme. Nous avons 
grantes pur nous et pur nous heires, 
que mes tielx eides, miſes ne priſes, ne 
trerons a cuſtome pur nul choſe gue ſoit 
fait, ou que per rolle, ou en autre ma 

ner poet ęſtre trove, | | 


*['528] 


AND for ſo much as divers peo- 
ple of dur realm are in fear, that 
the aids and taſks which they have 
given to us beforetime towards our 
wars and other buſineſs, of their own 
grant and good will (howſoever the 
were made) might turn to a bondage 
to them and their heirs, becauſe the) 


might be at another time found in the 


our heirs, that we 5 ma e. 
ſuck aids, taſks, nor priſes into à c 
tom, for any thing that bath * 
done heretofore, be it by r he 


any other precedent that ma) 


founden. (1) B45 


Cap. 5 Confirmationes Chartarum. 


1) Eydes et miſes.] Auxilia at this time was a generall word, 
not onely aun aides due by law, and tenure, as aide pur faire 
fits chicvalier, pur file marier, &c. but aides alſo graunted by the free 
will of the ſubjects in parliaments, which afterwards were called 
{abfidies; and here this word eides is taken for an aide graunted 
by authority of parliament. 

(2) Miſes.) Are properly taken for expences or charges, 
but here in this act they are taken for taſks, taxes, tallages, or 
takings. | | | 
( 55 Pur nous guerres, &c. ] The king had obtained by free con- 
ſent, and good will in parliaments precedent aids, ſubſidies or taſks 
for the maintenance of his warres in forein parts, which howſoever 
they were graunted in full parliament, yet (as here it appeareth 

ey were f P yet ( ppeareth) 
many men doubted, might turne in ſervage of the ſubjects of the 
realme, for that it was ne that they ought not to contribute to 
the maintenance of the kings warres out of the realme; and there- 
upon Bohun earle of Hereford, and Eſſex high conſtable of Eng- 
land, and Bigot earle of Norffolk, and Suffolk, and marſhall of 
England, for that it concerned matter of armes and warre, exhi- 
bited a petition to the king in French, in anno 25 E. 1. before 
the making of this act, which I have ſeen aunciently recorded, on 
the behalfe of the commons of England, concerning the ſaid mat- 
ter, and thereupon the king at this parliament yeelded to this act, 
that mrs _ taſks, or takings ſhould not be drawn to cuſtome for 
any thing that had beene done in that behalfe. 
| But yet this matter was never in quiet untill it was more par- 
_ 1 by divers acts of parliament, which we have 

raw n into one body of a law divided into ſeverall branches. 
1. No man 1 be charged to arme himſelfe, or to finde men of 
armes, or any hoblers or archers (other then thoſe that hold by 
2 or 88 of the king, or of other lords) if it be 
not by common conſent, and graunt in parliament. 
2. No man ſhall be compelled to goe to the kings warre out of 
hard. 2 neceſſity of ſudden comming of ſtrange enemies 
realme. 

3. No man ſhall be charged to give any wages either to the 
2 or conveyors of ſouldiers, or to the ſouldiers to goe into 
cotland, Gaſcoin, or elſewhere; but that men of armes, hoblers, 
and archers, choſen to goe into the kings ſervice out of England 
ſhall be at the kings wages from the day they depart out of the 
counties where th e ny 

Wh: ere they were choſen, till they return. 

Wes: _— 1 parliament are but declarations of the ancient 
and, | 
And accordi * ST" : 
eclaratory 2 N * me commons after the ſaid 
tenance of w Pa ent did, when this point concerning main- 
. arres out of England came in queſtion, make their 
* 5 claim of their auncient freedom and birth right, as 
* 5 and in 7 H. 5. &c. the commons made proteſtation 
. 25 were not bound to the maintenance of warre in 
_ ——_ Calice, France, Normandie, or other . forein 
. cauſed their proteſtations to be entred into the 
with that _ where they yet remain; which in effect agreeth 
of 25 E. 1 Which upon like occaſion was made in this parliament 
But here 
of Nine be obſerved, that when any ancient law or cuſtome 
is broken, and the crown poſſeſſed of a PR. 
W 
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See hereafter for 
this word, Stat, 
de Tallag. non 

conced. 34 E. 1. 


See the ſtatute of 
4 E. 1. ubi 
up. 


Vide Caleins 
caſe, lib. 7. fol, 
75 8, &c. 


1 E. 3. c. 5. & 
c. 7. 25 E. 3. 
cap. 8. 1 E. 3. 
cap. 5. 4 H. 4. 
cap. 13. 18 E. 3 
cap. 7. 4 H. 4. 
cap. 13. 


Lib. 7. cap. 7,8. 
Calvins caſe, 
Rot. Parl. 1 H. 5. 
Nu. 17. 7 H. 5 
1 &c. See 
25 + J+ Cap. 7» 
Rot. © Ap ot 
nu. 48. 20R. 2. 
NU» 48. 4 H. 4+ 
cap. 13. 11H. 7. 
Cc, 7. 19 H. Te 
C. 1. vid. Rot. 
clauſus 44 E. 3. 
Sir Rich. Pem- 
brughs caſe, 
Vide Mag. 
Chart. c. 20. 
verb. Exile. Con- 
firm. chart. 

25 E. 1. 
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how difficult a thing it is to reſtore the ſubject again to hi 
freedome and Nr : his forme 
Now how of ancient time ſoldiers were levied, muſtered 
entred of record, & c. (an excellent military policy) which vil 
conduce much to the finding of the true ſenſe of this, and other 
ſtatutes, concerning this matter, ſee the third part of the Inflitute: 
cap. Felony in ſoldiers that depart, &c. in the expoſition of the 
ſtatute of 18 H. 6. cap. 19. See the ſtatutes of 11 fl. 7. Cap. 7, 
and 19 H. 7. cap. 1. 
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ET auxint avons graunt fo nous, M OREOVER we have granted 

et pur nous heires, as archeveſques, for us and our heirs, as well to 
eveſques, abbes, priors, et as autres archbiſhops, biſhops, abbots, priors, 
gents de ſ. egliſe, as countes, barons, and other folk of holy church, as al 
et a tout la comminalty de la terre, que to earls, barons; and to all the commu- 
mes per nul beſoigne tiels manners des nalty of the land, that for no buſineſs 
aides, miſes, ne priſes, ne prendrons from henceforth we ſhall take ſuch 
forſque de common aſſent de tout le manner of aids, taſks, nor priſes, 
royalme, et pur le common profit de but by the common aſſent of the 
ceo > faves le auncient aides, et priſes realm, and for the common profit 
aues et accuſtomes (1). thereof, ſaving the ancient aids and 

| priſes due and accuſtomed. 


(34 Ed. 1. ſtat. 4. c. 1.) 


ſtood ſo ſtoutly in defence of their . that fir Robert e 
| openly in the kings 
bench, {in terrorem) that from thenceforth no juſtice ſhould be 
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Wia. Sta. de in the king's courts at any other mans ſuit. But at this parliament | 
Fa _ Mo, This branch gave ſatisfaction to all, for hereby it is enac 
— on every aide and taſk. and other taking muſt have two ſpecial pro- t 
& * . 8 . . = . en b the 

perties, the one in the creation, viz. that it bee gw " 

common conſent of the whole realme in parliament the other u 


[..) Saves les auncient aides et priſes dues et accuftants.] 5 
auncient aides are here intended, aide pur file marier, fu Jn 
chivalier, and reliefes by reaſon of tenures, and the aunclent ==> 
or ſeiſures are here intended, ſuch as were dye to the cron, 


- 


Cap. 7. 


erogative, as waifes, ſtray es, the goods of felons, and out- laws. 
deodands, and the like, [ratione tenuræ] as heriots, and ſuch other 
as did lie in ſeiſure or taking by reaſon of any tenure or cuſtome. 


C AF. 


E7 pur ceo que touts le pluis de la 
comminaltie du realme ſeiſent du- 
rement greve de la maletot des leyns, 
eeftlaſcavoir, de cheſcun ſacke de leyn 
quarant ſoulx (1), et nous ont pries, 
que nous les voudrons releſſer : nous a 
lour prier les avons pleinment releſſes. 
Et nous avons graunt pur nous et pur 
nous heires, que mes celes ne prendrons 
ſans lour common aſſent, et lour bon 
volunte (2). Sauve a nous et a nous 
heires la cuſtome des leyns (4); pealx, 
et quires avant grauntes per la com- 
minaltie avantdit (3). En teſmoig- 
ranges des queux chaſes nous avans fait 
faire ceſtes nous letters overts. T 
noigne Edwarde notre fits a Londres 


le x. jour Doctobre, lan de notre reigne 
xxv. ' | 


Confirmationes Chartarum. 
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VII. 5301 


AND for ſo much as the more 
part of the communalty 


ſack of wooll, and have made petition 
to us to releaſe the fame; we at their 
requeſts have clearly releaſed it, and 


have granted for us and our heirs, 


that we ſhall not take ſuch things 
without their common aſſent and good 
will, faving to us and our heirs the 


cuſtom of woolls, ſkins, and leather, 
the communalty 


granted before by 


aforeſaid, In witneſs of which things 
we have cauſed theſe our letters to be 
made patents, Witneſs Edward our 


ſon at London the tenth day of Ofto- 


ber, the five and twentieth year of our 
reign. 


(2 Inſt. 76.) 


(1) Et pur ceo que tout le pluis de la comminaltie du realme ſeiſent See before the 
durement greve de la maletot des leynes. 5. de chęſcun ſacke de leyn 40. s. fatute of Magna 
&.] The grievance was that the king had lately, without com- Charts Cape 30% 
mon afſent ot parliament, ſet a charge of forty ſhillings. upon every 


lack of wool, 


here called by the name of maletot, that is, the ill 


toll or charge, for the word [impoſition] was not yet heard of in 


any record, 


See more of this matter in the expoſition upon the 30. chaper of 


agna Charta. k 


This is an excellent precedent, that when grievances are found Pty 
out, and proved, that they bee put downe and overthrowne' by 1 


authority of parliament. 

(2) Et 
ne prendrons 
orthy of obſervation, 


of the zo chapter of Magna Charta. 


nous avons graunt pur nous et pur nous heires, que mes celes 
Jans leur common aſſent et lour bone volunt.] This is 
whereof you may reade in the expoſinon 


(3) Avant graunts fer le comminaltie avantdit.] By the com- 


minalty" aforelaid, that is, 


by act of parliament for the com- 


minalty of England Were. | 
Aad ſome wo cannot graunt but by parliament. 
relpedts 32 1. 


that the comminalty are here named for three | 
For that they are the greater part. 2. For all aids Rot. Pat. 3E. r. 


and m- & 9. 


| of the 
realm find themſelves fore grieved . 
with the maletent of woolls, that is to 
wit, a toll of forty ſhillings for every 


— 
__ . 


—— 
N — f 
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2 „ 
22K ů ů ˙ 


— 


| 
| 
| 
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by 
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Mich. 26 E. 1. 
int' retorn' brev. 
in Scacc'. per 
communitatem 
Angliz, &c. 
vid. Magna 
Chart. Caps 30. 
* Art. ſuper 
Chart. cap. Is 
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Rot. Pat. 3 E. 1. 
In. 1. & 9. 
Rot. Finium. 

E. 1. Acc. 

ich. 26 E. 1. 
in Scacc. inter 
retorn. brevium 
ex rem. Theſaur. 
See in the Ex- 
poſition upon 
the ſtatute of 
Magna Chart. 
ca. 30. 


De Tallagio non concedendo. Cap. 1, 


and ſubſidies begun with them. 43. For that the 

benefit to the king comes from them. For in PVF db n 
minalty filleth the kings coffers; but ſome have ſaid that # — 
mune and comminalty doe ſignify as much as the people, that i, 
all the ſubje&s of the realme, and ſo it was taken in divers — 
ments in this kings raigne, and in this alſo, ſo as commune ſhould 
ſignify the people, and commons a part of them. 

(4) Les cuſtomes de leynes.) The cuſtomes here intended to be 
8 by parliament, were 6. s. 8. d. for the tranſportation of 2 
ack of wool, and 6. s. 8. d. for every zoo pelts tranſported, and 
13. 5. 4. d. for the tranſportation of a laſt, of leather. 

Thebs cuſtomes were granted to king Edw. 1. asit appeareth in 
Rot. patent. 3 E. 1. Cum prelati, magnates, et tota communitas 
regni noſtri nobis conceſs” quandam novam conſuetudinem de lain 
pellibus, et coriis tam in Anglia, quam in Hibernia, et Wallia rignun 
noftrum exeuntibus imperpetuum nobis, et heredibus noſtris, percipiend 
in forma ſubſcripta, viz. de quolibet ſacco lane. dimidiam marcam, 4. 

fingulis treſcentis pellibus lanutis ques faciunt unum ſaccum dimidian 
marcam, et de qualibet laſta coriorium unam marcam, illorum ſeilice 
coriorium, pellium, et lanarum, qua portus Anglie, Hiberniæ, u 
Walliz regnum noftrum exibunt, &C. 


—_— 


— 


332 
"STAT. 


DE TALLAGIO NON -CONCEDEND0, 
Edit. Anno 34 Edw. 1. 


CAP 1 


VI LVA tallagium (1), vel NO tallage or aid ſhall be taken or 


auxilium (2) per nos, vel heredes levie 
noftros in regno noſtro ponatur, ſeu leue- realm, without the g 


levied by us or our heirs in our 


ood will and 


TY... . , Is, 
tur ſine voluntate, et aſſenſu archiepiſ= aſſent of archbiſhops, biſhops, car 
coporum, epiſcoparum, comitum, baro- barons, knights, burgeſſes, and other 
num, militum, burgenſium, et aliorum freemen of the land. ; 
liberorum com de regno noſtro (3). 1 20 | 


(25 Ed. 1. ſtat. 1. c. 6.) 


Albeit that this act is not next is courſe of time, yet being 
next in matter, we have thought good to handle this act before 
others. | — 82 | 
There were two cauſes of the making of this act; the firſt * 
that where king E. 1. having conceived juſt diſpleaſure a" Aüing 
French king, for the injury done unto him, in w bore the 
Aquitaine,. and other his inheritance in France; and . 2 


French king had grievouſly, and with ſtrong hand vez vere 
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; y earl of Flanders, and had won much of his lands 
rk by ing Edw. the firſt intending to aid and aſſiſt the ſaid 
1 and to reſcue him out of the hands of the French king, who 
ms ready to devour him and his earldom, did require ſpecially of 
Humtrey le Bohun earl of Hereford and Eſſex, and conſtable of 
Englan and of Roger Bigot earl of Norfolk and Suffolk, marſhall. 
of England, and of all the Earls, barons, knights, and eſquires, 
and of all free-holders of 20. I. land within his kingdom, whether 
they held of the King in capite, or of other whatſoever, to con- 
tribute to his wars in Flanders in reſcue of the ſaid earl, or finde 


to go with him on that journey: which the conſtable and 
wor" 25 many of the nobility, and of the op and 
eſquires, and ſpecially John Ferrers taking part with them, and 
all the fre- holders aboveſaid vehemently denyed, unleſſe it were ſo 
ordained and determined by common conſent of parliament, as had 


deen before enacted in the parliament of anno 25 E. 1. by the act | 


of confirmationes chartarum, as before it appeareth. 

The ſecond cauſe was, that the king the yeer before had taken 
a tallage of all cities, boroughs and towns, without aſſent of par- 
liament; whereupon grew great murmuring and diſcontentment 


among the commons, For pacifying of which diſcord between the | 


king and his nobles, and for the quieting of the commons, and for 
a perpetuall and a conſtant law for ever after both in this and other 
like caſes, this act was made in the four and tlürtieth yeer of his 


reign, 


(1) Nullum tallagium.] Tallagium, or tailagium cometh of the 


French word trailer, to ſhare or cut out a part, and metaphorically 
is taken when the king or any other bath a ſhare or part of the 
value of a mans goods or chattels, or a ſhare or part of the annuall 
revenue of his lands, or puts any charge or burthen upon another; 
lo as tallagium is a generall word, and doth include + all ſubſidies, 
taxes, tenths, fifteens, impoſitions, or other burthens or charge put 
or ſet upon any man, and fo is expounded in our books, here 
t 15 reſtrained to tallages, ſet or levied by the king or his heirs. 

* Robertus de Haye imp!” Richardum le Waleyes cum al pro 15 
lone averiorum in duobus locis, apud Lindefield vocat Northflet 
Haul hie, ipfh dicunt quod Willielmus filius Walteri le Haye tenet de eo 
quedam ten apud Lindefand per ſervitium xi. 5. & per tallagium ei 
faciend” ad woluntatem ipfius Richardi, & quia ipſum Willielmum 
talligvit, anno regis nono, una vice ad ii.s. & alia vice anno decimo, 
ad xviti, d. quod tallagium ei aretro fuit pro predidtis ii..s. per annum, 
pum Willielmum diſtrinxit ſuper rodum ſuum pro pred” arreragiis : 

obertus dic quod prad* Willielmus tenuit de es prædidt ten per 
certum ſervitium, & non per tallagium ad voluntatem ſuam, & dic 
quod de illo ſerwitio 107 ei aretro fuit c. Richardus dicit quod 
advecat prædictam diftritionem ſuper predia” Willielmum, & non 
Juper ipſum Robertum ; et petit judicium ſi idem Robertus, qui non eff 
ens ſau, nec diftridtio ſuper glam advecatur, peſſit ſervitium. ſium 

"ere 5 ideo confiderat” eft quod fradifus Richardus inde fine 


die. Et predi | 4 21 5 

Heese. , claw fr & fals, Had, de fre. 
veriorum, c. | 

| 2 12 And this word was uſed in the ſtatute of 

thee ereof ſomewhat hath been ſaid in the expoſition 

You 
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+ 

For this word 
TG vide 

15 E. 3. Av 
106. F. N. B. 7. 
16. 38 H. 6. 10. 
32 E. 3. Monftr. 
16. 3 . 64 


Quo War. Bre. 
2 | | 


Clauf. 19 H. 3. 
m. 16. ibid. m. 
13. Clauſ. 


1 H. 3. m. 17. 
Regiſt 142,143. 
F. N. B. + : 
13 E. 1. Vill. 38. 


Rot. Alma. 

12 E. 3. part 1. 
m. 22. Rot. 
Parliam. 6 E. Js 
nu. 4. 1 E. 2. 
Stat. de Mili- 
tibus, Rot. 
Parliam. 


13H. 4. nu. 14. 


19 H. 6. 32. 
38 H. 6. 10. 
Rot. Pat. 1 H. 7. 
3. m. 16. 
Vide in Waſte 
Tallage de 
Villens, &c. 
Modus tenend. 
Parli. Vet. Ma- 
nuſcri E 


Mich. 11 E. 1. 


in banco Rot. 


633 De Tallagio non concedendo. Cap. t. 
You may read further in that ancient record intituled Dy nd. 
tenendi parliamentum tempore regis Edw. filii E theldredi ; debe 
auxilia peti in pleno parliamento. So, as hath been ſaid before in the 
expoſition upon the 30. chapter of Magna Charta, and of 25E.1 
Theſe acts are but declarations of the ancient common laws of thi, 
realm, 

(3) Nullum tailagium, vel“ auxilium per nos, vel hæredet 10 brot 
in regno noſtro ponatur, ſeu levetur fine voluntate, et afſenſu archiegiſ- 
coporum, epiſcoporum, comitum, baronum, militum, burgenſium, et alicrun 
Yer ay" 2 liberorum com de regno noſtro.] Theſe words are plain without any 
= 34.435. 1 9 without any ſaving. Ahhelutla ſententia exprſitere 

non indiget. 

And this is as much as to ſay, that no ſubſidy, taſk, tenth, 
fifteenth, impoſition, or other aid or charge whatſoever, ſhall by the 
king or his heirs be put or levied without the common councell of 
the realm, that is, by the will and aſſent of the archbiſhops, biſhops, 
earls, barons, knights, burgeſſes, and others of the counties, that is 
to ſay, by grant and common aſſent in parliament, 

Within 5 
offices with new fees, for that is a tallage put upon the ſubject, 
which cannot be done without common aflent by act of parliament, 
And this doth notably appear by a petition in parliament in ann 
13 H. 4. where the commons complain, that an office was erected 
for meaſurage of clothes and canvas, with a new fee for the ſame 
by colour of the kings letters patents, and pray that theſe letters 
patents might be revoked, for that the king could erect no offices 
with new fees to be taken of the people, who may not ſo be charged 
but by parliament, | 

The royall anſwer of the king in parliament was, that the 
ſtatutes therefore provided ſhall be obſerved, which ſtatutes were 

( 534 ] the ſaid act of 25 E. 1. and this of 34 E. 1. &c. and accordingly 
13 H. 4. fol. 16, judgement was alſo given in the kings bench, ſo as this point was 
17. bak reſolved in parliament, and adjudged by law according to 


* Vide fol. 41. 
Math Par, 247. 
Walſ. 40. 


Rot. Parliam. 
13 H. 4. nu. 43. 


theſe ſtatutes; and hereby it appeareth that theſe were ads of 
| parliament. 
Rot. Parl. 22E. King Edw. 
3. nu. 31. Rot. 
Patl. 25 E. 3. 


3. had granted to Robert Poley a new office of 
meaſuring of worſteads, with a new fee; and it was at the petition 
of the commons reſolved in parliament to be void, and afterward 
revoked as void by authority of parliament; and the like law is in 
all like caſes. 

Note that the words of this branch are generall, Nallum talla- 
gium, Cc. ponatur, ſeu levetur fine woluntate, Ic. and ſaich, Per not, 
et hæred' naſtros, but not Pro nobis, aut ad opus noſtrum. But gene 
rally ſo as all tallages, burthens, or charges put upon the 5 
by the king, either to or for the king, or to or for any ſubje by 
the kings letters patents, or other commandement or order, 15 2 
hibited by this act unleſſe it be by common conſent of 7 
and note that the words are in the disjunctive, ¶ Penatur ev 4 
ſo as if it be ſet by the king, although it be not levied by him, bu 
by a ſubjeR, as it was in the cates aboveſaid, it 15 W 
purview of this ſtatute, E 


CAP 


is act are all new offices erected with new fees, or old | 


Cap 


Cap. 4 De Tallagio non concedendo. = 


CAP. II. 


N ULLUS minifter noſter, vel NO officer of ours, or of our 

heredum noſtrorum capiat blada, heirs, ſhall take corn, leather, 

urea, aut aliqua alia bona cujuſcun- cattle, or any other goods, of any 

que, fine voluntate et aſſenſu illius, manner of perſon, without the good 

eujus fuerint bona. will and aflent of the party to whom 
the goods belonged. 


(12 Rep. 19.) 


Of this branch we ſhall have juſt occaſion to ſpeak when we 
come to the ſtatute of 28 E. 1. cap. 2. and therefore do purpoſely 
emit to ſpeak of it here. 


CAP. III. 


I HI L capiatur de cætero nomine, N OTHING from henceforth 
vel occaſione maletet de ſacco ſhall be taken of ſacks of wooll 
lane, by colour or occaſion of male-tent, 


See for Maletot 25 E. 3. cap. 6. and Magna Charta, cap. 30. 
and albeit it was ouſted before, yet nunguam nimis dicitur, quod 
nunguam ſatis dicitur ; by this act it is both prohibited by the 
generall purview, and alſo by this particular branch, 


CAP. IV. 


JY OLUMUS et concedimus pro W E will and grant for us and our 

nabis et heredibus noſtris, quod heirs, that all clerks and lay- 
_ clerici et laici de regno nero men of our land ſhall have their 
N ant omnes leges, libertates, et laws, liberties, and free cuſtoms, as 
veras conſuetudines ſuas ita libere et largely, and wholly as they have. 


ntegre, ficut eas aliquo tempore: melius uſed to have the ſame at any time 


et plenius habere conſueverunt, Et fi when they had them beſt; and if any 
contra illas quocunque ar- ſtatutes have been made by. us or 
535 ] ticulo in præſenti charta our anceſtors, or any cuſtoms brought 


dine 6, Contents Aatuta  fuerint in contrary to them, or any manner 
af et anteceſſores naſiros, vel of article contained in this preſent 
2 ntroducte : volumus et charter, we will and grant, that ſuch. 


Fn mus, quod hujuſmod; conſuetu- manner of ſtatutes and cuſtoms ſhall 


nes et flatuta'y * 3 RP . 
berpetuum. "I et nulla Int in be void and fruſtrate for evermore. 


This. 


— rr 
8 % 


$35 


42 E. 3. ca. 1. 


fimile, 
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This containeth a reſtitution generall to the ſubjects of all thei; 
lawes, liberties, and free cuſtomes, as freely and Wholly, as at an 
time before in the better and fuller manner they uſed to haye the 
ſame, and this doth” not onely extend to Magna Charig, and 
Charta de Foreſta, but to all other laws, liberties, or freedomes, and 
free cuſtomes whatſoever. 

But what if any act of parliament have been made contrary to 
any atticle in this act contained; this later clauſe, viz. E- i contra 
illas, &c. containeth a repeale of all ſtatutes made by king E. 1. or 
any of his aunceſtors againſt any artiele in this act contained, that 
is to ſay, concerning the firſt _— Nullum tallagium, &c. or 
the ſecond, Nullus miniſter nofter ; or the third, Nihil capiatur; or thi 
fourth, which is moſt. generall, Volumus et concedimus, &c. 

Hereby it may be obſerved how prudent antiquity could containe 
much matter in few words, 


E 


XE j etiam Humfredo le 


Bohun, comiti Herford et Eſſex, 


conſtabular' Angliæ, et Roger” Bigot 
comiti Norff. et Suff. mareſcallo 
Angliæ, et aliis comitibus, baronibus, 
militibus, armigeris, et J. de Ferreres, 
ac omnibus alits de eorum ſecietate, 
confœderatione, et concordia exiſtenti- 
bus : necnon et omnibus viginti libratas 


terre tenentibus in regno noſtro, five 


de nobis teneant in capite, five de alio 
guocunque ad 1 Hard nobiſcum 
in Fland” certo die wacatis, ranco- 
rem (1) et malam valuntatem (2) erga 
nos habitam, ac etiam tranſgreſſiones 


ft quas nobis fecerint (3), uſque ad 


præſentis charte confectionem. Et ad 


majorem hujuſmodi rei ſecuritatem 
volumus et concedimus, quod omnes 
archiepiſcopi (4), et epiſcopi in perpe- 


tuum habeant in ſuis cathedralibus 


eccleſus, habitanti preſenti charta 


lecta excommunicare, et publice in ſin- 


gulis parochialibus ecclefiis fuarum 


dioc excummunicatos denunciare bis in 
anno omnes illos, qui contra tenorem 
præſentis chartæ vim et effettum gquo- 
quo mode vel articulo ſcienter fecerint, 


aut fieri procuraverint. In cujus rei 


teſtimonium præſenti charte ſigillum 
noſtrum eft appenſum una cum figillts 
| archiepiſ- 


OREOVER, we have pardoned 
Humfrey Bohun earl of Here- 
ford and Eſſex, conſtable of England, 
Roger earl of Norfolk and Suffolk, 
marſhal of England, and other earls, 
barons, knights, eſquires, and namely 
John de Ferrariis, with all other 


being of their fellowſhip, confederacy, 


and bond, and alſo to all other that 
hold xx pound land in our realm, 
whether they hold of us in chief, or of 
other, that were appointed at a day 
certain to paſs over with us into 
Flanders, the rancour and evil-will 
born againſt us, and all other offences 
that they have done againſt us, unto 
the making of this preſent charter: 
And for the more aſſurance of tis 
thing, we will and grant, that - 
archbiſhops and biſhops for ever ſhal 
read this preſent charter in their 
cathedral churches Foes in on 2 
and upon the reading thereof 

of their pariſh churches, ſhall openl) 
denounce accurſed all thoſe that 1 
lingly do procure to be done any 0s 
contrary to the tenor, force, 
effect of this preſent charter ET 
point and article. In 5 1 I It 
which thing we have ſet our \ the 
this preſent charter, together W ſeals 
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arcbhiepiſcoporum, epiſcoporum, c. (5) ſeals of the archbiſhops, biſhops, &c, 
qui ſponte jurauerunt, quod tenorem which voluntarily have {worn that, as 
praſentis chartæ, quantum in eis eff, much as in them is, they ſhall obſerve 
in omnibus cauſis et fingulis articulis the tenor of this preſent charter in all 
ſervabunt, et ad obſervationem fidele cauſes and articles, and ſhall extend 
auxilium præſtabunt, &c. (6) their faithful aid to the keeping there 


of, &c. 


If you compare our Engliſh hiſtories with this act of parliament, 
the old ſaying ſhall bee verified, that records of parliament are the 
trueſt hiſtories. 

Although the king had conceived a deep diſpleaſure againſt the 
conſtable, marſhall, and others of the nobility, gentry, and com- 
mons of the realme, for denying of that which he ſo much deſired, 
yet for that they ſtood in defence of their laws, liberties, and free 
cuſtomes, the king, who (as fir William Herle chief juſtice of the 
common pleas, who lived in his time, and ſerved him, ſaid) was 
the wiſeſt king that ever was, did not onely reſtore the ſame to 
them as is aforeſaid, but granted a ſpecial pardon to thoſe of 
whom he had conceived ſo great diſpleaſure; ſuch a one as you ſhall 
not reade of the like, for hereby he pardoned three things : 

(1) 1. Rancorem.] Rancor is taken here metaphorically for a 
feſtring of indignation, or diſpleaſure in the minde of the king, 
which the king releaſeth 2 diſchargeth them of the ſame, and 
incidently reſtoreth them to his favour. | 

(2) 2. Malam voluntatem.] III will or unkindneſſe: of this ſo 
much may be ſaid as hath been ſaid of rancor. : 

(3) 3. Et etiam tranſereſſiones, fi quas fecerint.] Here theſe 
words [/i qua- rang are added, leſt by acceptance of a pardon 
of tranigreſſions they ſhould impliedly confeſſe that they had tranſ- 
greſſed: ſo carefull were the lords and commons in former times 


to preſerve the ancient laws, liberties, and free cuſtoms of their 
country, 


(4) Et quod omnes archiepiſcopi, &c.] Here power is given : 


to archbiſhops and biſhops twice in the yeare, upon the reading of 
this act, to excommunicate all the violaters thereof, &c. 

(5) In cujus rei teſtimonium preſenti chartæ figillum noſtrum eſt 
afperſum una cum figillis archiepiſcoporum, epiſcoperum, cumitum, ba- 
2 c.] Nota the ſolemnity of this act, in that all the arch- 
wh ops, biſhops, earles, barons, &c. did put their ſeale thereunto: 

bir example, which was done for the obliging of them the more 
my to the obſervation of this act, which concerned the laws, 
F K ues, and free cuſtomes of their country. OO 

1 (6 $i Jponte Juraverunt, quod tenorem præſentis chartæ, quantum 
ae, 25 omnibus cauſis et fingulis articulis ſervabunt, et ad obfer- 
ara yak 8 eee c.] And for their greater obli- 
Capra ue obſervation of this act, they tooke a voluntary 

ere note, that either houſes of parliament being courts ma 

take voluntary oathes, as here it ene 3 F 
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5 E. 3. fol, 14. 


25 E. 1. Confirm. 
Chartar, cap. 4+ 


Rot. Parl. 7 H 4. 
nu. Co. ſimile. 
28 E. 1. bre. 
procerum, & 
comitat. 70. 
cap. ſigillat. 
Wall. PAg· 48. 
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Articuli ſuper Chartas 


ARTICULI SUPER CHARTAS, 


Edit. Anno 28 Edw. 1. 


PUR ceo que les points de la graund 
chartre, des fraunchif. et de la 
foreſt, les queux le roy Henry pier noftre 
etgniour le roy qui ore eſt, granta a 
ſon people (1) pour le preue de ſon 
roialme, ne ont pas efte tenus, ne gardes 
avant ces heures, pour ceo que avant 


ces heures Bare ne fuit eftablie (2) 
p 


vers les treſpaſſants countre les points 
des chartres avantdits : notre ſeigniour 
le roy les adde novel graunt, renovele 
et confirme. Et a la requeſtes des 
prelates, counts, et barons (3) a ſon 
parliament a MWeſt', en quareſme lan de 
ſon reign xxviii. ad certains points 
affirme, et peine ordeigne, et ęſtablie, 
encounter touts yceux, que encountre 
les points des avantdits chartres, ou 
nul point de eux, en nul manner vien- 
dront, on miſprendrent, en la forme que 


lenſuit. 


F ORASMUCH as the articles of 

the great charter of liberties, and 
of the charter of the foreſt, the which 
king Henry, father of the king that 
now is, granted to his people for the 
weal of his realm, have not been 
heretofore obſerved ne kept, becauſe 
there was no puniſhment executed 
upon them which offended againſt 
the points of the charters before men- 
tioned; our lord the king hath again 
granted, renewed, and confirmed 
them at the requeſt of his prelates, 
earls, and barons, aſſembled in his 
parliament holden at Weſt minſter, the 
eight and twentieth year of his reign, 
and hath ordained, enacted, and eſta- 
bliſhed certain articles againſt all 
them that offend contrary to the 
points of the faid charters, or any 
part of them, or that in any wile 
tranſgreſs them, in the form that 
enſueth, 


One cauſe of the making of this act was, that albeit the king had 
confirmed the ſaid charters at his parhament holden in 25 E. l. 
and ſtiled the act by the name of Caufirmationes chartarum de liberta- 
tibus Augliæ et Foreftz, yet becauſe there was a ſaving in that at 
[ Saves les auncient aides et priſes dues et accuſtomes] although they wer? 


to be under{tood of aids by reaſon of tenure, 
tion thereof it appeareth, yet it was a colour for the 


Ec. as in the expoli- 
kings ofticers 


and miniſters to make an evaſion when the parliament was: à 
thereupon the lords of parliament did importune the king to con- 


firme the ſaid charters; which ; 
when it came to be ſet downe in forme of an act, the king wo 
have added a ſaving of the right of his crown, which the 


the king promiſed to doe: but 


lords 


did mainly inveigh againſt, and preſſed the king with his Pran 


to confirm them as abſolutely 


graunted them; which in the end he yeelded unto, as by ths 


appzareth. 


as his noble father king H. T7 1 


And another cauſe of the making of this act, as by the preamble 


is ſuggeſted, was, 


that there was no certaine puniſhme 


nt in m 


points eſtabliſhed by the ſaid charters againſt the violaters of 


ſame, which alſo by this act are remedied. 
| : | 


(i) c 


Cap. I, | Articuli ſuper Chartas. + 5 37 


(1) Grant a fon people.] This word populus here doth include 
all the king's ſubjects, both the prelates, and other of the clergy, 
and the nobles and commons of this realme, for all bee the kings 
people, LU people.] , a | q 

(2) Peine ne fuit effablie.) Some reade it ¶ peine ne fuit execute] | 
that is true in effect, but the originall is peine ne fuit eftabhe, ; 
that is, no paine was ſet down in certain. 

(3) 4 te requeſt les prelates, countes, et barons.] Theſe articles 
were preferred by the lords of parliament, becauſe they had 
a promiſe of the king to paſſe the ſaid articles; there were at this 
parliament 93. carles and barons of the realme, beſides the lords of 
the clergy, which then were many. 

The title is here Articuli faper chartas, ſometime they ſtyled it At Fa gh 
by the name of Novi articuli ſuper chartas, ſometimes, Explanations > cpa * FEY 
fur les chartres; and juſtly they are called Articuli ſuper chartas, marſh. Caſe. 
meaning Magna Charta, and Charta de Foreſta, for that they Videli. 10. fo. 
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contain the ſubſtance of all that is contained in theſe articles. 


74. Le Caſe dg 
Marſhalſea. 


ö 


(, ESTASCAVOIR, que de cy en 
avant la grand chartre des fran- 
chiſes Dengleterre, grante a tout la 
commune Dengleterre (1 ), et la chartre 
de la foreſt in meſme le maner grante, 
foent tenus, gardes, et maintenus en 
cheſcun article, et cheſcun point, auxy 
fleinment come le roy les ad graunte, 
renovele, et per ſa chartre confirme (2). 
Et que celles chartres ſoient bailles a 
cheſcun viſcont (3) Dengleterre deſaubes 
le ſeale le roy, a lier quatre foits per an 
devant le people en pleine countie-: ceft- 
2 prochein countie apres la 
aint Michael, au prochein countie 
apres le Neel, au prochein countie apres 
Paſche, et au prochein countie apres 
L Johan Baptiſt. Et a ceux 
r artres en cheſcun point, et en 
ch ſcun article dicele, firmement tener, 
a garder, ou remedie ne fuit avant 
i" as conpnon ley, ſoient efleus en 
5 "_ per la commune de 
1 ntie trets predes homes 
wviſe, 0 7 auters loialx, ſages, et 
Ain, Ka; Jures et aſjfignes per 
"Dag opts 2 pdt de ſon graund 
erminer, ſans auter 


briefe 


THAT is to ſay, that from hence- 
forth the great charter of the 
liberties of England, granted to all the 
commonalty of the realm, and the 
charter of the foreſt, in like manner 
granted, ſhall be obſerved, kept, and 
maintained in every point, in as 
ample wile as the king hath granted, 
renewed, and confirmed them by his 
charter. And that the charters be 
elivered to every ſheriff of England 
under the king's ſeal, to be read four 
times in the year before the people in 
the full county, that is to wit, the next 
county- day after the feaſt of Saint 
Michael, and the next county-day 
after Chriſtmas, and at the next 
county after Eaſter, and at the next 
county after the feaſt of Saint John. 
And for theſe two charters to be 
firmly obſerved in every point and 
article (where before no remedy was 
at the common law) there ſhall be 
choſen in every ſhire-coart, by the 
commonalty of the ſame ſhire, three 
ſubſtantial men, knights, or other 
lawful, wiſe, and well-diſpoſed per- 
ſons, which ſhall be juſtices ſworn 
3 L 2 and 
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briefe que lour common graunt, les 
pleints que ſe ferront de touts yceux, que 
contreviendront (5) ou meſprendront en 
nul des dits points des avanidits chartres 
en counties ou ils ſont aſſignes, auxibien 
dedeins franchiſes, come dehors, et 
auxibien des miniſters le roy hors de 
lour places, come des auters, et les pleints 
cier de jour en jour ſans delay : et les 
terminent ſans allower les delayes, que 
ſont all;wes per la commen ley (6), et que 
meſme ceux chivalers cyent poyer de 
punter touts ceux que ſer- 

[ 539 ] ront attaints de treſpas 
fait, encountre nul point des 

chartres avantdits, ou remedy ne fuit 
avant per la common ley (4), auxy come 
avant eft dit, per impriſonment, ou per 
ranſome, ou per amerciament, ſolonque 
ceo que le treſpas le demaund. Et pur 
ceo nentende pas le roy, ne nul des 
ſeyens que a ceſt ordeignement fueren!, 
que les chivalers avantdits, teignent 
nul plee per le power que done lour ſoit, 
en cas ou avant ces heures fuit remedie 
purview ſolonque la commen ley per 
briefe: ne que prejudice ſeit fait a la 
common ley ne a les chartres avantdits, 
en nul de lour points. Et voit le rey, 
que ſi touts trois ne ſoient preſentes, ou 
ne perront a touts les foits attendre, a 
faire lour office en la forme avantdit, 
que deux des tros le facent. At 
ordeigne eft, que les viſcourts, et les 
bailifes le roy, ſoient attendants a les 
commandements des avantdits juſtices, 
en quant que appent a lour office. Et 
tre ces choſes gran:s ſur les points des 
chartres avantdits, le roy de ſa grace 
eſpeciall, en allegeance des grevances, 
gue ſon people ad eu per les guerres que 
ont efte, et en amendement de iour eflate, 
et pur tant que ils ſoient plus preſtes 
@ ſon ſervice, et plus voluntiers aidants, 
ſuant il en avera a faire (7), ad grant 
aſcuns articles, les queux il entend* 
gue tiendront auxibien lieu a ſon people, 


& auxt grand profit ferront, ou plus 
que les points avant grantes. 


Cap. t. 


and aſſigned by the king's letters 
patents under the great ſeal, to hea: 
and determine (without any other 
writ, but only their commiſſion) ſuch 
plaints as ſhall be made upon all thoſe 
that commit or offend againſt an 
point contained in the foreſaid char. 
ters, in the ſhires where they be 
aſſigned, as well within franchiſes 2 
without, and as well for the king's 
officers out of their places, as tor 
other, and to hear the plaints from 
day to day without any delay, and to 
determine them, without allowin 
tne delays which be allowed by the 
common law. And the fame knights 
{hall have power to punith all ſuch a8 
ſhall be attainted of any treſpaſs done 
contrary to any point of the foreſaid 
charters (where no remedy was be- 
fore by the common law) as before 
is ſaid, by impriſonment, or by ranſom, 
or by amerciament, according to the 
treſpaſs. Nevertheleſs the king, nor 
none of thoſe that made this ordinance, 
intend, that by virtue hereof any of 
the foreſaid knights ſball hold any 
plea by the power which ſhall be 
given them in ſuch caſe, where there 
hath been remedy provided in times 
paſſed, after the courſe of the com- 
mon law by writ, nor alſo that any 
prejudice ſhould be done to the com- 
mon law, nor to the charters afore- 


faid in any point. And the king 


willeth, that if all three be not = 
ſent, or cannot at all times at{n 
to do their office in form aforeſaid, 
that two of them ſhall do it. 8 
is ordained, that the king's ſherüts 
and bailiffs ſhall be attendant to 00 
the commandements of the forela 


juſtice sy as far forth as appertainet 


unto their offices. And = 18 
things granted upon the artic es 
the charters aforeſaid, the king 
his ſpecial grace, for ww | 
rievances that his people a 
fultained by reaſon of his 2 wr 
for the amendment of their eſtatc n 
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to the intent that 22 may be the 
more ready to do him ſervice, and the 
more willing to aſſiſt and aid him in 

8 time of need, hath granted certain 
articles, the which he ſuppoſeth ſhall 
not only be obſerved of his liege 
people, but alſo ſhall be as much 
profitable, or more, than the articlcs 
heretofore granted, 


(1) A le commune d Angleterre. ] Here commune 1s taken for peo- 
ple, fo as [out le 2 is taken here for all the people; and 
this is proved by the ſenſe of the words, for Magna Charta was 
not granted to the commons of the realm, but generally to all the 
ſubjects of the realm, wiz. to thoſe of the clergie, and to thoſe of | 
the nobility, and to the commons alſo: and that [ commune] in this | 
place ſignifieth people, it is proved by the preamble, for there the 
great charter, and the charter of the foreſt, are rehearſed to be 
granted by king H. 3. to his people; and here they are ſaid to 
be granted | a 7 commune :] and ſee before 25 E. 1. Confirmat. 
Chart. cap. 1. & cap. 6. for this word commune and comminallie : 
ſo as [a le commune] here ſignifieth not to the commons of the l 
realm, but to the people of the whole realm; and herewith agreeth "| 
our books, that for a common nuſance, which concerns le commune, 1 
ou le comminaltie, le ſuite ferr* done au roy, where [commune] and 2 E. 3. 26, &c. 
[comminaltie] include all the kings ſubjects. 

(2) Auxi pleinement come le roy, les ad grante, renovele, et fer ſon 
chartre confirme.] Here it is to be underſtood, that this king Edw. 1. 
the 28 day of March, in this 28 yeer of his raign had abſolutely 
confirmed, ſo as now by force of this act of parliament in ar. 

34 E. 1. it hath onely the force of a charter, but this is eſtabliſhed [ 540 ] 
by this act of parliament. 

(3) Et que les chartres font bailles a cheſcun wiſe”, Te.) And that 
tzeſe charters ſhould be read four times in the yeer in full county; 
here is order taken for the publiſhing of theſe charters. 

See the ſtatute de Confirmat. Chart. cap. 1. 3, 4+ 

(4) Ou remedie ne fuit avant per le common ley.) That is, where 
ao action was given by the kings writ to be purſued at the com- 
mon law, 

(5) Apres le ſaint Michael, &c. Soient efleus en cheſcun countie, 
fer la commune de meſine le countie, trois prodes chivaliers, ou auters 
Halt, ſages, et aviſes, que ſoient jurees et aſſignes per les letters ie rey 
vertes de fon grand ſeale, de oier et terminer ſans auter briefe que lour 
commen grant, les pleints que ſe ferront de touts ceux, que contrevien= 
15 ont, &c.] Here, for the better execution of thoſe glorious two 

lets, Magna Charta, and Char:a de Foreſta, a new court and new 
Juſtices Were appointed, with limitation that they ſhould meddle 
onely with thoſe points againſt thoſe charters, for the which before 

uns ad there was no remedy by the common law. : 
wh; * by the way it is to be obſerved, that three new things 
OY have fair pretences are moſt commonly hurtfull to the 
8 oo wealth, Viz. 1. New courts (as here was one) for com- 
ay they tend to the grievous vexation and oppreſſion of the 
3L 3 ſubject, 


Articuli ſuper Chartas, Cap. 2 


ſubject, and not to that glorious end that at the firſt was pretend. 
ed; for erect new courts, and conſtitute great men to be Judges, and 
make what limitations you will, they will never want authorit 

and juriſdiction. 2. New offices either in courts of juſtice, or out 
of them, which cannot be done as here it was, but by parliament: 
but they under pretence of the common good are exerciſed to 
the intolerable grievance of the ſubject. 3. New corporations 
trading into forein parts, and at home, which under the fair pre. 
rence of order and government, in concluſion tend to the hinder. 
ance of trade and traffique, and in the end produce monopolies, 
But now to the text. 

(6) Et auxibien des miniflers le roy hors de lour places, come des 
auters :. et les pleintes cier de jour en jour ſans delaie : et les termine 
ſans alloxver les delaies, que font allowes per la commen ley.) Here 
was the firſt ground for the raiſing of the juſtices of trebaſin, 
or trailbaſten, io called (in reſpe& of their precipitate proceed. 
ing from day to day, without fuch convenient leiſure and time as 
common law allowed) for that their proceedings were as ſpeedy 

and ready as one might draw a ſtaff, 

Rot. Pat. 33 F. 1. Their authority was increaſed in anno 33 E. 1. and if you de. 
my whe Dri fire to read their commiſſion, you may read the ſame in Rot, Pat, 
27 Alf. 57. Stat. anno 33 E. 1. | 
de Ragman. Vet, They in the end had ſuch authority as juſtices in eyre; but al- 
Chart. part 2. beit they had their authority by act of parliament, yet if they erred 
3 Pure in judgement, a writ of grrour did lye by the generall rule of the 
450. Holl. 4:2, common law to reverſe their judgement in the kings bench; which 
313. Stare being once reſolved and known, and their juriſdiction fettered 
33 + with ſo many limitations, their authority by little and little 

et. N. B. 52. yaniſhed. : 

[ 541 } (7) Le roy de ſa grace eſpecial, Ee. et pur tant que ils foient plu 

g | preſtes a fon ſervice, et plus woluntiers aidants, quant il en avera a 
faire.) Here is to be obſerved, that the ſubject ought to retribute 
to the king for a bill of grace two things, firſt: to be the mor: 
_— to do him ſervice; and ſecondly, to aid him in time cf 
need. 
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grievance (1) eft en ceſt realme, 
et dammage fans nombre, de ceo que 
le roy et ſes miniſters de ſa meignee, 
auxibien les aliens come les deniſens, 
font bur prijes (2) per la ou ils paſ- 
ſent parmy le realme, et pernent les 
biens des gents, des cleres, et des layes, 


fans rien paier, ou bien meins que la 


value (3). Ordeine eft, que de cy en 


avant, nul ne . priſes parmy 


realme, forſque les parnours le roy, et 


{es 


there is 2 great grievance in this 
realm, and damage without meaſure, 
for that the king and the miniſters 
of his houſe, as well of aliens 25 de- 
nizens, do make great priſes * 
they paſs through the realm, of 
take the goods as well of clerks 25 


lay-people, without paying there: 
28 thing, or elſe much leſs on 
the value: it is ordained, tat 2 


henceforth none do take a) nil 


Cap. 2. 
ſes purveyours pour loftelP Ie roy (4). 


Et pur les parnours le roy, et purvey- 
ours pour ſon hofle:P, ne preignent 
riens, forſque pur meſme lgſtell (5): 
& des priſes que ilæ ferront par my 
le pais, de manger on de boire, et des 
auters menus neceſſaries pur leſtell, 
que ils facent la pate on gree a ceux, 
des queux les choſes ſerront priſes (G). 
Et que touts ceux parnours le roy, 
purveyours, ou achatours, erent de cy 
en avant lour garrante oveſque eux du 
grand ſeale, ou du petite ſeale le roy, 
conteinant lour poiar, et les choſes dont 
ils ferront priſes (7 ), au purveyance : 
le quel garrant ils monſtrent a ceux 
des queux ils ferront la priſe, avant 
ceo que ils impreignent rien (8). Et 
que ceux parnaurs, purveyours, ou 
achatours le ray, ne preignent plus que 
beſoigne, et meſter ne ſoit (9), pour 
le ray et ſon hoſtel, et de ſes enfants. 
Et que riens ne preignent pur ceux 
que ſont as gages, ne pur nul auter, 
Et que ils reſpoignent en laſtell,, ou en 
la gardrobe pleinment de toutes lour 
prijes, ſans faire lour largeſſes ail- 
lours, ou liveries des chaſes, que pur 
le roy ſerront priſes (10). Et fi nul 
parnour del hoſtel le roy, per gar- 
rantie que il eit, face priſes, ou liveres 
en auter maner, que deſus neſt dit, 
per plaint fait al ſeneſchall”, et au 
treaſorer del hoftelP le roy, ſoit la ve- 
rite inquiſe. Et ſi de ceo 

[ 542 J foit atteint, ſoit gre main- 

| tenant fait al pleintiß, et 
ſoit oufle de ſervice le roy pur touts 
Jours, et demoerge en priſon a la vo- 
lunte le roy. Et fi nu face priſes 
ſans garrante, et les emporte encountre 
la volunte (12) de celuy a que les biens 
ſont, ſoit maintenant arreſte per la 
ville, ou te priſe ſerra fait, et ameſne 
a la prochein gaole, Et fi de ceo ſoit 
atternt, fait la fait de luy, come de laron 
(11), fi la quantite des biens le de- 
mand", Et quant as priſes faire en 
res, et en bons villes, et en portes 


pur 
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priſes within the realm, but only the 
king's takers, and the purveyors for 
his houſe; and that the king's takers 
and purveyors of his houſe ſhall take 
nothing, but only for his houſe, 
And touching ſuch things as they 
ſhall take in the country, of meat and 
drink, and ſuch other mean thin 

necellary for the houſe, they ſhall pay 
or make agreement with them of 
whom the things ſhall be taken. 
And that all the king's takers, pur- 
veyors, or catours, from henceforth 
{hall have their warrant with them, 
under the king's great or petty ſeal, 
declaring their authority, and the 


things whereof they have power to 


make priſe or purveyance; the which 
warrant they ſhall ſhew unto them 
whoſe goods they take, before the 

take any thing. And that thoſe 
takers, purveyors, or catours for the 
king, ſhall take no more than is need- 
ful or meet to be uſed for the king, 
his houſhold, and his children, And 
that they ſhall not take any thing 
for them that be in wages, nor for 
any other. And that they ſhall make 
full anſwer in the king's houſe, or 
in the wardrobe, for all things taken 
by them, without making their largeſ- 
ſes any other where, or liveries, of 


ſuch things as they have taken for the 


king. And if any taker for the 
king's houſe, by reaſon of his war- 
rant, make any priſe or livery, other- 
wiſe than before is mentioned, upon 
complaint made to the ſteward, and 
to the treaſurer of the king's houſe, 
the truth ſhall be enquired. And if 
he be attainted thereof, he ſhall forth- 
with make agreement with the party, 


and ſhall be put out of the king's 


ſervice for ever, and ſhall remain in 
priſon at the king's pleaſure. And 
if any make priſe without warrant, 
and carry it awa 1 the will of 
the owner, he fhal immediately be 
arreſted by the town where the priſe 
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pur la grande garderobe le roy, cient 
les pernours lour commen garrant per 
le grand ſeale (13). Et des choſes 
que ils prendront, eient la teſmoign' du 
ſeale du gardein de la garderobe. Et 
des choſes iſſint per eux priſes, de nom- 
bre, de quantite, et de value ſoit fait 
dividende entre les pernours, et les gar- 
deins des faires, maires, ou chief bay- 
lies des villes, et portes, of la vieu 
des merchants, des queux les biens ſer- 
ront iſſint priſes. Et riens ne luy ſoit 
ſuffert de plus prendre, que il ne mette 
en diuidende. Et celP dividende ſoit 
port en garderobe foubs le ſeale le gar- 
dein, maire, ou chiefe bailife avant- 
dits: et la demoerge tanque ſur lac- 


compte du garderobe le roy. Et fit 


ſoit trove que nul eit autrement priſe 
que faire ne deveroit, ſoit puny ſur 
laccompte per le gardein de la gar- 
derobe le roy, ſolonq; ſa deſerte. Et fi 
nul face tielx priſes ſans garrante, et 
ſur ceo ſoit atteint, ſoit fait de luy come 
de ceux que font priſes pur lojtelP le 


roy ſans garrante, come deſus eſt dit 


(14). Et nentende mye le roy, ne fon 
counſail, que per ceſt eſtatute rien de- 
creſſe au roy de fon droit des auncient 
priſes dues et accu/lomes, come des vins, 
et auters biens: meſque en toutes 


pointes pleynment luy ſoit ſave (15). 


This chapter is confirmed by 18 E. 1. cap. 3. 


+ 1. 25 Ed. 3. c. 1, 36 Ed. 3. c. 2. 12 Car, 2. 0 


Articuli ſuper Chartas. 


(4 Ed, 3» Co 4+ 
24.) 


Cap. 2. 


was made, and ſhall be committed 


to the next gaol; and if he be x. 


tainted thereupon, it ſhall be done 
unto him as unto a felon, if the 
quantity of the goods do fo require, 
And concerning priſes made in fairs, 
and good towns, and in ports, for the 
king's great wardrobe, the takers 
ſhall have their common warrant 
under the great ſeal, And for the 
things that they ſhall take, it ſhall be 
teſtified under the ſeal of the keeper 
of the wardrobe ; and of thoſe thin 

that they have taken, the number of 
the things, the quantity, and the va- 
lue, ſhall be ſpecified in a divident 
made between the takers and the 
keepers of fairs, mayors, or chief 
bailiffs of towns and ports, by the 
view of merchants, whoſe goods ſhall 
be ſo taken; and they ſhall not be 
ſuffered to take any more than is 
contained in their divident; and the 
ſaid divident ſhall be taken into the 
wardrobe under the ſeal of the 
warden, mayor, or chief bailift afore- 
ſaid, and there ſhall remain until the 
accompt of the keeper of the king's 
wardrobe; and if it be found, that 
any hath taken otherwiſe than he 
ought to do upon his accompt, he 
ſhall be puniſhed by the keeper of 
the kings wardrobe after his deſert; 
and if any make ſuch priſes without 
warrant, and be attainted thereupon, 
he ſhall incur the fame pain as they 
which take priſes for the king's houſe 
without warrant, as before is (aid, 
Nevertheleſs the king and his coun- 
cil do not intend, by reaſon of this 
eſtatute, to diminiſh the king's right 
for the ancient priſes due and ac 
cuſtomed, as of wines and other 
goods, but that his right ſhall be 
ſaved unto him whole in all points. 


$ Ed. 3. 6. 4. 10 Bd 3. fu 


Seeing 


cap. 2. Articuli ſuper Chartas. 

zug by many acts of parliaments the kings purveyance is li- 
rr fo as the bes there is certain, and without queſ- 
tion; it ſhall not be impertinent nor unneceſſary to learne from 
antiquity, how, and in what ſort the kings houſhold was in thoſe 
dayes provided of victuals: certain it is, that aſwell before as after 
the conqueſt, the king upon his ancient demeſnes of the crown of 
England, had houſes o huſbandry, and ſtocks for the furniſhing 
of neceflary proviſions for his houthold; and the tenants of thoſe 
mannours did by their tenures, manure, till, &c. and reap the corn 
upon the kings demeſnes t, mowed his meadowes, &c. repaired the 
fences, and performed all neceſſary things belonging to huſbandry 
upon the kings demeanes: in reſpect of which ſervices, and to the 
end they might apply the ſame the better, they had many liberties 
and priviledges, as that they ſhould not be ſued out of the court 
of that mannor, nor impannelled of any jury or inqueſt, nor ap- 
peare at any other court, but onely at the court of the ſaid man- 
nor, nor be contributory to the expences of the knights of the ſhire 
which ſerve at parliament, nor pay any toll, &c, which hberties 
and immunities continue to this day, albeit the originall cauſe 
thereof is ceaſed : now all the mannors that were in the hands of 
Edward the Confeſſor before the conqueſt, or in the hands of Wil- 
liam ne Conqueror, and ſo appeare in the booke called Domeſday, 
are accounted the auncient demeanes of the crowne of England, 
and had beene the demeanes of the erown long before. 

In libro rubes ſeacc. cap. A quibus et ad quid fuit argent exami- 
natio; you ſhall reade that which is very obſervable. IA primitivo 
regni ſtatu poſt conquiſitionem, regibus de fundis ſuis non auri et argenti 
pondera, ſed ſola victualia ſolvebantur, ex quibus in uſus quotidianos 
domus regiæ necęſſaria miniſtrabantur, &c. And lee the reaſon 
wherefore theſe proviſions of victualls were changed. 

And this is evident by many records, but by little and little this 
courſe of good huſbandry vaniſhed. 

When the kings own proviſions for the moſt part failed, then to 
ſupply neceſſary proviſions, there was a continuall market kept at 
the court gate, where the king was better ſerved with viands for 
his houſhold, then by purveyors, the ſubje& better uſed, and the 
king at farre leſſe charge in reſpect of the multitude of purveyors, 
and the officer of this market was called clericus mercati heſpitii 
egit, the clerk of the market of the kings houſe, ſo as he retaineth 
his name ſtill according to the firſt inſtitution, although the good 
end thereof ceaſeth; when this market was diſcontinued, then pur- 
veyors ſtarted up, and the number of them dayly increaſed, who 

y the lawes and ſtatutes of this realme ought to obſerve five 
things: 1, To take onely for the kings houtbold. 2. With the 
conſent of the owner. z. For the price as was ſold in the market. 
+ To take no more then was neceſlary for the kings houſhold. 
5. Where it might beſt be ſpared, and where more plenty was. 
% Il which was inquirable before the juſtices in eyre, before our 
ba ute made In 28 E. 1. and at the firſt they were called emptores, 
p yers; and ut was a ſpeciall article inquired by the juſtices in eyre, 

* prijis fact per wicecomites, vel conſtabular”, vel alios Bali wos contra 


voluntatem eorum 
: quorum catalla fuerint; and this was before the 
making of our ſtatute of 28 E. "4 : 


And 


7542 


Inter leges Ca- 
nut. regis ca. 67. 
Omnibus hanc 
porro imparti- 
mus allevationẽ 
ut quo prius op- 
primebat' onere 
populum libere- 
mus: inprimis 
præfectis meis 
omnibus mand', 
ut ex prædiis 
meis propriis 
quæ mihi fuerint 
ad vidtum ne- 
ceflaria ſuppe- 
ditent, neque 
alius quiſquam 
victuiĩ noſt ro ali- 
menta pꝛæſtare 
invitus cogatut. 
Itzqz ſi eorum 
aliquis hoc no- 
mine mulctam 
petierit, is pro- 
pri capitis æſti- 
mationem regi 
dependitos 


Lucubrat. 


t [ 543] 


Rot. clauſ. 

13 H. 3. m. 10. 
in dorſ. Rot. 
finium 3 E. 1. 
35. Kelwey, 
114. Brit. 75, 
76. Fleta, lib. 2. 
Caps S. & 11. 


Rot. Parl. 
50 E. 3. nu. 87. 
& 152. 12 R. 2. 
cap. 4. Lib. intr* 
Co. 445- 
32 H. 8. ca. 20, 


The number of 


purveyors enact- 
ed to be abridg- 
ed, 34 E. 3. ca. 3. 
36 E. 3. ca. 2. 
That they be 
ſufficient men. 
Bract. 1. 3. fo. 
117. cap. Itinꝰ 
ſæpe. Brit. fol. 
33. 36. Fleta, 

I. x. ca. 20. 

Lib. 2. cap. 16. 
Forte ſcue, c. 36. 
fol. 43 See the 
ſtatutes hereafter 
mentioned. 
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Stat. de Tallagio. And for a concluſion hereof it is declared by authority of par 
34 E. 1. 4 E. 3. liament, in theſe words, Nullus miniſter nofter, vel hæredum mp... 
c. 3. 18 E. 3. c. 7. en of al alto: fo . an myire. 
ind brevis , capiat a, corea, vel aliqua alia bona cujuſcunque fine volunt a 
6 H. 2. Balivus er conſenſ# illius cujus fuerint bona : and this is confirmed and ef. 


de Hoyl and bliſhed by the ſtatute of 18 E. 3. 
Lenne, & Ger-, So as no queſtion can bee hereof made, and if you reade of any 
8 ” , taking or purveyance in auncient time it muſt bee taken with theſe 
Di On. bs 65 limitations; and the reaſon why theſe words, fine voluntate et wn. 
de Mynes. fenſu, Ic. without the will and agreement, were expreſſed, was for 
that purveyors would take the goods of ſuch men as had no will 
to ſell them, but to uſe or ſpend them for their own neceſ. 
ſary uſe. 
(1) En primes pur ceo que un graund grevance, Sc.] The mil. 
chiefe before this ſtatute was, that the inſoleney of the purveyors 
[ 544 ] bearing themſelves fo proudly under the great officers of the king; 
houſhold, grew to that height that they would take what and hoy 
much as it pleaſed them, and many times where it might be lea 
forborne or ſpared, and for others then for the kings houſhold, and 
ſometimes would pay nothing, and many times leſſe then the true 
value, and many perſons would make purveyance without any 
warrant at all; of theſe great grievances and loſſes without num- 
ber, infinite damages, the ſubjects complained of at this parlia- 
ment, and tor reſtraining of the abuſes of the purveyors and relieſe 
of the ſubjeQs, this act of parhament was made. 
Paſch. 30 E. 1. (2) Fent leur priſes.] Of the French word priſe, comes the 


= wt word pri/a, uſed in law for the things taken by purveyors: rea 
The Cinque priſa, right taking or purveyance is there expounded, vi. De un 


ports caſe. del” ante malum et alio poſt malum : * and fo explained in the charter 
* Rot, Cha of E. 1. This is called rea priſa, right taking or purveyance, 
17 July, anno becauſe it diſtinguiſhed it from the taking or puryeyance againſt 
GE. 1. Baroni- right. Vide ſpeculum regis M. S written by 1flep archbiſhop of 
bus 5. Port, S ; 8 5 3 
1 Cant. to king E. z. 
1 Edabarcus Dei gratia rex Anglie, dominus Hiberniæ, & dux Aqui 
N Tem. tan dilectis & fidelibus ſuis Henric' le Scrof* & fociis ſuis Juftic” ne- 
Hil. anno Frist ad placita coram nobis tenend* afſignat”, ſaluem, Miramur quod 
16 E. 2. Nota cum vos prefal” locum noftrum in placitis hujuſinodi teneatis, & 10 
er gere de ram pra/entiam per loca per que regno agftro tranſieritis in p- ems- 
Fer _ & ffs ſupplere debeatis, * de priſis bladorum, vickualium, er aliarum _ | 
ſuprema juriſ= rum fubditorum noſtrorum, contra veluntatem cor undem, cun pale t 
dictione. tranſerefſoribus, informatoribus falſarum querelarum, convem te. 
® Purveyance. confederation: bus illicitis factis non inquiritis, nec ulterius facitis quad 
ob Ti q 2 A eceret : wolentes igitur hej nſinodi m puniri fyeut _ __ es] 
28 E. 1. Art. fu. mus firmiter injungentes quad de hujuſmodi I Hin, cunſperd Us U 
per Chart. c. 20. Franſgreſioni bus, informationibus falſarum queretarum, carcentleut 4 
Anno 33 E. 1. confederationibus exnunc per fingula loca per que tranfieritss, ian 115 
de conſpirat. Jibertates quam extra, cum omn” diligentia modis quibus pater ili A 
quiratis, & omnes illos quos legitime convinci contin . hh 
ormam ftatutorum, & articulorum inde editorum, 
2 — deg moſtri in hac parte talit v * 17 
querela ad nos inde non per veniat ilerata. T. me iþſo apud Newer 
xxx. die Januarii, anno regni noftri 16. per ipfum 1 i chat the 


4 E. 3. c. 3. (3) O bien meynes que la value.] Hereby it appesre | 
25 5 3. & 1. very value ought to be paid for the things purveyed according 
36 E. 3. ca. 2. that which appeared in our auncient authors. % Hair 


Cap. 2. Articuli ſuper Chartas. 


ue le pernours le roy, et les purveyors pur le hoſtle le roy.) 
din ee tmavy later ſtatutes, and explained to be the 
houſhold of the king and queene, at this parliament, cap. 5. that 
the chauacellor and juſtices of the kings bench ſhould follow the 
court, and by pretext thereof purveyance was made for them as 
part of the houſhold, which laſted untill 4 E. 3. cap. 3. at what 
tim? (the chauncellor and judges diſcontinuing to follow the court) 
it is provided againſt them, and all other that be not of the kings 

old. | 

_ Ne pernont riens forſque pur meſme le houſholde, &c.] All this 
is in affirmance of the auncient common above mentioned, and ra- 
tified by the later acts of parliament laſt above remembered. 

(6) Et des priſes que ils ferront per my le pays de manzer ou de 
Beyer. et des auters menus neceſſaries pur le hoſtele, que ilx facent le paie 
os gree a ceux des queux le choſes ſerront priſes.] This is to be under- 
ſtood, when the king is paſſing in the country, as in his progreſſe, 
or in any journey, as it appeareth by the preamble; there the pur- 
veior may take meat and drink, which this act here in reſpect of 
the kings paſſage calls ſmall things, but he muſt pay the very 
value therefore, and make preſent payment, or agree with the 

arty, 
4 This is made certaine by a latter ſtatute, that in all caſes where 
the thing to be taken is under 40 ſhillings, there preſent payment 
to be made, or elſe the owner may retaine and reſiſt, and for the 
tryall of the true value, the thing to be taken is to be praiſed or 
priced according to the very value by the lord or his baily, or 
the conſtable, and foure good men of the town where ſuch taking 
ſhall be, there to be ſworne, in covenable and eaſie manner with- 
out threats or dures and by indenture the quantity 'of the thing 
taken, the price, and of what perſons ; but if it be not in the kings 


| pallage, but for his ſtanding houſe, then the king cannot take any 


beere or ale, becauſe it is a manufacture, no more then he can take 
for his ſtanding houſe any other victuall made by art and labour of 
hans hand, as bread, or the like; but mault, having the ſubſtance 
of the barley remaining, and having nothing added to it, is no 
ſuch manufacture, as it appeareth by a later act of parliament. 
But then the king by his officers muſt convert it into beere; for 
he cannot ſell, or otherwiſe imploy the ſame, which hath been the 
cauſe that never any mault was taken, and it muſt be taken at the 
. 7 in the market. 5 | ”Y 

7) Hent de cy en avant lour garrante, ove eux du grand ſealt 
ou de petit ſeale le roy, conteynant lour power, et les choſes hs 15 Fer- 
ront Ppriſes.] By latter ſtatutes the commiſſion muſt be under the 
great ſeal onely, and every halfe yeare to be renewed. 

(8) Le guel garrant ils monſfirent a eux des queax ils ferront le priſe 
RVant ceo que ili imprei gnent rien.] This is evident, and confirmed 
r ſtatutes. | | 

9) Ne preigne plus que beſoigns et meſter ne ſoit, 8&c.] The ſtatute 
1 RE 3. confirmeth this.” ated 4200 ade, — the takin 
wee, ſuch places where greateſt plenty is, and in a covena 


haue reade a booke called $ 's, written in Lat! 
; , DOOK peculum Regis, written in Latin 
— Iſlip archbiſhop of Canterbury to king Edward the 254 


herein he ſhar 


5 ly invei . 1 
purveiors and p ply mveigheth againſt the intolerable abuſes of 


urveyance in many particulars, and earneſtly ad- 
viſeth, 


q 


« 


Dm, — 
en 


544 
4E. 3. Co Js 
25 E. 3. CA» Is 
36 E. 3. c. 2» 
Rot. Pat. 

10 E. 2. pt. 2. 
m. 20. li. 10. 


fol. 73. In caſe 
de Mar ſhalſea. 
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Vid. the forme 
of an inditement 
in Lambards 
* of Peace 
fine libri. 


5 E. 3. cap. 2. 
25 E. 3. cap. Is 
Hol. Cronic' 
fol. 39. 369. 

36 E. 3. ca. 2. 4. 
7 R. 2. cap. 4. 
32 E. 3. tit. 
Barre 259. 
Stamf. Pl. 

cor. 37. a. 

Li. 8. fo. 146. b. 
le 6. Carpent. 
caſe. Hill. 

23 E. 3. coram 
rege apud Ebor' 
inditements de 
purveyors. 

Lib. 2. ca. 6, 7. 


Confirm. Chart. ſont ſave.] Vide 25 E. 1. confirm' chartarum, the like (a 


cap. 6. 


Articuli ſuper Chartas. Cap. 2 
viſeth, and inſtantly preſſeth the king to provide remedy for tho 
inſufferable oppreſſions and wrongs offered to his ſubjects, which 
the king keeping with him, and often peruſing, it Wrought ſuch 
effect, that the king at divers of his parliaments, but ſpecially It 
his parliament holden in the 36 yeare of his reign, of his own Will 
without motion of the great men or commons, as the record of 
parliament ſpeaketh, cauſed to be made many excellent lawes 
againſt the oppreſſions, malice, and falſhood of purveyors, 

(10) Et que ils reſpoinent in liſtel ou en la garde robe pleinment d 
touts lour priſes ſans faire lour largeſſes ailours, ou liveries des chiſe, 
gue pur le rey ſerra priſet.] This account is to be made by this 28 
tor victuals, &c. to the houſhold, that is, to the officers of the green 
cloth; and for ſuch things as belong to the wardrobe to the matter 
of the wardrobe. 

(11) Ez: fi nul face priſes ſans garrant, et les emport encounter |: 
volunt de celuy, ic. Et fi de ceo ſoit attaint, ſoit fait de luy, come ai 
laron.] By this branch, if any purveyor take any thing without 
warrant, &c. it is felony. And here it is to be obſerved, that theſe 
words, come de laron, ſhall be underſtood of a theefe that ftealeth 
above the value of 12 pence; for he that committeth petit larceny 
is not an laron within this act. 

(12) Enccunter le volunt.] That 15, when he takes it as the kings 
purveyor, pretending to have a warrant where he hath none, this 
is in law as againſt his will, for with his will he would not have 
ſuffered him to take it, if he had knowne he had no warrant ; but 
if the owner knew that he had no warrant, and yet willingly fold 
it him, then cannot it be ſaid, that he carried it away againſt his 
will. 

If the purveyors take any thing without praiſment made by the 
conſtables, or other diſcreet men thereto ſworne, or otherwile 
againſt that ſtatute, it is felony, and divers purveyors in 20 E. 3 
were attainted ard hanged for offending againſt theſe Jawes. 

If any purveyor make any takings or buyings, or take any cat. 
riage in any other manner then is conteined in his commiſſion, *t 
is felony ; or if the purveyor take more then he deliver, and have 
not paid for that which is taken, it is felony. 

And at the ſeſſions at Newgate holden in January, azo 32 Elis 
Nichols one of the queenes purveyors was attainted and hanged 
for oftending of this law. 

(13) Ef guant as priſes faits en faires, et en bones villes, el en e 


per le grand gardrobe le roy, eyent les pernours lour common garran fel 


le grand jeale.) For the wardrobe ſee Fleta. 
And the letter of the law is plaine. 3 
(14) Et A nul face tiels priſes ſans garrant, et fur ces ſoit alan, 


foit fait de luy come de ceux que font priſes pur le hoſtel le roy Jans ga. 


rant, come de ſuis eft dit.] That is to ſay, let it be done of him 35 3 
theefe, | | atutt 
(15) Et nentend mye le roy ne ſon counſaile, que per of / HAY 
rien decreſſe al roy de ſon droit des auncient priſis dues, el 4c ſs 
come des vines, et auters biens : meſque en touts points p =. ex- 
plained, and whereof this ancient prices is to be intended. 15 
And hereby it may appeare how neceſſary it Was. de com- 
know what belonged to the OP of common right, and at 
mon law. | But 


Cap. 3» 
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But to prevent all ſeruples by colour of this ſaving, the ſaid act 34 E. 1. detall' 
of parliament de tallag non conced anno 34 E. 1. was made after 292 conced. c. 2. 
this act of 28 E. 1. which is a generall negative law, without any 


ſaving. 


And therefore what ſubſequent acts of parliament have given to 


the king, the ſame ought to be obſerved and kept in ſuch manner 


and order as thereby is preſcribed, 


CAT. 


ND ES eflates des ſeneſchals, et des 
marſhals (2), et des plees que 


eux devoient tener, et coment (1): or- 


deine eft, que deſormes ne teigne plee 
de franktenement (3), ne de dette, ne 
de covenant, ne de contract des gents 
de people, forfque tantſolement de treſ- 
paſſes del hejtell, et dauters treſpaſſes 
fait dedeins la vierge, et des contracts 
et covenants, que aſcun del haſtel le 
7% avera fait a auter de meſine le 
hoſtel, et en meſme le hoſtel, et nemy 
ailours (4). Et nul plee de treſpaſſe 
ne pledront, auter que ne ſoit attache (5) 
per eux, avant ceo que le roy iſſæra (6) 
hors de la vierge, ou la treſpaſſe ſerra 
fait. Et les pleder” haſlivement de 
jour en jour, iſſint que ils ſoient pledes 
et termunes avant ceo que le roy iſſera 
hors des boundes de cel vierge (7), o 
le treſpaſſe fuit fait. Et fi par cas 
dedeins les bounds de cel wierge ne 
lolent eflre termines, ceſſent tiels plees 
devant le ſeneſchalle, et ſoient les plees 
a la common ley, Ne deſormes ne 
preigne ne ſeneſchalle conuſances des 
dets, ne dauter chaſe, forſque des gents 
del boflel avantdit, ne nul auter plee 
en trend per obligac' (8) fait a le 
diſtreſſe le ſeneſchalle, ou le mareſchalle. 
Et ſi bes Jeneſchals, ou le mareſchals 
rien facent encounter ceft ordinance, 
leit leur fait tenus pur nul. Et pur 
„ele avant ces heures mults des fe- 
2 faits dedeins la vierge ount eſtre 
2 (9) pur ces que les coroners 

pays ne ſe ont pas entermis denguirer 


5 tiels maners des felonies dedeins la 
vierge 


III. [ 547 ] 


(CONCERNING the authority of 

ſtewards and marſhals, and of ſuch 
pleas as they may hold, and in what 
manner, it is ordained, that from hence- 
forth they ſhall not hold plea of free- 
hold, neither of debt, nor of covenant, 
nor of any contract made between the 
king's people, but only of treſpaſs 
done within the houſe, and of other 
treſpaſſes done within the verge, and 
of contracts and covenants that one 
of the king's houſe ſhall have made 
with another of the ſame houſe, and 
in the ſame houſe, and none other 
where. And they ſhall plead no plea 
of treſpaſs, other than that which ſhall 
be attached by them before the king 
depart from the verge where the 
treſpaſs ſhall be committed ; and ſhall 
plead them ſpeedily from day to day, 
ſo that they may be pleaded and de- 
termined before that the king depart 
out of the limits of the ſame verge 
where the treſpaſs was done. And 
if it ſo be that they cannot be deter- 
mined within the limits of the ſame 
verge, then ſhall the ſame pleas ceaſe 
before the ſteward, and the plaintiffs 
ſhall have recourſe to the common 
law. And from henceforth the 


ſteward ſhall not take cogniſance of 


debts nor of other things, but of peo- 
ple of the ſame houſe, nor ſhall hold 
none other plea by obligation made 
at the diſtreſs of the ſteward and of 
the marſhals. And if the ſteward or 
marſhals do any thing contrary to 
this ordinance, it ſhall be holden " 

void, 
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547 ; Articuli ſuper Chartas. 


vierge (10), mes le coroner del hoflel 
le roy, que eft paſſant, de quoy 1ſſue 
nad my eſte fait en du manner, ne les 
felons mis en exigent (11), ne utlages, 
ne rien de ceo preſent en eyre, que ad 
ee a graund damage du roy, et a meins 
bone garde de la peace: ordeine eff, 
que deſormes en caſe de mort de home, 


. ou office de coroner appent as viewes, 


et enguſis de ceo faire, ſoit maund al 
coroner del pays, que enſemblement ove 
le coroner del of 4 le roy face loffice 
que appent, et le metter enrolle. Et 
ceo que ne purra mie devant le ſene- 
fehal eftre termine, pur ceo que les 
felons ne purront ęſtre attaches, ou pur 
auter encheſon, demurge a la common 
ey, iffint que les exigents, utlagaries, 
et preſentments en eyre ſoient de ceo 
faits per le coroner du pays, auxy come 
des auters felonies faits hors de la 
vierge. Mes pur ceo ne ſoit leſſe , que 
les attachments ne ſoyent faits frefhment 
fur les felonies faits, 


[680] 


Cap. . 
void. And foraſmuch az heretofore 
many felonies committed Within the 
verge have been unpuniſhed, because 
the coroners of the country have not 
been authorized to enquire of ſuch 
manner of felonies done within the 
verge, but the coroner of the king's 
houſe, which never continueth in one 
place, by reaſon whereof there can 
be no trial made in due manner, nor 
the felons put in exigent, nor out- 
lawed, nor any thing preſented in the 
circuit, the which hath been to the 
great damage of the king, and no- 
thing to the good preſervation of his 
peace; it is ordained, that from hence. 
forth in cafes of the death of men, 
whereof the coroner's office is to 
make view and enqueſt, it ſhall be 
commanded to the coroner of the 
country, that he, with the coroner of 
the king's houſe, fhall do as belongeth 
to his office, and inroll it. And that 
thing that cannot be determined be- 
fore the ſteward, where the felons 
cannot be attached, or for other like 
cauſe, ſhall be remitted to the com- 
mon law, ſo that exigents, outlawries, 
and preſentments, ſhall be made therc- 
upon in eyre by the coroner of the 
country, as well as of other felonies 
done out of the verge; nevertheleß 
they ſhall not omit, by reaſon hereoh, 
to make attachments freſhly upon the 
felonies done. | 


| (10 Ed. 3. ſtat. 2. c. 2. 13 R. 2, flat. 1. c. 15H, 6. c. 1. 1 Bulſtr. 208. 2 Init. 547. 4H. & 
f. 8. 10 H. 6. f. 13. Bro. Action fur le ſtat. 38. 44. 6 Rep. 12. 20. 10 Rep. 71. 4 Rep. 46+ 
33 H. 8. c. 12. 2 Leon, 160. 18 Ed. 3. ſtat. 2. c. 7.) 


(1) Des eftates, des ſeneſchals, et des marſhals, et des pleas, que - 
de voient tener et coment.] Here in this ſhort and effectuall preambie 
three things are to be obſerved : 22 ö 

1. Des eftates, that is the extent of the juriſdiction or 1 0 
the ſteward and marſhall, whereupon they may juſtly and {ate 


' ſtand. 


2. What pleas they ough 


t to hold, where this word ( droaen} 


is obſervable; for this act doth reſtore and confine this cat) 4 
the marſhalſea to his right and juſt juriſdiction, and to — 
pleas which the ſteward and marſhall ought, that 15, of right 
to hold. es . 


3. How 


Cap. 3. Articuli ſuper Chartas, 


3. How and in what order and manner thoſe pleas ought to be 
yolden, expreſſed in this word coment. 

Hereby it appeareth, that this act is in affirmance of the common 
law, and  arpolely made for relieving the ſubject againſt the uſur- 

tions and incroachments of the ſteward and marſhall. 

9 4 be arte bet of the fleward of the cr of th 

hey are to be unde of the ſtewa e court 
— of the houſhold, who is ever a profeſſor of the common 
law, and not of the ſteward of the kings houſhold ; and the mar- 
mall is here to be „ yon w * 3 and 
the marſhalſea is to be underſtood of the houſhold, and not of the 
kings marſhalſea ; for that belongeth to the kings bench. 

(3) Ordeine eft, que ne teigne plee 3 franktenement.) This is ne- 

tive, abſolute, and in affirmance of the common law. 

(4) Ne de dette, ne de covenant, ne de contract des gents de people, 
forſy; tant folement des treſpaſſes del hoſtel, et dauters treſpaſſes faits 
deins la vier, e, et des contrats et covenants, que aſcun del hoſtel le roy 
avera fait al auter de męſine le hoſtel, et nemy ailours.] Here by this 
a& it is declared, that the faid Reward and marſhall cannot hold 

lea but of three actions, wiz. of debt, covenant, and treſpaſſes: 
in debt and covenant both the parties muſt be of the kings houſ- 
hold; in treſpaſſes it ſufficeth that one of the parties be of the kings 
houſhold. 

And though this act ſpeaketh generally of treſpaſſes, yet is it 
onely intendable of treſpaſſes vi et armis, as of battery, or taking 
away of goods, and not of treſpaſſes quare clauſum fregit, nor of 
treſpaſſes and ejectment, nor of treſpaſſes far le caſe, nor of detinue, 
nor of any other perſonall action, nor of any reall or mixt action, 
notwithſtanding the generall words of the ſtatute of 33 H. 8. as 
you may reade at large in the caſe of the * marſhalſea; for par- 
ticular 1 8 from or 4 the generall 
courts of the common law are ever taken ſtrictly. 

(5) Et aul plee de treſpaſſes pledront, auter gue ud foit attache.] 

This is explained in the caſe of the marſhalſea, ubi ſupra. 

(6) Avant gue le roy iffera.) Albeit the king himſelfe do goe 
out of the bounds of the vierge for his recreation, as to hunt, with 
no purpoſe to reſt, tarry, abide, or make his repoſe there, and his 
hare _ — 3 where they 2 this is no re- 

ng within this ſtatute: but when the king goeth in pro- 
greſſe, there his houſhold goeth with him, there the Bag removeth 
within this act. 

8 (7) Hors des bounds de cg wierge.) The bounds of the vierge. 

v4 Fleta * and the Mirror, that the bounds of the vierge was 12 
mi * round about the kings houſe, ſo as it ſeemeth, that 13 R. 2. 
vas but in affirmance of the common law. Vide 33 H. 8. the 
od o - kings houſe, or palace. 

Ne nut auter plee teigne per obligation.] This is alſo notabl 
—— in the ſaid caſe of the marſhalſea, I, ſupra. 8 10 
h oo 1. 4 LE or in —.— Heures mults des felonies faits deins 

verge, e punies, re are to be obſerved, that as the 
= — 2 determinable before the ſteward and marſhall, are 
ſteward ” the vierge; ſo felonies alſo determinable before the 
_ bates marſhall, are alſo confined to the vierge: and as they 
onely to ei of all the cauſes of actions riſing within the vierge 

ee, and they not generally extending to all, but ſpe- 
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Lib. 10. fol. 68. 
in caſe of the 
Marſhalſea. 


38 E. 3. 17. Re- 


giſt. 18 5. & 111. 


b R. 2. action ſur 
le ſtatute pl. ult. 
3 H. 6. eſtopp. 
18. action ſur 
leſtat. 13. 7 H. 6. 
30. 10 H. 6. 13. 
14 H. 6. 6. 
Lib. 5 E. 4. 129. 
19 E. 4. 8. b. 
20 E. 4. 16. 
22 E. 4. 11. 16. 
31. F. N. B. 241, 
242+ Hil. 5. JaCs 
coram rege rot. 
376. : 
3 H. 8. ca. 12. 
Lib. 10. fo. 60. 
en caſe de Mar- 
ſnalſea. 
32 H. 8. cap. 20. 
F. N. B. 241. 


The caſe of thẽ 
Marſhal ſea, ubi 
ſupra. 

* [ 549 ] 
13 R. 2. cap. 3. 
33 H. 8. cap · 12. 


2 H. 4. cap. 23. 
9 R. 2+ Cap. 5. 
18 E. 3. p. 70 
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Vid. le caſe de 
Marſhalſea, ubi 
ſupra. 


Stanf. pl. Cor. 
fol. 57. 


L. 5 E. 4. 13. of 
this incroach- 
ment complaint 
hath been made 
in parliament. 

® H. 4. nu. 42+ 
Stanf, ubi ſupra. 


Paſch' 12 E. 2. 
rot. 280, coram 
rege, the caſe of 
William Swet- 
ton, lib. 4. fo. 47. 
Kath. Wroths 
caſe. 


41 E. 3. coron. 

280. 22 E. 3. 13. 
19 E. 3. judgemt. 
Dyer, 3 El. 188. 


[ 550 ] 


Brit. fol. Ts 
Lib. 4+ fol. 46, 


47. ubi ſupra, 


fecundum legem et conſuetudinem Angliæ. 


Articuli ſuper Chartas. Cap. ; 


cially confined to certaine particular perſons ; ſo of felonies d 
within the vierge, the juriſdiction of the ſteward and marſhall e. 
tend not to all, but to certaine, and thoſe againe limited to ce 8 
perſons: for of ancient time they had generall authority 41 
tices in eyre, and as vicegerents of the chiefe juſtice of En Np 
within the vierge, at what time they held plea of all felonies om 
in the vierge, which power is now vaniſhed; but as ſteward ant 
marſhall of the court of marſhalſea of the kings houſhold, the i 
of their court in criminall cauſes was, placita corone 1 login 
2 , pity 

domini regis coram ſeneſchallo et mariſchallo, and alwayes confined ; 
felonies done within the circuit of the kings houſhold, the ry 
whereof are made certaine by the ſaid act of 33 H.8. And b 
that act it is provided, that all treaſons, miſpriſions of teak 
murthers, manſlaughters, bloudſheds, and other malicious frikinss, 
by reaſon whereof bloud is or ſhall be ſhed, which ſhall be ky 
any of the kings palaces or houſes, &c. ſhall be enquired, tried 
heard, and determined before the lord ſteward for the time being 
of the kings houſhold, or in his abſence before the treaſurer, and 
controller, and ſteward of the marſhalſea, or any two of then 
whereof the ſteward to be one: ſo as theſe great officers and . 
cellors of ſtate, the lord ſteward, treaſurer, and controller have no 
juriſdiction in theſe criminall cauſes, but onely within the circuit of 
the kings palace or houſe : and it is to be obſerved, that this court 
of the marſhalſea of the kings houſe was, as bookes ſpeak, of an- 
cient time inſtituted for thoſe of the kings houſe, but they have 
incroached beyond their true juriſdiction: and Standford faith, 
that the ſteward and marſhall before the ſaid act of 33 H, 8. might 
have heard and determined all felonies, &c. perpetrate Within the 
kings palace or houſe. | | 

A robbery was committed in a towne within the vierge, and this 
appearing to the court, yet the ſame was enquired of, heard, and 
determined in the kings bench, and ſo it may be before juſtices of 
oire and terminer, and juſtices of peace, becauſe their juriſdiction 
is generall through the whole county ; but of an offence withia the 
kings palace it ſhall be heard and determined 1 to the 
ſaid act of 33 H. 8. upon which act this is obſervable, that if a 
man ſtrike in the kings palace, where his royall perſon is refiant, 
unleſſe bloud be ſhed he loſeth not his hand; but in Weſtminſter 
hall, when the kings courts fit, or before the juſtices of aſſiſe ſitting. 
in their place, if any man ſtrike another, though he draw no blous, 
yet ſhall he loſe his right hand, ſo great honour and reverence doe 
lawes give to the kings courts: for in judgement of law the kin 
himſelfe is alwayes preſent to miniſter juſtice by his jadges in thoix 
courts of juſtice, according to his kingly office to all his ſubjects 

(10) Les coroners de pays ne ſoient pas intermis denquirer des felt 
nies deint la wierge.] Th 1s ee of felonies of the at 
of man; for the enquiry of that felony belongs to the office of the 
coroner of the vierge, and ſo it is hereafter in this act explained, 
Office del coroner appent a views et enqueſts de ceo faire. n 

Hereby it appeareth, that by the common law the coroner of the 
county. could not intermeddle within the vierge, but the coroner 
the vierge, and that if he took an inditement of the death of 2 
it was not allowable in law; and ſo it is if the coroner of the kiss 


houſe take an inditement of the death of man out of tne merges 


Articuli ſuper A 550 


Cap. 4+ 


iris void, and coram non judice, And if an inditement of the death 

of a man being ſlaine out of the vierge, be taken before the co- 

roner of the kings houſe, and the coroner of the county, and ſo en- 

tred of record, it is inſufficient, becauſe the coroner of the kings N 
houſe joyned with him, who had no authority. 

(11) Ne les felonies miſe in exigent, &c.] And yet the felony was 
not diſpuniſhable; for at this time it might after the remove of 
the king be inquired of in the kings bench, if the bench fate in 
that county, or before juſtices of oire and terminer, Se. or if the 
coroner of the vierge had taken an inditement, though the king 
went out of the vierge, yet the inditement ought to be removed 
into the kings bench; for that is the center whereunto all records 
of that nature doe fall, and there the offence might be heard and 
determined. - | | 

But this act was made for more ſpeedy proceeding, for being Lib. 9. fol. 1285 
removed into the kings bench, there ought to be 15 dayes, &c. 119. Seignior 

And if a murder had been committed within the vierge, and chers cake. 
the king had removed before any inditement taken by the coroner R 
of the vierge, the coroner of the county might have inquired 
of the ſame at the common law, ne maleficia remanerent impunita. - 

See the ſtatute of Magna Charta, Nullus wicecomes, conſtabular, Magna Charta, 
coronator, wel alii balivi noftri teneant placita corone noſtra. See the - 77: 
expoſition- of that ſtatute concerning this branch for awarding of | 
exigents, &c. 

Albeit the treaty of theſe matters concerning the marſhalſea doe 
properly —_— the juriſdiction of courts, yet it is pertinent to 
— place to ſay ſo much as ſerved for the expoſition of this 
chapter. | 

See the ſaid caſe of the marſhalſea thorowout, which indeed 
doth open the windowes of the greateſt part of this act. 


CAP. IV. 


()USTER ceo nul common plee ne MOCREOVER no common pleas 

foit deſormes tenus a leſchequer, ſhall be from henceforth holden 
prnvpgs a forme de la graund in the exchequer, contrary to the 
och form of the great charter. 


(Dyer, 250: 9 H. 3. c. 11. Regiſt. 187.) 


P r 82 


. 


„ TOY Lo 


a, is intended the 11, chapter of Magna Charta, whereof . 
exact er (according to the title of Articuli ſuper chartas) is an 
el for where that chapter is, communia placita non e- 
7 2 o er n'ftram, ſed teneantur in loco certo, this chapter ex- 
fog. the fame, that from henceforth no common plea ſhall be 
e - the exchequer againſt the forme of the great charter: for 
well th ira in Magna Charta are taken colletive, and include as 
. N as the kings bench. 
* wot xo maketh it without queſtion; for admit that the 
banc 3 ings bench had been named in that chapter of Magna 
olden in th this act. prohibiteth that no common plea ſhould be 
* © excaequer againſt 2 forme of Magna Charta, that 
3 18, 


7 _ 4 


rr 


A - Poa - 4 » - 
828 0 . 


SY 


2 — -4 - 
— — 


2 
: | 
4 
5 
4 
5 
N. 


— 
r 
2 


— = 
2 


* * 


* _ - 
N — , * 7 
on oj £2 as 9 ö * 
cla zo - 


„ bo ud ann 


* . 2 Y 


* . * * «4 nnn as — > 
e 
„ J — - 1 iS „ 3 ® - = a ———— - 


5 "of « 2 4 "7 
£{ »..4* 1 


— 
— 2 * 

— 82 2 — — 
* 5 


225 


- 
N 
„„ 


r ua -,4 - 
wWV.i. DS - « >! 2 - 


1 

4 
* 
ö j 


Regiſt, fol. 187. 
8 Eliz. Dyer, 
fol. 250. 


PI. corn. 208, 
209. 


Per Saunders. 


Mirr. c 4. de ju- 
riſdict. Flet. li. 2. 
Cap» 25, 26. 
38 aſſ. P · 20. 
40 aff. p. 35. 
14 E. 3. ſcire fac? 
122. 2 E. 3. 24, 
25. Pl. com. 
208. 320. Brit. 
fol. 2. 29. 38. 
a Regiſt. 187. b. 
Stat. de Rote- 
land, ubi ſupra. 
2 E. 3. 25. lib. 
rubeus 36. 
2 E. 4+ 33. 

ee the ex poſi- 
tion of Magna 
Charta, Cap» 11. 


27 H. 8. 23. 
Brit. fol. 2. Flet. 
ubi ſupra, Dier, 
2 El. 174. 3 El. 
201. 16 El. 328. 
Pl, com. 208. 
a. b. 


Articuli ſuper Chartas. Cap. 4 


is, againſt, the forme that Magna Charta provideth for the kingy 
bench: and this is alſo confirmed by a ſtatute made in the reipne 
of E. 1. and tranſcribed to che exchequer under the great ſeale, in 
anno 10 E. 1. called the ſtatute of Roteland, in theſe words: 9% 
quia guædam placita, c. 

Now that this was a ſtatute, the title or ſtile of the act is, $4. 
tutum novum de ſcaccario, aliter diftum, ſlatutum de Roteland, |, 
libro rubeo it is called ftatutum de Roteland, and there is a writ in 
the Regiſter under the title of brevia de fatut', rex theſaurarin, u 
baronibus ſalutem : cum ſecundum legem et conſuetudinem regni mſri 
communia placita coram vobis ad ſcaccarium prediftum placitari nn 
debent, niſi placita illa nos wel aliquem miniſtrorum noſtrorum ejuſiden 
ſcaccarii ſpecialiter tangunt, &c. which writ reciteth the words cf 
the ſtatute of Rutland, and in the margent of the writ is quoted 
ſlatutum de Roteland, ſo as without queſtion this act was made by 
authority of parliament, ſo as without queſtion whatſoever pleas 
were holden in the exchequer, in the raigne of H. 2. when Glau- 
vile wrote, yet now by two acts of parliament their juriſdiction i 
limited and ſettled : and therefore reject a late opinion contrary ts 
ſuch authority, and never read nor heard of before. | 

The exchequer is an ancient court of record for the kings al. 
faires, touching his rights and revenues of his crowne, and for debt 
and duties, and other things due to the king in the right of hu 
crowne. Britton treating of the juriſdiftion of the exchequer, 
ſaith, A oier et determiner touts les cauſes que touchent nous detts, et aux) 
a nous fees, et les incidents choſes, c. 3 

2 Yet in three caſes the court of exchequer hath juriſdiction of 
common pleas between common perſons in perſonall actions 
onely. 1 ; 
wy Where an officer or miniſter is one of the parties 1n any per- 
ſonall action, becauſe that his abſence in other courts may kinder 
the affaires of the king in his court of exchequer. 

2. Any man that is a priſoner of this court, or an accountanttht 
is entred into his account, or any other that ought to have the like 
priviledge of this court of exchequer, ſhall not bee ſued in 1 
— action but in this court; and the reaſon is, beca 1 
neither of theſe acts of parliament take away the priviledge 
any court: for then, if the party priviledged were ſued in * 
other court, he ſhould not in reſpect of his priviledge of — 
quer anſwer there; and therefore leſt the por ſhould be wi 1 
remedy, he may commence his action perſonall againſt him re 
exchequer, for ſtatutes muſt be ſo expounded, as there be no 14 
of juſtice, | | 435 ls 
3. He that is a farmer, or indebted to the king, for the 4 oy 
more ſpeedy ſatisfaction of his debt or duty, ſhall fue Mw, * 
by a us minus in the exchequer, and this appeareth by 12 J 
who treating of the juriſdiction of the exchequer, ſaith, K ph 
ext Ae a conufler de dett, que lun doit a wous detters per * 

ut/jons pluis toft approcher a noftre. | 
: Wee the old on” and the new court of prey 
mentioned in 2 E. z. and other matter concerning 5 c 25 
exchequer, for that the ſame doe properly belong 4e . if 
concerning the juriſdiction of courts, we ſhall no further 15 11 
it here, for that ſufficient hath been ſaid already for the un 
ing of this chapter. C AP 
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en . 


ET dauter part le rey voit que le AND on the other party, the king 
chauncellor et les juſtices de ſon will, that the chancellor and the 
bank (1) luy ſuivent, int que il yt juſtices of his bench ſhall follow him; 
touts jours pres de luy afcun ſages de ſo that he may have at all times near 
la ley; que ſachent les beſoignes (2),que unto him ſome ſages of the Jaw, 
veignent a la court duement deliverer which be able duly to order all ſuch 
q touts les faits que meſtier ſerra. matters as ſhall come unto che court 


at all times, when need ſhall re- 
quire, 


The true cauſes' wherefore the chancellour followed the kings 
court were firſt, ftixt the great ſeale is clavis regni, and in the cuſ- [ 552 ] 
tody of the chancellour, and meet it was, that the king ſhould have 
the key of his kingdome about him. wo” 

2. That curia cartellariæ, ns officina jnſticiæ; for in thoſe dayes 
not only originall writs zn re cancellartæ, but all commandements 
upon any occaſion for the ſafety of the realme, or the good govern- 
ment thereof were by writs, and paſſed under the great ſeale: and 
therefore neceſſary in thoſe dayes, that the chancellour, having 
the cuſtody of the great ſeale, ſhould be about the king at all 
times; and this is the canfe that the court of chancery cannot be 
adjourned, T4 


3. The ſtile of the cofitt of chancery is coram domino rege in can- 
cellaria. But where ſome hath ſuppoſed, that at the making of this 
ſtatute the chancellour held a court of equity, and that the judges 
in this act named attended on the king to decide matter of law, and 
the chancellour attended on him to decide matter of equity, it is 
mainly oppoſed, that at this time the chancellour had no court of 
equity, but onely a court of record of ordinary juriſdiction, according 
to the courſe of the common law. Maſter Lambert that was a maſ- 
ter of the chancery, and had the keeping of the records of the Tower, 
nd had abridged many of the principall of them (which have ſeen) 
nd was well learned, and beſides a great ſearcher of antiquities, in 
is treatiſe of the juriſdiction of courts faith, that he could not find 
chat the chancellour held any court of equity, nor thatany cauſes were 
ravwne before the chancellour for help in equitie before the time 
8 ob Hen. 4. in whoſe dayes, by reaſon of the inteſtine troubles, feoff- 
_ nents to uſes did firſt begin, as ſome think, or elſe did firſt grow 
r. and familiar, as all men muſt agree: ſo he. And he that Olanvile, Bra, 
2 reads our ancient authors, which ſpeak of the court of _ _ yo 
ace , they all ſpeak. of- the ordinary juriſdiction of the chan- 121g. Ii. 
e ye] but none of them of any court of equit \ | $4 — SK 13. & 
3 the booke called the Diverſitie of Courts, written in the cap. 4. de ardi- 
ne of Ed. . e juriſdiction of the chancellour accord- nance, de judge - 
r, but nothing of that which he holdeth in ment & Jurit- 
Kher ſhall you find in any booke caſe, or 2 F. 3. 20. 10 E. 
ntion made of any court of equity before 3. 5g, 60. 13 E. 
and yet all of them ſpeake of he ordinary 3- prohibit. f. 
3M 2 | power 24 E. 3. 6 
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26 E. 3. 61. 42 
aff. 5. 43 aſl. 


. H. 6. ſub 
pena, 19. & 23. 
35 H. 6. ibid. 
22. 37 H. 6. 35. 
5 E. 4. 7.7 E. 
4. 24, 29. 

16 E. 4. 4. 

22 E. 4+ 6. 

7 H. 7. 2. 14 H. 
8. 7, 9. 24. b. 


Vide Rot. par- 
liament, 45 E. 3. 
nu. 8. 
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abſolute power. 


his ordinary power, that the court of chancery isa court of equity, 


cap. g. doth give the chancellour power to draw men before him 
his ordinary power; for thereby it is provided, chat if any man, 


Articuli ſuper Chartas. Cap. ; 
power or juriſdiction of the chancellour, But in the reigne of 
H. 6. and E. 4. caſes have been reported where the chancelloy 
hath heard ſome few cauſes in equity by Engliſh bill, and mot of 
them concerning uſes of lands. Tt is true, that the chancellour (aig 
in 2 E. 3. in the court of chancery at Weſtminſter, in Theoband de 
Verons caſe, in a caſe that concerned livery, which belonged to 


where we grant a writ to every man that comes to demand hi; 
heritage, according to that which is found by office, &c. 0 he, 
And in that extent of equity, all the courts at Weſtminſter are 
courts of equity, wiz. to adminiſter juſtice according to the 
common law; and thereupon it is ſaid in 10 E. z. that the chancery 
and the kings bench is one place or court; but here it is to he 
noted, that at this time, and before, the court of chancery wa: 
a ſettled court in a certaine place, to the great benefit and eaſe of 
the ſubject. 

Sir Robert Parning, that was lord chancellour in 14 E. z. and 
had been chiefe juſtice of the common pleas, would in the terme 
time come and fit in the court of common, pleas to heare matters in 
law debated and reſolved, when he was lord chancellour, and ſpeak 
to them himſelfe, as it appeareth, Hillar. 17 E. 3. fol. 14. b. & 
Trin. 17 E. 3. 37. b. and in both theſe termes Sir John de Stonore 
knight was chiefe juſtice of the court of common pleas, 

And Sir Robert de Thorpe knight, being chiefe juſtice of the 
common pleas, was made chancellour 26 Martii, 45 E. 3. and yet in 
Michaelmas terme following he ſate in the court of common pleas, 
and ſpake to matters in law, Mich. 45 E. 3. fol. 12. b. Trin. 4j. 
E. 3. 19, 22, 23, b. 24, 25, 26, 27, 28. William de Finchden 
then being chiefe juſtice of the court of common pleas, ; 

So Sir Knivet knight, being chiefe juſtice of the kings 
bench, was made chancellour of England, 5 Julii, 46 E. 3. and in 
47 E. 3. fol. 13. b. Finchden chiefe juſtice of the common pleas in 
a matter of Jaw depending in that court ſaid, that he would conferre 
with the chancellour and the juſtices of the kings bench, and in 
the end judgement was given by the advice of the chancellour (is. 
Knivet) and all the judges of the realme. In 49 K. 3. 4. b- Kniret 
chancellour argueth a matter in law, and giveth jud gement. 

Alſo peruſe all the acts of parliament printed and not printed, 
and you ſhall find none that giveth him power to hold any cout 
of equity, where ſome have. thought, that the ſtatute of 36 b. 3 
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for reliefe-in equity, but that ſtatute without queſtion referreth to 


as » © £©& I 


<q 


reſſed in the ſtatutes without purſuit in parliament, whi 
18 but a declaration of the common law, as oftentimes en 
obſerved before, and giveth no ſhadow to the chancellour or © 


Cap. 5. Articuli ſuper Chartas. 


Wyndeſor complaineth in parliament againſt Sir Ri. le Scrope, 
and requireth to be reſtored to the mannors of Rampton, Cotenham, 
and Weſtwike in Cambridgeſhire, the which were adjudged and 
ordered to him by the kings award, then being in the poſſeſſion of 
Sir John Liſley, and now withholden by Sir Richard le Scrope, whoby 
champerty bought the ſame: briefly, the caſe, as in the parliament 
roll it appeareth, was this: upon the petition of John de Windeſor 
againſt Sir John Liſley for the faid mannors, they compromitted the 
matter to the kings order and award; the king committed the ſame to 
the councell, they 1 ſame, doe order and adjudge the matter 
incontroverſie for Sir John de Wyndeſor under the privie ſeale, and 
ſent a warrant to Arundell archbiſhop of Canterbury, then chancel- 
lour of England, to confirme the kings award made by advice of 
his councell, who forthwith without more adoe confirmed it by his 
decree, and granted an injunction under the great ſeal againſt Sir 
John Liſley. After Sir John Liſley by petition to the king requireth 
that his title to the ſaid mannors might be tried and determined as 
it ought by the common law, notwithſtanding any former matter ; 
the king by privie ſeale giveth warrant to the chancellour to make 
a ſuperſedeas, which the chancellour without any ſticking at it did 
by privie ſeale: after which Sir Richard le Scrope purchaſed the 
ſaid mannors: upon the deliberate hearing of the whole matter 
by the lords of parliament, it was reſolved, that the purchaſe of the 
{aid mannors was no champerty, and it was adjudged, that Sir 
John de Wyndeſor ſhould take nothing by his ſute, but ſtand to 


$53 
If you look into the parliament rolls: the firſt decree in chan- Rot. parliament. 
cery that I find made by the chancellour was in 17 R. 2. John de 77 R. 2. nu. 10. 


the common law, and that Sir Richard le Scrope ſhould goe without 


day. 5 | 
It 1s thought, that this court of equity began under Henry 
Beauford, ſonne of John of Gaunt, that great biſhop of Wincheſter, 
afterwards cardinall in the reigne of Hen. 5. and in the beginning 
of H. 6. and increaſed while John Kemp, biſhop of York and car- 
dinall was lord chancellour in the 28 yeare of H. 6. Butit in- 
creaſed molt of all, when Cardinall Wolſey was lord chancellour of 
England, anno 8 H. 8. and continued untill the 21 year of the ſame 
ing: of whom the old ſaying was veriſied, that great men in ju- 
ciciall places will never want authority. But the juriſdiction of 
this court belongeth to another treatiſe ; and therefore thus much, 
which was pertinent to the underſtanding of this branch of this act, 
upon this juſt occaſion ſhall ſuffice: only thus much for the honour 
and antiquity of that court, you reade, that in the time of king 
Alfred (who began to reigne anno Domini, 872. and reigned 29 
ares and fix moneths) he gave a pardon to Wolſton, and that 
as 1nrolled in the court of chancery, which record Wolſton 
vouched. | 
9 (1) Et les juſtices de for bank.) The cauſes of their attendance on 
e king are afterwards in this chapter ſet downe; therefore we 
e omit to ſpeak of this high and honourable court, but 
ig the ſame to the treatiſe of the juriſdiction of courts, onely 
may be obſerved, that albeit this court and the chancery 
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Articuli ſupet Chartas. Cap. 6, 
(2) Nut gue il eyt touts jours pres de lay aſcun ſages dt la ly, que 


fachent les beſoignes, &c.] This clauſe referreth to the Judges of the 

kings bench, who are termed /ages de la ley, and which could de. 

cide the buſineſſe which came to the court, and duly deliver juſtice 
See more befo:e to all when need ſhould be. This proveth alſo, that at this tine 
in this e the chancellour held no court of equity; for the ſages of the lay 
ror me (the judges of the kings bench) were duly to deliver juſtice to all; 
30E. z. 59, 60. and hereunto may be applyed the {aid booke in 10 E. 3. that the 
| court of chancery and cf the kings bench was but one place (that 
15) to be guided by one and the ſame law. 

At the making of this act John Langton biſhop of Chicheſter 
was lord chancellour of England; and at this time Sir Roger 
Brabazon knight, a man excellently learned in the lawes of the 
realme, was chiefe juſtice of the kings bench, and three ther 
learned juages, here called /ages de la le, were his companions: 
theſe in Fleta and ancient records are called, locum tenents; 
g. 


Flet. ubi ſupra. 
17 E. 1. coram 
deze. 


CAP, M. 


2D SOUTH le petit ſcale (1), ne THERE ſhall no writ from hence. 

Hera deſormes nul briefe que forth, that toucheth the com- 

touche le common ley.- mon law, go forth under any of the 
| petty ſeals, 


The print that ſaith [ touts les privie ſcales] is not according to 
the record, 
For the better underſtanding of this act, it is to be underſtood, 
that at the making of this ſtatute, the king had three ſeales: firſt, 
magnum figillum, the great ſeale; 2. parvum figillum, the little or 
petit ſeale; 3. fenettum, the ſignet. | | | 
The great ſeale is in the cuſtody of the lord chancellour or lord 
keeper of the great ſeale; and there is a ſpecjall officer in the 


court of chancery, called fgil/ator, who hath the ſealing of writs, 
and other things that paſſe the great ſeale. Parwum ſigillun, tbe 


1 E. 3. cap. 8. little or petit ſeale, after this time called the privie ſeale: this ſeale 
a Kg is in che cuſlody of the clerke of the privie ſeale, ſometime called 
77 2 ES keeper of the privie ſcale, after called lord priyie ſeale, of whom 
12 R. 2. cap. 2. Fletaſaith thus, Ca/2od! Hgilli privati afſecientur clerici beneſtt, et arcun- 
cap; 11, Flt, Secti domino regi jurati, qui in legibus et conſuetudinibus Anglicans no- 
lid. 2. ca. 13. 7iciam babeant pienicrem, quorum officium fit ſupflicationes et querela: 
conquerertium audire et examinare, et eis ſuper qualitatious injuriarm 
eftenſarum debitum remedium exhibere per Fre via regis. BY this ancient 
writer three things are to be obſerved: | 8 
1. That the clerkes, aſſociates to the keeper of the privie ſeale, 
are thoſe that we now call the maſters of requeſts, magjfr! 8 
libellis ſupplicum, whoſe office is here lively purtrayed Mp 
quorum off cium ſit ſupplicationes et querelas conquerentium aui * 
£xaminare. 59 * 


n | 75 2 bes, 5 2. of 
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2, Of what quality ought theſe maſters of the requeſts to be? 
They muſt have three qualities: 1. they muſt be Hhongſti et circumſpettt : 
>. domino regi jurati: 3. qui in legibus et conſuetudinibus Anglicanis 
wiitiam habeant pleniorem. 

To what end did they heare and examine the matters con- 
ined in theſe petitions? Ur eis (id ef) conguerentibus ſuper quali- 
totibus injuriarum oftenſarum debitum remedium exhibere per breve regis. 
Jo as their office was, that being learned in the law, they ſhoald 
direct ſuch as petitioned to the king, to take their remedy by the 
kings writ, that is, by originall writ in the chancery. And here. 
by it appeareth, that this aR is but in affirmance of the com- 
mon law; for no writ before this act could have been ſealed by the 
privie ſeale. k ; 

Sigillum regis generally ſpoken is the great ſeale; and ſo is 
Bratton to be underſtoad, where he faith, , aliguis accuſatus fuerit 
wel convictus, quod figillum domini regis falſaverit, confignando inde 
chartas, wel brewia, Oc. pro voluntate regis judicium ſuftinebit. 

And the Mirror yet more plainly, Inter les exceptions al power del 
judge; fi le commuſion i. le _ ) ne ſoit ſeale del ſeale le roy de ſa chancery, 
cor al privie ſeale le roy, ' Sc. ne auter forſque ſolement al ſeale, que eff 
aſigne die conue de la cominaltie del people, et noſmement en juriſdictions 
et breves originals, neftoit a nul obeyer, Fc. And in another place he 


Bra, lib, 3. fol. 
119. 

Brit. fo, 10. b. 
acc', 


Mirr, Cap. 3. 
cap. Except al 
poier de le judge. 
cap. 4. Ordi- 
nance de judge- 
ment. 


faith, Et iſiut ordeineront nous auncients un ſeale, et un chancellour | 


pur le garder, et pur doner briefes remediels a touts ſauns danger, Qc. 
fer cel ſeale folement eft juriſdiction aſſignable a touts pleintifes ſans di fi- 
cultie, Oc. | | 

There are foure clerkes of the privie ſeale, who give their at- 
tendance on the lord privie ſeale: the principall office and charge 
of the lord privie ſeale and of his clerkes is about ſuch things 
as paſſe by bill ſigned, and are to goe to the great ſeale: of this 
you may reade in the ſtatute of 27 H. 8. cap. 11. & lib. 8. fol. 18. 
in caſu principis. | 

(1) Defſouth le petit ul This act ſaith not, that all writs which 
concerne the common law ſhall paſſe under the great ſeale ; but no 
writ ſhall paſſe under the privie ſeale which touch the common law : 
for it is to be knowne, that the courts of the kings bench and the 
common pleas had at the making of this ſtatute ſeverall ſeales, 
waereby they ſealed judiciall writs: as the ſeale belonging to the court 
of kings bench is in the cuſtody of the chiefjuſtice; and ſo likewiſe 
the ſeale belonging to the court of common pleas is in the cuſtody 
of the chiefe juſtice of that court; and the ſeale belonging to the 
court of exchequer is in the. cuſtody of the chancellour of that 
court, Ad cancellarium ſcaccarii pertinet cuſtodia figilli regis. Off- 
cum cancellarii eſt figillum regis cuſtodire, fimul cum controrotulis ſuis pro 
proficue regni. And theſe ales are incidents inſeparable to the 
ſaid courts for the ſealing of all judiciall writs, &c. which, for ad- 
A of juſtice diſtributive to all men, are reſpectively under 
t - aid ſeales, and without which the courts cannot adminiſter 
Juice: and therefore the profits coming of theſe ſeales have been 
_ and demiſed of ancient and later times, but the ſeales 

<mlelves were neyer demiſed, or letten, nor could be, nor any 


2 appointed to be keeper of them, then hath been time 


No eſſoine 4 77 ; 
kis privie oa : ſervitio regis can be warranted by the king under 


nor protection granted under the privie ſcale, but 


Lib. 2. fol. 7. 
Lanes caſe, Oc- 
kam, cap. de of- 
ficio cancellarii. 
Flet. li. 2. c. 25. 
Rot. pat. an. 24. 
E. 3. part. 2. m. 
12. ibid. 30 E. 3. 
part Js Mm. 12. 


34 Hf. 6. 1. 

5 H. 6. 2. 

ib. 11. fo. 92. 
in le countee de 
Devons caſe. 
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4 E. 4. 16. 32. 
40. 46 E. 3. 
petit. 19. 48 E. 
3. 30 F. N. B. 8 . 
Pl. com. fol. 20. 
Dyer, 5 Mar. 


161. b. 7 El. 


232. b. 
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F. N. B. fol. 85. 
2. 


Hill. 1 E. 4. 
rot. 14. indorſ. 
in Scaccaricy 


Petilians caſe, 


Lib. 11. fo. 92. 
in le countee de 
Devons caſe. 
Vid. 42 E. 3. 
ca. 3. 


Articuli ſuper Chartas. Cap, 6. 


both of them under the great ſeale, becauſe they tend to the great 
delay of juſtice, if they be not duly obtained: and therefore the 
law doth require the great ſeale in theſe caſes. But a warrant of 
the king under the privie ſeale to iſſue out mony out of his coffers 
is ſufficient; becauſe it concerneth but a chattell in poſſeſſion, And 
in matters of {mall moment, and which can work no delay to the 
ſubje&, the privie ſeale is ſufficient; as to grant a /uper/edeas of 2 
. in the kings owne caſe, or to grant a , prius where the 

ing is party, or to allow a plea againſt the king, to cancell a re. 
— made to the king, to diſcharge a debt, or the 
like. 

At the making of this ſtatute the king had another ſeale, and 
that is called fgnettum, his ſignet. This ſeale is ever in the calody 
of the principal! ſecretary. And there be foure clerkes of the 
ſignet, called clerici /gnetti attending on him. The reaſon where. 
fore it is in the ſecretaries cuſtodie, is, for that the kings private 
letters are ſigned therewith. Allo the duty of the clerk of the 
ſignet is to write out ſuch grants or letters patents as paſſe by hill 
ſigned (that is, a bill ſupericribed with the ſignature, or ſigne ma- 
nuall, or royall hand of the king) to the privie ſeale, which bill 
being tranſcribed and ſealed with the ſignet is a warrant to the 
privie ſeale, and the pri vie ſeale 1: a warrant to the great ſeale. Such 
was the wiſdome of prudent antiquity, that whatſoever ſhould paſſe 
the great ſcale ſhould come through ſo many hands, to the end that 
nothing ſhould paſſe that great ſeale, that is ſo highly eſteemed and 
accounted of in Jaw, that was againſt law, or inconvenient; or that 
any thing ſhould paſſe from the king any wayes, which he intended 
not, by undue or ſurreptitious meanes. | | 

And of the ſignet the law in ſome caſes taketh notice; for a 2 
excat regnum may be by the kings writ under the great ſeale, or by 
commmandement under the privie ſeale, or under the ſignet; for 
in this caſe the ſubject ought to take notice as well of the privie 
ſeale and ſigner, as of the great ſeale: for this is but a figmhcation 
of the kings commandement,and nothing paſſeth from him. But a 
warrant under the privie ſignet to ifſue any treaſure 1s not ſufficient, 
but there it ought to be either under the great or privie ſeale. 
The miſchiefe before this act was not concerning writs under the 
ſignet; for that was not attempted, but under the petit or prwie 
ſeale, which this act ouſteth as a thing done againſt Maga 
Charta, cap. 29. where it is ſaid, nec ſuper eum ibimus, nec fups! 


tum mittemus, niſi per legale judicium parium ſuorum, vel per ligen 


terre, And to grant writs under the privie or petit ſeale was cr 
legem terre, 


cap. 7· Articuli ſuper Chartas. 
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E conflable du chaſtle de Dover THE conſtable of the caſtle of 


(1) ne por deſormes a la port 
de chaſtle nu 


Dover ſhall not from henceforth 
plee forreine du countie, hold any plea of a foreign _ 


que ne tauche la gard du chaſtle. Et within the caſtle gate, except it touc 
l dit conſtable ne diſtreiner (2) tes the keeping of the caitle. Nor ſhall 
gents du cingue ports, a pleader ailburs the ſaid conſtable diſtrain the inhabi- 


charter. 
(Regiſt. 185.) 


(1) Conſtable du chaſtle de Dover.) It is to be knowne, that he 
that is the conſtable, or lieftenant, or keeper of the caſtle of Dover, 
is alſo the warden of the cinque ports. And the kings writs di- 
refted to him, are directed, Rex, 2 B. conſtabulario caſfri ſui de 
Dever, et cuſtodi guingue portuum ſuorum. But he is commonly called 
lord warden of the cinque ports. The cinque ports be, Haſtings, 
Dover, Hithe, Rumney, re Sandwich, whereunto Winchelſey and 
Rye (as moſt of note) and other townes be adjoyned. | 

The conſtable of Dover and lord warden hath two juriſdictions, 
viz. 1. the authority of an admirall; and the ſpeciall charge is com- 
mitted to one that1s not onely of great proweſſe, wiſdome, and ex- 
perience in military knowledge, and ſpecially in ſea- ſervice; but alſo 
ofapproved truſt and loyalty, | HR in regard oftheir ſituation, they 
require the vigilant care of their particular admirall, and his re- 
dence thereupon, in reſpect of the danger of the invaſion of ene- 
mies by reaſon of the narrowneſſe of the ſea there, and that this 
realme was never conquered by any enemy, but landing at one of 
theſe five ports; as by the Roman at by the Saxon at 

3 and by the Norman at Haſtings. But with this ju- 
riſdiftion our ſtatute dealeth not withall, | 

2. This conftable of the caſtle of Dover mentioned in our act hath 
„ Juriſdiftion to hold plea by bill concerning the guard of the 
caltle, Ke. according to the courſe of the common law, and of this 
jurildiftion doth our ſtatute ſpeak. 

: 1 it 15 to be knowne, that of ſach things, whereof the con- 

ve of Dover and lord warden hath juriſdiction, he is the imme- 
— officer to the court, and, as it hath been ſaid, writs ſhall be 
— ed to him, as in all reall actions &c. for land within the cinque 


bene 22% true it is, that they of the cinque ports have great 
. "UCS and priviledges, in reſpe& of their neceſſary attendance 
in the ports 


yet the ci for the defence and fafety of the realme: but 


1. The 


n | 1 | 
cauſes: que Ports are not exempted out of the county, for divers 


ne en auter manner que ils devoient, tants of the cinque ports to plead any 
ſolonque la forme des charters que ils otherwhere, nor otherwiſe, than th 
cunt des royes, de lour franchiſes aun- ought after the form of their charter 
cients armes per le grand charter. obtained of the king for their old 
franchiſes confirmed by the great 


F. N. B. 240. bs 


Regiſt. fol. 132. 
F. N. B. 240. 
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Bract. hb, 5. fol. 


41 7. b. Flet. lib. 


6. * 36. 
49 E. 3. 24+ 
12 E. 4. 17, 18. 
1 E. 3. 1. b. | 
30 H. 6. 5. 

1 E. 4. 10. 

21 E. 3.49. 

F. N. B. 132. 

33 E. 3. Juriſd, 
60. 11 R. 2. 
brev. 636. 
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Trin. 42 Eliz. 
coram rege in 
appeale. 

I9 H. 6. 1, 2. 


Vide a notable 
Record, Paſch' 
30 E. 1. coram 
rege, Kanc'. 


80 E. 3. 5. 


9 H. 7. 12. 

33 H. 6. 33. 

39 H. 6. 21. 

12 E. 4. 16. 

45 E. 3. juriſ. 

53. 40 E. 3. 24. 

49 E. 3+ 24. 

50 E. 3.5. 

14 H. 4. 20. 

BraQ. lib. 5. fol. 

411, Flet. 1ib. 6. 

cap. 36. Dyer, 

23 El. 376. 

30 H. 6. 6. 

49 E. 3. 24. 

33 . 3 Juriid, 

bo, diverſity des 

courts, Cap. 

5. Ports. 

Brook, Cinque 

ports 25, 

30 H. 6. 6. 

Pl. com. 37. b. 
[558 ] 

See the terme: 

or the law, verb. 

cinque ports. 


Articuli ſuper Chartas. Cap. » 


1. The conſtable of Dover hath no generall juriſdigian u: 
the cinque ports, but it is limited; for — N 
murdered in any of the cinque ports, the wife ſhall have an a al 
againſt the murderer directed to the ſherife of the county, Ka 1 5 
ſhall execute the writ within the einque ports, for the conſtable kak 
no juriſdiction to hold plea thereof, as it was reſolved, Trin 
5 Eliz. in an appeale brought by Dorothy Waes againſt Baynes, 

or the murder of her huſband at Feverſham in the county of Kent. 
And ſo it 1s, if he be in cu/lodia maręſcalli, the appeale may be brought 
by bill againſt him for murder in any of the cinque ports, Alf if 
the conſtable of Dover hold plea of a forraine plea, contrary to the 
purport of this ſtatute, an action upon the ſtatute doth lye again 
him, and the writ may be directed to the ſherife of the county, and 
he may ſerve it within the cinque ports. 

2. If a ſtranger doth treſpaſſe, &c. in the cinque port, 
&c. the ſuit ſhall be by writ, leſt the treſpaſſe ſhould be dif. 
puniſhable. | | 

3. If a præcipe be brought againſt one for land within the cinque 
ports, and he appeare and plead to it, and judgement be given 
againſt him in the court of common pleas, this judgement ſtall bind 
him for ever; for the land is pot exempted out of the county, and 
the tenant may wave the benefit of his priviledge. 

4. The priviledge extendeth not but to certaine particular townes, 
whereof the kings courts cannot judicially take notice, | 

But otherwiſe it is of a judgment given in the common plex: in 
a precipe of lands that lye in any of the county palatines of Cheſter, 
Lancaſter, and Durham; for they are exempted from the juriſdic- 
tion of the kings courts, and within them are jura regalia, and 
plenary juriſdiction, and ſo knowne to the kings courts: for they 
take notice of all the counties of England, becauſe they be imme- 
diate to them for direction of writs: and therefore although the 
tenant doth admit the juriſdiction of the court in thoſe caſes, 
the judgement againſt him for many of ſuch lands is void. 
And thus are the doubts in ſame books in this and other like caſes 
fully reſolved. : 

It is further to be underſtood, that the maior and jurats of the | 
ſeverall cinque ports have power to hold pleas, &c. and upon their 
judgement no writ of error out of the chancery doth lye returnable 
in the kings bench, nor writ of falſe judgement returnable into te 
court of common pleas: but by the franchiſe and cuſtome of the 
cinque ports ſuch an erroneous judgement ſhall be by bill, in tie 
nature of a writ of errour, examined coram domino cuſtode ſeu gar dia 
quingue portuum, apud curiam ſuam de Shipwey, And if the judge- 
ment be erroneous, it ſhall be reverſed by the warden of vs 
cinque ports, and the maior and jurats ſhall be fined, and t 
maior removed from his place, and yet the court is 2 court © 
record, | 2 

And this kind of juriſdiction could not begin i ne oy 
but by parliament. And I find in the book of Domelday ©", 
liberties and franchiſes granted to the cinque ports, as gra 
the reigne of king Edward the Confeſſour. ; oement 

And this manner of reverſing of a judgement, and the Jo gem 
thereupon, is the onely phenix of the law for three reſpects: ied or 

Fi;!t, that a judgement. in a court of record ſhall be reve 


afirgied „ ĩthout the kings writ purchaſed out of the ak, 
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gecondly, that they being judges of record ſhall be fined, where 
in a writ of falſe judgement the ſuiters ſhall be but amerced. 

And thirdly, that the maior that gave the judgement ſhall be 
:2moved from his place. But our act extends only to courts holden 
belore the conſtable in our act mentioned, and not to the court 
holden before the maior and jurats. Rot. cart. 1 Johan. _ 2. 
m. 12. 2. Johan. m. 5 1. Rot. clauſ. 8 H. 3. & 10 H. 3. in dorl. m. 
18. Paſch. 9 E. 1. coram rege Kanc' N Rot. Parliam. 18 E. 1. 
Ol. 6, Hill. 21 E. 1. rot. 4. Paſch. 21 E. 1. fol. 4. Rot. Vaſc, an. 
22 E. I. nu. 2, 3, 7. 13. Rot. clauf. 23 E. 1. Rot. pat. 34 E. 1. m. 
25. Rot. parliam. 13 E. 3. nu. 11. Pat. 33 E. 3. m. 6, Rot. brevium, 
| E. 3. part. 1. Rot. clauſ. 10 R. 2. bis. Rot. clauſ. 8 H. 6. 


15. | 
"He that deſires to reade more of the liberties and priviledges of 
the cinque ports, he may reade the records (amongſt many others) 
next before cited. | 

(2) Et le dit conſtable ne diſtreinera, &c.] This branch is evident; 
and therefore without further expoſition, with one record of parlia- 
ment I will conclude this chapter. 

The commons of the county of Kent complained againſt the Rot. parliament, 
oficers of the caſtle of Dover, for arreſting them by their catch. Nu. 135» 
poles to anſwer before them, whereunto they were not bound, The 
anſwer hereunto was, that the officers ſhould have no juriſdiction 
out of the fee of the honour and caſtle of Dover, nor ſhould 
make no proceſſe by capias out of the liberties of the cinque 


por ls, 


— 


CA ©... YAM 


E roy ad grant à ſon people, que HE king hath granted unto his 

us eyent election 1 T people, * the - ſhall have elec- 

in cheſcun countie, ou viſcount neſt my tion of their ſheriff in every ſhire 

1 fee, ſils voilont. (where the ſhrivalty is not of fee) if 
| they lift. 


(9 Ed. 2, ſtat. 2. 14 Ed. 3. ſtat. 1. c. 7.) 


Of ancient time before the making of this act ſuch officers or Vid. inter leges 
muniſters as were inſtituted either for preſervation of the peace of — 2 
the county, or for execution of juſtice, becauſe it concerned all the Ae 
ſubjes of that county, and they had a great intereſt in juſt and cap, 335. 
due exerciſes of their ſeveral places, were by force of the kings F.N.B. 163. k. 
he in every ſeverall county choſen in full or open county by the 
reeholders of that county: as before the inſtitution of juſtices of 
ace there were conſerwvatores pacis in every county, whoſe office 
according to their names) was to conſerve the kings peace, and to 
protect the obedient and innocent ſubjects from force and violence. 
= conſervators by the ancient common law were by force of Rot. pat. an. 
bens Krit Choſen in full and open county de probieribus et po- 5 E. x. 

te comitatus, Ee, by the freeholders of the 2 after 


vnc election ſo made and returned, then in that caſe the kin 
directed 
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| This Bretun was 
lord of the man- 
nor of Wiching- 


ham in Nor ff. 
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Regiſt. 177. 
F. N. B. 16 ;. k. 
& E. 4 44. 
FN. B. 164. C. 


Regiſt. 


3 2. Linc. de 
icecom. 14 E. 
3. cap. 7. 23 H. 
6. ca. 8. 12 K. 2. 
ca. 3. Forte ſcue, 
Ca. 24. & 26. 

W. 1. cap. 5. 


Sherife. 


under his great ſeale had deputed certaine men for to have 


recours to the three perſons that were choſen after the ter eur 
- of the ftatut, and make one of hem. ſherrief by letters pan” 


Articuli ſuper Chartas. Caps 8. 


directed a writ to the party ſo eleQed. Edwardus Dei gratia rex 
Angliæ, dominus Hiberniæ, et dux Ag uitaniæ, dilecto e- fdeli Johann, 
de Bretun falutem. Cum wicecomes noſter Norff. er Cõ ĩtas ejuſtem "way 
tatus elegernnt wos in cuftodern pacis naſtræ ibidem, vobis mandams; 
guod ad hoc diligenter intendatis, prout idem vicecumes wobis ſeribi aciet 
ex parte naſtra, donec aliud inde præceperimus. In cujus rei, Ac. Jatun 
Sc. apud Ceftr”. 2. die Sept. anno regni noſtri 5. And ſo it wa; 
then, and yet is of coroners to be choſen in full and open county 
by the freeholders of the county by force of the kings writ: and 
though the words of this writ be de aſenſu comitatus, and of the 
other, fer communitatem ejuſadem comitatus, and by this act, by the 
people, yet ought the election to be by the freeholders of the county 
and fo it was then, and yet is of the knights of the ſhires for the 
parliament, and of the verderors of a foreh. 

And likewiſe it was of ancient time of the ſherife of the county, 
and reſtored by this act to the freeholders of the county; but this 
is altered by divers acts of parliament, v. the act of ꝙ R. 2. Lincoln 
de wicecomitibus, 14 E. 3. 12 R. 2. and 23 H. 6. The knights and 
burgeſſes of parliament were then, and yet are eligible as daily 
experience teacheth. Now becauſe that theſe and others were 
eligible, the ſtatute of W. 1. provideth, that elections ſhould be 
freely and duly made without any diſturbance, as by that aR ap- 

reth. See hereafter cap. 13. 

But I could not let paſſe a refolntion of all the Judges of England 
in 34 Hf. 6. which grew upon this occaſion upon a reference by 
the kings privie councell to Sir John Forteſcue, and Sir John Priſot 
chiefe juſtices, and to the reſt of the juſtices concerning a 
ſherife conſtituted by the. king himſelſe, it is thus in the councell 
booke recorded, 3 Martii anno 34 Hen. 6. as followeth in theſe 
words: : | 17 . 

Upon a demaund that my lord chancelor made to the chiefe 
juges, and to the remnant of the juges, howe that the kings lawes, 
neyther juſtice _ not be executed in Lincolnſhire, bycauſe ther 
was no ſherriefe there, and that the kinge by his letters patent. 


be ſherriefes here? what them ſeemed ſhould. be doon in this 
behalfe. So that the kings lawes and juſtice might ben execated 
in that ſhire, as it is executed in other ſhires of England. | 
The ij chiefe juſtices the fame day came unto my lords of the 
kings counſiel in the ſterred chamber, and upon the aboueſaid de- 
maund fayde, that them ſemed, and ſo it ſemed-unto-the remnar' 
of the juges, that the king did an errour, when that he made 2 
ther perſon ſherriefe of Lincolnſhire then was choſen 68 
preſented unto his highnes after theffe& of the Ratut in ſuc 
behalfe made. | wy 1 
And though that he that ſo was made ſherrief wolde not ta 1 
pon him, ought not to be ſo puniſhed, and to make alſo great - n 
tor his diſobeiſſance, as that yif he had be one of the ii. Perlen 
chat were choſen to. be ſherriefs after the teneur of the ſtatute. 2 
And furthermore them ſemed, that the king ſhould 


beringe date ether at the day of thelection of hem, ot eh 4 
Michelmas. „ 2 8 Ton 510074 ee 


Cap. 8. Articuli ſuper Chartas. 


And though that ſithence the ſaid election any of hem have 
te him an exemption, that he ſhould not be made ſherriefe, 
1 them ſemeth that he ſhould be charged to take the ſaid office 
im. . 
** furthermore them ſemeth, that yif none of the ſaid 11j. 
perſons choſen be made, that then ſome other thrifty man 
dwelling in a foreine thire be entreted to occupie the faid 
office for this yeare. And the next yeare, that in eſchuing of ſuch 
inconveniences, that the order of theſtatut in ſuch behalfe made be 


obſerved and kept. | | 


To the king our ſouereigne lord, and to the lords ſpirituell and 
temporell of his moſt noble counſail. 


Beſechtth mekely your humble liegeman John Tempeſt 
knight, to graunt your letters under your privie ſeale to be made 
in forme following, and he ſhall pray to God for your moſt noble 


eſtate. 


Henry, &c. To the treſorer and barons of our eſchequer. 
Foraſmuch as our truſty and welbeloued John Tempeſt knight, 
by us ordeyned and deputed to be ſheriefe of Lincolnſhire for this 
yere, hath for certaine cauſes for him alledged vtterly refuſed to 
take vpon him the charge of the ſaid office, without that it like vs 
ſo to puruei for him, that he take no loſſe in the ſaid office, like as 
we haue doon nowe in late yeeres for othir that haue ben ſheriefs of 
the ſaid ſhire. We conſidering the hurts and manifold inconve- 
niences that ſhould enſue not only to us, but alſo to our ſubgites, 


ſhould long ſtand deſtitute of a ſneriefe; wol and by thadvice of our 
counſail haue graunted to the ſaid John, that he ſhall occupie the 
laid office by approwment, and ſo accompte for this yere. And 
therefore we charge you, that in his accompt-that he ſhalbe to 
ys unto us bycauſe of his ſaid office, ye charge him not with 
he hoole extent of the ſaid ſhire, that is to ſay, of thees twoo 
termes called de reman firme com” poſt terras dat and firma com nu- 
"770, And alſo of thees particular prouffites, called de firmis hal- 
l'vorum, auxilium vic“ francipleg* certi fines, iſſues, prouffites,. nor 
none othir things by him to be reiſed by vertue of the ſommons of 
the pipe, or of the grenewex in the faid ſhire, ſaue onely of ſuch 
parcelles as he with his true diligence ſhall arrere and gader. And 
that of all the remenant that ſhall come and grow vnto us of the 
laid ſhire, ye vtterly and clerely diſcharge and acquite the ſaid 
Join Tempeſt knight ſheriefe aforeſaid. by his othe, or by th'othe 
of his deputy ſafficiant accompting for him, withouten any 


1 1 or auerrement betwix vs, and him to be had therein. 
uen, &c, e * 


T. Cant'. X. Saliſbury. 2 

W. Ebor. R. Vork. ER. Sancti Johannis. 

= London. : 3 Stourton, 
J. Lincoln. W. Faucomberge. 


& aviſamento cenſilii woluit, et mandavit, quod cuftos privati /igille 


Jat 


deminis ſe ſubſeribentibus, ut patet attent ut Henricus Ratford 


namely, in letting of their ſuites at commune law, if the ſaid ſhire 


XIX. die Nevembris, an. 34. apud Weftm" in camera flellata rex Indorſi ament- 
literas Jub eadem figillo fieri faceret ſecundum tenorem infraſceriptum 


t que 
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q. fait Vicecomes anno præterito ejuſdem com', et monnulli ali 
wicecomites retroadtis temporibus eodem modo habuerant, & dert. 


faverunt. 


Which aboveſaid unanimous opinion, being the adviſed te. 
ſolution of two ſuch famous chiefe juſtices, and of all the jud 
of England, and finding it in the councell book, I thought ft i» 
be publiſhed in ſuch words, as it is there ſet downe, as a ſure 
and juſt expoſition of the ſtatutes concerning the making of 


ſherifes. 


CAP. 


E roy vcet et commaund, que nul 
viſcount, ne bailiſe, ne mitte en 
enqueſts, ne in juries plus des gents, ne 
auters ne en auter manner que il neſt 
erdeine per eſlatute (1), et que ils mit- 
tent en tiels enqueſts (2) et juries le 


plus procheines (3), le plus ſuſſiſants, et 


meynes ſuſpicious. Et que auterment 
le Fete et de ceo ſoit attaint, rend al 
plaintiſe ſes damages au double (4), et 
fait en la greve mercie le rey. 


(x Inſt, 158. a. 34 Ed. 3. c. 4. 42 Ed. 3. c. 11. Regiſt. 178, 179, 180, 13 Ed. 1. ſtat. 1. c. 38.) 


7. part Inftitut, 
ſet; 234. 
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aſſiſes or enqueſts, 


Of the antiquity and right inſtitution of the tryall by 12, and of 
the number of 12, &c. See the firſt part of the Inftitures. 
© (2) Orgdeine per leſtatute.] That is, by the ſtatute of W. 2. cap. 
8. See the ſtatute of 21 E. 1. Vet. Magna Charta 87. and fee 
efore in the expoſition of the ſtatute of W. 2. cap. 38. 
(2) Engque/?s.) This act doth extend to all — ex officio, ot 
for tryall of an iſſue between the king and the ſul r by 
party and party, alſo to all ſuits or proceedings, either crimivall or 
civil, reall, perſonall, or mixt, publi 


Cap. y, 


T. Kent. 


IX. 


THX king willeth and command. 

eth, that no ſheriff nor bailif 
ſhall impanel in inqueſts nor in juries 
over many perſons, nor otherwiſe 
than it is ordained by ſtatute; and 
that they ſball put in thoſe inqueſts 
and juries ſuch as be next neigh- 
bours, molt fufficient, and leaſt ſuſpi- 
cious. And he that otherwiſe doth, 
and is attainted thereupon, ſhall pay 
unto the plaintiff his damages double, 
and ſhall be grievouſly amerced unto 
the king. | 


ject, or between 


ike or private, grand or petit, 


| cap. 27. F. N. B. leafl, wiz. moſt neere, molt ſufficient, and leaſt ſuſpicious. See the 


BS |; | 


Vid. 7 k. 3. 26. (3) Le pluis procheine, &e.] If the purview of this act were well 
dis. $ E. 3. 30. executed, then were the right inſtitution of tryall by juries ob- 


Regiſt. 178, 179. ; f | * 
r ſerved; for then every juror muſt have two moſts, 


165, a and 166. d. Regiſter, and F. N. B. how the party grieved may have remedy 
lib. 8. fol. 118. upon this ſtatute, and that in writs of afliſe, attaiuts, and other ic- 


3 | , 
Lonhams caſe. tions, where there be juries at the firſt day, or when a wenre es 
See the firſt part playn- 


of the Inftitutes, awarded to the ſherife to returne a_ jury, the demandant 1 8 
ſect, 234. W. z. tife, the tenant or defendant may have a writ to the ſheri 4 f ' 
cap. 38. Magna turne jurors according to this act, and if he Po fea p 
Ciarta, cap. 29. etl 1 And where the oy Pe. 
Kerns 18b. 29+ an attachment lyeth againſt him. And v Rear. 


Cap. 10. 


iſue, and ſuffer the jury to be ſworne, or challengeth them, and tried 


indiff erent, 
remedy, but 


of 20 E. 3. cap. 
cap. 11. & 5 E. 3. Cap. 10. 
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and paſſe againſt him; it is ſaid, that he hath no 
firſt to reverſe the judgement by writ of attaint, 
nd then to take his remedy upon this ſtatute. 


6. and 34 E. 3. Tap. 4. 42 E. 3. cap. 11. & 4 E. 


But ſee the ſtatutes 


(4) Ses damages au double.) That is double the value of the land, 
gebt, damages, or other thing that he loſt, or was barred of by rea- 


ſon of that verdict. 


Sr. X. 25 


EN droit des conſpirators (1), faux 

enformers (2), et malveyes pro- 
eurers (3) des douſeins (4), enqueſts, 
aſſiſes, et juries, le roy ad ordeine reme- 
tie as plaintiffes per briefes de chance- 
larie. Et jademeins vet le roy, que 
ls juſtices de lune bank et de lauter, et 
juſtices daſſiſes prend aſſig nes, quant 
ils veignent en pais a faire lour office, 
de ceo facent lour enqueſts a cheſcun 
plent ſans briefe, et ſans delay facent 
art as pleintifes. 


IN right of conſpirators, falſe in- 

formers, and evil procurers of 
dozens, aſſiſes, inqueſts, and juries, 
the king hath provided remedy for 
the plaintiffs by a writ out of the 
chancery. And notwithſtanding, he 
willeth that his juſtices of the one 
bench and of the other, and juſtices 
aſſigned to take aſſiſes, when they 
come into the country to do their 
office, ſhall, upon every plaint made 
unto them, award inqueſts thereupon 
without writ, and fhall do right unto 


the plaintiffs without delay. 
(Kel. 81. Regiſt. 133. Raft. 123, &c.) 


(1) Conſpiratours.] Theſe are deſcribed by the ſtatute of 33 E. 1. Pefinitio de con- 
2) Faux enformers.)] Theſe are to be underſtood of imbracers, {pirat. 33 E. a. 
and under- hand inſtructers, and leaders of jurors returned, and albeit Cart . 
the matter which he enformeth be true, yet is he a falſe informer, 
becauſe he doth it in an undue and unjuſt manner. 

(3) Malveis procurors.] That is underſtood of ſuch as uſe to 
packe jurics by nomination, or other practice, or procurement. 

(4) Douſeins, duodenæ in letis, &c.] Note here this law beginneth F. N. B. : 16. a. 
vi the inferiour, as douſeins in leets, and therefore the makers 
. act doe particularize the reſt, wiz. inquiſitions, aſſiſes, and 

es. | 

(5) Le roy ad ordeine remedie per briefe de chancelarie.] The L 562 ] 
"dinance here mentioned, whereby a writ is given againſt con- This Gilbert de, 
prators (which writ was framed per Gilbertum de Rowberie cleri- range; rar 
eum de concilio domini regis, and allowed by authority of parliament) juſtices of his 
ad enacted at the parliament holden an. 21 E. 1. Rot. 2. which bench, as bere- 
c "ance you may reade in Vet. Magna Charta. But there it is after ſhall ap- 
"a conn to be made in 33 E. 1. where in truth it was made in 8 Vet. Mag. . 
4 He which errour there, and the miſtaking of Richard Tottell we $i, 
thi? Far in quoting 33 E. 1. to this branch (as if che makers of 
. att had been indued with a propheticall ſpirit) would in the 

* mpreſſion be amended. | "OO | 
This 
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Regiſt, This ordinance was but in-affirmance of the common lay: 
#.N.R. 114 the writ of conſpiracy was maintainable both in caſes criminal 
— * 2 concerning life, and civill, as it appeareth in the Regiſter and 
Pn cer. 176e* F. N. B. and plentifully in our bookes: and in caſes concerning life 
if the conſpirators be indited and convicted at the kings fun, 
27 aff. p. 59. judgement villanous ſhall be given __ him, but not at the fuir 
24 F. 3-34 of the party, which judgement is by the common law; forit i 
given by no ſtatute, 
43E.3.conſp.1t. (6) Et jademaines woit le roy que les juſtices de lun bank & lawn 
1 " Kaur prey &c.] See the ſtatutes of 5 E. 3. 34 E. 3. 38 E. 3. Kc. by the which 
ales 27 . ** this ſtatute is . as to the juſtices. And a notable caſe in 
lib. 9. fol. 56. 41 E. 3. in expounding of theſe ſtatutes, and upon like reaſon this 
Poulters caſe, Act concerning the proceeding by bill, according to the words of 
5 * 222 this branch, anus briefe, et ſans delay. 
39 E. 4 os bk In the next yeare after the making of this act, which was in the 
41 E. 3. 15. 29 yeare of E. 1. William de Welbye brought an action by ori- 
Coram rege apud ginall writ of conſpiracy, returnable in the kiogs bench again) 
Linc. Hil. 29 E. William of Hemſwell, pa; ſon of the church of Newton, and John of 
8 ai. Malden, parſon of the church of Aſkerbye, ſecundum. ordination 
nationem regis, 74875 3 for that they per N et confederationem inter eos na- 
i. 21 E. 1, ubi Iitigſe fat? apud Groham, © c. anno regni domini regis nunc 29, proc 
ſupras raverunt et fecerunt prefatum Willun de Welbye citari coram Michela 
de Whitechurch archidiacono epiſe* Lincoln ad reſpondend:m prefat 
WWilP Cc. for a treſpaſſe, whereof he had been acquitted in the 
kings court. Hemſwel pleaded not guilty. Malden the other 
parion pleaded that he was communis advocatus, et pro ſuo dandb, tc. 
and juſtified as an attorney, and denied that he conſpired, &e. 
Gilbert de Row- Whereupon iſſues being joyned, it was found before Gilbert de 
=p 4 fol. 116 Rowberie, that Malden the parſon of Aſkerbye was communis adv0- 
K. 3 E. 3. 19. catus, and was not guiky of the conſpiracy, &c. and the other was 
8 E. 4. 18. found guilty, and judgement was given againſt him; for in 
11 H. 4. 2. this and the like a conſpiracy will lye againſt one: otherwiſe 
22R. 2. bre 88. it is in caſe of felony. By this record it appeareth, that a writ 


—— 4 ep of conſpiracy doth lye upon the ſaid act of 21 E. 1. (for the 


VII. 22 E. 3. 1. conſpiracy was alledged before our ftatute) for a conſpiracy 


between two for the one of them to ſue the plaintife in the ſpiri- 
tuall court: and note the record faith, contra ordinationem doin 
regis. And note, it did lye for conſpiracy in a ſuit in the eccle- 
ſiaſtical court. 


CAP. XI. 


DE rechiefe pur ceo que le roy avoit AND further, becauſe the 2 
avant ordeine per leſtatute, que © hath heretofore ordained by 
nul de ſes minifters ne prifi nul plee a tute, that none of his miniſters - 
champertie ; et per cel eflatute auters take no plea for maintenance, . 
miniſters neftaient pas avant ces beures which ſtatute other officers were, 


d ces lieteæ voit le roy, que nul miniſ- bounden before this time; the ks 


ter, ne nul auter, pur part avoier des will, that no officer nor ay 2 
choſes que ſont en plee (1), enpreigne (for to have part of the thing dulnes 
les beſeignes que ſont en plec. Ne nul thall not take upon him the Wh | 


fur 


Cap. 11. 


auter. Et ft ul le face, et de ceo ſoit 
1 foit forfait, et encurr* devers 
þ ray des biens, et des terres le par- 
nur, a la value de tant (2) come ſa 
fart de ſon purchaſe per tiel empriſe 
mounten. Et a ceo attend', ſoit 
reſeue celuy que ſuer voudr* pur le roy 
drvant les juſtices, devant queux (3) 
le plee avera efte, et per eux ſoit lagard 


fait. Mes en ceo caſe neſi mye a en- 


tender, que home ne poit aver counſaile 
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fur tiel covenant (4) ſon droit ne 19 


that is in ſuit; nor none upon any 
ſuch covenant ſhall give up his right 
to another; and if any do, and he be 
attainted thereof, the taker ſhall for- 
feit unto the king ſo much of his 
lands and goods as doth amount to 
the value of the part that he hath pur- 
chaſed for ſuch maintenance. And 
for this atteindre, whoſoever will, ſhall 
be received to ſue for the king before 
the juſtices, before whom the plea 


hangeth, and the judgement ſhall be 
des countours, et des ſages gents (5) 5 by them. But it may not be un- 
pur ſon donant, ne de ſes procheine derſtood hereby, that any perſon ſhall 
amies (6). be prohibit to have counſel of plead- 
ers, or of learned men in the law for 


his fee, or of his parents and next 
friends. 


(3 Ed. 1. e. 25. 13 Ed. I» ſtat. 1. c. 49. 13 H. 4. f. 17. Fitz. Champerty. 35 4. 6 12. 14, 15. 
2 Inſt. 118. 1 Ed. 3. tat. 2. c. 14. 1 R. 2. c. 4. 32 f. 8. c. 9. 21 Ed. 3. f. 52. Bro, Champerty, 11. 
Raſt. 119. 427, &c. | ; 


The cauſe of the making of this ſtatute was, that where the ſtatutes W. 1. cap. 25. 
of W. 1. 11 E. 1. and W. 2. of champerty were particular, and ex-  * * "0; ©9- 
tended only to the kings miniſters, the chancellour, the treaſurer, — Pogo 1 
juſtices, the kings councellers, clerkes of the chancery, of the 1. Vet. Mag. 
exchequer, and of juſtices, and to thoſe of the kings houſhold, clerke Chart. fo. 80. b. 
or lay, Now this act is generall, and doth extend to all perſons; 
for the words are generall, nul miniſter, ne nul auter. 

(1) Pur part aver des choſes que ſont in plea.] If A. bargaine 19 R. 2. cham- 
with B. owner of the mannor of D. B. is impleaded, B. enfeoffed A. Pert. wry . 
hanging the ſuit according to the bargaine, though this be within 1. 4.1 * 
the letter of the law, yet is it not within the meaning. On the : 
other fide, it is adjudged champerty, if he maintaine any party 
hanging the plea to have part, though he purchaſe not, nor take | 
any ſtate, And this act extendeth to all actions, as well perſonall, 47 E. 3. 9- 
reall, and mixt. If che tenant hanging the plea grant a rent out F. N. B. 172. K. 
of the land, this is champerty, and yet it is no part of the thing in 
demand, but it is within the ſame mifchiefe. In an aſſiſe brought 47 E. 3. 9 
2ainft the diſſzifor, and the tenant maintaine the plea upon cove- F. N. B. 372+ 
nant or promiſe after recovery to have part; although the diſſei- 
for hath nothing in the land, yet ſhall he have an action of cham- 


wn. > Ed 


7 perty, becauſe he may be charged with damages, and the tenant _ | 
- ſhall have his action alſo. Bah : | | 
l If the huſband and wife be impleaded, and one doth maintaine 47 E. 3. 9- 
y or Champertie, the huſband onely may have the action, or the huſ- | 


nd and wife may joyne. | 
And this action may be brought hanging the principall plea before 47 k. 3-9. 
judgement; and if the demandant be non-ſuit, yet may he have an 33 E. 3 maine 
ion of cham perty. __ 
two. be impleaded in a reall action, and one doth maintaine 47 E. 3. 6. 
emandant to have part, the tenants bring a writ of champerty, Lib. 6. fol. 25. 
© non-ſuit of one is not the non-ſait of L other, becaute the 
Ixsr. 3 N action 


K Ho 2 a 


Regiſt. 183. 
22 H. 6. 7. 


F. NB. 172. I, 


6 E. 3. fo. 33. 
20 H. 6. 12. 

Pl com. 30s. 
F. N. B. 172. h. 
Li. 7. fo. 13, 14. 
Calvins caſe. 
21H, 6. 16. b. 


29 H 6. malute- tion of repayment, and ſo may the father to his ſons councell; 
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action of champerty being but acceſſary, doth follow the nature of 
the principall action. a 
If the tenant make a feoffment in fee hanging the writ, 
if one doth maintaine the demandant to have part, the feoffor 
ſhall have the action of champerty ; for he remaines tenant to the 
demandant. 
1 (2) Ala value de tant, &c.] That is to ſay, the value of the 
nd, | 
See the ſtatute of 32 H. 8. cap. . 
A ; 3) _— les juſtices devant queux.] See the ſtatute of 4 E.; 
Note, the party grieved may upon this ſtatute either have a writ 
directed to the ſherife, or a writ directed to the juſtices before whom 
the principall action dependeth. 
(4) Ne nul fur tiel covenant.) Here it is taken for a promiſe or 
contract by parol, as well as by deed. . 
See the ſtatutes of 1 E. 3. 1 R. 2. and 32 H. 8. | 
(5) Mes en ceo caſe neſt my a entender, que home ne poet aver councell 
de ſes countours, ne des ſages gents] Councell, confilium, is taken for 
advice and direction in law, and that is to be had of three perſons, 
Viz. 1. of ſerjeants at law, ſerwientes ad legem, expreſſed here under 
the name of countors : 2. of apprentices of law, apprenticii legis, in 
pleading called homines confiliarii, et in lege periti, expreſſed here 
under this word /ages. And theſe have officium ingenii: 3. At- 
tornies of law, that have officium /aboris, in following the advice 
of the learned, and diſpatching of matters of courſe and experience, 
and they are under theſe words, /ages gents. Confilium is alſo taken 
for aſſiſtance, maintenance, and comfort in their ſuits. And ſo it is 
taken here. | | Ce 
(6) De ſes prochein amyes.] That is, of their next of bloud, 
who are or ought to be their ſureft aſſiſtants, aiders, and com- 
forters; for nature vis maxima, and as ſome ſay, natura bis 
maxima. . PS 
And according to this diverſity of ſignification, if the ſerjeant at 
law, apprentice, or attorney doe take a feoffment hanging the 
plea, or the like to maintaine the tenant, though it be pro ſue dands, 
in lieu of his fee, yet is this champerty within the purview of this 
ſtatute ; for their counſell, that is, their advice and direction in their 
e way of law is excepted: but to take any eſtate in the land, 
anging the writ, for maintenance, is to become a party, and in 00 
ſort allowed to them by this act. ; 1 
But if a father be impleaded, he may infeoffe his ſon for his al- 
ſiſtance, maintenance, and comfort; for that is natures profeſſion 
for the ſon aſſiſtere, manutenere, et conſolari, et e converſo, et fic 1 
bus : et fic alia oft profeſſio legis, et alia nature. 1 { 
So it is, that the ſon may of his owne mony, and in his one nam! 
ive fees to his fathers councell, or attorney, without any ex "if 


he is procheine amye, but ſo cannot the ſerjeant nor apprentice, © 
that their counſell, advice, and direction in law 15 wy 4 
to them. But the attorney may in his maſters name J 
his owne mony to his councell, to be repaid to him by bus 1 
againe. 3 

1 n like manner, and by the like reaſon, if the father be Aena 
in a præcipe, he may promiſe and contract with the ſon lo him 


ter 
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him the land after the recovery, and is not any champerty within 

this act, and ſo of any other anceſter and his heire apparant: but ſo 

it is not of the ſerjeant, apprentice, or attorney; for they cannot 
contract to have any part of the thing in demand after the reco- 

very, et /ic de /imilibus. And therefore Penros caſe maketh not 13 H. 4. 19. 
againſt this, nor any thing that hath been ſaid: for there the caſe 

(as Hanckford imperfectly citeth it) was, that in a writ of champerty 

brought againſt Penros, for that he had parcell of the land reco- 

vered againſt him at another mans ſuit, Penros ſaid that he was of 

councell with the party which recovered, and had that land for his 

wages: but let us take the ford as we find it (though Fitzherb. in F. tit. Mainten, 
abridging this caſe, not knowing what to make of it, omitted it) 2% | 

the — of the ſtate for his wages after the recovery could be no 

champerty, unleſſe there had been a covenant or promiſe hanging 

the plea on the demandants part, to make the ſame after the reco- 

very, which was not alledged but only the taking of the ſtate: 

neither doth it appeare what became of Penros plea: and we are 

of opinion, that it ſhall remaine for ever a blemiſh to his reputation, 

as often as it is cited; for, guamvis aliguid ex ſe non fit malum, tamen 

| fit mali exempli, non eft faciendum. | 

(6) De fes prochein amyes, &c. ] Of prochein amyes you have heard 

before, this 15 to be added, that there be not onely prochein amyes in 

bloud, but in eſtate alſo: and therefore as the next of bloud is 

zrochein amy, in reſpe& of the expectancie of a diſcent (and yet 

it may be it ſhall never deſcend to him: for /o/us deus facit he- 

redes, non homo ) ſo they that have reverſions, or remainders expec- 

tant upon eſtates in taile, life or lives, are prochein amyes in eſtate, 

and are excepted out of this law, and yet it may be the land ſhall 

never come in poſleſſion to them: and therefore if a præcipe be 15 E. 4. cham- 
brought againſt a tenant for life, and he ſurrender to him in the perty 14. per les 
reverſion or remainder, hanging the writ, for maintenance, this is Juſtices 19 E. 4. 
no champerty within this act, no more then it is when the tenant in- 8. 
feoffeth his heire apparent: and ſo it is if tenant in taile, 565 ] 
hanging the writ, conveyeth the land to him in reverſion or 

— this is no champerty for the cauſe aforeſaid within this 

act. | | 1 


For the word prochein amy, proximus amicus, or amicus propinguus, Littl. ſect. 123, 
ſee Littl. W. 1. and W. 2. e. wk 88 5 1. ca. 48. 
| + 2. Ca. 15s 
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CAP, MH. 


D E rechiefe voet le roy que diftreſſes, FROM henceforth the king will, that 
que ſont a faire pur ſa dett, ne ſuch diſtreſſes as are to be taken 
ſyent faits per beſtes des charues, tangue for his debts ſhall not be made upon 


come þ 


ome pet auter trover, ſolongue beaſts of the plough, ſo long as a man. | 
ee oft ordeine ailours per eflatut? may find any other, upon the ſame | 
(1), ove la paine, &c, Et ne voet pain that is elſewhere ordained by ſta- 
112 trope greve Tal ſoit priſe pur tute, &c. And he will not that over- 
© dett, ne trope loigne meſne (2). Et great diſtreſſes ſhall be taken for his 
by dettouy poet trover ſuſfiſant, et debts, nor driven too far; and if the 
nable ſuretie (3), 7% a un jour debtor can find able and convenient 
deins 3N2 , ſurety 


* 


565 


Articuli ſuper Chartas. Cap. 13. 


deins le jour al viſcount, dedeins le quel ſurety until a day before the day li. 


gree 


home puiſſe purchaſer remedie a faire mited to the ſheriff, within which 
4 la demaund, fait la diſtres releſſe man may purchaſe remedy to — 


endementiers, et que auterment le fra for the demand, the diſtreſs ſhall he 
foit grevement punie, releaſed in the mean time; and he 
that otherwiſe doth, ſhall be grievouſly | 
— puniſhed. | 


(4 H. 7. f. 8. 51 H. 3. ſtat. 4. 52 H. 3. c. 4. Regiſt. 97. 185. Raft. pla. 226.) 


51 H. J. Vet. N. 
B. fo. 89. b. 
Regiſt, 97. b. 
Raſt. pl. 118. 
393+ 4590 


F.N.B. 174. 
Regiſt. 97. 185. 
Marlbridge, c. 1 3. 


F. N. B. 174. 
Regiſt. 97. 


Act of grace. 
Vid. Mag. Chart. 
Cap - 8. &c. 
Reg. 185, 186. 
F. N. B. 174 b. 
36 J. 3. Ca. Yo 


[ 566] 


(1) Per ftatute.] This is intended of the ſtatute intituled, fatuwmr 
de diftriftionibus ſcaccarii, editi an. 51 H. 3. which by miſtaking is 
in the abridgement of ſtatutes, tit. Diſtreſles 10. ſuppoſed to be in 
anno 21 E. 1. which ſhould be made 51 Hen. 3. the words of that 
act (amongſt other things) are, Que nul home de religion, ne auler 


foit di 5 5 us les beftes, queux gaingnont /a terre, ne per les barkites 
et 


pur la roy, ne pur le dett dauter home, ne pur auter encheſon per 
tes baillies le roy, ne per auters homes tangue come un trove alter difires, 
ou auters chateux ſuffiſantes, dont ils poient lever le det, ou que ſuffit la 
demande, Oc. But hereof ſufficient hath been faid in the expoſition 
of the ſtatute of Marlebridge. 

(2) Et ne woet que trope greve diſtres ſoit priſe, ne trope loignt 
2 This is alſo provided for by the ſaid act of 51 Hl. 3, 
and ſufficient alſo hath hereof been ſaid in the expoſition of 
the ſaid ſtatute of Marlebridge, cap. 15. and theſe acts were made 
to take away the abuſe of the ſherifes, bailifes, and other mi- 
niſters. : 

(3) Et le dettor poet trover ſuffiſant et covenable ſuertie, &. 
This A an 40 of . upon 15 4 there lyeth a writ directe 
to the ſherife, commanding him to receive ſurety according to this 
act, which if he refuſe, an attachment lyeth againſt him, or the part) 
offering ſuretie according to this act, if it be refuſed, may have an 
action againſt the ſherife, &c. 


CAP. XBL 


ET pur ceo que le roy ad grant (1) AND foraſmuch as the king hath | 


le election des viſcounts a ceux des 


granted the election of ſheriffs 


counties, voit le roy que ils eflient tiels 
vi ſcounts, que ne les charge my: et ne 
mittent nul minifler en bailie pur 
lower, ne pur don. Et que tiels ne ſe 
berbergent trope ſovent en un lieu, ne 
ſur les povers, ne ſur les religious. 


to the commons of the ſhire; the 
king will, that they ſhall chuſe ſuch 
ſheriffs that ſhall not charge them, 
and that they ſhall not put an) officer 
in authority for rewards or bribes; 
and ſuch as ſhall not lodge too oft f 
one place, nor with poor perſon 


men of religion. | 


| (1) 4d grant.] This grant was made before at this parliament, 
.8 


By this a& five things 
that he be not chargeable to the county: 2. 


are to be obſerved by te ber _—_ 
miniſter 
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nioiſter in office under him for hire, gift, or bribe: 3. that 
they ſhal) not too often lodge or harbour in one place: 4. that they 
hall not lodge or harbour at all with thoſe that are poote: 5. nor 
with religious men. 
And albeit the manner of making of ſherifes be altered, as 
before in the expoſition of the eighth chapter doth appeare, yet 
the ſaid articles are to be obſerved by him: for they follow the 
office of the ſherife without reſpet of the maner of his 
making: and therefore if any ſherife take any hire, gift, or 
bribe of any underſkerife, baylife, keeper of the gaole, or other 
miniſter for his office or place, he may be indited, and fined, and 
impriſoned, : : 
See other ſtatutes againſt ſale, of offices, &c. 12 R 2. 11 Hf. 4. 12 R. 2. cap. 2 
E. 6. And in like manner touching the reſt of the articles pro- * H. 4. Rot, 


übited by this chapter, ſee the next chapter. | I —_— | 


CAP. XIV. 


DE rechiefe voit le rey, que les bai- F ROM henceforth the king will, 

lifes et les hund du roy, ne les that the bailiwicks and hundreds 
auters grand ſeigniors de la terre ne of the king, nor of other great lords 
ſoient leſſes a trope grand ſumme a ofthe land, be not let to ferm at over 
ferne, per quoy le people ſoit greve, ne great ſums, whereby the people are 
charge per contribution faire a tiels over-charged by making contribution 
fermes. to ſuch ferms. 


This act was made for avoiding of extortion and oppreſſion; for 
they that buy deare, muſt ſell deare. For addition to this law it 4 E. 3. ca. 15. 
was enacted, that ſherifes ſhould not let their hundreds and wapen- 
takes but for the old rent, and not above. 4 | 
| After by another act neither ſherife, nor bailifes, or hundredors 14 E. 3. ca. 9. 
in fee ſhould let any hundreds, &c. but for the ancient ferme, | 
without any thing increafing. | . 
And by another ſtatute it was provided, that he ſhould not let his 4 H. 4. ca. 5. 
bailiwicke at all to any man, and that it ſhould be parcell of his 
oath, Upon which act ſome doubt was conceived, whether if he 
let not his whole bailiwicke, it was within that law; and befides, - 
there was no penalty inflicted by that act; therefore by another 23 H. 6. ca. 10. 
law it is enacted, that no ſherife ſhall let to ferme in any manner his 20 H. 7. 12. & 
county, nor any of his bailiwickes, hundreds, or wapentakes, upon pi ma Fl 
pane of forfeiture of xl. li. "Mag.Chart, 


. - Vid. Mag.Ch 
And this act, as to the king, is a bill of grace. cap - 8, — 
| . 
. C 5671 


E N ſummons (1) et attachments (2) IN. ſummons and attachments in 
en plea de terre (3), deſarmes con- plea of land, the ſummons and at- 
tergne la ſummons ou lattachment le tachments from henceforth ſhall con» 
terme de xv. jours a tout la meyns (4), tain the term of fifteen days full at the 
felonque 3N 3 leaft 


— 
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GEE r 1 
3 — 2 8 of ” Pry * 
— r — n 


— "= 


SD, 


N. 
. 
- 
» 
LW 
3 4 
80 
| : 


567 


ſelongue la common ley, fil ne ſoit en at- leaſt according to the common law, if 
tachment des aſſiſes prender en preſence it be not in attachment of affiſes taken 
le roy (5), ou devant les juſtices del in the king's preſence, or of pleas 
common bank, ou des plees devant juſ- before juſtices in eyre during the 


tices en eire, durant le eire. 


Articuli ſuper Chartas. Cap. 1 c 


eyre. 


See Marlbridge, cap. 12. & 26. (Fitz. Jour. 16, 17. 36. Bro. Attach. 3, 4. 6, 7, 


15, 16, 17.) 


F. N. B. 177. d. e. ; 


11 aſl, p · 30. 
22 all. p. 79. 


30 afl. 26. & 44. 


12 B. 4 11. 
Glan. li. 1. ca. 7. 
Bract. li. 4. fo. 
255. & 182. 
Brit. fol. 279. b. 
Flet. li. 6. Ca, 6. 


Mirr, c.2.4 19, 


Bract. lib. 4. fa. 
235. b. 19 H. 7. 
ca. 1. the like 
account is made. 
Lib, intr. tit. 
Journies ac- 
counts, f. 382. 
hi. 6. f. 10. & 11. 
ncers cafe, 
1 E. 3 42. 
32 E. 3. 


2 acc' 16. 


uſtumere, c. 61. 
fol. 76, 77. 
12 E. 4. 11. 


1 E. f. 2. b. 
Bract. lib. 4. 
fol. 265. 

1 E. 5. 2. b. 


Dyer 8 El. 252. 
9 E. 4. 18. 
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24 E. 3. 35. 4. 
22 E. 3. . 

31 H. 6. 173. 
27 H. 6 2. 


Summoneas ficut alias be in lieu of the ſummons in the orig! 


| 8, 9, 10, 13. 


The printed bookes leave out (ou devant les juſtices del commu 
bank ) which ought to be added. 

This ſtatute was made in affirmance of the common law, as by the 
expreſſe words of the ſtatute it appeareth, contrary to a ſudden and 
miſconceived opinion in our * bookes: for Glanvile ſaith, Sumny. 
nebitur per intervallum quindecim dierum ad minus and therewith 
agreeth Bratton and Britton, Ef , a/cun ſoit reſonablement ſummen, il 
doit aver ſpace de xu. jours au meynes, de ſoy garner de fon reſpins. 
And Fleta ſaith, Nec etiam ſufficit quod ſummonitio fiat ad flatim re- 


ſpondendum, ſed decet quod quilibet habet tempus xv. dierum ante diem 


litis, et fi ſummonitio minus ſpacium, pro illegitima debet reputari, nij 
in cauſis ſpecialibus; ut ſunt cauſe mercatorum, et cruceſignatorum, et 
hujuſmodi que inſtantiam deliderant et celeritatem, &c. And all theſe 


authors wrote before the making of our act: and the author of the 


Mirror that wrote of the ancient lawes of this realme, ſpeaking of 
the time of ſummons, ſaith, Et reafonable reſpit al meyns de xv. jours 
de purveire reſpous, et de parer en judgement. And the caule where- 
fore the common law ſet downe the certaine time of 15 dayes was, 
for that a dayes journey is accounted in law 20 miles, ratzonabilis dieta 
conflat ex wiginti miliaribus for dieta both in the common and 
civill law fignifieth a dayes journey, centinet legalis dieta viginti 
miliaria. And therefore 15 dayes was accounted by the common 
law a reaſonable time of {ummons or attachment, within which 
time whereſoever the court of juſtice fare in England, the party 
ſummoned or attached, wheretoever he dwelt in England, afore the 


kings writ did come, nſight per prædici as dietas computatas, by the 


ſaid account of dayes journies appeare in court, &c. 

(1) Ex ſommons.] In a writ of pone, to remove a replevin at the 
ſuit of the defendant, the writ ſaith, er dic prafato guerents, quod fit 
coram juſticiariis noftris apud Weſtm*. tali die, there ought to be 2 
warning by 15 dayes, for that this (dic guerenti} is in nature of 2 
ſummons, and ſo the writ of wenire fac for returning of à jury 15 f 
nature of a ſummons: but this ſtatute extends not to a writ © 
errour, nor to dayes of prefixion, as upon a ſorreine voucher in 
London, and the like. res 5 

This act ſpeaketh of a ſummons, and ſo it is in a reſummons. 

(2) Et attachments.) And ſo it is in a re- attachment. 1 

(3) £2 flea de terre.) Upon an originall writ in any real h 1 1 
the tenant muſt be. ſummoned by 15 dayes, as is e w 
the originall writ be returned ard, the /umoneas ficut alias _ — | 
nine returnes between the ze/fe amd the returne: ge! 5 ra 
being a judicial proceſſe in a reall action, there mult be nine re- 
turnes, &c. and the ſummons thereupon ought to be made by 15 

es, or more, beſore the returne. 

(a) Le terme de 1 5 yours @ tout le meynes.] Theſe 15 dayes # 


more muſt be before the day of the returne of the writ, and | 


day of the returne muſt be accounted none of chem. 3 by (5) % 


Cap. 16. Articuli ſuper Chartas. 


(5) Si ne foit en aſſiſes prender en preſence del roy, &c.] En pręſence 
del ray, that is, in the kings bench, for there all pleas be coram rege. 


the kings bench, and the juſtices, that in writs of attaints upon an 
aſiſe of novel diſſcifin taken in the kings bench, there ſhall be a 
certaine day given as in the aſſiſe; for example, the Monday, or 
the morrow, or in the wtas or guinden of Eaſter: but it behoveth 
that the tenant hath garniſhment by 15 dayes in the attaint, for this 
ſtatute of articuli ſuper chartas doth not give any leſſe terme, but only 
in an aſſiſe of aovel difei/in in the kings bench, common pleas, or in 


"This branch, as to the kings bench, ſeemeth to be in affirmance 


of the common law; for in criminall cauſes, which concerne the 
life of man, if a man be indited of treaſon or felony in the county 
where the kings bench doth fit, the venire fac for the returning of 
the jury need not have 15 dayes between the tte and the returne, 
nay the entry may be ideo immediate venit inde jurata, Sc. But if 


kings bench, there ought to be 15 dayes between the 2e of the 
denire fac and the returne. 

Commiſſioners of oire and terminer may in caſe of treaſon, 
felony, miſpriſion, treſpaſſe, &c. trie the priſoner the ſame day they 
award the venire fac, as by divers preſidents ancient and late doe 
appeare; but the commiſſioners muſt make a precept in parchment 
under their ſeales for the returning of a jury immediately the ſame 
day, if they will, or any day after, and likewiſe juſtices of gaole 
delivery, or juſtices of peace may trie the priſoner the ſame day, or 
any day after, but need not make any particular precept: for the 
Juſtices of gaole delivery, and juſtices of the peace make a generall 
precept in parchment under their ſeales for the ſommons of the 
ſeſſions, and for returne of juries, &c. and therefore any particular 
precept is not requiſite. | | 

There was a generall ſommons made 40 dayes before the fitting 
of the juſtices in eire. | 
We have the rather ſpoken ſomewhat hereof, becauſe there 
is a report of the reſolution of the judges, that commiſſioners 
of oire and terminer, or juſtices of peace cannot trie a priſoner that 
pleads not guilty the ſame day that he pleads, &c. But herein at 
tus day not onely juriſperiti, but ſuperiti alſo doe agree. 


London, treaſon, 


Patch” H. Hill. 36. El. Doct. Lopes in London, &c. treaſon. 


8. Kelwey. Holl. Chronic. 8 H. $. fol. 843. 22 E. 4. tit. coron. 44+ 


SA. XM. 
O1T fait de ceux que font faux re- n 
8 tornes des briefes al 2 le T 
109, per quoy droiture eft delay, auxy 
me ordeine oft en le ſecond eftatute de 
/iminſler ove la peine. | 


the 
with like pain. 


(13 Ed. 1. ſtat. 1. c. 39. 


This isan act of confirmation, whereby the ſtatute of W. 2. cap. 
39. touching falſe returnes, is confirmed. Cap: 


à N44 


It was accorded in 7 E. 2. by Sir Guilliam Inge chiefe juſtice of 1 
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Regiſt. 204. a. | 
7 E: 2, per les 


uſtices. 


N. B. 10g. as 


Li. . f. 118. b. 
Seignior Zane 


chars caſe, 


the inditement be taken in any other county, and removed into the 


* Hil. 2. H, 4. 
rot. 4. Thomas 
Markseveſq* de 
Carlile, treaſon. 
Lune poſt 
feſtum Mich. 
an. 1. H. 3. 
Sir Richard 
Empſon, treaſon. 
10 * 3 E. 6. 
Thomas Bon- 
ham, before 
Portman chiefe 
juſtice, and 
other juſtices, 
treaſon. 
2 Decem. 3 E. 6. 
before Lyſter, 
Mountague 
Cholmeley, &c. 
Robert Bell, 
treaſon. 
4 Auguſt. 10 El. 
ohn Felton, &c. 


4 H. 5. tit. enqueſt 55. 


HAT ſhall be done with them 
that make falſe returns (whereby 
right is deferred) as it is ordained in 
ſecond ſtatute of Weſtminſter, 
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CAP. 


ET pur ceo que mults misfeaſers ſont 
en la terre pluis que ne ſolent, et 
robberies, arſions, e homicides farts ſans 
number, et la peace meynes bien garde, 
pur ceo que 2 le roy fiſt faire 
nadgaires paſſes a Wincheſter, nad pas 
efte tenus: woit le roy que cel eftatute 
ſoit de novel envoy en cheſcun countie, et 
ſoit lie et publie 4 foits per an (1), 
auxybien come les deux graund charters 
(2), et firmement gardes en cheſcun 
point, ſur les paines que la cyens ſont 
aſſeſſes. Et a cel eftatute garder et 
mainteiner, ſoient charges les trois chi- 
valiers (3) que ſont aſſignes per mye 
les counties pur redreſſer les l 
encounter les grand charters, et de ceo 
eyent garrantie. 


Cap, 17. 


XVII. 


AND foraſmuch as there be more 

malefactors in the realm, than 
had wont to be, and that robberies, 
burnings, and man- ſlaughters are com- 
mitted out of meaſure, and the peace 
little obſerved, by reaſon that the ſta. 
tute which the king not lo 
cauſed to be made at Winchelter is 
not obſerved; the king will, that the 
ſame ſtatute be ſent again into ey 
county, to be read and publiſhed four 
times in the year, and kept in every 
point as ſtraitly as the two great char. 
ters, upon the pains therein limited, 
And for the obſerving and maintenance 
of this ſtatute, the three knights that 
be aſſigned in the ſhires for to redreſs 
things done againſt the faid great 
charters, ſhall be charged, and hall 
have their warrant therefore, 


(13 Ed. 1. ſtat, 2. q 1.) 


Vid, Flet. lib. 1. 
cap. 24. this ſta- 


The effect of the ſtatute of Wincheſter made at a parliament holden 


1 | . * 1 1 4 — | 
te 2 33 E. 1. is this, that from thenceforth every country ſhould 


ter recited, 


be ſo well kept, that immediately upon ſuch robberies and felonies 


committed, freſh ſuit ſhould be made, &c. 


Vid. li. 7.f. 6,7. 
caſes ſur ceſt, 


The letter of this ſtatute is generall; and firſt, concerning the 
place: if a man be robbed in his houſe, it is not within the meaning 


A* of this ſtatute. - Secondly, the time: if a man travell in the night, 
2j. and be robbed, he ſhall not take the benefit of this act, as you may 


23 E. 3 Ca. 11. 
27 Eliz. ca. 13. 


of Wincheſter. 


Pyer 23. El. 370. 
Btit. f. 20. 32. b. 


& 263. 160. 


Elegit, the ſtatute of W. 2. az. 1 


reade at large, lib. 7. ubi ſupra. : 
See the ſtatutgs of 28 E. 3. and 27 Eliz. which have in ſome points 
altered, in ſome explained, and added divers articles to this ſtatute 


Britton maketh mention of the ſtatute of Wincheſter in theſe 
words, /olonque noſtre ordinance de nous flatutes de Wincheſter, and of 
3 E. 1. So as he wrote not his book 1n 


5 E. 1.as Priſot ſuppoſed: neither died he in 3 E. 1. avno Den. 


booke after 13 E. 1. 


And it appeareth by Fleta, ub; ſupra, that the time given to * 
country by the ſtatute of Wincheſter is not within 40 daves, 387. 
booke of ſtatutes lately printed miſtakes it, but infra dimid" ami, 


and fo 1s the printed booke of ſtatutes by Berthelet; and therefore 


it would be reformed accordingly. True it is, that the 


ſtatpte of 
15 E. 


A 


1272. as Bale, fol. 111. hath miſtaken; but certainly he wrote his 


Cap. 17. Articuli ſuper Chartas. 


3 B. z. doth expreſly ſet downe 40 dayes ; but yet the words of 
* tatute of Wincheſter muſt remaine as they were. 23 

ror actions brought upon the ſtatute of Wincheſter, ſee Hil. 4 
H. 8. rot. 525. Paſch. 4 H. 8. rot. 310. Mich. 6 H. 8. rot. 1. 
vaſch, 12 & 13 Hen. 8. rot. 4 Eliz. rot. 508. &c. which were 
before the ſtatute of 27 Eliz. 

See Trin. 28 Eliz, rot. 75. Aſhpoles caſe, and Trin. 29 El. rot. 
1027. Milborns caſe. 

Which precedents I have addded, becauſe they ſerve both for 
expoſition of the ſaid ſtatutes, and for direction to the party grieved 
to attaine to the benefit of the ſame. 

If any deſire to ſee ſome precedent neerer the making of the 
fatute of Wincheſter, let them ſee the record of that notable caſe 
of Ellice Caller in 2 E. z. and they ſhall perceive, that actions 
grounded upon this ſtatute were not ſubject to ſuch captious and 
curious exceptions, as now they be. There the caſe was, that 
Ellice Caller was robbed in the hundred of H. in the conſines of 
two counties, &c. and brought his action upon this ſtatute, and had 
judgement, and ſued execution to the ſherife of Stafford, who re- 
turned, that he-had levied x. marks of the men of the biſhop of 
Coventry and Litchfield of the hundred of H. the biſhop came and 
{aid, that the hundred of H. was of the right of his church of Saint 
Cadde of Litchfield, and ſhewed forth to the court the charter of 
king Richard the firſt, by the which he granted to E. then biſhop 
of Coventry and Lichfield, and to his men, that they ſhould be 
quit of murder and larceny, that is, to be quit and diſcharged of 


+569 
28 E. 3. ca. 11. 


Lib. intr* Raft, 
580. 

Lib. 7. fo. 6. 
ubi ſupra. 
Lib. intr' Co. 
fol. 348. 


Lib. 7. fol. 6. 
ubi ſupra, 


Hill. 2 E. 3. 
fo. 6. & 7. 
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every thing that lyeth in charge of his men, by reaſon of murder 


or felony; as of amerciaments and of preſentments of murder and 
felony. But the authority of the booke is, that the biſhops men 
ought not to be diſcharged, and Shard that giveth the rule, giveth 
alſo two reaſons thereof. . | 
Firſt, that the charter of Rich. 1. could not diſcharge this action, 
for that at the time of that charter an action againſt the inhabitants, 
by reaſon of robbery, &c. was not granted, but it was granted long 
after, that is to ſay, in a#no 13 E. 1. and we doe not entend, that by 
icalon of the charter, being more ancient then the ſtatute of Win- 
cheſter, you may barre or diſcharge the execution, 
><condly, albeit the king by his charter may grant, that a man 
ny be acquited againſt him and his ſucceſſors, yet thereby the 
tion or right of the party cannot be taken away. 
? The burgeſſes of the towne of Tewkſbury in the county of Gloceſter 
cought an action of debt upon the ſtatute of 8 H. 6. which hath re- 
ns to this ſtatute of Wincheſter, if ſatisfaction be not made for 
t : robbery therein mentioned within 15 dayes after proclamation, 
3 action is given againſt the comminalties of the foreſt of Deane, 
5 = are adjacent to the river of Severn, and of the hundreds of 
* 5 and Weſtbury, and the writ was, Præcipe communitati fo- 
rp de Deane, et hundredis de B. & W. and N T4 was taken to 
fink, * for that the writ ought to have been, Præcipe communitati 
A 1 * Deane, er hundredorum de B. et N. according to the words 
wage. WO of 8 H. 6. as one entire comminalty ; and yet the writ 
: 2 good, for that it was the ſame in effect, though it had 
* Frys if it had accorded with the words of the ſtatute. 
Er ge " » that one that took 80 500 him the profeſſion of the law, 
bar boc don, that all the ſuperfluous caſes of the law reported in 
es Might be rejected, and left out of the next impreſſion, 


ard 


11 H. 6. fo. 47. 2. 
8 H. 6. ca. 27. 


„ „ Te 
- * of * 


e 


| |, £8 Articuli ſuper Chartas, Cap. 18, 


and principally thoſe that Fitzherhert had not vouchſaſed to ab. 
But Ds the motion was ſuperfluous and ſmoakie, ws berge 
| vaniſhed ; for there is no caſe reported in our bookes, but is worth 
/ of obſervation; for thereof great uſe may be made at one tad 
* ** if ag well _ , ood and remembred, and we ſhould 
ve been right ſorry, if theſe two excellent caſe 
others, had 1 Fa rejefed, — 
(1) Et ſoit bye et publie 4 foits per ann.] This is evident. 
(2) Auxybien come les deux grand charters.) Here it is to be ob. 
ſerved, that Magna Charta, and Charta de forefta are called, hs das 
grand charters, 
By the firſt chapter of the acts of this parliament it is provided, 
that theſe two charters ſhal be read foure times every yeare before 
. the people in full countie, that is to ſay, in the next county after the 
feaſt of Saint Michael, and after the feaſt of the nativity of our 
Saviour, after Eaſter, and after the nativity of Saint John Baptil, 
and ſo oft, and at thoſe times, ought the ſtatute of Wincheſter to 


be read and e | | 
(3) Sort charge les trois chivaliers.) Theſe three knights are au- 
thoriſed before cap. 1. | 


[ 572 ] CAP. XVIII. 


73 N droit des waſtes et deſtruftions F OR redreſs of waſtes, and de- 

faits en gards per eſcheators et ſtructions done by eſcheators or 
ſubeſcheators (1) de meaſons, bois, ſubeſcheators in the lands of wards, 
partes, viuers (2); et de touts auters as of houſes, woods, parks, warrens, 
choſes, que eſchient en les maynes le and of all other things that fall into 
roy (3): voit le roy, que celuy.que aver” the king's hands; the king will, that 
le dam reſcere, eit briefe de waſi (4) he which hath ſuſtained damage, ſhall 
en la chancery vers leſcheator de jon have a writ of waſte out of the chan- 
fait, ou ſubeſcheator de ſon fait, fil eyt cery againſt the eſcheator for his att, 
de quoy reſponder, et fil nad de quey, ci or the ſubeſcheator for his act (if he 


reſpond” ſon ſoveraigne (5) per autiel have whereof to anſwer) and if he 


peine, quant as damages, come dar- have not, his maſter ſhall anſwer by 

reine ordeine eft per eflatute (6) ſur like pain concerning the damages 

ceux que font waſt en gardes. as is ordained by the ſtatute for them 
that do waſte in wardſhips. 


(6 Ed. 1. Nat. 1. c. 5. 14 Ed. 3. ftat. 1. e. 13. 36 Ed. 3. c. 13, Regiſt. 72. Raſt. 693. 12 Cu. . 
C. 24+) Wm; 


36 E. 3.ca.13 Where ſome have thought that the eſcheator and undereſchea\o 
& Magna Chart. are not within the ſtatute of Magna Charta; and therefore in = 


ON int the title of confirmatio chartarum is not apt 35 be, 
point the ti confi | 
chapter, let them reade the ſtatute of 36 E. 3. and they will be 

* Regit. zor. (1) Per een eſche Of their ® names, and when 

cap. Eſcheatrie, (1) er eſcheators et ſub eſe alors. ] of their number 


Hier. ca, 1. ö. they are derived, of their antiquity and office, 8 
rag bog in ancient time, and what alteration hath been b) acts | wk 
51 H. 3. | 
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lament of later times, you may reade in the firſt part of the In- 


itutes. - 5 . 
" 2) Parkes, viuers.] Here vivers, vivaria, are taken for fiſh- 
nds and warrens, as heretofore we have obſerved. 


3) Et de touts auters choſes, que eſchient en le maynes le roy.) 


That is, of all other things which caſually fall, or eſcheat, or come 


into the kings hands. ; 
(4) B. 2 de waſte.) > For the action of waſt againſt the 


eſcheator, ſee the Regiſter, F. N. B. &c. 


(5) Rejpond* fon foveraigne.] Reſpondeat ſuperior, that is, the 


eſcheator ſhall anſwer for the deputy eſcheator, or under- 


eſcheator. 
(6) Per eftatute. 
6 E. 1. cap. 5. and W. 2. anno 13 E. 1. cap. 21. 
And it is to be obſerved (that we may note it once for all that 
in this and other ancient acts of parliament that have relation or 
reference to any former, there is not any mention made of the yeare 
or chapter of the former ſtatute, but the generall reference was 


then thought the ſureſt, and the more parliamentary way. 


CAP. XIX. 


DE rechiefe la ou leſcheator, ou le 


viſcount ſeiſient en la mayne le 


That is, by the ſtatute of Gloceſter, aue 


37¹ 


Brit. fol. 33, 34. 
Flet. lib. f. ca. 6. 
Rot. Pari. 
18 E. 1. fol. 7. & 
21 E. 1. rot. 1. 
28 E. 1. cap. 18. 
29 E. 1. de 
eſcheat. 14 E. 3. 
cap. 8. 1 H. 8. 
c. 8. F. N. B. 100. 
Stamf. pr. 81. 
I. part of the In- 
ſtitutes, ſect. 4+ 
2 See the firſt 
part of the Inſti- 
tutes, ubi ſupra. 
Regiſt. 72. 
F. N. B. 59. b. 
Vet. N. B. fo. 36. 
Stamf. prer. 81. 
14 E. 3. ca. 13. 
36 E. Jo Ca, IJ» 
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F ROM henceforth, where the 
eſcheator or the ſheriff ſhall ſeiſe 


roy (1) auters terres, la ou il nad rea- | 
fon de ſeiſier: et puis quant trove ef1 la 
non reaſon, les iſſues du meſne temps 
ont eftre ceo en arere retenus, et nemy 
rendus, quant le roy ad la mayne ouſte : 
voit le roy que deſormes, la ou terres 
font int ſeiſſes, et puis la mayne ouſte 
pur ceo que il nad reaſon de ſefier, ne 
ces tener, ſoient les {ſues pleinment 
rendus a celuy a que la terre demur t, 
et avera le damage reſceive. 


other mens lands into the king's hands 
(where there is no cauſe of ſeiſer) 
and after, when it is found no cauſe, 
the profits taken in the mean time 
have been ftill retained, and not re- 
ſtored, when the king hath removed 
his hand; the king will, that if here- 
after any lands be fo ſeiſed, and after 
it be removed out of his hands by 
reaſon that he hath no cauſe to ſeiſe 
nor to hold it, the iſſues ſhall be fully 
reſtored to him to whom the land 
ought to remain, and which hath ſuſ- 


tained the damage. 


Vide W. 1. cap. 24. (Regift. 314. Raſt. 604.) 


8. ee the ſtatute of 29 E. 1. de eſchaetoribus, commonly called the 
bs ute of Lincoln, made the yeare after this law; and upon theſe 
0 ſtatutes ten points are to be obſerved ; | | 
f That by the common law, although the ſeiſure was not law- 
et for the meſne profits upon the livery, or ouſter le mayne, the 
Patty grieved was not reſtored to the meſne profits, which miſchiefe 
* by theſe two ſtatutes. 
lic Ifues are intended rents and things leviable by the eſcheator, 24 F. 3. 28, 29- 
may be reſtored, though the eſchgator hath accounted for 59+ 5 E. 3. 6- 
them, 
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19. 
them, and not paid ; but the mony, bein 8 
fers, ſhall not i reſtored. AP bode. kings cof. 


3. That though both theſe ſtatutes ſpeake one! | 
mayne, yet being both beneficiall Lins The en 
to the party grieved, by equity they extend to liveries, 

4- Where the words ſeem to extend onely to ſeiſures beſo 
office, and after by the office that is found the king is not intitled, 
yet by conſtruction the ſame extend onely to ſeiſures after ofice 
found. See hereafter verbo Seiſent. 


24 E. 3. 33. 5. Theſe ſtatutes extend by equity to oer le nayns, and 
9 by * ＋ 4 manus upon petitions, and monſtrans de droits, not only in e 
2 56. : cerning wardſhip, but freehold and inheritance. 


6. Theſe ſtatutes extend alſo by like equity to oufter le may 
upon traverſes, although traverſes were nvt in uſe at the time of 
| the making of theſe ſtatutes. | | 
28 H. 6. fo.g. b. 7. By the faid ſtatute of 29 E. 1. if any former office or record 
5 * Ar be found after livery, or o«/ter le mayne, that maintaineth the title, 
4H. ** Does by reaſon whereof the king is ſeiſed, the king upon that re- 
$ El. 248, 249. cord ſhall not reſeiſe maintenant, but thereupon ſue out a ſcir 
21 E. 3.1. 21a. facias, Oe. 
15. 12 R. 2. li- 8. But if an * office be found, which doth entitle the king to the 
22 5 8 land by a title growne to him ſince the livery, or oufter le mayne, 
dal Cant neither of theſe ſtatutes reſtraine the king, but that he may reſeiſe 
36. 9 E. 4. without a ſcire facias. 
Gly 32. 9. There is a diverſity, when the party hath a livery or oufer 
* 18 E. 3. liver. le nayne upon an inſufficient office, or by erroneous proceſſe, there 
24 E. 3. 65. though the party hath right, yet the king ſhall deſeile without ir- 
arcies Cale. : * n 2 
44 E. 3. 12. Ja: for a livery miſ-{ued is as it had been never ſued, and the 
Sramf. pr. fol. ſtatute of 29 E. 1. is to be underſtood of a livery or oufter le mayre, 
11. & 80, 81. duely and lawfully ſued for that which is inſufficient is nothing in 
* reſeif. 13. Jaw: but when the party ſueth out his livery or oufer Ie mayne duely 
24 F. 3. 33* and according to law, where in truth he hath no right, but'the 
king, if he had been appriſed of his title appearing of record, no 
livery or outer le mayze ought to have been granted, yet there upon 
that record the king cannot reſeiſe without a ſcire factas. : 
{ 573] 10. Some have holden, that at the common law he that was in 
poſſeſſion of the land, &c. by judgement, as in caſe of an oufer 
mayne, livery, or amoveas manum, that no reſeiſure could be made 
for the king without a ſcire facias, and therein to avoid the former 
record by matter of as high nature: for the generall rules of las 
be, Nihil tam conveniens eff naturali æguitati, umumquodque difobot 
eo ligamine, quo ligatum eft : et judicia ſunt tanquam juris dia, it pri 
Veritate accipiuntur. ; ; ey A 
5 E. 6. tit. Of- (1) Seifient en la mayne le rey.] This ſeiſure 1s intended after 


Bee. Br. 55. Lib. office: for before office lands or tenements cannot be ſeiſed ind 


3 fol. 169. Paris the kings hands, and ſo is the common experience at this cay 
W See the ſtatute of W. 1. cap. 24. | ED uh 
| That we paſſe over nothing that the ſtatute of 29 E. l. ** 
us occaſion to remember which is worthy of obſervation: it 1 8 
ſaid, that the ſtatute was . to be obſerved 4: pon” 
venerabilis patris Walteri de Langton, Covent? et Lichfield | a * 
tunc ej uſcdlem regis theſaurarii, et Jobannis de Langton . * 

then had the Tealing with wards, &c. we will ſpeak ſome n 

both theſe great officers. ah 8 

5 This 


mo © ,..J.0 ff fZ) 7: => ky re 


So 2aDNQyuoOo mp Gr bd ,. cru 


= 


regni regis E. filii regis 


| Uueſtion for th 
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Walter de Langton, a gentleman of an ancient and faire 
22 family, _— lord treaſurer of England in the 23 
rears of king Edward the firſt; he was a grave and a wiſe man, 
* was much favoured by the king, and in great authority under 
him, the rather, for that he with great diſcretion and moderation 
did 'wiſely diſſwade prince Edward (who after was king by the 
name of Edward the ſecond) from ſuch diſhonourable and diſſolute 
courſes as he took, and was the principall motive that Pierce Ga- 
veſton, the wicked corrupter of the princes youth, was baniſhed 
the. realme, The prince in requitall hereof, on a time pong 
other injuries, gave the treaſurer foule and diſgracefull words, 
whereof the = king underſtanding, deemed the offence done 
anto himſelfe ; for ſo I find it of record in the ſame kings time, 
which record ſpeaketh in theſe termes: Et hoc expreſiè nuper ap- 
paruit, cum idem rex filium ſuum primogenitum, et chariſſimum princi- 
zen Malliæ, pro eo quod guæ dam werba graſſa et acerba cuidam miniſtro 
fur dixerat, ab hoſpitio ſuo fere per dimid' an amovit, nec 1þſum filium 
ſum in conſpectu ſuo venire permiſit, quouſque dicto miniſtro de pred” 
tranſoreſſione ſatisfecerat + quia, ficut honor et reverentia qui miniſtris 
dmmini regis ratione oſſicii fiunt, ipſo regi attribuuntur : fic dedecus et 
coutemptus miniſtris ipfius domini regis fat" eidem domino regi infe- 
runtur. But we are ſorry to remember, that the favour of a king, 
and the height of proſperity, which rightly uſed are the bleſſings 
of God, ſhould make him preſume to defile his hands with cor- 
rupt and ſordid bribery, and to beguile hunſelfe to thinke that no 
man ſhould dare to bring him in queſtion. True it is, that he was 
judicially convicted in the farſt yeare of king Edward the ſecond, 
but it was before foure of the principall judges of the realme and 
in effect upon his owne confeſſion, 

All theſe briberies you may reade in a bundle of the records 
remaining in the treaſury, intitled Placita apud Winſor coram Ro- 
berto de Brabazon, Will* de Bereford, Rogero de Heigham, et Will 
Inge jufticiariis, c. aſſignatis in cro Sandi Andra apoſtoli, anno 

K primo, rot. 3. 8. 14. Oc. Servile e ex- 
pilationts crimen, ſola innocentia libera. Hiſtories may ſafely be be- 
leeved, when there is a record to warrant them. : 

John Langton named alſo in.the a& of 29 E. 1. was then biſhop 
of Chicheſter, and lord chancellour of England, he was of a great 
{pirit, and feared not the face of great men in that dangerous time 
to doe that which he ought: for whereas Thomas the noble earle 
of Lancaſter had lawfully married Alice onely daughter and 
heire of Henry Lacie earle of Lincoln, ſon and heire of William 
de Longa Spatha earle of Saliſbury ; and John earle Warren and 
of Surrey had to wife the kings niece, that is, Joan daughter of 
Henry earle of Barre, and of Elinor his wife daughter of king 
Edward the firſt, yet the ſaide earle Warren by great force and 
lirong hand (ut dicebatur afſenſu regio cauſed the id 
e be fetched from the earle of Lancaſters houſe 
1, ord in Porſetſhire, and in great pomp and bravery (in 
ecfight of the earle of e ee be brought to him to his 
This 0 0 egate in Surr Ey. where they lived in open advoutry. 
is worthy biſhop looking neither above him nor about him, but 

cording to his office and duty called the ſaid earle Warren in 
e ſaid ſhamefull and open adultery, and by eccle- 
call cenſures excommunicated him for the ſame, as he well 


deſerved; 


Alice coun- 


573 


Coram rege 
Mich. 33 E. 1. 
Rot. 75. 


[574] 


Vid. Paſch* 
$ E. 2. rot. 111. 
Coram rege. 
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deſerved: in revenge whereof the earle, adding a new of 6 


TY = Ra the old, came with many of his followers weaponed for the h 


poſe towards the biſhop, to lay violent hands on him : — 
ſhop himſelfe being a man of r courage, and 3 - 
tended with gentlemen and other his houthold ſervants, u fg 
ſtanding thereof, they addreſſed themſelves, and having 8 way 
telves in good order, iſſued out, and encountred with 42 wa 
his men, and not onely manfully defended themſelves — * 
barbarous attempt, but valiantly overcame the earle and his fl. 
lowers, and took them into their poſſeſſion, and laid the earle 4 
his gallants faſt in priſon by the biſhops commandement, Is 


Armague in armatos ſumere jura Anunt. 
But, fearing that one of Virgils verſes ſhould be applied to us, 


To dle 


Virz. 5. ZEneid. 


Sed jam age, carpe viam, ſuſceptum perfice munus, 


We will returne to our ſtatute. 


CAP. XX. 


ON IG ME eft que nul orfeure 
d Angleterre ne ailors de la ſeig- 
niorie le roy, ne ouere, ne face de ci en 
avant nul manner de veſſel, ne joialx, 
ne auter choſe dore ne dargent, que ne 
foit de bone et veray allay, cſtaſſavoir, 
ore de certaine touche (1), et argent 
del allay del eflerling (2), ou de meliar 
allay, ſelonque le volunt de celuy, a que 
les cuerers ſont, Et que nul over pejor 
urgent que money (3). Et que nul 
maner de veſſel dargent ne depart hors 
des maines des ouerours, tanquel el ſoit 
aſſay per les gardeins de la miſter 
(4) et auxy que el ſoit ſign” dun teſte 
dun leopard (5). Et que nul ne ouere 
3 ore que de touche de Paris (6). 
t que les gardeins du miſterie allent 
Boe en /hope enter les orfeours, aſ- 
faiants que lore ſoit tie! come la touche 
 avanidit; Et ſils trovont ul pejor que 
la touche, que lour fait forfeit al roy. 
Et que nul ne face auneux, craix, ne 
firmaux (7). Et nul ne mett' pire en 
ore, fi il ne ſoit naturel (8). Et que 
taillours des aimans et des ſeales, rend- 
ant a cheſcun ſon dargent et dore 
auay avant come ili le purront ſcaver 
fur lour foialtie. Et les joyaus dore, 


FF is ordained, that no goldfmith 

of England, nor none otherwhere 
within the king's dominion, ſhall 
from henceforth make, or cauſe to be 
made, any manner of veſſel, jewel, or 
any other thing b or ſilver, ex- 
cept it be of and true allay, 
that is to ſay, gold of a certain touch, 
and ſilver of the ſterling allay, or of 
better, at the pleaſure of him to whom 
the work belongeth; and that none 
work worſe ſilver than money. And 
that no manner of veſſel of ſiluer 


depart out of the hands of the work- 


ers, until it be eſſayed by the wardens 
of the craft; and further, that it be 
marked with the leopard's head; and 
that they work no worſe gold than 
of the touch of Paris. And that the 
wardens of the craft ſhall 70 from 
ſhop to ſhop among the goldſmiths, 
to eſſay if their gold be of the ſame 
touch that is ſpoken of before; and 
if they finde any other than of the 


touch aforeſaid, the gold ſhall be for- 


feit to the king. And that none 
ſhall make rings, croſſes, nor locks, 
and that none ſhall ſet any ſtone in 
gold, except it be natural, And Oz 


grav ers 


Cap. 20. 


il; ont entermaines de veil ouere, 
ils ſeu delrveront a plus toft que 


ils purront. Et fils * achatent deſor en 
waunt de meſme cell oueraige, que ils 


lachatent pur defere, et nemy pur re- 


bender. Et touts les bones villes 
Dengleterre, la ou il y ad orfeures, que 
il facent per meſme leflatute, come 
gur de Londres font. Et gue un 
veigne de cheſcun ville pur touts, a 
Londres, de quer lour certaine touche. 
Et f ull' orfeure ſoit attaint que auter- 
ment le face que deſuis neſt ordeine, 
ſit punie per priſon, et per ranſome a 
la volunt le roy. Et en touts les choſes 
deſuis lite, et cheſcun de els voit le roy, 
et tenend” il et 8 councel, et touts ceux 
que a ceſt ordeinment fuerent, que le 


drait et la ſeigniorie de la corone ſaves. 


hy ſcient per touts, Ic. (9) 


(Altered by 8 & 9 W. 3. c. 8. f. 9. and 6 G. 1. c. 11. f. 41. 
2 H. 6. c. 14. 17 E. 4. c. 1. 4 H. 7. c. 2. 18 El. c. 15.) 


(1) Ore de certeine touche.] The pound of gold and ſilver con- 
taineth 12 ounces : 12 graines of fine gold make a caret, 24 ca- 
rets of fine gold make an ounce, 12 ounces make a 


pol of the touch of Paris; but by the ſtatute of 18 Eliz. 22 carets 


e make an ounce. 


(2) Et argent del allay de efterling.] In our law it is called fer- 
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2 or cutters of ſtones and of 
ſhall give to each their weight 
of ſilver and gold 10 near as they 
can) upon their fidelity; and the 
jewels of baſe gold which they have 
in their hands, they ſhall utter as faſt 
as they can; and from henceforth, if 
wy buy any of the ſame work, they 

buy it to work upon, and not to 
ſell again; and that all the good 
towns of England, where any gold- 
ſmiths be dwelling, ſhall be A. 46 
according to this eſtatute as they of 
1 and that one ſhall come 


from every good town for all the re- 


ſidue that be dwelling in the ſame, 
unto London, for to be aſcertained 
of their touch. And if any. gold- 
ſmith be attainted hereafter, becauſe 
that he hath done otherwiſe than be- 
fore is ordained, he ſhall be puniſhed 
by impriſonment, and by ranſom at 
the king's pleaſure, And notwith- 
ſtanding all theſe things before- men- 
tioned, or any point of them, both 
the king and his council, and all they 


that were preſent at the making of 


this ordinance, will and intend that 
the right and prerogative of his 
crown ſhall be ſaved to him in all 
things. | 


21 Jac. 1. c. 28. 37 E. 3. c. 7. 


See hereafter in 
this chapter. 

und of fine 

18 Eliz. cap. 15 · 


"gum. For the name of eſterling or ſterling money there be di- 


vers opinions, 


Our hiſtorians thinke it is ſo called, ab effgie ſturni, aviculz, ques Polid. Virg. fol, 


in altera parte nummi impreſſa fuit, nam flurnus anglice ſterling di 
| , Wee fein 63+ 
tur, Se. wel quod numulus in altera parte haberet notam ftellz, quam 


Anzli ſter vocant. 


Rn with the conceit of the ſterlin 
Yuan in his gloſſe upon the covinciall 


The Scots thinke it ſhould take his name of a towne in Scotland, 


ed dtnveling, alias Sterling. 


304, &c. 
agreeth - Linwood the ci- * Tit. de teſta- 
conſtitutions. nne 

Item quia verbo 


centum ſolid. 


* 


But 


37 E. 3. cap. 7. 


Maſter Skene? 


- 
* 
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The name. But the eſterling or ſterling peny tooke the name of | 
Horend. parte men, being Eſterlings, that both coined it, and Lave it -=_ — 


poſter. an"4” the florence of gold is called of the Florentines, and the 

_ TR” of the Portugals, c. ai bah 
Nas Chart. 16. And the eſterling penny was firſt coined by the Efterlings in 

The time. the reigne of Henry the ſecond; and now money af that allay i 

* na counted the lawfull money of England. | 

The — oo 20 pence of ſilver made an ounce, and twelve ounces made 3 


pound of fine filver, and eleven ounces of fine filver, and one 
err of allay maketh a pound weight of ſterling ſilver intended by 
1s act. 
By the ſtatute of 18 Eliz. plate of filver ought to be of the fines 
of xi. ounces two peny weight, | 
9 H. 5. frat. 2. Allay is the mixture of a r metall then filver or gold, called 
1 * & 6+ , in our bookes falſe metall. | 
uy F = * And if more allay be put into the money then is limited to them 
by .the indenture between the ma. he them, or make it of leſſe 
weight, it is treaſon, and herewith agreeth Britton, treating of 
Brit, fol. 10. b. treaſon, where he ſaith, Auxy le feſors de noftre money counterfrit, 
Flet.li.1. c. 22. us de allay mys en noſtre money gue miſter ne ſerra folanque le forne 
ct v/age de neftre realme, and hereunto accordeth Fleta. 
What kind of [he ancient currant filver was the penny: for fo I find in the 
Turi Regiſter in an action of account againſt a receiver, the plaintife 
N. 4,0 ſuppoſed the defendant to be receptor denariorum : and when a man 
de 31 E. 1. de Wageth his law in an action of debt, the entry is, quod non debet 
ord. menſur. lib. 22 guærenti I. libras nec aliquem denarium inde. And at the 
intrat. making of this ſtatute in 28 E. 1. the peny was the currant money 
of England: it is called in Latine denarius, and very aptly to be 
Denarius unde. derived à numero denario, as it is taken by us; guilibet enim denarius 
576] argenti valebat 10. denarios æris: denarii didti, quia denos are va- 
lebant ; quilibet denarius puri auri valebat 10. denarios puri argenti, 
Penny in Engliſh cometh of the Saxon word pennyz. 
Rot. chuf. an. In 13 H. 3. there was found by a plowman in tilling the earth 
13 H. 3. money in veſſels ſo ancient, as it was not knowne; the record 
ſaith, De weteri moneta ignota in doliis arando reperta, Ic. 
Rot. clauf. an. The richeſt king of England of treaſure, that I have read of, 
was king Henry the ſeventh, who left at his death in ready 
mony fifty and three hundred thouſand pounds, moſt of it in ſo- 
W J Tue ſenſe hereof i 
7 E. 3. cap. 7. (3) Et gue nul cure, pejor argent gur monie.] The ſenſe bereot 15, 
2H. 5 Ca. 4. 9 | gild W r Pr of the fines of ſterling ; for 
Sta. a. 2H. 6. fuch ought the mony to be, and all filver veſſel! ought to be of the 
2 ns allay of good ſterling : for the plate of England Is both for the 
honour, and riches of the realme. ; * 
(4) Tangue i foit afſaie per les gardens del miſßerie.] This 1s 
evident of itſelſe. BE FE 
(5) Auxy que ſoit dun tefte de leopard.) This is obſerved ** 
37 E. 3. cap. 7. this day: the ſtatute of 37 E. z. added, that every goldſmith ſho f 
have his private marke, &c, to the end it may be knowne . 
made it ; begdes the ſurveyors mult ſet their marke; and 3 g 
alphabeticall letter muſt be alſo ſet unto it, fo as it muſt have fore 
markes. ; | E. 
For theſe matters ſec the ſtatutes of 2 H. 6. ca. 14+ 17 94 
ca. 1. 4 H. 7. ca. 2. 18 Eliz. cap. 114. 
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(6) Er que nul ne oure pejor ore que de touche de Paris.) Of chis 
ſaficient hath been ſaid before. 

(7) Et que nul ne fac* auneux, croix, ne firmeaux.) This branch is 
repealed by 21 Jacobi regis, cap. 28. verſus finem. 

(8) Ft nul nett pier en ore, fi il ne fait naturel.] Counterfeit 
tones ſhould not be ſet in gold, to the end that the ſubje& ſhould 
not be deceived thereby. | 

(%% Que le droit et te ſeigniorie de la corone ſaves luy ſoient per 
zuts,] Here is offred juſt occaſion to ſpeake what prerogative the 
king hath in filver and gold, and firſt and principally in making 
of money currant within the realme, 

It is ſaid by thoſe that were of councell with the king in the 
caſe of the mines, that it doth pertaine to the king onely to put a 
value to the coine, and to make the price of the quantity, and to 
put a print to it; which being done, the coine is currant for fo 
much as the king hath limited. Before we ſpeak to this, let us ſee 
what our ancient authors and acts of parliament have holden and 
enacted concerning the monies of England in genere, and then ſhall 
we the better conceive of this opinion. 

The Mirror treating, Des articles per veiels roys ordeins, ſaith thus, 
Ordein fuit que nul roy de ceft realme ne poet changer ſa money, ne im- 
pairer, ne amender, ne auter money faire, que de ore ou dargent ſans laſ- 
ſent de touts ſes counties, that is, without aſſent of parliament. __ 

For the better underſtanding hereof, and of that which ſhall be 
ſaid hereafter, it is to be nr quod metallorum ſunt ſeptem 
ſtecies, dix. aurum, argentum, @5, five cuprum (fic ditum, quia pri- 
mo inventum fuit in Cypro) annum, ferrum, plumbum, et aurichalebum. 
Now as to the making of coine theſe metals by the law of Eng- 
land are ſubdivided in metallum legale, five verum, et metallum illegi- 
timum five falſum. And this ſubdiviũon appeareth both by act of 
parliament, and by our bookes. 

Puicunque in emptionibus et wenditionibus obulum ſeu quadrantem le- 
galis metalli, et debitam habentem formam recuſare pre ſumpferit, tan- 
quam regiæ majeftatis contemptor capiatur, et in carcerem detrudatur. 
by this act it appeareth, that no ſubje& can be enforced to take in 
buying or ſelling, or other payment, any money made, but onely 
of law full — that is, of ſilver or gold, as the Mirror hath told 
you, and by this it is proved, that having reſpect to money, there 
15 an unlaw full metall, and theſe be the other five. 

The mony of England is the treaſure of England, and nothing 
is ſatd to be treaſure trove but gold and filver. See the third patt 
of the Inſtitutes, cap. Treaſure trove. And this is the reaſon that 
the law doth give to the king mines of gold and filver, thereof to 
make money, aad not any other metall which a ſubje& may have, 
becauſe thereof money cannot be made. And hereof there is 
great reaſon, for the value of money being the meaſure of all 
contracts, &c. is in effect the value of every man. And herewith 


agreeth the booke in 3 H. 7. Qaed ille qui facit monetam contra or- 


dnationem, Ic. allaiatam, wiz, alcamino, vel alio falſo metallo, pro- 
ditio o, where all the ſaid five baſe metals (as to be put in coine) 
are deemed falſe metals. Bracton calleth money made of them 
nnetem reprobam, et monetam falſam. | 

f To omit many things that might be ſaid to the ſame intent, and 
o confirme this point with an a& of parliament made in the 25 


« Insx, 30 yeare 
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Plo, com. 316. 


Mirror, cap. ts 
983. 


Eucilides, lib. T, 


cap. 1 


Geo. agrieol. 
lib. 10, cap. 1. 
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Statutum de di- 
mi ſſione denari- 
rum, an. 

20 E. 1. Vet. 
Mag. Chait. 
fol. 167. 


Pl. com. 316. the 
point ad udged. 
In nummis tria 
requiruntur, me- 
tallum gale, 
pondus, æ forma... 
3 H. 7. ubi ſupra. 
E. 3. cap - 2. 
Glanv. lib. 14. 
cap. 7. 

Bra. lib. 3. 
fol. 118. 

Filet. lib 1. c. 24. 
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25E. 3. cp. 13. yeare of the reigne of that wiſe and victorious king Edward the 
27 * ſtat. 2. third, in theſe words: ce Item, it is accorded, that the mony of 
made chirdpare © gold and filver which now is currant, ſhall not be impaired in 
of the Inſtitutes, © weight, or allay, but as ſoon as a good way may be found, that 
cap. Felony, by © the ſame be put in the ancient ſtate, as in the ſterling.” 
bringing in of By this act three things are to be obſerved: 1. That the money 


certaine coine, f England muſt either be of gold or filver: 2. That the currant 


_ money of England cannot be impaired either in weight or in allay: 
3- That the allay of the ſterling was the ancient currant mony of 
"DE England. And herewith agreeth the ſtatute of 9 H. 5. 
ot. Parl. | 


By an act made, not in print, it is enacted, that filver ſhall be 
coined according to the old eſterling in poize, and allay, to be cur- 
rant amongſt the ſubjects, and not to be carried over, on paine of 
death. And if the Flemings ſhall coine their filver accordingly, 
that the ſame be currant amongſt merchants. And that the ſterl- 
ing mony was the ancient currant money of England. That in the 
Rot. fin. an. raign of E. 1. there were divers white monies called pollards, 
0 + . crocards, ſtaldings, eagles, leonines, and ſteepings artificially made 
Wall as. 309% of ſilver, copper, and ſulphur, and yet currant within the realme; 
28 E. 1. and for that two pieces of thoſe monies were but of the value of 

one ſterling, king E. 1, by his proclamation utterly forbad the 

See Matth. fame. And yet to look ſomewhat higher, Matth. Paris 33 H. z. 

ENT FE IE Be pag. Denarius Anglia qui nominatur flerlingus rotundus fine ton- 

fura ponderabit 12 grana frumenti in medio ſpice, et 20 denarii faciunt 
unciam, et 12 uncie faciunt libram, c. 

And yet to aſcend to former times, Hæc ſunt jura que rex Ar- 

gliæ ſolus et ſuper omnes habet in terra ſua, Ac. viz, murdrum, falſa- 


17 E. Js NUs 15. 


Inter leges H. 1. 
cap. 11. de jure 


of ria monetæ ſue, incendium, hamſockna, forſtall', firdinga, flemen firme, 
premeditat' afſultus, roberia, &c. 
But I will deſire the ſtudious reader to caft his eyes upon the 
| lawes before the conqueſt. | 

Inter leges Si quis num mum corripuerit, ei manus ſcelere violata præciditor, can- 
2 —_ que prece wel pretio redimi nefas efto, Cc. 
: * n — 8. & In dimenſfone et pondere nibil efto iniguum, ab iniquitate deinceps qui/- 
Canuti regis, gue temperat, &c. 
cap. 8. And melting of the good monies of the realme, and altering the 


7 E. a. cap. 12. ſame into baſe coine was deemed in parliament amongſt the reſt of 
| the calamities that then fell upon this realme. And that the law - 
578 ] is this, it is beſt for the king; for by the impairing of the coine of 
England either in weight or in allay, the king hath the greateſt 
loſle both in his owne revenues, forfeitures, and ſubſidies, and allo 
in the diſvaluation of his ſubjects: for the king can never be rich, 
or his kingdomes faſe, when his ſubjecis be poore, and the fre- 
neſſe and goodneſſe of his coine is inter nagnalia et regalia 
coronæ. | 
25 E. 3. cap. 20. At the aforeſaid parliament of 25 Ed. 3. another excellent - 
was made in theſe words: * Item, it is accorded and aflented, t 
« the moniers, and other wardens and miniſters of the money "x 
receive plate of gold and filver by the weight, and not fox i 
« ber, and in the ſame manner ſhall deliver the mony, * 1 
«« ſhall be made, by weight, and not by number, without de 5 1 
Queen Elizabeth C Angliz amor) finding in the * N - al- 
raigne ſome copper money, and all too much, and on ek 
layed, amongf many others, reformed the ſame, as upon ber — 
in Weſtminſter it appeareth, Religio rgfermala, Par. andata, af 
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ad fuum valorem reduct᷑a, claſſis inſtructiſima apparata, gloria navalis 
reflituta, rebellio extincta, Anglia totos 40 annos prudentiſſim? admi- 
niſtrata, ditata, et munita, Scotia a Gallis liberata, Gallia ſublevata, 
Felgia ſuſtentata, Hiſpania coercita, Hibernia pacata, orbiſque terrarum 
mel atque iterum circumvagatun. ; 
Now for the kings prerogative in the mines or veines of gold 
and filver (for he hath no prerogative in any other metall) you 
may reade at Jarge in the caſe of the mines. If you deſire to reade 
other authorities not cited there de aurifodinis, argenti fodinis, et 
aliis mineris, you may reade Bracton, Fleta, the Regiſter, and other 
ancient authors, records, and book-caſes. And to this you may 
adde a record which we lately found out, 
* Patrius del Gile & xxwi. alii minetarii apud Aldeneſton im- 
placitantur per Heur de Whiteby, & Foannam uxorem ejus pro eo quod 
fucciderunt arbores ſuas apud Aldeneſton wi & armis, & eas aſpor- 
taverunt ad valentiam lx. li. Fc. Iii dicunt quod tenent mineram de 
Aldene/ton ad firmam de dom rege, & dicunt quod talis eſt libertas mi- 
neræ prædictæ, quod minetarii ejuſdem minere paſſunt capere boſcum, 
cujuſcungue fuerit, prapinguiorem & wiiliorem vene argenteæ præ dictæ 
miner, quam invenire contigerit. Et quod iidem minetarii peſſint ca- 
fere pro voluntate ſua boſcum illum ad mineram illam ardendam & Hun- 
dendam. Et licitum eft eis capere boſcum illum ad edificandum, O ar- 
dendum, & claudendum. Et quod licitum eft eis beſcum illum dare mi- 
niſtrit minere prædictæ pro ſtipendiis ſuis. Et etiam licitum eft di- 
vitibus ejuſdem mineræ dare pauperibus de boſeo illo ad ſuſtentationem 
ſaam quantum voluerint. Et dicunt, quod, quia prædictus boſcus fuit 
propinguror & utilior cuidam venæ quam iffi invenerunt, ipſi ſucci- 
derunt boſcum prædictum ad comburendam, & fundendam mineram præ - 
ditam, & ad adificandum, claudendum, & ad dandum pauperibus & 
miniſtris ejuſdem miner pro ftipendiis fuis, ficut 8 . Di- 
cunt etiam, quod non eft licitum aliguibus dominis beſcorum poftquam opt 
ninetarii inceperint ſuccidere in boſcis illis ad mineram prædictam, ficut 
prædicdtum oft, aliguid de boſeis illis vendere, nec dare, nf lantum inde 
capere rationabilia eftoveria ſua. Et dicunt quod ipfi & anteceſ. ſui, 
nomine domini regis in boſeis vicinis quorumcungue futrint ad mineram 
tali libertate uſt ſunt & tempore quo non extat memoria, unde bene ad vo- 
cant quad ipſi ſucciderunt prædictum boſcum ratione ejuſdem libertatis, 
& non contra pacem, c. Et Henr' & Joan bene cognoſeunt quod 
licitum oft minetariis predifis capere de propinquioribus & utilioribus 
 boſeis ad mineram regis ardendam & fundendam, ſet dicunt, quod, ultra 
neceſaria ſufficientia-ad mineram illam ardendam & fundendam, wi & 
armis boſcum ſuum ad walentiam 1. li. ſucciderunt, vendiderunt, et 
a/portaverunt, de quo nihil proficui ad mineram regis devenit, nec ad 
gyuſdem miner @ promotionem. Et quod ita fit, petunt u0d inquiratur 3 
unde fi beſeus ille et alii de partibus illis frumter, & ad aligua alia 
ade facienda, quam ad mineram prædidt am comburend & fundend”, 
cerit ad dampnum domini regis; pet judic fi minetarii prædicti ad 
Premiſa que allegant, cum in manifeft um dainfmum domint regis re- 
2 » admitti debeant, c. cum deſtructis boſcis illis cefſabit mineræ 
mus proficuum, c. dies dat” eft in tres Paſeb', Oe. 
Mado reddit Oxenford lx. li. ad numerum de 20 in ora, Ci.) ad nu- 
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Pl. com. in the 
caſe of the mines, 
fol. 314, &c. 
Bract. lib. 2. fol. 
122. b. Flet. 
lib. 4. cap. 19. 
Glanvil. lib. 14. 
cap. 2. Mich. 
33 E. 1. rot. 126. 
coram rege, 
Derby. Rot. 
Parl. 3 R. a. 
nu. 43. Regiſt. 
165. 21 E. 3. 
fol. 60. 27 ail. 
19. 43 E. 3. 

35 Ec. 

* Mich. 18 E. 1. 
in banco rot. 
139. Cumberl. 


Minera argent. 


de Aldeneſton. 
Libertates mi- 
neræ. 
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Domeſiay Ox- 


enford*r. ora 


Oxenford. & ibi 


lxpe. 

Mich, 37 H. 4. 
rot 4. 

a Dug hore qua 
valent 3a. d. 
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* Moneta unde. 
Ifidor. lib. 16. 
Ethic. cap. 17. 
d Pecunia unde. 


Cæſars Com- 
men. 

4 Argentea pe- 
cunia quando. 

© Aurea quando. 


Nummus unde. 


Ferlingus unde, 
tat. de 51 H. 3. 
Aſſiſa ꝓanis, &c. 


Jobi, ca. 28. 
ver 1. & ver, 6. 


Diodorus Sicu- 
lus, lib. 5. ca. 8. 
fol. 142. b. 

Polibius, lib. 3. 
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* Moneta appellata e, quia nos monet ne qua fraus in metullo 
pendire fiat : Pecunia à pecudibus eft appellata, ficut & juvandy 1 
menta dicta ſunt, quia in pecudibus uni verſa antiquorum ſubſtantia con- 
© Unde xs, vide Habat : antiquiffimi non dum auro et argento in vento, ere utebantur, 


nam prius area pecunia in uſu fuit, poſtea ® argentea, deinde e aura 


fabſequnta. Sed ab ea que incepit nomen retinuit, unde erarium dicitur, 


quod prius & fuit in uſu. Hee Ifidorus. 

f NUpuopa amd r ih hoc oft, @ lige o in o commutato, quia cun 
antea permutatione mercium homines uti folerent lege, lege nfus nummi 
introductus eff. Some deriveth it, a Numa Romanorum rege, quia ie 
primus imaginibus notavit, et titulo nominis ſui praſcripfit. Others 
imagine, 8 dicitur nummus, ed qudd nominibus effigieque fignatur. 

Panis Waſtells de Ferlingo, (t.) quadrantis, derivatur à verbo 
Saxonico geondling, per contractionem ferling. 

Where you reade de auri fodinis and argenti fodinis, it is affirmed 
by merchants that have travelled for gold, that 'there are filver 
mines, that is, there is oare or ſoile of ſilver digged out of the 
earth, and out of that by art is ſilver tried, but there is no oare or 
foile of gold, but it is gold origmally in fmaller pieces as it were 
duſt, which being waſhed downe to the ſhoare, it is found by the 


yellownefle of the water. And this is confirmed by Job; for he 


faith, Habet argentum venarum ſuarum principia, et auro locus et in 
quo conflatur : ſurely, there is a veine for the filver, and a place for 
gold where they finde it. And ſoon after, /ocus /apphiri lapide qu, 
et 12 illius aurum : the ſtones of it are a place of ſaphires, 
and the duſt of it is gold. And yet for diſtinction fake it is called 
aurifodina. Che, 

For fannum, tinne, England hath of ancient time furniſhed other 
countries, both farre and neare, as you may reade in Diodorus 
Siculus, who lived in Auguffus time. But Polibius, who wrote 
about two hundred yeares before him, affirmed this iſland to be 
abundantly ſtored with tinne; and we have taken the greater li- 
berty herein (to delight, if we could, the reader) for that herewith 
we conclude this laſt chapter of this excellent parliament. 
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STATUTUM DE ASPORTATIS RELIGIOSORUM, 


Editum Anno 35 Edw. I. apud Carliolen. 


I UPER ei notitiom domini re- OF late it came to the knowledg 
gis ex gravi querela magnatum, of our lord the king, by 


the 


procerum, et aliorum nobilium regni grievous complaint of the honourabl 
(1) ſi pervenit; quod cum monaſteria, perſons, lords, and other noblemen 
prioratus, et domus religieſe (2) ad his realm, that whereas er 
laudem et honorem Dei, et ad exalta- priories, and other religious - 
tionem ſanfie eccleſia per regem et were founded to the honour and g 7 
progeniteres i 


Wen 2 =, » * 


2 


re 
li 
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grogenttores ſuos, et per dictos mag- 
eater, nobiles, et eorum anteceſſores 
undata fuiſſent, et terre et tenementa 

que plurima eſſent data per ipſos dictis 
nunaſteriis, prioratibus, et domi bus, ac 
viris religigſis in eiſdem Deo ſer vien- 
tibus, ut in Bujuſino d K 
prioratibus, et domrbus religioſts, tam 
clerici quam laici admitterentur, ſe- 
cundum ſuarum ſufficientiam faculta- 
tum; et infirm ac debiles ſuſlenta- 
rentur, hoſp1 tali tates, elermoſyna rum 
largitiones, et alia pietatis opera ex- 
ercerentur; et pro animabus funda- 
trum prædictorum, et hæredum ſuo- 
rum fierent in eiſdem : abbates, priores, 
et cuſtodes eorumdem domorum, et qui- 
dam corum ſuperiores alienigenæ (3). 
utpote abbates, et priores Glunacen', et 
Premontraten”, et ſanctorum Auguſtiri 
t Benedicti ordinum, et cater: qui 
plures alterius religionts et ordinis no- 
viter per ſingula manaſteria, et domos 
eis fubjefla in Anglia, Hiberma, 
Scotia, et Wallia (4) diverſa tallagia, 
cenſus, et impoſitiones inſolitas graves, 
et importabiles (5), domino regi et 
magnatibus ſuis inconſultis, fiert fla- 
tverunt, et pro ſus libito ordinaverunt, 
contra leges et conſuetudines dicti regni 
(b). Ex quo fit, ut numerus religio- 
forum et aliorum ſervitorum in hujuſ= 
moat domibus et locis religio/ts per tal- 
lagia hujuſmodt, cenſus, et impoſitiones 
oppreſſis, minuitur cultus divinus (7), 
et eleemaſynæ pauperibus, infirmis, et 
debilibus ſubtrahuntur, et ſalutes vi- 
bum, et anime mortuorum miſera- 
biliter defraudantur : hoſpitalitates, 
eleemſynarum largitiones, ac cetera 
ant opera pietatis, ficque quad alim 
n uſus pros, et ad divini cultus aug- 
mentum charitative fuerat erogatum, 
Jam in cenſum reprobum eft conuerſum 
(8). - Unde' preterea, que 

[ 581 ] pretermittentur, ſcandalum 

non madicum creſeit in po- 

pub, et dana innumera, et exhereda- 
nem fundatorum prædictꝛrum, et 
weredum ſuarum, procul dubis per- 
ve n e 
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of God, and the advancement of the 
holy church, by the king and his 
progenitors, and by the faid noble- 
men and their anceſtors, and a very 
great portion of lands and tenements 
have been given by them to the ſaid 
monaſteries, priories, and houſ:s, and 
the religious men ſerving God in 
them, to the intent that clerks and 
laymen might be admitted in ſuch 
monaſteries, priories, and religious 
houſes, according ts their ſufficient 
ability, and that ſick and feeble men 
might be maintained, hoſpitality, 
almſgiving, and other charitable deeds 
might be done, and that in them 
prayers might be ſaid for the fouls of 
the ſaid founders and their heirs; the 
abbots, priors, and governours of the 
ſaid houſes, and certain aliens their 
ſuperiours, as the abbots and priors 
of Ceſtercienſes, and Premonſtra- 
tenſes, and of the arder of St. Au- 
guſtine, and St. Benedict, and many 
more of other religzon and order, have 
at their own pleaſures ſet divers un- 
wonted, heavy and importable tal- 


lages, payments, and impoſitions upon 


every of the ſaid monaſteries and 
houſes in ſubjection unto them in 
England, Ireland, Scotland, and 
Wales, without the privity of our 
lord the king and his nobility, con- 

to the laws and cuſtoms of the 
faid realm; and thereby the number 
of religious perſons, and other ſer- 
vants in the faid houſes and religious 
places being oppreſſed by ſuch tal- 
lages, payments, and impoſitions, the 
ſervice of God is diminiſhed, alms 
being not given to the poor, the ſick, 
and feeble, the healths of the living 
and the fouls of the dead be miſerably 
defrauded, hoſpitality, almſgiving, and 
other godly deeds do ceaſe; and fo 
that which in times paſt was chari- 
tably given to godly uſes, and to the 
increaſe of the ſervice of God, is now 
converted to an evil end; by per- 


miſhon whereof there groweth great 
1 3 O 3 ſcandal 
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veniſſe noſcuntur : et adhuc veriſimi- 
liter præſumuntur pervenire, niſi tan- 
tis et tam gravibus detrimentis celeri 
et ſclubri remedio obvietur. Con- 
federans igitur prafatus dominus rex 
ſibi et populo ſuo valde fore damnoſum, 

tam grandes jacturas et inſolentias 


ſuſtineret diutius ſub diſſimulatione 


tranſire. 


Volenſque idcirco monaſteria, pri- 
oratus, et alias domos relig iaſas, et loca 
in regno et terris dominio ſuo ſubjectis 
conflituta ſecundum voluntatem et pia 
vota fundatorum ipſorum manutenere 
et defendere, et contra hujuſmodi ob- 
preſſianes de congruo remedio provider 
de cætero, ut tenetur de conſilio comi- 
tum, baronum, magnatum, procerum, 
et aliorum nobilium, et regni ſui co- 
mitatum in parliamento ſus (9) apud 
eſimonaſt' die dominica proxim' poſt 
feſtum Sandi Matthie apoſtoli anno 
regni ſui 33. habito ordinavit et fla- 
tuit, ne quis abbas, prior, magiſſer, 
cuſtos, ſeu quivis alius religioſus, cu- 
Juſcunque conditionis, aut ſtatus ſeu re- 
ligionzs exſtat ſub poteſtate et juriſ- 
dictione fua conſtitutus, cenſum aliquem 
per ſuperiores (10) ſuos abbates, 
priores, magiſtros, cuſtodes religioſarum 
domorum, vel locorum impoſitum, vel 
inter ſe itſos aligualiter ordinatum 
extra regnum et dominium ſuum ſub 
nomine redditus, tallagii, apporti ſeu 
lnpoſitionts cujuſcungue, vel alias no- 
mine excambii, venditonis mutui, vel 
alterius contractus quocunque nomine 
cenſcatur, per ſe vel mercatores, aut 
alios clam vel palam, arte vel ingenio 
defer” vel tranſmittat, ſeu deferri fa- 
ciat quoquo modo, nec etiam ad partes 
exteras ſe divertat cauſa viſitationis, 
aut alis colore queſito, ut fic bona mo- 
naſteriorum et domorum ſuarum extra 


regnum et dominium prædictum ab- 


ducat. Et ſi quis contra præſens ſla- 
tutum venire pra ſumpſerit, conſiderata 
qualitate delicti, et regiæ prohibitions 

penſato 
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ſcandal to the people, and infini 
loſſes and diſheritances are like ns 


enſue to the founders of the ſaid houſes 
and their heirs, unleſs ſpeedy and ſuf. 
ficient remedy be provided to redreſs ſo 
many and grievous * detriments, 
Wherefore our foreſaid lord the king, 
conſidering that it would be very 
prejudicial to him and his people if 
he ſhould any longer ſuffer fo great 
loſſes and injuries to be winked at, 
And therefore being willing to 
maintain and defend the monaſteries, 
priories, and other religious houſes 
erected in his kingdom, and in all 
lands ſubject to his dominion, and 
from henceforth to provide ſufficient 
remedy to reform ſuch oppreſſions, 
as he is bound by the counſel of his 
earls, barons, great men, and other 
nobles of his kingdom in his parlia- 
ment holden at Weſtminſter, in the 
five and thirtieth year of his reign, 
hath ordained and enacted, that no 
abbot, prior, maſter, warden, or other 
religious perſon, of whatſoever con- 
dition, ſtate, or religion he be, being 
under the king's power or juriſdic- 
tion, ſhall by himſelf, or by merchants 
or others, ſecretly or openly, by any 
device or means, carry or fend, or 
by any means cauſe to be ſent, any 
tax impoſed by the abbots, priors, 
maſters or wardens of religious houſes 
their ſuperiors, or aſſeſſed amongſt 
themſelves, out of his kingdom and 
his dominion, under the name of a 
rent, tallage, or any kind of impo- 
ſition, or otherwiſe by the way of 
exchange, mutual ſale, or other con- 
tract howſoever it may be termed; 
neither ſhall depart into any other 
country for viſitation, or upon an) 
other colour, by that means to carl) 
the goods of their monaſteries and 
houſes out of the kingdom and ” 
minion aforeſaid. And if any W. 
preſume to offend this preſent _ 
he ſhall be grievoully puniſbe * 
cording to the quality of his affen 
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wato contemptu, graviter punia- 
tur (11). ; i 
Praterea inhibet prefatus dominus 
rex omnibus et fingulis abbatibus, 
prioribus, magiſtris, et cuſtodibus re- 
ligioſarum domorum et locorum, alie- 
nigenis quorum poteſtati, ſubjettiont, 
it obedientiæ domus eorumden ordinum 
in regno et dominio ſuo exiſtentes, ſub- 
Aunt, ne de cætero tallagia (12), 
cenſus, impeſitiones, apporta, ſeu alia 
guæcungue onera. aliguibus 
[ 582 ] monafteriis, prioratibus, ſeu 
aliis domibus religioſis eis 
(ut predicitur) fic ſubjettis imponant, 
ſe faciant aligualiter aſſidere, et hoc 
ſub foris faftura omnium, que in po- 
te/late ſua obtinent, et foris facere po- 
terunt in futurum (13). 


Et inſuper ordinavit dominus rex 


et ſtatuit, quod abbates Gifterc', et 
Præn ordinum (14) aliorum reli- 
gioſorum, quorum ſigillum in cuſtod 
abbatis, et non conventus, prius reſidere 
tantummodo conſuevit, de catero ha- 
beant ſigillum commune, et illud in cuſ- 
tad prioris monaſterii ſeu domus et 
quatuor de dignioribus, et diſcretioribus 
ejuſdem loci conventus, ſub privato 
fſegills abbatis ipſius loci cuſtod* depa- 
nend. Ita quod abbas, ſeu prior do- 
mus cui prægſt, per ſe contra aliquem 
ſeu oblig* nullatenus poſſit firmar”, ſicut 
bafenus fieri conſuevit. Et ſi forſan 
aliqua ſcripta oblig* donationum, emp- 
tonum, venditionum, alienationum, ſeu 
alorum quarumeungque contract alio 
Milo, quam tali figillo communi, ſicut 
bremittitur cuflodita, inveniantur d 
modo figillata, pro nullis penitus ha- 
beantur, omnique careant firmitate. 
Ceterum intentionis domini regis non 
_ exiſiit (15) abbates, pricres, et alios 
religicſos alienigenas per ordinationes 
et flatuta expreſſa ſuperius ab officio 
viſitationis in regno et in dominio ſuo 
exercendo excludere, quin per ſe iþſos 
vel alios, monaſteria et alia loca eis in 
regnoet in dominio ſuis prædidtis ſub- 
Jecta, juxta officii ſui debitum in his 

| duntaxat 
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and according to his contempt of the 
king's prohibition. | t 

Moreover, our foreſaid lord the 
king doth inhibit all and ſingular ab- 
bots, priors, maſters and governors 
of religious houſes and places, being 
aliens, to whoſe authority, ſubjection, 
and obedience the houſes of the ſame 
orders in his kingdom and dominion 
be ſubject, that they do not at any 
time hereafter impoſe, or by any 
means aſſeſs any tallages, payments, 
charges, or other burdens whatſoever, 
upon the monaſteries, priories, or 
other religious houſes in ſubjection 
unto them (as is aforeſaid) and that 
upon pain of all that they have or 


may forfeit. 


And further, our lord the king hath 
ordained and eſtabliſhed, that the 
abbots of the orders of Ceſtercienſes 
and Premonſtracenſes, and other re- 
ligious orders, whoſe ſeal hath here- 
tofore been uſed to remain only in the 
cuſtody of the abbot, and not of the 
covent, ſhall hereafter have a com- 
mon ſeal, and that ſhall remain in the 
cuſtody of the prior of the monaſtery 
or houſe, and four of the moſt worthy 
and diſcreet men of the covent of 


the ſame houſe, to be laid up in ſaſe 


keeping under the private ſeal of the 


abbot of the ſame houſe; fo that the 
abbor or prior, which doth. govern 


the houſe, ſhall be able of himſelf 
to eſtabliſh nothing, though hereto- 
fore it hath been otherwiſe uſed. 
And if it fortune hereafter, thar 
writings of obligations, donations, 
purchaſes, ſales, allenations, or of any 
other contracts, be ſealed with any 
other ſeal than ſuch a common ſeal, 
kept as is aforeſaid, they ſhall be ad- 
judged void and of no force in law. 
Bur it is not the meaning of our lord 
the king to exclude the abbots, priors, 
and other religious aliens, by the or- 
dinances and ftatutes aforeſaid, from 
executing their office of viſitation in 

304 his 


crant annotatis. 


582 De Aſportatis Religioſarum. 


duntaxat que ad obſervantiam regu- 
larem, et ordints ſui diſciplinam per- 
tinent, libere valeant viſitare. Pro- 
viſo quod illi qui officium hujuſmodi vi- 
ationis exercuerint, nihil de bonis 
aut rebus hujuſmodi monaſ/lertorum, 
prioratuum, et domorum extra præ- 
fatum regnum et dominium, præter ra- 
tionabiles et moderatas eorum expenſas, 
deferant, vel deferri procurant. 


Et licet ordinationum et flatutorum 
preſcriptorum pronunciatio et publi- 
catio a parliaments I præterito 


(16) %; ad præſens parliamentum 


apud Carlialum in octabis Sancti Hil- 
larii, anno regni ejuſdem regis Ed- 
ward: 35. certis ex caufis, et ut cum 
majore deliberatione et maturitate pro- 


cederent (17), remanſerit in ſuſpenſe, 
dominus rex poſt deliberationem ple- 


nariam ct tradtatum cum comitibus, 
baronibus, proceribus, et alits nobilibus 
et comitibus regni ſui habitum in præ- 
miſſis, de conſenſu eorum unanim et 
concordi ordinavit et flatuit, ut ord:- 

nationes et flatuta prædicta 


I 583 ] ſub forma modis et conditio- 


nibus ſupra contentis a pri- 
mo die Maii prox futur' in antea 
inviolabiliter objerventur perpetuis 
temporibus valitura: quodgue tranſ- 


Freſſores ipſorum pens extunc ſubja- 


his kingdom and dominion; but they 
may viſit at their pleaſures, by them. 
ſelves or others, the monaſteries and 
other places in his kingdom and do- 
minion in ſubjection unto them, ac- 
cording to the duty of their office, 
in thoſe things — that belong to 
regular obſer vation, and the diſcipline 
of their order. Provided, that they 
which ſhall execute this office of vi. 
ſitation, ſhall carry, or cauſe to he 
carried out of his kingdom and do- 
minion, none of the goods or things 
of ſuch monaſteries, priories, and 
houſes, ſaving only their reaſonable 
and competent charges, | 
And though the publication and 
open notice of the ordinances and 
ſtatutes aforeſaid was ſtayed in ſuſ- 
panes for certain cauſes ſithence the 
{ parliament, until this preſent par. 
liament holden at Carliſle in the 


octaves of Saint Hilary, in the five 
and thirtieth year of the reign of the 


ſame king Edward, to the intent they 
might proceed with greater delibera- 
tion and advice; our lord the king, 
after full conference and debate had 
with his earls, barons, nobles, and 
other great men of his kingdom, 
touching the premiſſes, by their whole 
conſent 'and agreement hath ordained 
and enacted, that the ordinances and 
{tatutes aforeſaid, under the manner, 


form, and conditions aforeſaid, from 


the firſt day of May next enſuing, 


ſhall be inviolably obſerved for ever, 


and the offenders of them ſhall be 
puniſhed as is aforeſaid. 


(25 Ed. 3. ſtat. 6. Hob. 148. 3 Bulſtr. 45. 5 Ed. 3. c. 3. 4 Ed. 3. c. 6. 8 Rep. 118.) 


The reaſon wherefore this parliament was holden at Carliſle, 
appeareth by the writ of parliament directed to the lords, vi. 
Dia ſuper ordinationem et flabilimentum terre noſtræ Scotia, necnon 
et aliis negotiis nos, et flatum regni noſtri ſpecialiter {angentibus, apud 
Carliolum in ottab* ſancti Hillarii proxin futur par lianentun 


Fenere, Se. 


There were two miſchiefes before the making of this act, but 
both of them tended to one end, viz. the grievous oppreſſion 0 


chorches 
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churebes and monaſteries ; the one from the pope, the other men- 
tioned in the preamble. 

For the firſt, In hoc parliaments per majores graves depofite fucrunt 

noni æ de oppreſſionibus eccleſiarum, et monaſteriorum multiplicibus, 
+ extortionibus pecuniarum per clericum domini pape, mag iſtrum Wil 
tea noviter in regno induttum : praceptum eft eidem clerico de afſenſu 
.mitum et baronum, ne de cætero talia exequatur ; for the king and 
the lords adjudged it unjuſt, that the pope ſhould take any profit 
of the houſes of their foundation: and therefore this act dealeth 
not herewith, but the lords prohibited his collector, and left the 
party grieved to his remedy by prohibition, or other remedy by 
law, as had been before, and after was uſed, as by the records and 
authorities quoted in the margent (amongſt many others) which 
are worthy your reading, more at lar appeareth: and ſo much 
for that firſt miſchiefe. e other miichiefe appeareth at large in 
the preamble, wherein the pope, having ſo great power over the 
abbots and priors aliens, had a hand for his owne benefit. 

* The commons complaine againſt provifions coming from 
Rome, whereby ſtrangers were enabled within this realme to enjoy 
eccleſiaſticall dignities, &c. by meanes whereof daily almes was 
decayed, the treaſure of the realm tranſported, the ſeerets of the 
realme diſcovered, and the clerkes within the realm impoveriſhed ; 
and that the pope had in moſt covert wiſe granted to two new 
cardinals ſundry eccleſiaſticall livings within the realm, and namely, 
to cardinall Paragots above 10,000 marks yearly taxe : they there- 
fore require of the king and lords ſome remedy, for that they 
neither could, nor would any longer beare thoſe ſtrange oppreſſions, 
or elſe to help them to expell out of this realm the popes power 
by force, The anſwer of the king was, that he underſtood well 
theſe miſchiefes, and willeth, that between the lords and commons 
ſome remedy might be found, whereunto he might aſſent: here- 
upon the lords and commons ſent for this act of 35 E. 1. upon the 
like complaint, thereby forbidding, that any thing ſhould be at- 
{zmpted, or brought into the realme, which ſhould tend to the 
vlemiſhment of the kings prerogative, or in prejudice of his lords 
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Rot. cl auf. 


17 H. 3. m. 3%» 
Rot. Franc' 


16 H. 3. Rex, 


c. Juſtic* ſuis 
de banco. 

29 H. 3. tit. 3.3 
tergo. 39 E. 4 
tit. 22. a tergo. 
48 E. 3 tit. 33. 
Bract. lib. 4. 
fol. 2 50. b. Rot. 
Parl. 50 E. Js 
nu. 64, &c. to 
the 117. 51 E. 3. 
nu. 78. Rot. 
Parl. 13 R. 2. 
nu. 43. 2 Hf. 3. 
fol. 10, &c. 

4 H. 4. rot. 
clauſ. m. 11. 

* Rot. Parl. 


17 E. 3. nu 59. 


or commons, and fo at that time, upon conſideration had of this 


K 35 E. 1. and for further remedy, an act of proviſion was 
E. 


Alſo the ſtatute of 25 E. 3. made againſt proviſions, reſerva- 
nons, &c, reciteth this ſtatute of 35 E. 1. ball grounded that act 
upon the ſame. 80 as this act (as you may perceive) hath been 
— great and high account. And now let us peruſe the words 
(1) Ex gravi querela magnatum, procerum, et aliorum nobilium 
.] It is recited by the ſaid act of 25 E. 3. that this act of 
* E. 1, was made at the petition of the comminalty of the realme, 
8 ere it is ſaid, ex gravi guerela magnatum, c. and yet both 
x . well together; ſor knights of the thire, and other gentlemen 
* Ae of commons are included under theſe words, aliorum 
. LY for nobilitas eſt duplex, fuperior et inferior; ſuperior be- 
by 2 , the lords of parliament, and inferior to knights and gen- 
10 0 "wane and bloud, who are in this act termed nobles. | 

5 Wiel "orgs cum monaſteria, prioratus, et domus religieſæ, c.] Here 
as arizd the end of the erection of religions houſes, viz. ad 
n er bonorem Dei, et exaltationem ſanctæ as ter regem, et pro- 
genitores 


25 E. 3. ſtat. 
unic. 

*25E. 3. de 
proviſor* per laſ- 
ſent des counts, 
barons, & auters 
nobles. 

9 E. 3. cap. 2. 
27 E. 3. ſtat. 
ſtap. per les pre · 
lates, counts, 
barons, & auters 
grandees des 
counties, &c. 
Vid. 9 E. 2. ſt at. 
of ſhriefes, 

7 E. 1. de Re- 
ligioſis. W. 2. in 
the preamble, 
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4 R. 2. Nu. 13. 


Rot. Parl. 

1 R. 2. nu. 

& 13 R. 2. nu. 
19. rot. parl. an. 
& H. 4. nu. 23. 
& 48. 1 H. 5. 
cap. 7. & Rot. 
Parl. 1 H. To nu. 
38. 22 E. 4. 44+ 
38 H. 6. 34. 

21 H. 7. fol. 1. 
&& 13 E. Jo 
264. 14. E. 3. 21. 
20 E. 3. annuity 
24. 40 E. 3. 10. 
27 aſſ. 48. 

14 H. 4. 37. 
22 E. 4. 44. 
21 H. 7. 7 

7 R. 2. cap. 12. 
13 R. 2. Cap. 

1 H. 5. ca. 7. 
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genitores ſuos, et per dictos magnates, et nobiles, et eorum antec 
data fuiſſent, Fc. re fox 

(3) Luidam corum ſuperiores alienigenæ.] It appeareth in x par. 
liament roll, that the clergy, (whereof priors aliens were part) had 
a third part of the poſſeſſions of the realme. Theſe abbots, prior 
and prioreſſes aliens were juſtly complained of, as by this alt ap. 
peareth, and many times upon like complaints faire promiſes were 
made for reformation, but no amendment could be had, till 
were taken away, and their poſſeſſions given to the kin by act of 
parliament, See the parliament rolls of 4 H. 4. and 1 H „5 

Note, theſe priors, and prioreſſes aliens were Normans, and 
French men, and in time of warre with France, the king by the 
common law might and did ſeiſe the poſſeſſions of the priors alien; 
within this realm into his hands, without any office, &c. See the 
itatutes of 7 R. 2. 13 R. 2. 1 H. 5. againſt Frenchmen and alien; 
to receive or have any benefice in England. 

(4) In Anglia, Hibernia, Scotia, et Mallia.] For Scotland, &c, 
ſee divers records and authorities in law, Rot. Parl. Paſch, 21 E. 1, 
rot. 1. & rot. 2. magnum placitum inter regem de Norwey, et rezm 
Scatiz. Rot. Vaſc. 22 E. 1. m. 23. Trin' 25 E. 1. coram rege, 
rot. 6. Norff. Robertus de Tony, &c. Mich. 33 E. 1. coram rege, 
rot. 127. Scotia. 28 E. 1. the letters of all the nobility of England 


in the name of themſelves, and of the whole comminalty in parliz 


ment aſſembled to the pope, a duplicat whereof under the ſeales 
remaine in the exchequer, which we have ſeen, and a copy whereof 
we have, In the ſame yeare reade alſo the kings letters to the 
pope, which Walſingham rehearſeth, pag. 49. and the lords letters, 
pag. 54. Reade alſo Walſing. pag. 17. &c. where many more au- 
thors be cited, and pag. 31, 32. 121. 138. & Matth. Weſtm' pay, 
420. 428. 443- 452, &c. Holl. fol. 116, 117. Policron. lib. 7. cap. 
39. Stow, 303. Fox, 269, 341. Rot. Parl. 14 E. 3. nu. 13. Stat. 2. 


& 42 E. 3, nu. 7. See in the parliament rolls, in every parliament | 


Fetitiones Scotiæ. Rot. pat. 10 E. 3. 2. part comes Arundel, «, 
Brit, fol. 25. a. b. 6 E. 3. 18. 1 E. 3. 17. per Cant? 8 R. 2. cont 
ciaim 13. 7 H. 4. corody 7. 13 H.4.4 & 5. 8 H. 5. 4 76.4 
27. Forteſcue, fol. 17. Pl. com. 126. Dier, 13 El. in manuſcript. 

(5) Diverſa tallagia, cenſus, et impoſetianes inſolitas, graves it in. 
portabiles, &c.) See the expoſition upon the ftatute of kun 
Charta, cap. 30. when the king began to uſe the word of impl. 
tion; but here is the firſt ſtature that we remember, wherein tdi 


word impoſition was uſed ; and obſerve well from whom it cane; 


12 H. 7. cap. 6. 
ac coi d. 


R ot. parl. 
17 E. 3. ubi 
#9; ra. nu. 89. 


and therefore here theſe impoſitions be called infolite, and this wy 
noviter, Wc, expreſſeth ſo much; and becauſe they were unac 
tomed and newly impoſed, they were graves and-importabiles, 3 
againſt the lawes and cuſtomes of the realme. f Wy 
(6) Contra leges et conſuetudines dicti regni.] Here it app 
that tallages, aſſeſſements, or impoſitions, ſet. by any * * 
reiner, or other, eccleſiaſticall or temporall, upon bis — 
any other, though they have never ſo faire pretexts, as 0 
the holy land, &c. are againſt the law and cultome of the 
of England. the 17 
And here it is to be obſerved, how this act hath * i 
yeare of E. z. been dealt withall; for at that yeare a b 


dor 
ſtatute was recited, that ſorbad that any thing ſhould be ang 95 


Is no act of 
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-1to the realme, which ſhould tend to the blemiſhment of 
be prerogative or in prejudice of his lords and commons, 
which now is wholly omitted, 

Accipe nunc horum infidias, et crimine ab uno 


-\ Minuitur cultus divinus, &c.] That acts of parliament have [ 585 J 
(7) he 585 
deen made at the petition ſometime of the nobles, many times of 

the commons, and of the lords and commons in cauſes eccleſiaſticall 

fr the honour of God, for advancement of divine worſhip, for the 

inſtruction of Gods people, and maintenanee of workes of piety, and 

the like, appeareth in this act, and in many other acts of parlia- 

ment: for reges qui ſerwiunt Chriſto, faciunt leges pro Chriſto, To 

omit the ancient ſtatutes made in parliament before the conqueſt of 

maſter Lamberts edition, we will recite ſome few which ſhall ſuffice 

in a matter ſo frequent and evident, W. 2. 13 E. 1. cap. 43. 21 E. 

z. fol. bo. the biſhop of Norwich his caſe, 25 E. 3. cap. 22. 25 E. 3. 

fat. de proviſoribus, 27 E. 3. Cap. 1. 36 E. 3. cap. 8. 38 E. 3. ſtat. 2. 

cap. 1, & cap. 4. 45 E. 3. cap. 3. Rot. parl. 51 E. 3. nu. 13. 3 R. 2. 

ca. 3. 7 R. 2. cap. 12. 12 R. 2. Ca. 15. 13 R. 2. ſtat. 2. cap. 2. & 3. 

16 R. 2. cap. 5. 2 H. 4. cap. 3. & 4. 4 H. 4. cap. 12. & 13.0 H. 4. 

cap. 1. 7 H. 4. cap. 6. & 8. 9 H. 4. cap. 8. 1 H. 5. . 5-3 H. 5. 

cap. 4. 2 H. 5. cap. 3. 2 H. 5. ſtat. 2. ca. 2. 4 H. 5. ca. 6. 3 H. 7. 

cap, 6. 11 H. 7. cap. 8. and generally, all ſtatutes that take away 

pnviledge and benefit of clergy and ſanctuary. 

(8) Sic quod olim in uſus pios, et ad divini cultus augmentum chart- Lib. 11. f. 73. b. 
tative fuerat erogatum, nunc in cenſum reprobum eft con uerſum.] If it Magd. Coll. caſe. 
be oblerved of whom they are ſpoken, theſe words are ſharp and 
bitter: for, as a reprobate is abjedtus et creatus diabolo, 10 a repro- 
bate ſenſe is an abje& and damned ſenſe, and the like is frequent in 
parliaments, when any thing is attempted or done againt the ho- 
nour of God, the prerogative and dignity of the king, the lawes of 
the realme or the common-wealth, Rot. Parl. 


* The pope, for divers uſurpations, is called the common enemy 18 E. 3. fat. 1. | 
to the king and the realme. nu. 38. Vid. 
By brocage and unlawfull meanes the pope receiveth ſo much 17 E. 3. nu. 59. 
of eccleſiaſtical} dignities in this realme, as is more then the kings 5 * r 
Varres, who then was, and of long time had been in an open and , 3 
chargeabl 7 EA 
geable warre with France. 


Note, in the roll of parliament of the ſtatute of pro- 50 E. 3. au. 96. 


ors, there are more ſharp and biting words againſt the pope, Not. parl. 18 E. 


ou ; ; : nu. 32. tat. 
= 2 * print, a myſterie often in uſe, but not to be knowne of 1474 3 


"x nu. 13. 3 R. 2. 
* That the brocars of the ſinfull city of Rome for money 91 3.& Rot. — 


promote many caitifes, being altogerher unlearned, and un- nu. 35. 6H. 4. 
_ to a thouſand markes livings yearly, where the learned gif. 3 
— can hardly obtaine twenty markes, whereby learning and damnable 
' | cuſtomes intro- 
(9) De concilio comitum, baronum, magnatum, procerum, et aliorum duct of new into 
10 e et regni. ſui comitatuum in parliamento ſuo, &c.] Here the —* court of 
2 tes are omitted, and this ſtatute was made by the king, the 1 5 apy 1 
nobles, and the comminalty; and it is objected, that therefore this * 8 
kan parliament, and for authority of the roll of parliament in 
tofore s cited, where it is ſaid, that divers judgements were here- 
"wore undone, for that the clergy were not preſent. To this — 
ve 


5861 


Dorſ clauſ. an. 
15 E. 2 ts 25. 


See Vet. Magn. 
Chart. 2. part 
tol. 56. 


Dorſ. clauſ. 15 E. 
2. m. 13. in 
ichedula. 


7 E. 3. ca. 1. 


3.3. tat. 2. c 3. 
re iaę the ature 
at la ge. 
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have anſwered, that a parliament may be holden by the kin the 
nobles, and commons, and never call the prelates to it: but 85 hold 
the contrary to both theſe, and ſhall make it manifeſt by records of 
parliament, wherein for the better underſtanding hereof, we will ob. 
ſerve this order: firſt, that the biſhops ought to be called to parli. 
ment: ſecondly, where acts of parliament are good without them: 
and laſtly, that this act of 35 E. 1. is an act of parliament, 

'To the firſt, every bitiop hath a barony, in reſpe& wheregf 

fecundum legem et conſuetudinem parliamenti, he ought to be ſ ummone] 

to the parliament as well as any of the nobles of the realme: and 

likewiſe 26 abbots, and two priors had baronies, and thereby were 

alſo lords of parliament; and when the monaſteries were diſſolved, 

the lords houſe loſt ſo many members that had voices in parliament, 

Bur ſeeing it was done by anthority of parliament, it was no in- 
chment to the proceedings in parhament. 

To the ſecond, if they voluntarily abſent themſelves, then may the 
king, the nobles and commons make an act of parliament without 
them, as where any offender is to be attainted of high treaſon, or 
felony, and the biſhops abſent themſelves, and the act proceed, the 
act is good and perfect. : 

Likewiſe if they be preſent, and refuſe to give any voices, and 
the act proceed, the act of parliament is good without them, 

Alſo where the voices in parliament ought to be abſolute, either 


in the affirmative or negative, and they give their voices with li- 


mitation or condition, and the act proceeds, the act is good; for 
their conditionall voices are no voices. 

Of every of theſe we will produce examples out of the records and 
rolls of parliament. 

At a parliament holden à die nativitatis Sancti Jobannit Baptiſte, 
in 3 ſeptimanas anno 15 E. 2. the prelates, countes, barons, and 
commons of the realme charge Sir Hugh Spencer the father 


earle of Wincheſter, and Hugh his ſoane earle of Gloceſter with | 


many high and hainous offences, as the act called exilium Hugonis 
L:jpencer patris et filii ; the earles and barons, peeres of the realme, 
in the preſence of the king pronounce judgement againſt them, 2 
by the act appeareth: and after at a parliament holden at York, 
à die Paſch in 3 ſeþtimanas, the ſaid judgement and attainder 
againſt them (by the kings exorbitant 
whoſe ſavourites they were) was adnulled; and one of the cauſes 
was, for that the faid judgement was given without the a 
lates, whereas the ſame being an act of parliament, and enterc 
into the parliameat roll, as other acts at that e 
were, and the conſent of the biſhops doth manifeſtly 2 « 
that they were parties to the charge, and after it was a&Jucg* ho 
authority of parliament, that the laid judgement againlt them " 
00d, and confirmed the ſame; ſo as they that beheld w_ . 
outſide of the adnullation, and looked not into all parts of the _ 
act, and knew not the act of « E. 3. might ſay, as the com 
ſaid, as is aforeſaid, in 21 R. 2. en ' 
At the parliament holden in the third yeare of king Richard te 
ſecond, a bill was exhibited againſt the clergy Wit many 


a Ltd ices, arſonages, 
words, for the ill diſpoſing of the dignities, eiter lore patron 


and were in their gift, whereof many iInconvenie 
the biſhops and other prelates taking great offence 


canonries, prebends, and other benefices, wherec SH loved 
at this bill, ab, 
ſent. d 


avour towards them, 
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elves, whereupon the king, upon the complaint of his 
— the advice — 8 aſſent of all the lords tem- 

call, paſſed the bill. | F : 4 

In the ſame patliament — complaint was made of the extor- Rot. + 
tions committed by the biſhops and their officers; and thereupon a See %R * 1 
bill was framed, that juſtices of peace might enquire thereof, and a 7 | 
ſome of a commiſſion deſired to be enacted; the prelates and clergy 
made their proteſtation expreſly a ainft the ſaid bill to heare extor- 
tons, c. tending to the blemiſhing of the liberty of the church, 
de. whereunto it was replyed for the king, that neither for their 
(1d proteſtation, nor other words in their bchalfe, the king would 
ot bay to grant to his juſtices in that caſe, and all other caſes, as 
was uſed to be done in times paſt, and was bound to doe by vertue 
of his oath done at his coronation, whereupon the act and forme of 
2 commiſſion paſſed as was deſired. i | 

At the parhament holden in the 11 yeare of Richard the ſecond, Rot. parl. 11 R. 
inthe beginning of the parliament holden in that yeare, the arch- 2+ nu. 9» 10. 
bihop of Canterbury made openly in the parliament a ſolemne 
proteſtation for biroſelfe, and the whole clergy of his province, 
which he deſired might be entred, and ſo it was: the effect whereof 
was, that albeit they might lawfully be preſent in all parliaments, 
yet for that in this parliament matters of treaſon were to be en- 
treated of, whereat by the canonicall law they ought not to be [ 587 ] 
preſent; they therefore abſented themſelves, ſaving their liberties 
therein otherwiſe: the like proteſtation did the biſhop of Dureſme 
and Carliſle make. At which parliaments divers ſtatutes were 
made, nothing concerning life or member, as the 7 chapter con- 
cerning merchants, the 8 chapter touching annuities, the g chapter 
againſt new impoſitions, the 11 concerning keeping of aſſiſes, &c. 
all which were good and perfect ſtatutes, and yet the prelates aſ- 
ſented not to them. 

At the parliament holden in the 13 yeare of Richard the ſecond, 13 R. 2. ca. 2. 
when the two bill were read, the one intitled a confirmation of the 13 K. 2. ca. 3. 
ſatute of proviſors, and the ſorfeiture of him that accepteth a bene. Ad- * 
ice againſt that ſtatute; the other intitled the penalty of him that 
bringeth in a ſommons or ſentence of excommunication of the pope 
againſt any perſon upon the ſtatute of proviſors, and of a prelate 
executing it, both which bills tended to reſtraine the popes autho- 
nity, which he claimed in diſpoſing of eccleſiaſticall promotions 
within this realme. The archbiſhops of Canterbury and Yorke for Rot. Parl. 13 K. 
the whole clergy of their provinces made their ſolemn proteſtations 2+ nu · 24+ 
in open parliament, that they in no wiſe meant or would aſſent to 
any ſtatute or law in reſtraint of the popes authority, but utterly | 
withſtood the ſame, the which their proteſtations at their requeſts 
vere inrolled, and yet both bills paſſed by the king, lords, and com- 
mons, which are in print. . 

dee the ſtatute of 16 R. 2. and many others. 16 R. 2. ea. 5. 

It is enacted by the king, lords temporall, and commons, that no Rot. Parlia- 
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N man mould contract or marry himſelfe to any queen of England, ment. 6 H. 6. nu, 
Without the ſpeciall licence and aſſent of the king, on paine to loſe 27. 

ter all his goods and lands. * ; | 

„ ** biſnops and clergy being preſent, aſſented to this bill, 

4 Bore forth as the ſame ſwerved not from the law of God, 

b⸗ this the church, and ſo as the ſame imported no deadly ſinne, 

d was holden no aſſent; and therefore it was enacted by the 


kings 
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Rot. Patent. 

7 E. 2. t. part 
m. 6. 4E. 3. c. 6. 
5 E. 3. ca. 3. 


25 E. 3. ſtat. unic. ' 


and by the re- 
cord of parlia- 
ment in 17 E. 3. 
ubi ſupra. 

20E. 3. Abb. 14. 
27 H. 6. annui- 
tie 41s, 


Vid. ftat. de mo- 
neta mag. ca. Jo 
Vet. Mag.Chart. 


fo. 38. 20 E. 3. 8 


Caps 1. 


[ 588 ] 


27 H. 6. annui- 
tie 41. 


Lib. 8. fo. 118. 


Do. Bonhams 


caſe, 


Brat, li. loca. 


Prov. Ca. 3 
ver, 15. 
Eſa. c. 10. ver. 1. 


(as it hath been reſolved) is impoſſible, and inconvenient to be ob- 


being impoſſible to be obſerved, is void; the court alſo reſolved, 
that it was inconvenient: for they ſaid, that if the ſtatute ſhould be 
e 


it muſt have five properties: 1. it muſt be poſſibilis, 2. neceſſarily 
utilitati edita, And this is grounded upon holy writ, Leg" 


Oc. nibil, Ic. extra prafatum regnum, c. deferant. FOR 
e 
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king, lords temporall, and commons, and ſo ſpeciall = 
8 V entred, omitting 

And thus much as concerning the ſecond article ſhall ſuffce 

As to the third point, when an act is ſpecially entred that; 
was enacted by the king, the lords temporall, and commons i: a 
be intended, that the biſhops abſented themſelves, or if they —— 
eſent, proteſted againſt it, or gave ſuch voices as were ann 
em et conſuetudinem parliamenti. And for this act of 35 E. I. 1 


letters patents made within 8 yeares after this ſtatute, it is affirmed 


to be an act of parliament ; by foure acts of parliament in the 4and 
5 and 25 yeare of E. 3. the ſame is holden for an act of parlianey 
and ſo it is in 13 R. 2. cap. 2. ſtat. 2. 

9 o) Cenſum aliguem per ſuperiores, &c.] This branch is plaine, 
and needeth no expoſition. 

(11) Confiderata qualitate delicti, et regiæ prohibitionis penſato c- 
temptu, graviter puniatur.] That is, by fine and impriſonment, at. 
cording to the quality 1 the r 

(12) Ne de cætero ia, &c.] Hereby are all ſuch 
forbidden. f 5 l n 

(13) Et hoc ſub forisfafura omnium, que in poteſfate ſua obtin, 
et forisfacere poterunt in futuro,] This is the like forfeiture as i: 
ven by other ſtatutes in caſe of præmunire, viz. the forfeiture of 
his lands, which he may forfeit, and of his goods, and to be impri. 
ſoned at the will of the king. | 

(14) Ruod abbates Cifterc et Premonſir? ordinum, &c.) This branch 


ſerved: impoſſible, becauſe it is hereby enacted that the common 
ſeale, &c. ſhould be in the cuſtody of the prior, and of foure of the 
worthieſt and diſcreeteſt of the covent, ſealed up with the private 
ſeale of the abbot, &c. and if any writing, &c. ſhould be ſealed with 
any other ſeale then with the ſaid common ſeale fo (as is aforeſaid) 
kept in cuſtody, it ſhould be void, &c. for if it be kept in cuſtody 
under the ſeale of the abbot, then no writing can be ſealed by the 
abbot, and if the abbot taketh it out, and ſeale, &c. then is it not 
kept in cuſtody under his private ſeale; and therefore it was re- 
ſolved by the whole court of the common pleas, that this branch, 


obſerved, every deed that paſſed under the common ſeale might de 

undone by a ſimple ſurmiſe, &c. | 
Bracton ſaith, that lex et ſan&io juſta, jubens honeſta, el probiben! 

contraria; ſo as every law maſt have three qualities: 1.11 m 


juſta: 2. jubens honeſta: 3. probibens cuntraria. And if it be jus, 
3. conveniens, 4. manifefta, 5. ul pricvato cummodo, fed commant 


conditores juſta decernunt. Ve qui condunt leges niques, et feribentt 
injuſtitiam ſeripſerunt. 25 | 

(15) Ceterum intentio domini regis non exiſlit, &c. By this bone 
the power of viſitation is reſerved with three reſtrictions or um 
tions: 1. juxta officii ſui debitum, 2. in his duntamat: 33 
tiam regularem, et ordinis ſui diſciplinam pertinent: 3. proviſo # 


(16) Et licet ordinationum et ftatutorums e. d parliament * 
preterite.) That js, at a Parliament helden at Wein 


ſy 
Ji 


De frangentibus Priſonam. 


* 


538 


fe deminiea prox poft feſtum Sancti Mathei apaſtoli, in the 33 yeare 


of E. 1. 


(17) Cum majore deliberatione et maturitate procederent.) Accord- 
ing to the ancient rule, deliberandum eft diu, quod flatuendum «ft 


2 


D* priſenariis priſonam frangen- 

tibus, dominus rex vult et præ- 
cipit, quod nullus de cetero, qui priſo- 
nam fregerit (1), ſubeat judicium vitæ 
vel membrorum (2) pro fractione pri- 
ſme tantum, niſi cauſa (3), pro qua 
captus et impriſonatus fuerit, tale ju- 
dictum reguirat, ſi de illa ſecundum le- 
gem et conſuetudinem terræ fuiſſet con- 
victus, licet temporibus præteritis ali- 
ter feri conſuevit. 


STATUTUM DE FRANGENTIBUS PRISONAM. 
Editum anno 1 Edw. II. 


[ 589 ] 


(CONCERNING priſoners which 

break priſon, our lord the king 
willeth and commandeth, that none 
from henceforth that breaketh priſon 
ſhall have judgement of life or mem- 
ber for 3 of priſon only, ex- 


cept the cauſe for which he was taken 


and impriſoned did require ſuch judge- 
ment, if he had been convict thereupon 
according to the law and cuſtom of 
the realm, albeit in times paſt it hath 
been uſed otherwiſe. 


(3 Inſt. 69, 70. Kel. 87. Fitz. Coron. 134.) 


At a parliament holden at Weſtminſter in cro' a/ſumptionis beat Inter placita & 
Marie, anno regni E. 1, 23. the ike act of parliament was made mem ci _ 


with the like title as this is, rotidem wverbir; and therefore it may be, 5 1. * 88 
that ĩt was recited and affirmed at the parliament holden in 1 Ed. 2. . 
which onely is mentioned in our printed bookes. | 

It appearerh by our ancient authors of the law, that if a priſoner, Brat. li. 2. fol. 
whatſoever the cauſe was for which he was committed, had broken Brit. fol. 17. g 
the kings priſon, and eſcaped out, it was felony ; becauſe, intereſt reip. _—_ 2 aa 
ut car ; 62 1-223 . pl. cor. 

ceres fint in tuto: but yet it muſt have been an actuall breaking zo. b. 

of th- prijon; tor if the doore had been open, and he had gone 
wh or if others without his privity had broken open the priſon 

„ore, &c, and he goeth out, and eſcapeth, or if the gaoler himſelfe 

7 le him out; in theſe caſes it had been no felony, becauſe the 
Puore's did not actually breake the priſon. And fo it is of a 
"ag s under cuſtody of the kings officer (which is an impri- 
oy Tn aw) and divers nen doe reſcue? or take him by force out 
rd cuito.y of the kings officer, this is felony in them all by the 
"1" taw, And fo doth Huſſey chiefe juſtice report the caſe, 1 H. 7-fo. 6, . 


rin | * raigne of Ed. 4. when he was attorney, it was reſolved 
* 110 1 5 o ieie juſtice, Choke, and the judges, that the reſcous of 
L W z 


1 him out of cuſtody and priſon, was alwaics felony 


by 


Mirr. ca. 5. f 1. 


2 1. aſſ. p- 6. 

1 E. 3. 17. 

3 E. 3. coro. 312. 
22 E. 3. ib. 251. 
b 11 E. 2. det. 
172. 13 E. 3. 
barr. 153. 27 aſſ. 
27. 8 H. 4. 18. 
20 E. 4. 5. 
Brit. 72. 5 H. 
4. cap. 10. 

® 22 E. 3. coron. 
250. 8 E. 2. ibid. 
419. 23 H. 8. ca. 
11. 1 E. 6. c. 12. 


O 
1 i L 2 3 by 


coron. 333 · Fitz. 
Juſtice of Peace, 
fol. 23. 

15 H. 7. 1, 2. 
Pl. com. fo. 13. 


1 II. 6. 5 Q E. 4. 
26. Sce W. 2 
ca. 34. Rot. parl. 
an. 2 H. 6. nu. 
60. Vid, 14 El. 
Ca. 2. 


Rot. parl. 2 H. 6. 
nu. 18. Sir John 
Mortimers caſe 
declared in par- 
liament to be 
treaſon. 

2 H. 6. ca. ult. 
in print. 

Stanf. pl. coron. 
32. fo 


ſupra, ſpeaking of the kings priſon, doth include all priſons. * Fo 


to be impriſoned for high treaſon ; and thereof he was indited, 
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by the common law, but of the priſoner himſelfe it +. 
which muſt of neceſſity be intended, when other AA 4 
_ or brake open the priſon without his privity, and theſe ew 
in the report (tangue kftatute fuit fait de ibus tri | 
ou mY be omitted. "OY 3 
oraſmuch as every man deſireth to be at naturall libe ; 
Mirror complaines of the common law in this point, ba | 
abufion eft a tener eſcape de priſoner, ou de bruſerie del gaole pur pecks 
rag 8 uſage 75 garrant per nul ley, ne in nul part eft uſe forſque 
in ceft realme, et en France, eins eft leu garrantie de | 
de nature. Hoc ille. PIG | EO ee 
(1) Nullus de cætero qui priſenam fregerit.] Nota, * he that is ; 
the ſtockes, or under lawfull arreſt, is ſaid 1 be in priſon, althougk 
he be not infra parietes carceris and therefore this branch ex Ml 
tendeth as well to a priſon in law, as to a priſon in deed; b Albeit 
divers lords of liberties have cuſtody of the priſons, and ſome inf 
fee, yet the priſon it ſelfe is the kings pro bono publico: and thereford ; 
it 1s to be repaired at the common charge: for no ſubje& can have 
the priſon it ſelfe, but the king only: and therefore Britton, 4 


that which was called the biſhops + priſon, ſee the ſtatutes of 
23 H. 8. and 1 E. 6. This (freger:t) is intended an actuall breaking 
of priſon as hath been ſaid. 
If the ſherife have a * upon an inditement of felony again 
A. and coming to arreſt him, is ſo diſturbed, that he cannot arreſ 
him, this is no felony; for A. was never in priſon: and therefor 
priſon in that caſe could not be broken, 1 | 
In ſome caſes it is law full for the priſoner to break priſon both a 
the common law, and notwithſtanding this ſtatute : as if the priſoli 
be ſet on fire, either by lightning or otherwiſe, unleſſe it be by thi 
privity of the priſoner, he may break priſon for ſafeguard of his life 
Et fic in fimilibus. For, quodeunque altquis ob tutelam corporis ſui feet 
rit, jure id fecifſe videtur. But it mult be, inevitabil.s nece 
tar. | N 
2) Subeat judicium vitæ vel membrorum.] Theſe words at th 
ing of this act extended as well to treaſon as to felony. 1 
2 H. 6. it was enacted to continue till the next parliament, that 
any be indited, appealed, or taken for ſuſpicion of high treaſon, auf 
breake the ſame priſon, it ſhould be high treaſon. And the realal 
of that act was, becauſe that by the ſtatute of 25 Ed. 3. de proditiey 
nibus, no other offence then is therein mentioned can be adjudge 
high treaſon, untill it be declared by act of parliament; and ther 
fore that act of parliament being in the negative, if a man be i 
dited or appealed for high treaſon, and breake the priſon, thi 
breaking of priſon is not high treaſon, till it be ſo declared by pa 
liament becauſe ſuch offence is not mentioned in the act of 25 E. 
and therefore according to the act of 25 E. 3. it is ſo declared! 
the act of 2 H. 6. And yet the reſolution of the judges in 1 H. 6. 
ood law: for there the caſe is, that a man outlawed of felony u 
in priſon, in the kings bench, in which priſon he knew that certaully 
perſons were there committed for high treaſon, and brake priſq 
and carried and led out the priſoners that were there in gaole 
treaſon; and ſeeing there be no acceſſaries in high treaſon, this wil 
an abetting and in of them for their eſcape, he knowing the 


arraigne 
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:rzaigned, and pleaded not guilty, and was found guilty. And it 
was adjudged by all the juſtices, that hee was a traitor, and was 
drawne and hanged, which are the words of the booke. And the 
principall end of this caſe was to prove, that a man attainted of 
felony might be indited, arraigned, tried, and adjudged for high 
treaſon, for the benefit of the king, and the odioufneſſe of the 
offence, and the ſcope and end of the caſe is ever to be obſerved; 
for in that caſe it muſt be alſo intended, that the treaſon was com- 
mitted before the felony. And it 15 to be remembred, that the 
ſtatute of 1. Mar. doth not onely repeale all treaſons, but all de- 
clarations of treaſon made by any act of parliament, ſince the ſaid 
act of 25 E. 3. A man impriſoned for petit larceny, or for killing 
of a man, /e defendendo, or by misfortune, and breake priſon, it is no 
felony, becauſe he ſhall not for the firlt offence ſubire judicium vitæ 
del membri. Et fic de femilibus, 

(3) My cau/a, &c.] This act ſpeaking of a cauſe, is to be in- 
tended of a lawfull cauſe; and therefore falſe impriſonment is not 
within this act, | 


Impriſonment is a reſtraint of a mans liberty under the cuſtody of 


another, by lawfull warrant in deed or in law. Lawfull warrant 
is, when the offence appeareth by matter of record, or when it 
doth not appeare by matter of record. By matter of record, as 
when the party is taken upon an inditement at the ſuit of the king, 
or upon an appeale at the ſuit of the party. When it doth not 
appeare by matter of record, as when a felony 1s done, and the 
offender by a lawfull mittimus is committed to the gaole for the 
ſame. But between theſe two caſes there is a great diverſity: for 
in the firſt caſe, whether any felony were committed, or no, if the 
offender be taken by force of a capzas, the warrant is lawfull; and if 
hee break: priſon it is felony, albeit no felony were committed. But 
in the other caſe, if no felony be done at all, and yet he is commit- 
ted to priſon for a ſuppoſed felony, and breake priſon, this is no 
felony, for there is no cauſe; and the words of this act are, 
niſs cauſa, pro qua captus fuerit, tale judicium requirit. So es the 
cauſe muſt be juſt, and not feigned; for things feigned require no 
judgement, 

If A. give B. a mortall wound, for which A. is committed to 
priſon, and breaketh priſon, B. dyeth of the wound within the 
yeare, this death hath relation to the ſtroke; but becauſe relations 
are but fictions in law, and fitions are not here intended, this eſcape 
1; no felony, 11 H. 4. 11. Plowd. com. 401. Coles caſe, 

Seeing the weight of this buſineſſe touching this point, to make 
the eſcape either in the party, or in the gaoler felony, dependeth 
upon the lawfulneſſe of the mittimus, it ſhall be neceſſary to ſay 
ſomewhat hereof: firſt, it muſt be in writing in the name, and 
under the ſeale of him that makes the ſame, expreſſing his oſſice, 
place, and authority, by force whereof he maketh the mittimur 
and is to be directed to the gaoler, or keeper of the gaole or priſon. 
2. It muſt containe the . (as it expreſly = by this act, 
"i: cauſa pro qua captus, ec.) but not ſo certainly, as an indirement 
ought, and yet with ſuch convenient certainty, as it may appeare judi- 
clally, that the offence tale judicium requirit as pro alta proditione, viz. 
in perſonam domini regis, or pro contrafattura magni figilli domini regis, 

c. or pro contrafractura monetæ domini regis, or pro parva prodittone, 
dix. pro morte (talis ) magiftri ſui, or pro felonia, viz. pro morte talis, 

1 Ixsr. | 5 P 5 Sc. 
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Vid. Stanf. pl. 
coron. 107. b. 


1. Mar, the firſt 
ſtatute, 


See Mag. Chart. 
cap. 2g. 
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Se. or pro burglaria, or robberia, Ac. or pro felonia, vis. for ſtealing 
of a horſe, &c. or the like, fo as it may in ſuch a generality ap. 
peare judicially, that the offence zale judicium requirit, And this 
is proved both by reaſon and authority. By reaſon, firſt, for that 
it is in Caſe of felony, que inducit ultimum ſupplicium; and therefore 
ought to have convenient certainty, as is aforeſaid. 2. Alſo it muſt 
have convenient certainty, for that a voluntary eſcape is felony in 
the gaoler. 3. If the -::/:imus ſhould be good generally pro felonia, 
then as the old rule is, zgnorantia judicis foret calamitas znnecentis ; 
for the truth of the caſe may be, that he did ſteale charters of land, 
or wood growing, or the like, which in law are no felonies; and 
therefore in reaſon in a caſe of ſo high nature concerning the 
life of man, the convenient certainty ought to be ſhewed. 
By authority. The conſtant forme of the inditement in that 
caſe for eſcape either by the party, or voluntarily ſuffered by the 
gaoler is, that he was arreſted pro /uſpicione cujuſdam frloniæ, vix. pro 
morte cujuſdam M. N. felonice interfecti, or the like; for the indite- 
ment muſt rehearſe the effect of the Mittimus, which directly proveth, 
that the cauſe in ſuch a generall certainty ought to be ſhewed, 
Vid. 25 E. 3. fol. 42. 
Alſo if a man be indited of treaſon, or indited or __— for 
felony, the capias thereupon, whereby the party is to be arreſted, 
comprehendeth the cauſe. 4 fortiors the mittimus, whereby the 
party 15 to be arreſted, having no ſuch ground of record as the 
capias hath, muſt, purſuing the effect of the capias, comprehend the 
cauſe in convenient certainty. 25 E. 3. fol. 42. pl. 32. there 
ought to be a certaine cauſe: and in the ſame leafe, pl. 35. 
in caſe of breaking of priſon, the cauſe of the impriſonment ought 
to be ſhewed. ' BH 
If a man be indited, 2 felonice fregit priſonam, Qc. generally, it 
is not good”; for the inditement bught to rehearſe the ſpecialty of 
the matter according to the ſtatute, that he being impriſoned for 
felony, &c. fregit priſonam. We have quoted many other books, W 
which though they be not ſo certainly reported, as might have been 
wiſhed, yet the judicious reader will gather fruit of them. But ſee 
before the expoſition of Magna Charta, cap. 29. verbo, Aut per legem 
terre, and obſerve well the words of the writ of habeas corpus, for a 
direct proofe that the cauſe ought to be ſhewed. «= 
Laſtly, ſee hereafter in the expoſition of the ſtatute of articu/ 
cleri, the reſolution of all the judges of England, the anſwer 
to the 21 and 22 objections, which we will in no ſort abridge | 
for the excellency thereof, but referre you to the fountaines 
themſelves. | 1 
Hereupon it appeareth, that the common warrant or mitimt 
to anſwer to ſuch things as ſhall be objected againſt him, is utterly 
againſt law. ane 
Now as the mittimus muſt containe the cauſe, ſo the conclaſion f 
muſt be according to law, vix. the priſoner ſafely to keep, untill. he 
be delivered by due order of law, and not untill he that made 1t 
ſhall give other order, or the like. 
And if the warrant be not lawfull, if the gaoler ſuffer ſuch a * 
ſoner to eſcape voluntarily, it is no felony in him. But ory? = 
tant bClawtull, and in part cular for felony, and the gaol-'' . 
bim willingly to e cape, unt'll the priſoner be attainted, he dr 
-fhall not anſwer to th. eſcape, though the priſoner be indited; ihe 
ä a 
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the felony of the JO ſhall not be tryed between the king and 
the gaoler, becauſe the priſoner is a ſtranger thereunto. But if the 

warrant be law full, and there is a felony done, and one is lawfully 

committed for the ſame, if he breake priſon he may be indited for 39 fl. 6. 33. 
that eſcape before. he be attainted of the offence, becauſe he is party. 

And albeit the gadler be 4% facto, et non de jure, yet ſhall he be 

charged for the eſcape. | | | 

And certainly this law of i cauſa, Ic. agreeth with that ju- 
diciall ſaying of Felix in the holy hiſtory; fine ratione mibi videtur AR. Apoſt. c. 23. 
nittere vinctum, et cauſas 9741 non fignificare. And whatſoever Ver. 27. 

Felix was, yet according to that old rule, Veritas à quocungqae dicitur 
a Deo t. | | | : 

(4) Tale judicium reguirit.] If a man be committed by lawfull 43 E. 3. cor. 454 
warrant for ſuſpicion of felony done, if he breake priſon, he may 440: 12- "2p" 
be indited for that eſcape, albeit the commitment be for ſuſpicion 5 Jobn 
of felony, and yet no judgement can be given againſt him for Mortimers caſe, 
ſuſpicion, but for the felony it ſelfe, whereof he is fulpected; and 1 H. 6. 5. 
ſo be many preſidents, 1 Mar. Dyer 99. 
And aibeit the words be in the preſent time, yet if a felony. 

2 after by parliament, it is within the proviſion of this 

tute. | 
For other matters concerning eſcapes, you may reade the learned 
treatiſe of juſtice Stanford, pl. coron. fol. 30, 31. &c: which need 
not here to be inſerted. | 


STATUTUM DE MILITIBUS, © 533] 
_ Editunt Anno primo Edw. II. 8 


HIS writ king Edward the ſecond granted in the time of the 
parliament, and cauſed it to be entred of record; and there- 
fore is here ſtiled by the name of a ſtatute or ordinance, and the 
very frame of the writ doth prove it to be no act of parliament : 


but let us take the ford as we find it, aud petaſe the words 
thereof. | | 


Cap. 1. FYOMINUS tex conceſſit QUR foveraigne lord the king 
quod omnes illi qui militet hath graunted that all ſuch as 

iſe debent, et non ſunt (1), et diftrifti ought to be knightes, and bee not, and 
furrint ad arma militaria ſuſcipienda have beene diſtrained to take upon 
fra feſtum natalis Domini, babeant them the order of a knight within th2 
A2 ad prædicta arma militaria feaſt of the nativitie of our Lord, hall 
elpienda _uſque in oftab* ſandti Hi- have reſpite to take the foreſaid armes 
ii fine attione : et extunc diſtrin- of a knight, untill the utas of Sint 
eantur, niſi interveniant, Hillarie without occation, and after 
| 2 that 
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2. Item conceſſit quod ſi aliquis queſ- 
tus fuerit in cancellaria, quod diſtrictus 
fuerit, &c. et non habeat xx. li. terræ 
in feodo, vel ad terminum vitæ * et 
hoc velit verificare per patriam, tunc 
diſcretis et legalibus militibus de comit' 
ad preditlam ingquiſitionem capiendam 
ſcribatur. Et ſi per illam inquiſitio- 
nem ita fuiſſe confliterit, fiat ei reme- 
dium, et cellet diſtrictis. 


3. Item ſi aliguis implacitatus fue- 
rit de tota terra ſua, vel etiam de parte 
ejuſdem, ita quod reſiduum non fufficiat 
ad valentiam xx. I. et hoc poſſit veri- 
ficare, tunc ceſſet diſtrictio, danec pla- 
citum illud terminetur. 


4. Item fs quis eorum teneatur in 
certis debitis atterminatis ad ſcacca- 
rium, ad certam ſummam inde perci- 
piendam per annum, et reſiduum ter- 
rarum ſuarum ultra prædictam ſum- 
mam valorem xx. li. annuarum non 
attingat, ceſſet diſtrictis donec prædic- 
tum debitum fuerit ſalutum. 


5. Et nullus diſtringatur ad arma 


militaria ſiſcipienda anteguam venerit 


ad atatem 21 annorum. 


6. Item nullus ratione terre ſuæ, 


quam tenet in manerits, que nunc ſunt 
ele antiquo domi nico coron', et tanquam 
fokemannus, et que terra dabit talla- 
gium, quando dominica regis tallian- 
tur, diſtringatur ad arma militaria 


ſuſcipienda. 


7. Item de illis qui terras ſuos fe- 
nent in ſocagia de aitis ma- 

394] nerus quam de maneriis co- 
rene, ot nullum jaciunt ſer- 

|  evrtium 
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that they ſhall bee diſtrained except 
they 97 2 ſome other meane, M 


Alſo hee hath graunted that if any 
will complaine in the chauncerie, be. 
cauſe hee was diſtrained, &c. and hath 
not xx. li. yeerely in fee, or for terme 
of life, and will prove that by the 
countrey, then it ſhall bee written 
unto the more diſcreette and ſage 
knightes of the ſhire, to take the ſayd 
inquiſition, and if it fortune to bee 
tryed fo by the ſame inqueſt, hee ſhall | 
have remedie and the diſtreſſe ſhall | 
ceaſe. : 


Alfo if any bee impleaded for all 
his land or for part of the ſame, ſo 
that the reſidue bee not ſufficient to 
the value of xx. Ii. and can prove the 
ſame, then the diſtreſſe ſhall ceaſe 
untill the fame plea be determined, 


Alfo if any of them bee bounden 
in certaine debtes awarded in the eſ- 
chequer for a certaine ſumme to be 
received yeerely out of his lands, ſo 


that the reſidue thereof doth not 


amount to the yeerely value of xx. li, 
beſides the ſame ſumme : the diſtreſſe 
ſhall ſeaſe untill the foreſaid debte be 


cleerely paide. 


And none ſhall be diſtrained to 
take upon him the order of a knight 
before that he come unto the age of 
xxi. yerres. 


Alſo none by reaſon of any land 
that he holdeth in manors which be 
now in auncient demeane of the 
crowne as a ſockeman, and which 
lands muſt alſo give talla when 
the kings demeanes are tayled, ſha 
be diſtrained to take upon him the 
order of a knight. 4 


Alſo of Gem that hold their lands 
in ſocage of other manors then of the 
manors of the king, doing no forreins 


ce I 2 Chaunce!'t 
ſervice, the rolles of the ci "or 


vitium forinſecum, ſcrutentur rotuli de 
cancellaria de tempore predeceſſorum 
dmini regis, et fiat ſecundum quod fieri 


eonſuevit. 


8. Zodem mods fiat de clericis infra 
ſacros exiſlentibus laicum feodum te- 
nentibus, qui milites eſſe deberent, ſi 


laici fuiſſent. 


9. Item nullus diſiringatur pro bur- 
gagiis ſuis, licet valorem xx. li. attin- 
gant, aut plus. 


10. Item qui milites efſe debent et 
nn ſunt, qui per modicum tempus ter- 
ras ſuas tenuerunt, et ſimiliter qui ni- 
miam ſenectutem, del defectum mem- 
brorum habent, ſeu morbum incurabi- 
len, vel onus liberorum, vel placitarum 
allegant, vel alias cauſas neceſſarias 
pretendunt : adeant ad Robertum 
Typtoft, et Anto' de Berk, et coram eis 
fines faciant : quibus ef injunftum, 
quod ſecundum diſcretionem eorum, ra- 


tionabiles fines admittant de viris præ- 
His. 


fall into conſideration. 


of a knight bachelor. 


in banco tot. G 3. Somerſet. 


* 
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ſhall be ſearched far the time of the 
kings predeceſſors, And it ſhall bee 
done as it hath uſed to be done. 


In like mannor ſhall be done of 
clerkes being within orders, holding 
lay fee which ſhould be knights if 
they were laye, | 


Alſo none ſhall be diſtrained for 
his burgage lands, although they doe 
amount to the value of xx.1i. yeerely 
or more. 


Alſo they that ought to be knights 
and be not, which have holden their 
lands in their hands but a ſmall time, 


and likewiſe ſuch as ſhould be knights 


that do pretend great age, or dęfault 


of their members, or any other incu- 


rable diſeaſe, or charge of their chil- 
dren, or of ſuites, or do alledge ſuch 
neceſſary excuſes, they ſhall reſort 
unto Robert T yptoffe and Anthonie 
de Berke, and ihall make fine before 
them, to whom it is enjoyned that 
according to their diſeretions the 

{hall admitte the reaſonable fines of all 
ſuch perſons. [ Raſtell's Tranſlation.) 


(1) Domi nus rex conoeffit, quod omnes illi gui milites M debent, er 
run ſunt.] That is, the king doth grant, that all they which ought 
to be knights, and be not, &c. In theſe words conſiſt the locke and 
the key of this writ, viz. who by the common lawes of this realme 
ought (that is, de jure) to be compelled to be a knight. For the 
underſtanding whereof, and of all the parts of this writ, ſeven things 
(There being foure kinds of knights, viz. 
knights of the garter, knights banaret, knights of the bath, and 
knights bachelor of the ſpurre, 3 E. 4. cap. 5.) 

Firſt, of what degree knighthood is. This writ being underſtood 


It is reſolved in our bookes without any contradiQion, that the 11 E. 3. brev. 
name of this knight is a name of dignity, and of the inferiour de- 259. 26 E. 3. 
gree of nobility; and therefore is parcell of his name. 
writs and inditements he ought to be named knight by the common 22 R. 7. brev. 
law; but ſoit is not of the ſtate of an eſquire or gentleman. * Brit- 925-4 H. 4. 2. 
ton ſtileth a knight honourable, and in the record of 9 E. 1. Sir 7 H. 

John Acton knight hath the addition of xobi/is; and certaine it is, + *9:,74 . 4. 


- brev. 250. 
And in 42 E. 3. 9. 


4 7. 11 H. 
21. 7 H. 6. 15. 


that, ſeeing it is a name of dignity, it followeth, that he ought to ; 4 Hl. 6. 15. 
have ſufficient revenue to maintaine that dignity. See W. 1. cap. 22 H. 6. 32 H 


6. 29. 35 H. 6 


55. 5 E. 4. 19. 15 E. 4. 14. 18 E. 4. 20. 21 E. 4. 71. » Brit. cap. 25. fo. 49. b. Mich. 9 E. 
3 3 


10. verbs 
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10. verbo chiwalers, that in ancient times coroners ought to have 
been knights, and the reaſon was, for that being Knights, the 
law did intend, that they had ſufficient to anſwer both the kin 
and the ſubject, if cauſe ſhould require. But hereof more ſhall bee 
ſaid hereafter. 
In the meane time this is to be obſerved, that the greater dignity 
doth never drowne the leſſer dignity, but both ſtand together in 
ore perſon: and therefore if a knight be created a baron, yet he 
remaineth a knight ſtill; and if the baron be created an earle, 
7 F. 4. 7. ad- yet the dignity of a baron remaineth, et fic de ceteris. But if an 
judge. 32 H. 6. eſquire (which is no name of dignity be made a knight, the degree 
22. of the eſquire is changed, and gone, and cannot ſo be named in any 
judiciall proceeding. | 
2. Secondly, of what quality he that 1s to be a knight ought to be, 4er, 
* &c, We have not found that a baron, being a lord of parliament, 
[ 595 ] or higher degree, hath been diſtrained ad arma militis Suſcipienda. 
Vid. 7 E. 3. But he that is diſtrained, &c. ought to be a gentleman of name 
oa. . and bloud, claro laco natus, or elſe non debet, he Ought not to 
eat. Pat, 383 be compelled by this writ to take the dignitie of knighthood 
F. 3. part. 1. m. upon him, 8 a 
10. Rex licen- Of ancient time thoſe that held by knights ſervice were regu- 
tiamdeditJohan- larly gentile, and thoſe which held by ſocage, or in burgage, were 
— 1 yeomen or burgeſſes: and this appeareth by the ancient rule of 
3 1 „jaw, * Lex Angliæ nullum ſcutagium aut ſervitium militare de ſockman- 
19 R. 2. indorſ. i aut burgenſibus expetit. It appeareth alſo by many ancient re- 
proclam. Ne quis cords, ws particularly by this writ, that fockmannus, c. e! qui 
miles, armigers, rerras tenent in ſocagio, &c. et nullum, fuciunt forinſecum ſervitium, that 
2 22 is, thoſe which hold in ſocage, of what value ſoever, and doe no 
Omnes qui te- knights ſervice, ought not to be knights, non debent, Ic. And our 
nent per ſervi- writ ſaith, Nullus diſtringatur pro burgagiis ſuis, c. no man ought to 
um wilitare in be diftrained to be a knight for the land which he holds in burgage, 
— Des Kc. of what value ſoever. But though it were of ancient time a 
8 cap. badge of gentry to hold by knights ſervice, yet now tempora mutan- 
6 & 7 Glanv. Zur, and many a yeoman, burgeſſe, or tradeſman purchaſe lands 
Ab. 7. cap. 9. + holden by knights ſervice, and yet (non debet) ought not tor 
Burgenfis. want of gentry be a knight. At this day the ſereſt rule is, Nobilcs 
ſunt qui arma gentilicia anteceſſorum ſuorum proferre pount ; therefore 
they are called /cutiferi, armigeri, Sc. When a knight is degrades, 
one of his puniſhments is, guod clypeus ſuus gentilicius reverſus erit, 
and here his armes be e beareth none. 5 

Mich. 9 E. 2. Lands and tenements anciently holden by knights ſervice, be- 
* 2 = — longing to the nobility and gentry of the realme, are not of the cuſ- 
King tee, & tome of gavelkind, which belonged to the yeomanry, and were 
nemy de teire holden in ſocage for the ſervice of the plow: and this + pap 
tenus per ſervice by the judgement of the whole parliament in® 31 H. 8. cap. 3. an 
de chivaler, Lit. by the booke of 9 H. 3. tit. Preſcription 63. and 26 H. 8. fol. 4 
772 U b n, and the reaſon thereof was, becauſe the lands and tenements We 
9 1 2 * by knights ſervice ſhould not be carried by deſcent into many hands 
icript. 63. 26 H. of iſſues males, whereby the ſervice for defence of the realme if a 
8. 4. b. Brat. fey deſcents ſhould be loſt or diminiſhed, and the owners (thela bo 

| 5. 47 601. 46 being divided into ſo many hands) ſhould not be able to maintamet 
5 Banden.“ countenance of their order and 222 Inter flatua ſeu . 
eichaet. an 1 E. H. 1. cap. 11. IIilitibus gui per loricas terras ſuas agſerviuni, 3 a 
„ee dominicarum carucarum ſi arum quietas ab eninibus gildis, et dd em 


5 ni . in 015 
epere ipſo do.:a mes concedo; ut ficut benignitas mea pt epenfior ft in 2 
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ia mibi fideles ſint : et ficut tam magno gravamine alleviati ſunt, ita 

quis et armis ſe bene inſtruant, ut apti et parati ſint ad ſervitium meum, 

1 ad defenfionem regni mei. And where it is enacted by the ſtatute Prerogat. regis, 
of prerogat” _ cap. 16. quad farming non participabunt cum maſeulis, <p. 16. 

it is to be underſtood of ſuch as be in equall degree; as the ſiſter bt Fa. 
ſhall not inherit with the brother, becauſe they be in quali degree; 9 1 
but the daughter of the ſonne ſhall have a part with her uncle, for Ka c' for the 
they be not in equall degree. 8 | cuſſome of ga- 

A knight is by creation, and not by deſcent, a gentleman is by e 
deſcent, and yet I read of the creation of a Þ 1 ; and thus it ., ger _ 
was: a knight of France came into England, and challenged John Benbrb ices caſe, 
Kingſton (a good and a ſtrong man at armes, but no gentleman) as & m. 18 E. 1. 
the record ſaith, ad certa armorum pundta, Ic. perficienda. Rex, ut in banco rot. 68, 
prædictus Johannes honorabilius in pramiſfis accipiatur, ipſum Fohan- = - 1 2 
nem ad ordinem generoſorum adoptavit, et armigerum conſtituit, at certa b MA patent. 
honoris inſignia ei conceſſit, 9c, Note, the king made him no knight, an. 13 R. 2. 
as his adverſary was, becauſe he was no gentleman. | part. 1. 7 H. 4. 

But for any thing that T have reade and doe remember in the fol. 7. 1 H. 5. 
raigne of H. 4. ox ever before, gentlemen of name and bloud had 
very rarely the addition of generous or armiger, as of a ſtate or 
degree, but were diſtinguiſhed from yeomen, who ſerve by the 
5 by. their ſervice, viz. knights ſervice, forinſecum ſervitium, 

ut in the raigne of H. 5. and ever ſince, they have had the addition 
of gentlemen or eſquires, and the reaſon thereof is this: it is en- 
acted by the ſtatute of 1 H. 5. that in every writ originall of actions 1 H. g. cap. 63. 
perſonals, appeales, and inditements, in which — of outlary [ 596 3 
doe lye, that to the name of the defendants addition be made of 
the eſtate or degree, or myſterie: and hereupon in thoſe writs 
addition was made as the caſe required, of genero/us or armiger; for 14 H. 6. 15. 
if a gentleman were named in ſuch a writ huſbandman, or yeoman, 22 H. 6. 3. 
he may abate the writ, by pleading that he is a gentleman. And - = 1 + | 
after this the like additions were made in commiſſions, and after * H. 6. cap. 16 
that in grants and conveyances, &c. 

And great diſcord and diſcontentment would ariſe within the 

realme, if yeomen and tradeſmen ſhould be called to the dignity of 
knighthood, to take the place and precedency of the ancient and 
noble gentry of the realme, And the eldeſt ſonne of a knight is 
an eſquire, as his father ought to be, before he was called to the 
dignity of knighthood. | 
Thirdly, of what livelihood or revenue a knight ought to be, deber, 3. 
Sc. And it is certaine, that he ought to have a knights fee: 7. feo- 
dum unius militis Herein three things are to obſerved: firſt, whether 
the law doth determine of what yearly value a knights fee (viz. 
the lands and revenue of a knight) ought to be. Secondly, if the 
law define not the certainty of the value, what is eſteemed in law 
a knights fee, Thirdly, what eſtate he ought to have in it. 

To the firſt, the law doth reſpect rather the value, then the con- Lib. 9. fol. 124. 
tent, viz. to be of ſufficient value to maintain the degree of a LO = 
knight, but doth not determine of any certaine yearly value: for K 112 
nothing is more incertaine than the values of lands in ſucceſſion. Sir Tho. Smith, 
And therefore in a writ in the raigne of H. 3. no value was ex- lib, 1. cap. 18. 
preſſed, but a writ iſſued out of the chancery generally to diſtraine 5 H. 3. ubi 
mes qui tenent per ſervitium militare. at: c 
At the making of Magna Charta a knights fee was accounted 9 H. 3. Magne 
the value of 20 li. and the fourth part thereof was a knights reliefe, Chart. cap: 2+ 
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Glanv. lib. . | 


ca. 4. lib. 7. fol. 
33. b. Rot. parl. 
20 E. 1. 1 t. 4. 
® Trin. 1 E. 2. 
coram re, e, rot, 
4. Linc”. 


4 Rot. clauf. 


19 E. 2. m. 16. 
in dorſ. 

d Brev. regis, 
part 1. & 2. 
2'R. 2. 

© Rot. parl. 

* Hill. 40 H. 3. 
PAa-- 254 A. 380. 
ibid. As. 60. 


d vid Camden. 
Brit. pag. 126. 
Note, a baron & 
others of higher 
degrees are pre- 
ſumed to have 
greater livings, 
as appear th by 
their reliefe, 
Mag. Chart. cap. 
2. Ii. 2. fol. 
124. obi ſupr. 
Glan. lib. 2. 
ca. 3. acc'. 
Paſch' 3 E. 1. 
coram Rogeto de 


Seton & lociis 


ſuis, rot 10. 
Ralph No man- 
vils Cale, 

19 E. 2. ubi 
ſupr. 

© See here, cap. 
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In anno 20 E. 1. the value of the knights fee in the writ was 40 li 
by our writ in 1 E. 2. 20. li. Irin. 1 E. 2. 48. carucat . 
faciunt unum feodum militis, This was in the fame year that this 
writ was granted. * 19 E. 2. feodum unius militis annui valoris 40 li. 
Þ 2 R. 2. 10. Ii. per aanum. 7 H. 6. fol. 15. 10 li. per annum. © 18 Hen, 
6. nu. 43. 40 li. per an. Oc. So as (as hath been ſaid) nothing is 
more incertaine then the values of lands; but he muſt have frodum 
unius militis, And in ſeverall ages a kuights fee, as before it ap- 
peareth, was valued at ſeverall values. The king cauſed a pro- 
clamation to be ſet forth, that all ſuch as might diſpend 15 ll. in 
lands, ſhould receive the order of knighthood, and thoſe that would 
not, or could not, ſhould pay theirfines. a 

There was 5 markes ſet on every ſhriefes head, becauſe they 
had not diſtrained every perſon that might diſpend 15 li. lands, 
to receive the order of knighthood, as was to the ſame ſhrriefes 
commanded. | 

* As tothe ſecond it appeareth before, that he ought to have a 
knights fee: then the onely queſtion is, what quantity of land a 
knights tee is. And without doubt this ſhall not be accounted by 
the acres; for ſome acre is of far greater value then another: and 
therefore that ſhould be as uncertaine as the values be; but this 
is reſolved by prudent ſages of the law of ancient time, who have 
reduced a knights fee to a certaine number of carues, or plow lands, 
which though they be incertaine (for if the land be fertile and 
heavie, there goeth to a plow land the leſſe; and if it be lighter, 
a greater quantity) yet it is as ncere to certainty as can be, and this 
computation time cannot alter: and therefore a knights fee con- 
taineth © 12 plow lands. And by this writ it appeareth, that a 
knights fee is here valued at 20 li. per an. And if he be im- 
pleaded ſor it, or any part thereof, &c. that he ſhall not be com- 
pelled to be a knight, untill the action be determined. And ſo like- 
wile, if he be indebted to the king, and his debt ſtalled, he ſhall 
not be compelled to be a knight, untill his debt be paid: and the 
reaſon hereof is, that povertie thould not be apparelled with honour 
and dignity. 

As to the third, he ought to have an eſlate in fee-fimple or fee- 
taile, as it appeareth in 20 E. 1. 201 ſupra, in feodo el bereditate. 
Or as tenant by the curteſie (which in this writ is intended by 
we name of tenant for life) whoſe heire by poſſibility may 
inherit. 

Fourthly, to what end he ought to be called to this dignity of 
knighthood. And our writ doth truly anſwer, ad arma militaris 
ſigſelpienda, to take upon him the military armes, or the armes of a 
knight ſor the honour, and ſervice, and defence of the realme; this 
is pro bono publico, | | 

The writs of parliament are to returne two knights for every 
county g/adzis cindtos, not that they ſhould come to the parliament 
girt with ſwords, but that they ſhould be able to do knights ſervice, 

et arma mililaria exercere, the ſword being named, for that it 18 the 

warden of all weapons: and therefore this end ought not to be pre- 
tended, and a private intended. Dicurtur arma, qu. a arms tegunt, ef 

ab humeris dependent, et continent ſcutum, gladium, tela, et ea quibus 

præliautur. No iniuflicient men are to be called ad arma militaria 

Juſcipienda, ne dignitas bujus ordinis wileſeeret, Fiſthly 
a * a : 3 


* 
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fiſthly, of what age he ought to be, &c. when he is called, deber, 
Fe. By this writ it appeareth, that he ought to be above 21, and 
his agreeth with Littleton, and other authorities and records; 
hut this is ſo to be underſtood, that he cannot be compelled to be a 


knight before 21, but if he be made a knight before that age, it is 


good enough. 


25 hee is not able to fight, hee ſhall not bee compelled to wage 


he is not able to performe the ſervice and duty of knighthood. 
ifſueth our of the chancery to the ſhriefe, commanding him, 


this writ 1s returnable into the chancery at a certaine returne. 


of them, they ought not be fined. 


ite parties their juſt exceptions. 


tid. E E. 1. dorſ. 8. ibid. 6 E. 2. dorſ. 29. xc. 
default, how often he may be fined. 


e might be fined infinitely, et infinitum in jure reprobatur. 


contempts 1 9. 


appeareth. 


"Petatum refgratis, quia fic oportuit, baltheo cinxit militari. 


Sixchly, by what meanes hee ought to bee called, deber, Qc. 
ought to bee called by writ. It hereby appeareth, tnat this writ 


+ And above the age of 60 (which in this writ is called »imia 
ſne2us )no man ought to bee compelled ad arma militaria ſuſcipienda, 
or to ſerve as a ſouldier. If the plaintife in an appeale of death, 
ic, be of the age of 60, or maimed, or of any great infirmity, ſo 3 


bat- 


tell. And by this writ it appeareth, that if hee hath defectum mem- 
brorum, ſeu morbum incurabilem, vel alias cauſas rationabiles, that hee 
hall not be compelled ad arma militaria ſuſcipienda, becauſe 


hee 


guod 


griclamari faciat, guod omnes illi qui habent * terre, arma mili- 
taria ſuſcipiant citra ( tale feſtum)) et quod fummoneri fac eos”, Cc. 


and 
At 


which day of the returne it is neceſſary for them that are ſummoned 
to appeare; for if they make default, it is finable (which, it may 
be, is the marke that is aimed at) but if they appeare, and take 
the dignity upon them, or refuſe for the cauſes aforeſaid, or any 


This writ and the returne thereof is by writ of mittimus tranſ- 
mitted into the court of exchequer, who cannot make a commiſhon 
to others concerning tais matter, but ought to proceed legally them- 
ſelves, becauſe they have but delegatam poteſtatem, que non poteſt 
Algari, and they are learned and ſworne judges, and able to allow 


For writs of ſummons or diftringas for the dignity of bachelor 
knizhthood, ſee Rot. clauſ. 29 H. 3. m. 9. 44 H. 3. parte prima. 


Seventhly, if he ought to be a knight, and refuſe, or make 


He can by the law be fined but once, no more then an apprentice 
a law, that is called by writ ad fatum et gradum ſervientis ad 
gen, if hee refuſe, and be fined, he cannot be fined againe; for ſo 


he commons petitioned (to have a declaratory law) that no 
perſon once making fine for not being knight, be never after 
called thereunto againe. But this was but. to avoid charge and 
rexauion, Vid. Dyer, 35 H. 8. 55. Brock briefe 150, ine pur 


We doe not remember that we have read any thing touching 
”= * in Bracton, Britton, Fleta, Mirror, the Regiller, or 


No clerke within holy orders, be hee regular or ſecular, though 
* hath a knights fee, can be made a knight, as by this writ it 


dee Matth. Paris, an. 29 H. 3. pag. 882. Rex die natal: Joban- 
wn de Gateſden clericum, et multis ditatum beneficiis, ſed omnibus ante 
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See here, ca. 
10. Rot. clauſ. 
an. 7 E. 3. part. 
T. mem. 25. & 
m. 22, 23. Rot. 
parl. 5 H. 4. nu» 
24, 25. 33 Hl. 
cap. 22 E. 

4. 19. 15 E. 2. 
coron. 1835. Brit. 
fol. 40. Fitz. 
N.B. 163. N. ſi- 
mile. ; 
See here, cap. 10. 

6 


7 H. 6. 15 

See here, Cap. 2. 
*The yearly va- 
lue of the land. 


7» 


Rot. Pail. 18 H. 
6. nu. 43. 

14 H. 5. 2, 3. 
Fitz. N. B. 231. 
b. Le Roy navera 
que un penſions 
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Sce here, cap. 2. 


See here, cap. 10. 


laſt 


For knights of 
the bath. 


For knights ba- 
DETETS, 
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in a gquare impedit, &c. in the kings courts. That none of their 
poſſeſſions or liberties, which any of — had in the right of 


Articuli Cleri. 


laſt clauſe, tem gui milites e debent, et non ſunt, an . 
cauſe of excuſe (as for of rg that they A ore ju 
land, which before by this writ is allöwed for a good excuſe ra 
or have any other of the juſt cauſes of excuſe here expreſſed, and 
vet will not ſtand to a legall and chargeable pleading and proceedin | 
they may, if they will, redeem their vexation and charge, and N 
mit themſelves to a reaſonable fine: and therefore by this wie 
Robert Tiptoſt, and Anthony de Berke are appointed to afſeſſe 
reaſonable fines; but this muſt be underſtood by conſent, for this 
was no legall 8 I find in the parliament roll 4% %% 
18 E. 1. rot. 6. that Robert Tiptoſt was juficiarius domini regi; 
And ſo, it is like, Anthony Berk was; but certainly what he was, we 
have not yet found. 

Writs to divers ad ordinem militia de balneo ſuſcipiendum Juxta 
antiquam conſuetudinem in creatione ufitatam, Rot. clauſ. in dorſi, 
10 H. 7. 20. Septembris. 

See Rot. Vaſch' 13 E. 3. m. 13. William de la Pole created. 
Rot. eodem m. 1. Rich. de Cobham created. Rot. Pat. 15 E. 2. 
part 2, m. 22. John Coupland created. See Matth. Paris, pag. 
1354, 1355. Kc. Camden Brit. 124. KP 
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ARTICULI CLER1, 
Edit” Anno nono Edw. II. 


ON before the making of this ſtatute, that is, anne 42 H. 3. 

anno Domini 1258, Boniface younger ſonne of Thomas 

earle of Savoy, archbiſhop of Canterbury, uncle of Elianor queen 
of England, who was daughter of Reymond earle of Province by 
Beatrix daughter of Thomas earle of Savoy, and ſiſter to the ſaid 
Boniface, made divers and many canons and conſtitutions provin- 
ciall directly againſt the lawes of the realme, which canons begun 
thus: Univerfs Chriſti fidelibus ad quos praſens pagina pervenerit, Bo- 
nifacius miſeratione divina Cantuarienſis archiepiſeopus, totius Angle 
primas, et ſui ſuſfraganti in verbo ſalutari ſalutem, And ending thus: 
ATtum apud Weſtm', ſexto iduum Junii anno Domini 1258. In quorun 
emnium robur et teflimonium, &c, which being exceeding long, we 
could not here inſert. But the effect of them is, ſo to uſurp and 
incroach upon many matters, which apparently belonged to the 
common law, as, amongſt many others, the tryall of limits and 
bounds of pariſhes, and right of patronage, againſt tryall of right 
of tithes (by indicavit) againſt writs to the biſhop upon a recovery 


their church, ſhould be tryed before any ſecular judge; (ſo 35 1 
would not have conuſance of things ſpirituall, but of temporal 


alſo) and concerniag diſtreſſes and attachments within their __ 
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and in effect, that no quo warrants ſhould be brought againſt them, 
wher they had been long in poſſeſſion, with an invecti ve againſt the 
verſe interpretation by the judges of the realme (ſo they termed 
it) of charters, &c. granted to them, and in ſubſtance againſt the 
ancient and juſt writs of prohibition in caſes, were by the lawes 
of the realme they are maintainable: and commandement given to 
ailmoniſh the king, and interdi& his lands and revenues, and 
thundred gut excommunications againſt the judges and others if 
they violated, or obeyed not the ſaid canons and conſtitutions. 
And this was the principall ground of the controverſies between 
the judges of the realme and the biſhops: for this cauſed eccle- 
ſialicall judges to uſurp and incroach upon the common law. But 
notwithſtan ng the greatneſſe of the archbiſhop Boniface, and 
that divers of the judges of the realm were of the clergy, and 
all the great officers of the realm, as chancellor, treaſurer, privie 
ſeale, &c. were prelates; yet the judges proceeded according to 
the lawes of the realm, and ſtill kept, though with great difficulty, 
the eccleſiaſticall courts within their juſt and proper limits. The 
courts by pretext of theſe canons being at variance, at length at a 
pariament holden in the 51 yeare of Henry the third, Boniface, 
and the reſt of the clergy complained (which was v/timum refugium, 
and yet the right way) and exhibited many articles as grievances, 
called Articuli Cleri. The articles exhibited by the clergie either by 
accident or induſtry are not to be found; ſome of the anſwers are 
extant, Viz. ad 16 articulum de uſuris reſpondetur, quod licet epiſcopus, 
Sc. ad 17 articulum de defamatione, Oc. reſpondetur, fi aliquis 
defamatus, Sc. fi autem certæ perſons nominate fuerint, per quas rei 
veritas melius ſcire poterit, nominantur, ad proband” matrimonium 
vel teſtamentum : et fimiliter in accuſationibus tales perſonæ impediendæ 
non ſunt, quia teſtimonium perbibent weritati, ſed propter hoc non e/t 
comgregatio laicorum faciend”, quia per congregationem hujuſmodi ſervitia 
deminus poſſit deperire. 
4d 18 artic dominus pgſuit remedium. 
Ad 19 artic' reſpondetur, quod archiepiſcopus de epiſcopatu vacante 
run ſe intromittat quantum ad temporalia, ſed tantum ſe de ſpiritualibus 
intromittat, &&c, | 
Ad 20 artic* reſpondetur, quod de clericis occiſis, et de hiis gui forſan 
cccidi 3 in futurum fiat juſtitia, ſecundum legem et conſuetudinem 
lerre, Oc. 
dd 21 artic' reſpondetur, quod excommunicatus per ordinarium, aut 
alium judicem competentem, et denunciatus taliter, debebit ab aliis evitari, 
uſt forſan excommunicatus conqueratur ſe eſſe injuſte excommunicatum 


jus probationem debet admitti, ſed in cæteris que proponit, ut actor, eff 
interim evitandus. | 
| Ad 22 articꝰ mandabitur juſticiariis, quod non fiant alique 
friſe per totam terram de bonis ali quorum, niſi debitæ priſe et 
conſuetæ. n 8 
4 d 23 artic reſpandetur, quod cum aliqui tenrant aliguod de rege in 
fapite unde cuſtodia debeatur, cuſtodiæ omnium terrarum de quibuſcunque 
tenentes illi tenementa illa teneaut cum acciderint (fe inde cuſtodia habere 
ae beatur ) haAenus ex conſuetudine approbata ſpectarunt ad regem, ed 
Pi/copi fi expedire wideant, inhib:ant tenentibus ſuls, ne aliqua tenementa 
foi perquiran? de feodis regis, | : 

| Theſe 
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Ex frazmento 
Rot. parl, anno 
51 H. 3. 
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pro aligua re temporali, de gua non debeat coram ordinario reſpondere, ad 


600 


Prohibitio for- 
mata de ſtatut' 
Ar tic'Cleri. Vet. 
Magn. Chart. 


Vid. Brit. fo. 

5. b. Regiſtr. 
36. b. 29 E. Jo 
29- F. N. B. 41. 
a. Vid. Vet. 
Magn. Chart. 
fol. 91. Bertelets 
impreſſion. 


- 
2 


L or | 
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Theſe anſwers are yet extant of record, and are worthy to be 


read at large as they yet remaine; whereunto we referre the | 


reader, This 1s to be obſerved, that none of Boniface's canon; 
« p15 the lawes of the realme, and the crowne and dignit 

- = king, and the birth-right of the ſubject, are here Rig 
rmed. 


What the reſidue of the articles and the anſwers were, may be col. 


lected by that act of parliament entitled prohibitio formata de atis 
articul; cleri, which was made in the time of Edward the firſt; about 
the beginning of his raign, which beginneth thus: Edwards, tz; 
prælatis, Ic. wherein divers points are to be obſerved againſt the 
canons of Boniface : 1. Quod cognitiones placitorum ſuper feodalibus et 
libertatibus frodalium, diſtrictionibus, officiis miniſtrorum, executionibus 
contra pacem neſtram factis, felonum negotiationibus, conſuetudinibus ſe. 
cularibus, attachiamentis, vi laica malfactoribus redtatis, rebberiis, 


arreſtalionibus, maneriis, ad vocationibus ecclęſiarum, ſufficientibus aſl; | 


Juratis, recogaitionihus laicum feodum contingentibus, et rebus aliis, er 


caufis pecuniarum, et de aliis catallis et debitis quæ non ſunt de teſtament 


vel matrimon” ad coronam et dignitatem regiam pertineant, et de regns 
de conſuetud” ejuſdem regni approbata, et hactenus obſervata, 

2. Et proceres, et magnates, aut alii de eodem regno temporibus ny. 
trorum prædecęſſorum regum Angliæ, ſeu noſtra authoritate alicujus non 
8onſueverunt contra conſuetudinem illam ſuper bujuſmodi rebut in 
cauſa trabi wel compelli ad comparendum coram gquocunque judice 
ecclefiaſtico. | 

3. £t quod vicecomes non permittant, quod aligui laici in baliva fuacon- 
veniunt ad aliquas recognitiones per ſacramenta ſua faciend”, nift in caufis 
matrimonialibus et teſtamentariis. Of the ſubſtance of this prohabition, 
Britton ſpeaketh in theſe words, et queux ount ſuffert pleader en court 
crys auters pleas, que de teſtament ou matrimonie, et de pure ſpiri- 


tueltie fans deniers prender de lay home. Ou ſuffert lay home iorrer deva 


ordinary. | 
After this the clergy, at a parliament holden in the raigne of the 
ſame king E. 1. 5 articles intitled articuli contra probibi- 
onem regis, fearing leſt by reaſon of ſome generall words therein 
they might be prohibited in cauſes, which of right belonged to the 
eccleſiaſtical juriſdiction, in theſe words, /ub hac forma impetrant lait 
frobibitionem in genere ſuper decimis, oblationibus, obwventionibus, nor- 
tuariis, redemptionbus penitentiarum, violenta manuum injection ir 
clericum vel comiſſarium, et in cauſa defamationis, in guibus cafibus agitur 
ad pœnam cancnicam imponendam. And a juſt _ legall anſwer was 
made thereunto, as thereby appeareth. Bur it is to be obſerved, that 


they claimed nothing which was againft the true meaning of tie 


ſaid act, called prohibitio formata de ſtatuto artic*, cleri, nor an) ot 


Boniface's canons to bee confirmed: and fo theſe matters relled, 
untill the parliament holden at Lincoln in the ninth yeare of Edu. 
2. where Walter Reynolds biſhop of Canterbury (whom the kin 
favoured, ſaith one, ſingularly for the opinion he had of his fidelity 
and great wiſdome, and Walterus archiepiſcopus Cantuarienſss gib 
tioſiſimus fuit, hac regis equiſſima reſpon/a ad prelatorum petita ebti- 
nuit) in the name of himſelfe and of the clergy, preferred theſe 16 
articles, and by authority of parliament had the anſwers here fol- 
lowing /eriatim to every one of them. And now it may ſeem hig 
time that we ſhould deſcend to the peruſall of the preamble, an 


the articles and anſwers. But befoge we come to it, it 2 


Articuli Cleri. 


doce much to the right underſtanding of divers. parts of this act of 

iament, to report unto you what articles Richard Bancroft 
*rchbiſhop of Canterbury exhibited in the. name of the whole 
clergy in Michaelmas terme anno 3 Jacob. regis to the lords of the 
iv;e councell againſt the Judges of the realm, intitled, Certain 
articles of abuſes, which are deſired to be reformed, in granting of 
-ohibitions, and the anſwers thereunto, upon mature deliberation 
and conſideration, in Eaſter terme following, by all the judges of 


England, and the barons of the exchequer, with one unanimous: 


conſent under their hands (refolutions of higheſt authorities in law) 
which were delivered to the lords of the councell. And we for 
diſtinction ſake (becauſe we ſhall have occaſion often to cite them) 
call them Articuli Cleri 3 Jacobi. 


His Majeſty hath power to reforme abuſes in prohibitions, 


The clergy well hoped, that they had taken a good courſe in 
ſeeking ſome redreſſe at his majeſties hands concerning ſundry 
abuſes offered to his ecclefiaſticall juriſdiftion, by the over frequent 
and undue granting of prohibitions; for both they and we ſuppoſed 
(all juriſdiction, both ecclefiaſticall and temporall being annexed to 
the imperiall crowne of this realme) that his highneſſe had been 
held to have had ſufficient authority in himſelfe, with the aſſiſtance 
of his councell, to judge what is amiſſe in either of his ſaid juriſ- 
ditions, and to have reformed the ſame accordingly ; otherwiſe a 
wrong courſe is taken by us, if nothing may bee reformed that is 
now complained of, but what the temporall judges ſhall of them- 
ſelves willingly yeeld unto. This is therefore the firſt point, which 


upon occaſion lately offered before your lordſhips by ſome of the 


judges, we defire may be cleared, becauſe we are ſtrongly per- 
lwaded as touching the validity of his majeſties ſaid authority, 
and doe hope we ſhall be able to juſtifie the ſame, notwith- 
landing any thing that the judges, or any other can alledge to the 
contrary, af hay : 

No man maketh any queſtion, bat that both the juriſdiRions are 
lawfully and juſtly in his majeſty,” and that if any abuſes be, they 
ought to bee reformed: but what the law doth warrant in caſes of 
prohibitions to keep every juriſdiction in his true limits, is not to 
be ſaid an abuſe, nor + © altered but by parliament. 


The formes of prohibitions prejudicial! to his majeſties authorſty in 
cauſes eccleſiaſticall. 


Concerning the forme of prohibitions, foraſmuch as both the 
*cclefaſticall and temporall juriſdictions be now united in his ma- 
eſte, which were heretofore de fucto, though not de jure derived 
rom ſeverall heads, we defire to be ſatisfied by the judges, whether, 
4 the caſe now ſtandeth, the former manner of prohibirions here- 
tofore uſed importing an ecclefiaſticall court to be aliud forum d 
fro regio, and the eccleſiaſticall law not to be lege terre, and the 
proceedings in thoſe courts to bee contra coronam et dignitatem regiam, 
uy now without offence and derogation to the kings eccleſiafticall 
Perogative be continued, as though either the ſaid juriſdictions re- 
waned. now fo diſtinguiſhed and ſevered as they were before, 
7 that the lawes ecelefiaſticall, which wee put in execution, were 


601 


Is 


Obzeftion, 


Anſwer of the 
judges. 


E02 


502 Articuli Cleri. 


not the kings and the realmes eccleſiaſticall lawes, as well as fle 
temporall la wes. 

Anſwers It is true, that both the juriſdictions were ever a jure in the 
crowne, though the one ſometimes uſurped by the ſee of Rome: 
but neither in the one time, nor in the other hath ever the forme ot 
prohibitions been altered, nor can bee but by parliament, And it ;; 

contra coronam et dignitatem regiam for any to uſurp to deale in that 
which they have not lawfull warrant from the crowne to deale in, oi 

\ to take from the temporall juriſdiction that which belonged toit. The 
prohibitions doe not import, that the eccleſiaſticall courts are a0 
then the kings, or not the kings courts, but doe import, that the 
cauſe is drawne into aliud examen then it ought to be: and there. 
fore it is alwaies ſaid in the prohibitions (be the court temporall 
or eccleſiaſticall, to which it is awarded) if they deale in any caſe 
which they have not power to hold plea of, that the cauſe is drawn 
ad aliud examen then it ought to be; and therefore contra ceronan 
et dignitatem regiam. | | 


b 3* A fit time to be aſſigned for the defendant, if he will ſeck 
prohibition: | 


As touching the time when. prohibitions are granted, it ſeemeth 
ſtrange to us, that they are not onely granted at the ſuit of the de. 
fendant in the ecclefiaſticall court after his anſwer (whereby hee 
affirmeth the j uriſdiction of the ſaid court, and ſubmitteth himſelfe 
unto the ſame;) but alſo after all allegations and proofes made on 
both ſides, when the cauſe is fully inſtructed and furniſhed for ſen- 
tence: yea, after ſentence, yea after two or three ſentences given, 
and after execution of the ſaid ſentence or ſentences, and when the 
party for his long continued diſobedience is laid in prifon upon the 
writ of excommunicato capiendo, which courſes, foraſmuch as they 
are againſt the rules of the common law in like caſes (as we take 
it) and doe tend ſo greatly to the delay of juftice, vexation, and 
charge of the ſubject, and the diſgrace and diſcredit of his majeſties 
Juriſdiction eccleſiaſtical, the Fs Lim (ac we ſuppoſe) notwithſtand- 
ing their great learning in the lawes, will be hardly able in defence 
of them to ſatisfie your lordſhips. | . 
Anſwer, Prohibitions by law are to be granted at any time to reſtraine 
court to intermeddle with, or execute any thing, which by law they 
ought not to hold plea of, and they are much miſtaken that main- 
taine the contrary. And it is the folly of ſuch as will proceed in 
the eccleſiaſticall court for that, whereof that court hath not juri- 
dition; or in that, whereof the kings temporall courts ſhould hare 
the juriſdiction. And ſo themſelves (by their extraordinary deal- 
ing) are the cauſe of ſuch extraordinary charges, and not the 
law: for their proceedings in ſuch caſe are coram non judice. And 
the kings courts that may award prohibitions, being informed 
either by the parties themſelves, or by any ſtranger, that ws/ 
court temporall or ecclefiaſticall doth hold plea of that au 
they have not juriſdiction) may lawfully prohibit the ſame, as 
.after judgement and execution, as before, 


ObjeRion; 


4 Prochibitions unduly awarded heretofore in all cauſes almoſt o 
eccleſiaſticall cognizance, 
ObjeQticas Whereas it will be confeſſed, that cauſes concerning * 


matrimony, benefices, churches, and divine ſervice, W ences 


Articuli Cleri. 


offences againſt the 1, 2, 3, 4, 5, 7, 9- and 10, commandements, 
are by the lawes of this realm of eccleſiaſticall cognizance, yet 
there are few of them, wherein ſundry prohibitions have not been 
nted, and that more ordinarily of latter times, then ever here- 
dolore, not becauſe we that are ecclefiaſticall judges doe give 
reater cauſe of ſuch granting of them, then before have been given, 
dut for that the humour of the time is growne to be too eager 
ayainlt all ecclefiaſticall juriſdiction. For whereas (for examples 
Ne) during the raigne of the late queen of worthy memory, there 
have been 488 prohibitions, and ſince his majeſties time $2 ſent into 
the court of the arches; we humbly defire your lordſhips, that the 
judges may be urged to bring forth one prohibition of ten, nay the 
twentieth prohibition of all the ſaid 488, and but 2 of the ſaid 82, 
which upon due conſiderations with the libels in the eccleſiaſti- 
call court, they ſhall be able to juſtifie to have been rightly award- 
ed: we ſuppoſe they cannot; our predeceſſors, and we our ſelves 
have ever been ſo carefull not to exceed the compaſſe and limits of 
the eccleſiaſticall juriſdiction: which if they ſhall refuſe to attempt, 
or ſhall not be able to performe, then we referre our ſelves to your 
lordſhips wiſdomes, whether we have not juſt cauſe to complaine, 
and crave reſtraint of this over laviſk granting of prohabitions in 
every cauſe without reſpect. That which we have ſaid of the pro- 
hibitions in the court of the arches, we verily perſwade our ſelves 
may be truly affirmed of all the eccleſiaſticall courts in England, 
which doth ſo much the more aggravate this abuſe. 
It had been fit they ſhould have ſet downe ſome particular 
caſes, in which they find the eccleſiaſticall courts injured by the 


en, temporal! (as their E did order) unto which we would 

he have given a particular anſwer; but upon theſe generalities no- 

the thing but clamour can be concladed. And where they ſpeake of 

1 multitudes of prohibitions ; for all granted to, or in reſpect of any 
e 


eccleſiaſticall court, we have heretofore cauſed diligent ſearch to 
be made in the kings bench and common pleas, from the beginning 
of his majeſties raigne, unto the end of Hilary term, in the third 
yeare of his raigne; in which time we find, that there were grant- 
ed unto all the ecclefiaſticall courts in England out of the kings 
bench but 25 1. whereof 149. were de modo decimandi, upon unity 


e of poſſeſſion, for trees of 20 yeares growth and upwards, and for 

hey barren and heath ground, and all out of the common Ts but 62. 

* whereof 3 1. were ſuch as before, and the reſt grounded upon the 
in 


bounds of pariſhes, or ſuch other cauſes as they ought to be granted 


nil for; but for that which was done in the late queenes time, it would 
85 too long a ſearch for us to make, to deliver any certainty there- 
eal- 


of. And for his majeſties time, they requiring to have but two 
to be ſaw fully warranted upon the libell in the eceleſiaſticall court, 
ve have fix to ſhew to be lawfully warranted upon the libell there, 


med and ſo are all the reſt of like kind, by which it will appeare, that 
any this lugt eſtion is not onely untrue, but alſo, that the extraordinary 
reof chuges growing unto poore men, are of neceſſity by meanes of the 
well undus practices of eceleſiaſticall courts. g 


The multiplying of prohibitions in one and the ſame cauſe, the 
| libell being not altered. 


| Although it hath been anciently ordained. by a ſtatute, that 
en 2 conſultation is once duly granted upon a prohibition made 
1 to 


wh 
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to the judge of holy church, the ſame judge ma F 
cauſe, by vertue of that conſultation, notwithſtanding — 
prohibition to him delivered, provided that the matter in the li, \ 
of the ſame cauſe be not engroſſed, enlarged, or otherwiſe chan wy 
yet notwithſtanding prohibitions and conſultations in one and ths 
ſame cauſe, the libell being no waies altered according to the fil 
ſtatute, are lately ſo multiplyed, as that in ſome one cauſe, as afore- 
ſaid, two, in ſome three, in ſome other fix prohibitions, and ſo 


many conſultations have been awarded, yea divers are fo granted ( 
out of one court: as for example, when after long ſuit a conſults. 
tion is obtained, it is thought a ſufficient cauſe to ſend out another a 
prohibition in revocation of the ſaid conſultation, upon ſuggeſtion 
therein contained, that the ſaid conſultation minus commode ema. j 
navit. By which pretty device the judges of thoſe courts which : 
grant prohibitions, may, notwithſtanding the ſaid ſtatute, upon one < 
libell not altered, grant as many prohibitions as they li, com- je 
manding the ecclefiaſticall judges in his majeſties name, not to pro- 2 
ceed in any cauſe that is ſo divers times by them prohibited, where. fo 
by the poore plaintifes doe not know when their conſultations (pro- ot 
cured with great charge) will hold, and fo finding ſuch and ſo = 
many difficulties, are driven to goe home in great griefe, and to Ir 
leave the cauſes in Weſtminſter hall, the eccleſiaſticall judges not * 
daring to hold any plea of them. Now may it pleaſe your lord- > 
ſhips, the premiſſes being true, we humbly deſire to heare what = 
the judges are able to produce for the juſtifying of theſe their do 
proceedings. | 500 
It were fit they ſhould ſet dow ne particular cauſes, whereupon of 
this ente is grounded, and then we doubt not but to anſwer ve! 
it ſufficiently, wituout uſing any pretty device, ſuch as is ſet downe -& 
in this article, doy 
| Nei 

The multiplying of prohibitions in divers cauſes, but of the ſame 
nature, after conſultations formerly awarded, V 
We ſuppoſe, that as well his majeſties eccleſiaſticall juriſdiction, an 
as alſo very many of his poore, but dutifull ſubjects, are greatly So 
prejudiced by the granting of divers ſeverall prohibitions, and con- wen 
fultations in cauſes of one and the ſame nature and condition, and mig! 
upon the ſelſe ſame ſuggeſtions: for example, in caſe of beating 4 a 
clerke, the prohibition being granted upon this ſuggeſtion, that to m 
»all pleas de wi et armis belong to the crowne, &c. notwithſtanding — 
a conſultation doth thereupon enſue, yet the very next day after, mem 
if the like ſuggeſtion be made upon the beating of another clerke, * . 
even in the ſame court another prohibition is awarded. As allo, court 
where 570 prohibitions have been granted ſince the late queenes une (ertis 
into the court of arches (as before is mentioned) and but 113 col. 8 
ſultations afterwards upon ſo many of them obtained: yet it is e where 
dent by the ſaid conſultations, that (in effect) all the reſt of the (ai N 
prohibitions ought not to have been awarded, as being grouncec * la 
upon the ſame ſuggeſtions, whereupon conſultations have been fors ti. 
merly granted: and fo it followeth, that the cauſes why eonſu ay 
tations were awarded upon the reſt of the ſaid probibitions, Vn 1b 
for that either the plaintifes in the court eccleſiaſtieall were ares 2h 
for ſaving of further charge, to compound, to their loſſe, with th& * 


adverſaries, or were not able to ſue for them; or being —— K 
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through ſtrength of oppoſition againſt them, were conſtrained to 
defiltz which 1s an argument to us, that the temporall judges doe 
wittingly and willingly grant prohibitions, whereupon they know, 
before hand, that confultations are due: and if we miſtake an 
thing in the premiſſes, we deſire your lordſhips, that the judges, 
for the juſtification of their courſes, may better enforme us. 

It ſhall be good, the eccleſiaſtical judges doe better enforme 
themſelves, and that they put ſome one or two particular caſes to 
prove their ſuggeſtions, and thereupon they will find their owne 
errour; for the caſe may be ſo, that two ſeverall miniſters ſuing in 
the eccleſiaſticall court for beating of them in one and the elfe 
ſzme forme, that the one may and ought to have a conſultation, 
and the other not. And fo it is in cafes of prohibitions, 4e mods 
decimandi; and hereof groweth the overlight in making this ob- 
jection. And we aſſure our ſelves, that they ſhall not find 570 
prohibitions granted into the arches fince her late majeſties death; 
for we find (if our clerkes affirme truly upon their ſearch) that out 


courts in England but 251 prohibitions (as before is mentioned) 
from the beginning of his majeſties raigne, unto the end of Hilar 
terme laſt; and out of the common pleas not 63. And therefore 
it cannot be true, that ſo many have paſſed to the arches in that 
time, as is ſet downe in the article; and this article, in that point 
doth exceed that which is ſet downe in the fourth article by almoſt 
500, and therefore whoſoever ſet this downe, was much forgetfull 
of that which was before ſet downe in the fourth article, and might 
well have forborne to lay fo great a ſcandall upon the judges, as 
to afirme it to be a witting and willing errour in them, as 1s ſet 
downe in this article. 


New formes of conſultations, not expreſſing the cauſe of the 


me granting of them. 


Whereas upon the granting of conſultations, the judges in times 
0 paſt did therein expreſſe and acknowledge the cauſes ſo remitted to 
atly be of eccleſiaſticali cognizance, which were preſidents and judge- 
5 ments for the better aſſurance of eccleſiaſticall 1 6s that they 
11 might afterward hold plea in ſuch caſes, and the like; and were 


alſo ſome barre as well to the temporall judges themſelves, as alſo 


that o many troubleſome and contentious perſons from either granting 
ding or ſee king prohibitions in ſuch caſes, when ſo it did appeare unto 
ſter, mem upon record, that conſultations had been formerly granted 
erke, n them; they the ſaid temporall judges have now altered that 
alſo, courſe, and doe onely tell us, that they grant their conſultations 
time @rtts de cauſis igſos apud Meſim' moventibus, not expreſſing the fame 
con- particularly, according to their ancient preſidents. By meanes 
; ev! "hereof the temporall judges leave themſelves at liberty withodt 
e ſaie Prejulice, though they deny a conſultation ; at another time upon 
znded e ſame matter contentious perſons are animated, finding no cauſe 
n for "@preſied, why they may not at another time ſeeke for a prohi- 
onſul don in the ſame cauſe; and the eccleſiaſticall judges are left at 


de to thinke what they liſt, being no way inſtructed of the 
mature of the cauſe which procured the conſultation : the reaſon of 
wach alteration in ſuch conſultations, we humbly intreat your 
„ INST; 3Q * lord- 


of the kings bench have been granted to all the eccleſiaſticall 
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lordſhips, that the judges, for our better inſtruction, may be re- 
quired to expreſſe. 

If we find the declaration upon the ſurmiſe, upon which che pro- 
hibition is granted, not to warrant the ſurmiſe, then we forthwith 
grant a coniultation in that forme which is mentioned, and that mat- 
ter being ruentioned in the conſultation would be very long and 
cur berſome, and give the eccleſiaſticall court little information, 
to direct them in any thing thereafter; and therefore in ſuch caſes, 
for brevity ſake, it is uſuall: but when the matter is to receive end 
by demurrer in law, or tryall, the conſultation is in another forme. 
And it is their ignorance in the arches, that will not underſtand 
this, and we may not ſupply their defects with changing our formes 
of proccedings, wherein if they would take the advice of any 
learned in the lawes, they might ſoon receive ſatisfaction. 


That conſultations may be obtained with leſſe charge and 
difficulty, 


The great expences and manifold difliculties in obtaining of 
conſultations are become very burthenſome to thoſe that ſeeke for 
them; for now a dayes, through the malice of the plaintifes in the 
temporall courts, and the covetous humours of the clerkes, prohi- 
bitions are ſq extended and enlarged, without any neceſſity of the 
matter (ſome one prohibition containing more words and lines 
then forty prohibitions in ancient times) as by meanes thereof the 
party in the eccleſiaſticall court, againſt whom the prohibition is 
granted, becomes either unwilling, or unable to ſue for a conſulta- 
tion, it being now uſuall and ordinary, that in the conſultations 
malt be recited zz eadem verba the whole tenour of the prohibition, 
be it never ſo long; for the which (to omit divers other fees, 
which are very great) he muſt pay for a draught of it in paper 
viii. d. the ſheet, and for the entry of it xii. d. the ſheet. Further- 
more, the prohibition is quicke and ſpeedy; for it is ordinarily 
granted out of court by any one of the judges in his chamber, 
whereas the conſultation is very ſlowly and hardly obtained, not 
without (oftentimes) coſtly motions in open court, pleadings, de- 
murrers, and ſundry judiciall hearings of both parties, and long 

attendance for the ſpace of two or three, nay, ſometimes of eight 
or nine yeares before it be obtained. The inconvenience of which 
proceedings is ſo intolerable, as we truſt, ſuch as are to grant 
conſultations will by your lordſhips meanes not onely doe it ex- 
peditely, and moderate the ſaid fees ; but alſo reforme the length 
of the ſaid conſultations, according to the formes of conſultations 
in the Regiſter. | : | 
It were fit the particular cauſe were ſet downe, whereupon the 
generall grievance, that is mentioned in this article, is grounded ö 
and that done, it may have a full anſwer: for a prohibition! 
grounded upon the libell, and the conſultation muſt agree there- 
with alſo; and therefore we doubt not, but the ground of this 
rievance, when it is well looked into, will grow from themſelves | 
in interlacing of much nugatory and unneceſſary matter in their 
libells: and for the fees taken; wee aſſure our ſelves, none * 
taken, but ſuch as are anciently due and accuſtomed; and it u 
appeare, that we have abridged the fees, and length of n 
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and uſe no delayes, but ſuch as are of neceſſi y, and we wiſh they 
would doe the like, and upon examination it will appzare of which 
fide it growes, that the fees or delayes are fo intclerable. And 
where in ancient tim: ſuch as ſued for tithes, would not ſue but for 
things queſtionable, and never ſought at their pariſhioners hands 
their tithes in other kinds then anciently they had been uſed to 
have bcen paid; now many turbulent miniſters do infinitely vexe 
their pariſhioners for ſuch kinds of, tithes as they never had, 
whereby many pariſhes have been much impoveriſmed: and for 
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example, we ſhall ſhew one record, wherein the miniſter did de- 


mand ſeventeen ſeverall kinds of tithes, wherenoon the partie ſuing 
a prohibition had eight or nine of them adjudged againft the mi- 
n1ter upon demurrer in law, and other patled againſt nim by tryall, 
and this muſt of neceſſity grow to a matter of great charge; but 
where is the fault, but in the miniſter that gave occalion ? and we 
will ſhew one other record, wherein the party confeſſed to ſore of 
us, that hee was to fue his pariſhioner but for a calfe and a gooſe; 
and that his proctor nevertheleſſe put in the libell or demand of 
tithes, of ſeven or eight things more then he had cauſe to ſue for: 
this enlarged the prohibition, and gave occaſion of more expence 
then needed; and where is the fault of this, but in the eccleſiaſticall 
courts? and as in theſe, ſo can wee approve in many others; and 
therefore wee muſt retort the cauſe and ground of this grievance 
upon themſelves, as more particularly may appeare by the ſeverall 
preſidents to be ſhewed in this behalfe. 


Prohibitions not to be granted upon frivolous ſuggeſtions. 


It it a prejudice and deriſion to both his majeſties ecclefiaftica'l 
and temporall juriſdictions, that many prohibitions are granted 
upon trilling and frivolous ſuggeſtions, altogether unworthy to 
proceed from the one, or to give any hinderance or interruption 
to the other: as upon a ſuit of tithes brought by a miniſter againſt 
his pariſhioner, a prohibition fly eth out upon ſuggeſtion, that in 
regard of a ſpeciall receipt, called a cup of buttered beare made 
by the great {kill of the laid pariſhioner to cure a grievous diſeaſe 
called a cold, which ſorely troubled the ſaid miniſter, all his tithes 
were diſcharged. And likewiſe a woman being convented for 
adultery committed with one that ſuſpiciouſly reſorted to her 
bouſe in the night time, the ſuggeſtion of a prohibition in this 
caſe was, that omnia placita de nocturnis ambulationibus belong to the 
king, Kc. Alſo where a legatary ſued for his legacy given in a 
will, the prohibition was, Qula omnia placita de donis et conce{fronibus 
Hectant ad forum regium, et non ad forum ecclefraſticum, dummodo non 
Hel de teflamento et matrimonio; as if a legacy were not denatio de 
or in teflamento, with many other of like fort. The reformation 
of all which frivolous proceedings, ſo chargable notwithſtanding 
to many poore men, and the great hinderance of juſtice, we humbly 
ref-rre to your lordſhips conſideration. r 
. We grant none upon frivolous ſuggeſtions, but for the caſe put, 
is ridiculous in the miniſter to . ſuch a contract (if any ſuch 
were) but that maketh not the contract void, but diſcovereth the 
unworthineſſe of the party that made the ſame, and yet no fault 
in granting the prohibition; but when it ſhall appeare unto us, 

that ſuch a matter is ſuggeſted by fraud of any inks ox covnceller 
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at law, we will not remit ſuch offences, but will exclude ſuch at. 


torney from the court, and ſuch councellers from their practice at g 
the barre. And if they will ſuggeſt adultery to one, againſt whom a} 
they prove bur r and doe adjudge him for it, we are © 
in ſuch a caſe to prohibite their proceedings: for that is a matter pr 
meerly pertinent to the temporall court; fo, if it appeare hee hath ſu 
entred the houſe as a thiefe, or a burglarer, and ſo in many other ne 
caſes alſo. And if any ſurmiſe a legacy from the dead, where it W. 
was but a promiſe of payment in his life time, in that caſe ſuch pr 
a ſuit is to be prohibited: but if in theſe caſes the parties were pla 
named, then we might ſee the record, and thereupon be directed wh 
to ſhew upon what conſideration theſe prohibitions were granted, an- 
otherwiſe wee ſhall thinke that theſe are caſes newly invented. pig 
D ra 
10. No prohibition to be granted at his ſuit, who 1s plaintife in the fer 
Spirituall Court. ie 
t Objed on. We ſuppoſe it to be no warrantable nor reaſonable courſe, that del 
| prohibitions are granted at the ſuit of the plaintife in the eccle. \ 
N ſiaſticall court, who having made choice thereof, and brought his 0 
4 adverſary there into tryall, doth by all intendment of law and af 
4 reaſon, and by the uſage of all other judiciall places conclude him. __ 
. ſelfe in that behalfe; and although he cannot be preſumed to hope N 
N for helpe in any other court by way of prohibition, yet it is very r 
4 uſuall for every ſuch perſon ſo proceeding onely of meere malice 1 
1 for vexation of the party, and to the great delay and hinderance ny 
of juſtice, to find favour for the obtaining of E ſome. wag 
times after two or three ſentences, thereby taking advantage (2: 5 
he muſt plead) of his owne wrong, and receiving aide from that * a 
court, which, by his owne confeſſion, he before did contemne; gs 
touching the equity whereof, we will expect the anſwer of the you 
judges. ; ub ü 1 
Anſwer. None may purſue in the eccleſiaſticall court for that which the ane 
kings courts ought to hold plea of, but upon information thereof 
given to the kings courts, either by the plaintife, or by any meere No 
ſtranger, they are to be prohibited, becauſe they deale in that which 4 U 
appertaineth not to their juriſdiction, where if they would be care- * 
full not to hold plea of that which appertaineth not to them, this ) 
needed not: and if they will proceed in the kings courts agail Th 
ſuch as purſue in the eccleſiaſticall courts for matter temporal, moni) 
that is to be inflicted upon them, which the quality of their offence pleaſy 
requireth; and how many ſentences howſoever are given, Jet for e) 
prohibitions thereupon are not of favour, but of jultice to be ſugge 
| granted. | Where 
A” legem | 
11. No prohibition to be granted, but upon due conſideration 0 , pro 
. | . tati 
i jeſe to way 
bject. on. It is (we are perſwaded) a great abuſe, and one of the chit 
hy Ht the mak of the 4. abuſes, and many other, that po 3 
Fibitions are granted without fight of the libell in the eccleſiaſici Venjen 
court; yea, ſometimes before the libell be there exhibited, mw frſtica 
as by the lawas and ſtatutes of this realme (as we thinke) the by 
(being a briefe declaration of the matter in debate betweene. ie © 


plainufe and defendant) is appointed as the only rule and a 


of” 
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ſor the due granting of a prohibition, the reaſon whereof is evi- 
dent, viz. upon diligent conſideration of the libell it will eaſily 
appeare, whether the cauſe belong to the temporall or eccleſiaſticall 
cognizance, as on the other fide without fight of the libell, the 
prohibition muſt needs range and roave with firange and forraigne 
ſuggeſtions at the will and pleaſure of the deviſor, nothing perti- 
nent to the matter in demand: whereupon it cometh to paſſe, that 
when the judge eccleſiaſticall is handling a matter of ſimony, a 
prohibition is grounded upon a ſuggeſtion, that the court tryeth 
placita , de adwocationibus eccleftarum, et de 2 patronatus, And 
when the libell containeth nothing but the demand of tithe wooll, 
and lamb, the prohibition ſurmiſeth a cuſtome of paying of tithe 
pigeons. So that if it may be made a matter of conſcience to 
rant prohibitions only, where they doe rightly lye, or to pre- 
1 the juriſdiction eccleſiaſticall united to his majeſties crowne, 
it cannot (we hope) but ſeem neceſſary to your lordſhips, that due 
conſideration be firſt had of the libell in the eccleſiaſticall court, 
before any prohibition be granted. 

Who hath an advowſion granted to him for money, being ſued 
for ſimony, ſhall have a prohibition ; and it is manifeſt, that though 
in the libell there appeare no matter to grant a prohibition, yet 
upon a collaterall ſurmiſe the prohibition is to be granted: as where 
one is ſued in a ſpirituall court for tithes of va cedua, the party 
may ſuggeſt, that they were groſſe or great trees, and have a 
Pon yet no ſuch matter appeareth in the libell. So if one 

e ſued there for violent hands laid on a miniſter by an officer, 
as a conſtable, hee being ſued there may ſuggeſt, that the plaintife 
made an affray upon another, and he to preſerve the peace laid 
hands on him, and ſo have a prohibition. And fo in very many 
other like caſes, and yet upon the libell no matter appeareth why 
a prohibition ſhould be granted : and they will never ſhew, that a 
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Anſwer, 


euſtome to pay pigeons was allowed to diſcharge the payment of 


wooll, lamb, or ſuch like. 


No prohibition to be granted under pretence, that one witneſſe 
cannot be received in the eccleſiaſticall court, to ground a 
Judgement upon. 


There is a new deviſed ſuggeſtion in the temporall courts com- 
monly received and allowed, whereby they may at their will and 
pleaſure draw any cauſe whatſoever from the eccleſiaſticall court: 
tor example, many prohibitions have lately come forth upon this 
ſuggeſtion, that the lawes eccleſiaſticall doe require two witneſſes, 
Where the common law accepteth of one; and therefore it is contre 
legen terre, for the eceleſiaſticall judge to inſiſt upon two witneſſ.s 
to prove his cauſe: upon which ſuggeſtion, although many con- 
lultations have been granted (the ſame being no way as yet able 
to warrant and maintaine a prohibition) yet becauſe we are not 
ſure, but that either by reaſon of the uſe of it, or of ſome future 
conſtruction, it may have given to it more ſtrength then 1s con- 
venient, the ſame tending to the utter overthrow of all eccle- 
fſticall juriſdiction, we moſt humbly deſire, that by your lord- 
ſhips good meanes, the ſame may be ordered to be no more uſed. 

If the queſtion be upon payment, or ſetting out of tithes, or 
upon the proofe of a legacy, or marriage, or ſuch like incidence, 
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we are to leave it to the tryall of their law, though the party have 
but one witneſſe; but where the matter is not determinable in the 
eccleſiaſticall court, there lyeth a prohibition either upon, or with. 
out ſuch a ſurmiſe. 


No good ſuggeſtion for a prohibition, that the cauſe is neither 
13 teſtamentary, nor matrimoniall. 


As the former device laſt mentioned endevoureth to ſtrike away 
at one blow the whole eccleſiaſticall juriſdiction; ſo there is another 
as uſuall, or rather more frequent then the former, which is con. 
tent, to ſpare us two kind of cauſes to deale in, wiz. teſtamentary, 
and matrimoniall: and this device inſulteth mightily in many pro- 
hibitions, commanding the eccleſiaſticall judge, that be the cauſe 
never ſo apparently of eccleſiaſticall cogniſance, yet hee ſhall ſur. 
ceaſe ; for that is neither a cauſe teſtamentary, nor matrimoniall; 
which ſuggeſtion, as it grew at the firſt upon miſtaking, and omit- 
ting the words, de bonts et catallis, Oc. as may appeare by divers 
ancient prohibitions in the Regiſter ; ſo it will not be denied, but 
that, beſides thoſe two, divers and ſundry other cauſes are notori- 
ouſly knowne to be of eccleſiaſticall cognizance, and that conſul. 
tations are as uſually awarded (if ſuit in that behalfe be proſecuted) 
notwithſtanding the ſaid ſuggeſtion, as their prohibitions are eaſily 
granted; which, as an injury, marching with the reſt to wound 
poore men, protract ſuits, and prejudice the courts eccleflaſticall, 
we defire that the judges will be pleaſed to redreſſe. 

If they obſerve well the anſwer to the former objections, they 
may be thereby ſatisfied, that we prohibit not ſo generally as they 
pretend, nor doe in any wiſe deale further then we ought to doe, 
to the prejudice of that which appertaineth to that juriſdidion; 
but when they will deale with matters of temporall contracts, co- 
loured with pretended ecclefiaſticall matter, wee ought to prohibit 
them with that forme of prohibitions, mentioning, that it con- 
cerneth not matter of marriage, nor teſtamentary : and they {hail 
not find that we have granted any, but by form warranted, both 
by the Regiſter, and by law: And when ſuggeſtions, carrying 
matter ſufficient, appeare to us judicially to be untrue? and inſuff- 
cient, we are as ready to grant conſultations as prohibitions: and 
we may not alter the forme of our prohibitions'upon the concelts 
of eceleſiaſticall judges, and prohibitions granted in the forme ſet 
downe in the article, are of that forme which by law they ougit 
to be, and cannot be altered but by parliament. 


No prohibition upon ſurmiſe onely to be granted, either out of 


the kings bench, or common pleas, but out of the chance!) 
onely. 


Amongſt the cauſes whereby the eccleſiaſtical) juriſdiction i 
oppreſſed with multitude of prohibitions upon ſurmiſes onely, this 
hath a chiefe place, in that through incroachment (as wee ſuppoſe) 
there, are ſa many ſeverall courts, and judges in them, that take 
upon them to grant the ſame, as in the kings bench five, and in the 
common pleas as many, the one court oftentinies croſſing the pro- 
cerdings of the other, whereas wee are perſwaded, that all ſuch 


kinds of prohibitions, being originall writs, ought onely * 
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out of the chancery, and neither out of the kings bench, nor com- 
mon pleas. And that this hath been the ancient practice in that 
pehalfe, appeareth by ſome ſtatutes of the realme, and ſundry 
judgements at the common law; the renewing of which practice 
carrieth with it an apparant ſhew of great benefit and conveniency, 
both to the church, and to the ſubject: for if prohibitions were to 
iſſue onely out of one court, and from one man of ſuch integrity, 
judgement, ſincerity, and wiſedom, as we are to imagine the lord 
chancellour of England to be endued with, it is not likely, that 
he would ever be induced. to prejudice and peſter the eceleſiaſti - 
call courts with ſo many needleſſe prohibitions; or, after a conſul- 
tation, to ſend out in one cauſe, and upon one and the ſame libell 
not altered, prohibition upon prohibition, his owne act remaining 
upon record before him to the contrary. The further conſidera- 
tion whereof, when, upon the judges anſwer thereunto, it ſhall be 
more thoroughly debated, wee muſt referre to your lordſhips ho- 
nourable direction and wiſdome. | 

A ſtrange preſumption in the eccleſiaſticall judges, to require 
that the kings courts ſhould not doe that which by law they ought 
to doe, and alwayes have done, and which by oath they are bound 
to doe! and if this ſhall be holden inconvenient, and they can in 
diſcharge of us obtaine ſome act of parliament to take it from all 
other courts then the chancery, they ſhall doe unto us a great eaſe: 
but the law of the realme cannot be changed, but by parliament ; 
and what reliefe or eaſe ſuch an act may worke to the ſubject, 
wiſe men will ſoone finde out and diſcerne: but by theſe articles 
thus diſperſed abroad, there is a generall unbeſeeming aſperſion of 
that upon the judges, which ought to have been forborn. 


No prohibition to be awarded under a falſe pretence, that the 
eccleſiaſticall judges would hold no plea for cuſtomes for 
tithes. 


Amongſt many devices, whereby the cognizance of cauſes of 
tithes is drawn from eccleſiaſticall judges, this is one of the chiefeſt, 
viz, concerning the tryall of cuſtomes in payment of tithes, that 
it muſt be made in a temporall court; for upon a quirke and falſe 
ſuggeſtion in Edward the fourth his time, made by ſome ſergeants, 
a conceit hath riſen (which hath lately taken greater ſtrength then 
before) that eccleſiaſticall judges will allow no plea of cuſtome or 
preſcription, either in non decimando, or in modo decimandi; and 
thereupon, when contentious perſons are ſued in the ecclehafticall 
court for tithes, and doe perceive, that upon good proofe judge- 
ment will be given againſt them, even in their owne pleas, ſome- 
times for cuſtomes, doe preſently (knowing their own ſtrength with 
jurors in the country) flie unto Weſtminſter hall, and there ſug- 
geſting that they pleaded cuſtome for themſelves in the eccleſiaſti- 
call courts, but could not be heard, doe procure thence very readily 
à prohibition; and albeit the ſaid ſuggeſtion be notoriouſly falſe, 
yet the party prohibited may not bee. permitted to traverſe the 
lame in the temporall court (directly contrary to a ſtatute made 
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Objection. 


in that behalfe): neither may the judge prohibited proceed with- 


out danger of an attachment, though himſelfe doe certainly know, 
either that no ſuch cuſtome was ever alledged before him, or being 


wedged, that he did receive the ſame, and all manner of proofey. 
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offered thereupon : which courſe ſeemeth the more ſtrange unto 
us, becauſe the ground thereof laid in Edward the fourth his time 
as aforeſaid, was altogether untrue, and cannot with any ſound 
reaſon be maintained: divers ſtatutes and judgements at the com. 
mon Jaw doe allow the eccleſiaſticall courts to hold plea of ſuch 
cuſtomes; all our bookes and generall learning doe therewith con. 
curre, and the eccletiaſticall courts, both then and ever ſince, even 
untill this day, have, and ſtill doe admit the ſame, as both by our 
ancient and recent records it doth and may to any moſt manifeſtly 
appeare. And beſides, there are ſome conſultations to bee ſhewed 
in this very point, wherein the ſaid ſurmiſe and ſuggeſion, that 
the eccleſiaſticall judges will heare no plea of cuſtomes, is af. 
firmed to be inſufficient in law to maintaine any ſuch prohibition: 
and therefore we hope, that if we ſhall be able, notwithſtanding 
any thing the judges ſhall anſwer thereunto, to juſtiſie the pre- 
miſſes, your Lordſhips will be a meanes, that the abuſes herein 
complained of, having ſo falſe a ground, may be amended. 
Anſwer * The temporall courts have alwayes granted prohibitions as well 
in caſes de modo decimandi, as in caſes upon reall compoſitions, 
either in diſcharge of tithes, or the manner of tithing: for that 
modus decimandi had his originall ground _ ſome compoſition 


in that kinde made, and all preſcriptions and compoſitions in theſe being 
caſes are to be tryed at the common law, and the eccleſiaſticall unto 
courts ought to be prohibited, if in theſe caſes they had plea of then 
tithes in kind: but if they will ſue in the ecclefiaſticall court 4e over 
nude decimandi, or according to compoſition, then we prohibit them mak. 
not: and the cauſe why the eccleſiaſticall judges find fault here- judg 
with, is, becauſe many miniſters have growne of late more trouble- | 
ſome to their pariſhioners, then in times paſt ; and thereby worke No} 
unto theſe courts more commodity, whereas in former ages they 
were well contented to accept that which was uſed to be paid, 
and not to contend againſt any preſcription or compoſition; but V 
now they grow ſo troubleſome to their neighbours, as, were it not Edu 
for the prohibition (as may appeare by the preſidents before re- hear 
membred) they would ſoone overthrow all preſcriptions and com- lame 
politions that are for tithes, which doth and would breed ſuch a adde 
C11] generall garboile amongſt the people, as were to be pitied, and or « 
: not to be permitted. And where they ſay, there bee many ſtatutes bein 
that take away theſe proceedings from the temporall courts, they tithe 
are much deceived; and if they looke well unto it, they ſhall find give 
even the ſame ſtatutes (they pretend) to give way unto it. And — 
it is ſtrange they will affirme ſo great an untruth, as to ſay, they ad 
are not permitted to tiaverſe the ſuggeſtion in the temporall court; emp 
| for >cth the law and daily practice dock allow it. . 
16, The cuſtomes for tithes are onely to be tried in the ecclefiaſticall = 
courts, and ought not to be drawre thence by prohibitions. 55 
<1: ion, Although ſome indiſcreet eccleſiaſticall judges, either in the dia 
time of king Edward the fourth, or Edward the ſixth, might, againſt ever 
law, have refuſed in ſome one cauſe to admit a plea of cuſtome with 
of tithes, to the prejudice of ſome perſon whom he favoured, and hie 
might thereby peradventure have given occaſion of ſome one pro- beg; 
hibition (but whether they did ſo or no, the ſuggeſtion of a lawyer per 


ſor lis tee is ro good proofe) yet foraſmuch as by three — adm 
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made ſince that time, wherein it is ordained, vix. both that tithes 


| {ach payments, according to cuſtome upon any default or oppo- 
poſition, ſhould be tryed in the kings eecleſiaſticall courts, and by 
the kings eceleſiaſticall lawes, and not otherwiſe, or before any 
other — * then ecclefiaſticall, we moſt humbly deſire your lord- 
ſkips, that if according to the faid lawes we be moſt ready to heare 


judges may not be permitted hereafter to grant any prohibitions 


the ſaid ſtatutes, that then the ſaid three ſtatutes may bee throughly 
debated before your lordſhips, leſt under pretence of a right, 
which they challenge, to expound theſe kind of ſtatutes, the truth 
may be over-borne, and poore miniſters ſtill left unto country 
tryalls, there to juſtiſie the right of their tithes before unconſcion- 
able jurors in theſe caſes, 

The anſwer to the former article may ſerve for this; and where 
the objection ſeemeth to impeach the tryall at the common law by 
jurors, we hold, and ſhall be able to approve it to be a farre better 
courſe for matter of fact upon the teſtimonie of witneſſes, ſworne 
viva voce, then upon the conſcience of any one particular man, 
being guided by paper proofes; and we never heard it excepted 
unto heretofore, that any ſtatute ſnould be expounded by any other 
then the judges of the land; neither was there ever any ſo much 
over-ſeen, as to oppoſe himſelfe againſ the practice of all ages to 
make that queſtion, or to lay any ſuch unjuſt imputation upon the 
judges of the realme. | 


No prohibition to be granted, becauſe the treble value of tithes is 
ſacd for in the eccleſiaſticall court. 


Whereas it appeareth plainly by the tenour of the ſtatute of 
Edw. 6. cap. 13. that judges eccleſiaſticall, and none other, are to 
heare and determine all ſuits of tithes, and other duties for the 
ſame, which are given by the ſaid act; and that nothing elſe is 
added to former lawes by that ſtatute, but onely certaine penalties, 
tor example, one of treble value: foraſmuch as the ſaid penalty, 
being onely deviſed as a meanes to worke the better payment of 
tithes, and for that there are no words uſed in the ſaid ſtatute to 
ave juriſdiction to any temporall court, we hold it moſt apparant, 
that the ſaid penalty of treble value, being a duty given in the 
laid ſtatute for non-payment of tithes, cannot bee demanded in the 
tenporall court, but onely before the eccleſiaſticall judges, ac- 


vee are ſo perſwaded, becauſe it is moſt agreeable to all lawes and 
reaſon, that where the principall cauſe is to bee decided, there all 
things incident and acceſſary are to bee determined. Beſides, it 
Vas the practice of all eccleſiaſticall courts in this realme, imme- 


ever fince to award treble damages (when there hath been cauſe) 


which time, notwithſtanding the premiſſes, the temporall judges 
gan to hold plea of treble value, and doe now accompt it fo pro- 
ber and peculiar to their juriſdictions, as by colour thereof they 
«nit ſuits originally for the (aid penalty, and doe make 1 
| (very 


* 


any plea of cuſtomes your lordſhips would be pleaſed, that the 
upon ſuch falſe ſurmiſes ; or if they ſhall anſwer, that wee miſtake ' 


cording to the expreſſe words of the ſaid ſtatute: and the rather,” 


diately after the making of the ſaid ſtatute, and hath continued ſo 
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(very abſurdly) the penalty of treble value to bee principal, which 
is indeed but the acceſſary; and the cognizance of tithes to bee 
but the acceſſary, which in all due conſtruction is moſt evident to 
be the principall, thereby wholly perverting the true meaning and 
drift of that ſtatute, whereupon if in the ſpirituall court the treble 
value be now demanded by the libell as a duty, according to that 
ſtatute, or that ſentence be awarded directly and ſincerely upon the 
ſaid libell, preſently, as contentious perſons are diſpoſed, a prohi. 
bition is granted, and ſome ſharp words are further uſed, as if the 
eccleſiaſticall judges were in ſome further danger for holding of 
theſe kind of pleas: and therefore we moſt humbly defire, that if 
the judges ſhall inſiſt in their anſwers upon ſuch their ſtraining of 
the ſaid ſtatute, your lordihips will be pleaſed to heare the ſame 
further debated by us with them. 

If they obſerve well the ſtatute, they ſhall find, that the eccle- 
ſiaſticall court is by that ſtatute to hold plea of no more, then that 
which is ſpecially thereby limited for them to hold plea of; and 
the temporal] court not reſtrained thereby, to hold plea of that 
which is not limited unto the ecclefiaſticall court by that act, and 
of that they had juriſdiction of before : and the forfeiture of double 
value is expreſly limited to be recovered before the ecclefiaſticall 
judges; but where a forfeiture is given by an act generally not 
limiting where to be recovered, it is to be recovered in the kings 
temporall courts, and the cauſe why it is ſo divided, ſeemeth to be 
for that, where by that act, temporall men were to ſue for their 
tithes in the eccleſiaſticall court, where it was. then preſumed they 
were to have no great favour: therefore the party grieved might 
(if he would) purſue for the forfeiture of the treble value in the 
temporall court, where hee was to recover no tithes ; but if he 
would ſue where he might alſo recover the tithes, then hee would 
purſue for the double value: for that is ſpecially appointed to be 
recovered in the eccleſiaſticall court, but not the treble value. 
And although they alledge, that they ſometimes uſed to maintaine 
ſuit for the treble value, yet as ſoon as that was complained of to 
the kings courts, they gave remedy unto it as appertained. 


No prohibition to be awarded, where the perſon is 1 v6 from 
or 


carrying away of his tithes by him that ſetteth them forth. 


As the ſaid ſtatute of Edward the ſixth laſt mentioned afligneth 
a penalty of treble value, if a man upon pretence of cuſtome, 
which cannot be juſtified, ſhall take away his corne before he hath 
ſet out his tithes; ſo alſo in the ſaid ſtatute it is provided, that if 
any man having ſet out his tithes, ſhall not afterwards ſuffer the 
parſon to carry them away, &c. he ſhal pay the double value there- 
of ſo carried away, the ſame to be recovered in the eccleſialticall 
court. Howbeit the clearneſſe of the ſtatute in this point, not- 
withſtanding meanes are found to draw this cauſe alſo from the 
eccl-haſticall court; for ſuch as of hatred towards their miniſters 
are diſpoſed to vexe them with ſuits at the common law (where 
they finde more favour to maintaine their wrangling, then they can 
hope for in the eccleſiaſticall court) will not faile to ſet out their 
tithes before witneſles, but not with any meaning or intent that 
the parſon ſhall ever carry them away; for preſently thereupon 
they will cauſe their owne ſervants to load them away to iber 
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owne barnes, and leave the parſon as he can to ſeek his remedy; 
which if he do attempt in the eccleſiaſticall court, out cometh a 
prohibition, ſuggeſting, that upon ſeverance and ſetting forth of 
the tenth part from the nine, the lame tenths were preſently by 
law in the parſons poſſeſſion, and being thereupon become a lay 
chattell, muſt be recovered by an action of treſpaſſe at the common 
law, whereas the whole pretence is grounded upon a meere per- 
yerting of the ſtatute, which doth both ordain, that all tithes thall 
he ſet forth truly and juſtly without fraud and guile; .and that alſo 
the parſon ſhall not be ſtopped or hindered from carrying them 
away, neither of which conditions are obſerved when the farmer 
doth ſet them forth, meaning to carry them away himſelfe (for 
that is the fraudulent ſetting of them out;) and alſo, when accord- 
ingly hee taketh them away to his own uſe; for thereby hee ſtop- 
peth the parſon to carry them away: and conſequently, the penalty 
of this offence is to bee recovered in the ſaid ecclefiaſticall courts, 
according to the words of the ſaid ſtatute, and not in any court 
temporall : wherefore we moſt humbly deſire your lordſhips, that 
either the judges may make it apparant to your lordſhips, that we 
millike this ſtatute in this point, or that our eccleſiaſticall courts 
may ever hereafter be freed from ſuch kinds of prohibitions. 

For the matter of this article it 1s anſwered before, and where 
the truth of the caſe is, that he that ought to pay prediall tithes, 
doth not divide out his tithes, or doth in any wiſe interrupt the 
parſon or his deputy, to ſee the dividing or ſetting of them out: 
that appearing unto us judicially, we maintain no prohibition upon 
any ſait there for the double value, bat if after the tithes ſevered, 
the parſon will ſell the tithes to the party that divided them, upon 
the ſurmiſe thereof, we doe, and ought to grant a prohibition; 
but if that ſurmiſe doe prove untrue, we do as readily grant a con- 
fultation, and the party ſeeking the ſame, is, according to the 
iatute, to have his double colts and damages. 


No prohihition to be granted upon any incident plea in an 
| eceleſiaſticall cauſe, 


We conceive it to be great injury to his majeſties eccleſiaſti- 
call juriſdiction, that prohibitions are awarded to his eccleſiaſticall 
courts upon every by, and every incident plea or matter alledged 
there in barre, or by way of exception, the principall cauſe being 
undoubtedly of eccleſiaſticall cognizance : for example, in ſuĩt for 
tthes in kind, if the limits of the pariſh, agreements, compoſitions, 
and arbitraments, as alſo whether the miniſter that ſueth as parſon, 
be indeed parſon or vicar, doe come in debate by way of barre, 
although the ſame particulars were of temporall cognizance (as 

me of them wee may boldly ſay are not) yet they were in this 
caſe examinable in the. eccleſiaſticall court, becauſe they are 
matters incident, which come not in that caſe finally to be ſentenced 
and determined, but are uſed as a meane and furtherance for the 
deciſion of the maine matter in queſtion. And ſo the caſe ſtandeth 
n other ſuch incident pleas by way of barre; for otherwiſe either 
Party in every cauſe might at his pleaſure, by pleading ſome 
matter temporall by way of exception, make any cauie eccleſiafti. 
call whatſoever ſubje& to a prohabition, which is contrary to the 


Eaſon of the common law, and ſundry judgements thereupon 
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iven, as wee hope the 2 themſelves will acknowledge, aud 
reupon yeeld to have ſuch prohibitions hereafter reſtraine 
Matters incident that fall out to be meere temporall, are to be 
dealt withall in the temporall, and not in the eccleſiaſtical court, 
as is before particularly ſet downe in the eleventh article. 


That no temporall judges, under colour of authority to interpret 
ſtatutes, ought, in favour of their prohibitions, to make 
cauſes eccleſiaſticall to be of temporall cognizance, 


Although of late dayes it hath been ſtrongly held by ſome, that 
the interpretation of all ſtatutes whatſoever doe belong to the 
Judges temporall, yet we ſuppoſe, by certain evil effects, that this 
opinion 1s to bee Co within certaine limits; for the ſtron 
conceit of it hath already brought forth this fruit, that even thoſe 
very ſtatutes which doe concerne matters meerly eccleſiaſtical, 
and were made of purpoſe with great caution, to preſerve, enlarge, 
and ſtrengthen the juriſdiction eecleſiaſticall, have been by colour 
thereof turned to the reſtraining, weakening, and utter overthroy 
of the ſame, contrary to the true intent and meaning of the ſail 
ſtatutes : as for example (beſides the ſtrange interpretation of the 
Katutes before mentioned, for the payment of tithes) when parties 
have been ſued in the eccleſiaſtical courts, in caſe of an inceſtuous 
marriage, a prohibition hath been awarded, ſuggeſting, under 
pretence of a ſtatute in the time of king Hen. 8. that it apper- 
taineth to the temporall courts, and not to the eccleſiaſtical), to 
determine what marriages are law full, and what are inceſtuous by 
the word of God. As alſo a miniſter, being upon point of depri- 
vation for his inſufficiency in the eccleſiaſticall court, a prohibition 
was granted, upon ſuggeſtion that all pleas of the fitneſſe, learn- 
ing, and ſufficiency of miniſters belong only to the kings temporal 
courts, relying, as wee ſuppoſe, upon the ſtatute of 13 Eliz. by 
which kind of interpretation of ſtatutes, if the naming, diſpoſing, 
or ordering of cauſes eccleſiaſticall in a flatute ſhall make the ſame 
to be of temporal cognizance, and fo aboliſh the juriſdiction of the 
eccleſiaſticall court, without any further circumſtances, or expreſſe 
words to warrant the ſame, it followeth, that foraſmuch as the 
common book and articles of religion are eſtabliſhed and confirmed 
by ſeverall acts of parliament, the temporall judges may challenge 
to themſelves an authority to end and determine of all cauſes of 
faith and religion, and to ſend out their prohibitions, if any eccle- 
ſiaſticall judge ſhall deale or proceed in any of them: which con- 
ceit, how abſurd it is, needeth no proofe, and teacheth us, that 
when matters meerly eccleſiaſtical} are comprized in any ſtatute, 
it doth not therefore follow, that the interpretation of the {ail 


matters doth belong to the temporall judges, who by their pro- 


feſſion, and as they are judges, are not acquainted with that kind 
of learning: hereunto, when we ſhall receive the anſwer of the 


| Judges, we ſhall be ready to juſtifie every part of this article. 


If any ſuch have ſlipt, as is ſet downe in this article, without 
other circumſtances to-maintaine it, we make no doubt, but when 
that appeared to the kings temporall court, it hath been preſently 
remitted; and yet there be caſes, that we may deale both with 
marriages and matters of deprivation, as where they will call ue 
marriage in queſſion after the death of any of the _ 
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narriage may not then be called in queſtion, becauſe it is to baſ- 
urd and diſinherit the iſſues, who cannot ſo well defend the mar- 
age, as the parties both living themſelves might have done; and 
@ is it, if they will deprive a miniſter not for matter appertaining 
to the eccleſiaſticall cognizance, but for that which doth meerly 
belong to the cognizance of the kings temporall courts. And for 
the judges expounding of ſtatutes that concerne the eccleſiaſticall 
government or proceedings, it belongeth unto the temporall judges 
and wee thinke they have been expounded as much to their ad- 
vantage, as either the letter or intention of lawes would or could 
allow of, And when they have been expounded to their liking, 
then they could approve of it; but if the expoſition be not for 
their purpoſe, then will they ſay, as now they doe, that it apper- 
tzineth not unto us to determine of them. 


That perſons impriſoned upon the writ of de excommunicato capiendo 


are unduly delivered, and prohibitions unduly awarded for their 
greater ſecurity. ; 


Foraſmuch as impriſonment upon the writ of ex:ommunicato ca- 
fiends is the chiefeſt temporall ſtrength of eccheſiaſticall juriſdie- 
tion, and that by the lawes of the realm none ſo committed for their 
contempt in matters of eceleſiaſticall cognizance, ought to be de- 
livered untill the ecclefiaſticall courts were fatisfied, or caution 
given in that behalfe, we would gladly be reſolved by what au- 
thority the temporall judges do cauſe the ſherifes to bring the ſaid 
parties into their courts, and by their owne diſcretions ſet them at 
liberty, without notice thereof firſt given to the eccleſiaſticall 
judges, or any ſatisfaction made either to the parties at whoſe ſuit 
he was impriſoned, or the eccleſiaſticall court, where certaine law- 
full fees are due: and after all this, why doe they likewiſe ſend 
out their prohibitions to the ſaid court, commanding, that all cen- 
ſures againſt the ſaid parties ſhall be remitted, and that they be 
no more proceeded with for the fame cauſes in thoſe courts, Of 
this our deſire, we hope your lordſhips do ſee ſufficient cauſe, 
2 will therefore procure us from the judges ſome reaſonable 
anſwer. 

We affirme, if the party excommunicate be impriſoned, wee 
ought upon complaint to ſend the kings writ for the body and the 
cauſe, and if in the returne no cauſe, or no ſufficient cauſe appeare, 
tien we doe (as we ought) ſet him at liberty; otherwiſe, if upon 
removing the body, the matter appeare to be of ecclefiaſticall 
cognizance, then we remit him againe; and this we ought to doe 
in both caſes; for the temporall courts muſt alwaies have an eye, 
that the eccleſiaſticall juriſdiction uſurp not upon the temporall. 


The kings authority in eccleſiaſticall cauſes is greatly impugned 
| by prohibitions. 


We are not a little perplexed touching the authority of his 
majeſlie in cauſes eccleſiaſticall, in that we find the ſame to be ſo 


g impeached by prohibitions, that it is in effect thereby almoſt ex- 
[ unguiſhed; for it ſeemeth, that the innovating humour is growne 
: fo rank, and that ſome of the temporall judges are come to be of 
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caufes eccleſiaſticall (having committed unto them the exeention 


prohibitions, to ſo 2 prejudice of his majeſties ſaid authority, 


call authority in any thing that appertaineth unto it; but if any 


yet they will by no meanes doe it; and therefore their errour is 


| by oath to deliver him. 


much impeached heretofore through the multitude of prohibt- 


Articuli Cleri. 


of all eecleſiaſticall juriſdiction annexed to his majeſties imperial] 
crowne, by virtue of an act of parliament made in that behalf 
and according to the tenour and effect of his majeſties letters pa. 
tents, wherein they are authoriſed to impriſon, and impoſe fines 
as they ſhall ſee cauſe) cannot otherwiſe proceed, the ſaid ad and 
letters patents notwithſtanding, then by eccleſiaſticall cenſure 
onely : and thereupon of latter dayes, whereas certaine lewd per. 
ſons (two for example ſake) one for notorious adultery and other 
intolerable contempts, and another for abuſing of a biſhop of thi; 
kingdome with threatning ſpeeches, and ſundry railing termes 
(no way to be endured) were thereupon fined and impriſoned by 
the ſaĩd commiſſioners, till they ſhould enter into bonds to performs 
further orders of the ſaid court; the one was delivered by an 
habeas corpus out of the kings bench, and the other by a like writ 
out of the common pleas: and ſundry other prohibitions have 
been likewiſe awarded to his majeſties ſaid commiſſioners upon 
theſe ſuggeſtions, vi. that they had no authority either to fine or 
impriſon any man; which innovating conceit being added to this 
that followeth, That the writ of excommunicato capiendo cannot 
Fawfulty be awarded upon any certificate or /jgnificavit made by 
the ſaid commiſſioners, wee find his majeſties ſaid ſupreme authorit 
in cauſes ecclefiaſticall (ſo largely amplified in ſundry ſtatutes) to 
be altogether deſtitute in effect of any meanes to uphold it, if the 
faid proceedings by temporall judges ſhall be by them maintained 
and juſtified; and therefore wee moſt humbly defire your lordſhips, 
that they may declare themſelves herein, and be reſtrained here- 
after (if there be cauſe found) from ufing the kings name in their 


as in debating the ſame before your lordſhips will hereafter more 
fully appeare. 


We doe not, neither will we in any wiſe impugne the eccleſiaſtt- 


by the eccleſiaſticall authority commit any man to priſon, upon 
complaint unto us that he is impriſoned without juſt cauſe, we are 
to ſend to have the body, and to be certified of the cauſe; and if 
they will not certifie unto us the particular cauſe, but generally, 
without expreſſing any particular cauſe, whereby it may appeare 
unto us to be a matter of the eccleſiaſticall cognizance, and his im. 

riſonment be juft, then we doe and ought to deliver him: and this 
is their fault, and not ours. And although ſome of us have dealt 
with them to make ſome ſuch particular certificate to us, wheredy 
wee may bee able to judge upon it, as by law they ought to dot, 


the caule of this, and no fault in us: for if we ſee not a juſt caul 
of the partics impriſonment by them, then we ought, and are bound 


No prohibition to be granted, under pretence to reforme the 
manner of proceedings by the eccleſiaſticall lawes, in caules 
confeſſed to be of eccleſiaſticall cognizance. 


Notwithſtanding that the eccleſiaſtical juriſdiction bath bern 


tions, yet the ſuggeſtions in them had fome colour of juſtice, 35 
"; | pretendilþ 
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qretending, that the judges eccleſiaſticall dealt with temporall 


cauſes: but now, as it ſeemeth, they are ſubje& to the ſame con- 
trolments, whether the cauſe they deale in be either ecclefiaſticall 
or temporall, in that prohibitions of late are wreſtled: out of their 
owne proper courſe, in the nature of a writ of errour, or of an ap- 
ale: for, whereas the true and onely uſe of a prohibition is to re- 
{raine the judges ecclefiaſticall from dealing in a matter of tem- 
rall cognizance, now prohibitions are awarded upon theſe ſur- 
miſes, viz. that the libell, the articles, the ſentence, and the ec- 
cleſiaſticall court, according to the eceleſiaſticall lawes, are grievous 
and inſufficient, though the matter there dealt withall be meerly 
eccleſiaſticall: and by colour of ſuch prohibitions, the temporal 
julges to alter and change the decrees and ſentences of the judges 
eccleſiaſticall, and to moderate the expences taxed in the eccleſiaſti- 
call courts, and to award conſultations upon conditions : as for ex- 
ample, that the plaintife in the eccleſiaſticall court ſhall except of 
the one halfe of the coſts awarded, and that the regiſter ſhall loſe 
bo his fees z and that the ſaid plaintife ſhall be contented with the 
payment of his legacy, which was the principall ſued for, and 
adjudged due unto him at ſuch day, as they the ſaid temporall 


by judges ſhall appoint, or elſe the prohibition muſt ſtand. And alſo 
ty where his majeſties commiſſioners, for cauſes eccleſiaſticall, have 
as not been accuſtomed to pive a copy of the articles to any party, 
he before he hath anſwered them; and that the ſtatute of Hen. 5. 
ed touching the delivering of the libell, was not onely publikely ad- 
= judged in the kings bench, not to extend to the deliverance of ar- 
le- ticles, where the party is proceeded with ex officio, but likewiſe 
* imparted to his majeſtie, and afterwards divulged in the ſtarre- 
ty, chamber, as a full reſolution of the judges, yet within 4 or 5 
we moneths after, a prohibition was awarded to the ſaid commiſſioners 
| out of the kings bench, upon ſuggeſtion, that the party onght to 
3 have a copy of the articles, being called in queſtion ex officio, be- 


fore he thould anſwer them; and notwithſtanding that a motion 
was made in full court ſhortly after for a conſultation, yet an order 
by was entred, that the 1 ſhould ſtand untill the ſaid partie 


1 had a copy ol the ſaid articles given him; which novell and ex- 
J. traordinary courſes doe ſeem very ſtrange unto us, and are contrar 
m_ not onely to the whole courſe of his majeſties lawes eccleſiaſticall, 
rr but alſo to the very maximes and judgement of the common law, 
* ard ſundry ſtatutes of: this realme, as wee ſhall be ready to juſtiſie 

. before your lordſhips, if the judges ſhall endeavour to maintaine 
* theſe their proceedings. = 
a To this we ſay, that though where parties are proceeded withall 
; ue ex officio, there needeth no libell, yet ought they to have the cauſe 
<1 ; made knowne unto them for which they are called ex officio, before 
Oun they be examined, to the end it may appeare unto them before 
their examination, whether the cauſe be of eceleſiaſticall cogni- 
"of zance, otherwiſe they ought not to examine them upon oath. And 
: * touching the reſt of chis article, they doe utterly miſtake it. 
That temporall judges are ſworne to defend the eccleſiaſticall 
been juriſdiction. 
_ We may not omit to ſignifie unto your lordſhips, that (as wee 
divg tke it) the temporall judges are not onely bound by their ancient 
. 1 oath, 
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Anſwer, 


Objection. 


Anſwer. 
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oath, that they ſhall doe nothing to the dis-heriſon of the crown 
but alſo by a latter oath unto the kings ſupremacy, wherein ther 
doe ſweare, that, to their power, they will aſſiſt and defend all - 
riſdictions, priviledges, preheminences, and authorities united ang 
annexed to the imperiall crowne of this realme; in which word: 
the eccleſiaſticall juriſdiction is ſpecially aimed at: ſo that whereas 
they doe oftentimes inſiſt upon for their oath, for doing of juſtice 
in temporall cauſes, and do ſeldome make mention of the ſecond 
oath taken by them for the defence of the eccleſiaſticall juriſdiction, 
with the rights and immunities belonging to the church; we 
think, that they ought to weigh their ſaid oaths better together, 
and not ſo farre to extend the one, as that it ſhould in any ſort pre- 
judice the other: the due conſideration whereof (which we moſt 
inſtantly defire) would put them in mind (any ſuggeſtion to the 
contrary notwithſtanding) to be as carefull not to doe any thing 
that may prejudice the lawfull proceedings of the eccleſiaſtical! 
Judges in eccleſiaſticall cauſes, as they are circumſpect not to ſuf. 
fer any impeachment, or blemiſh of their owne juriſdictions and 
proceedings in cauſes temporall. 

We are aſſured, that none can juſtly charge any of us with 
violating our oaths, and it is a ſtrange part to taxe judges in this 
manner, and to lay ſo great an imputation upon us; and what 
ſcandall it will be to the juſtice of the realme to have ſo great 
levity, and fo foule an imputation laid upon the judges, as is done 
in this, is too manifeſt, And we are aſſured it cannot be ſhewed, 
that the like hath been done in any former age; and for leſſe 
ſcandals then this of the juſtice of the realme, divers have been ſe- 
verely puniſhed. | | 


That excommunication is as lawfull, as prohibition, for the mu- 
tuall preſervation of both his majeſties ſupreme juriſdiction. 


To conclude, whereas for the better preſerving of his majeſties 
two ſupreme juriſdictions before mentioned, vir. the eccleſiaſtical! 
and the temporall, that the one might not uſurp upon the other, 
two meanes heretofore have of ancient time been ordained, that 1s 
to ſay, the cenſure of excommunication, and the writ of prohibi- 
tion; the one to reſtraine the incroachment of the temporall jurl- 
dition upon the eccleſiaſtical), the other of the eccleſiaſtical! upon 
the temporall, we moſt humbly deſire your lordſhips, that by your 
meanes the judges may be induced to reſolve us, why excommunt- 
cations may not as freely be put in ure for the preſervation of the 
juriſdiction eccleſiaſticall, as prohibitions are, under pretence to 
defend- the temporall, eſpecially againſt ſuch contentious perſons, 
as doe wittingly and willingly, upon falſe and frivolous ſuggeſtions, 
to the delay of juſtice, vexation of the ſubjects, and great ſcandall 
of eccleſiafticall juriſdictions, daily procure, without feare either 
of God or men, ſuch undue prohibitions, as we have heretofore 
mentioned, 


The excommunication cannot be gain-ſaid, neither 1 5 the | 
rohibition be denied upon the ſurmiſe made, that the matter pur- 
ued in the ecclefiaſticall court is of temporall cognizance, but 23 

ſoon as that ſhall appeare unto us judicially to be falſe, we grant 

the conſultation. _ | | 


For 
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For the better ſatisfaction of his majeſty, and your lordſhips, 
touching the objections delivered againſt prohibitions, we have 
thought good to ſet downe (as may be perceived by that which 
bath been ſaid) the ordinary proceeding in his majeſties courts 
therein; whereby it may appeare both what the judges doe, and 
ought to doe in thoſe cauſes; and the eccleſiaſticall judges may 
doe well to conſider, what iſſue the courſe they herein hold can 
have in the end : and they ſhall find it can be no other, but to caſt 
a ſcandall upon the juſtice of the realme; for the judges doing but 
what they ought, and by their oaths are bound to doe, it is not to 
be called in queſtion: and if it fall out, that they erre in judge- 
ment, it cannot otherwiſe be reformed, but judicially in a ſuperiour 
court, or by. parliament. 

Subſcribed by all the judges of England, and the 
barons of the exchequer, Paſch. 4 Jacobi, and 
delivered to the lord chancellour of England, 


Which anſwers and reſolutions, although they were not «nated 
by authority of parliament, as our ſtatute of Articuli Cleri in 9 E. 2. 
was; yet, being reſolved unanimouſly by all the judges of Eng- 
land, and barons of the exchequer, are for matters in law of higheſt 
authority next unto the court of parliament. 

Magna eſt veritas, et prevalet. 

But now we will peruſe the preamble, and afterevery chapter in 
order, and proceed to the expoſition of the ſame ; which office the 
clergy claimed, viz. to interpret all ſtatute lawes concerning the 
cergy ; but it was reſolved by all the judges of England, that the 
interpretation of all ſtatutes concerning the clergy, being parcell 


of the la wes of the realme, doe belong to the judges of the com- 


mon law. 


DIV ARDUS Det gratia rex 


Anglia, &c. omnibus ad quos ſendeth greeting. 
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Artic? Cleri. 
3 Jac, ad ar tie. 
20. 


TH E king to all to whom, &c. 


Underſtand 


projentes literæ pervenerint, ſalutem. 
Ceiatis quod cum dudum, temporibus 
progenttorum noftrorum quondam re- 
gum Augliæ, in diverſis parliamentis 
jus (1); et fimiliter poſtquam regni 
mfr! gubernacula ſiſcepimus, in par- 
lamentis noftris (2), per prelatos, et 
crum (4) regni naſtri plures articuli 
antinentes gravamina aliqua ecelgſiæ 
Aglicanæ, et ipſis prælatis et clero 
ulata (ut in eiſdem afſerebatur ) por- 
ret fuiſſent, et cum inſtantia ſuppli- 
(alum, ut inde apponeretur remedium 
Phortunum : ac nuper in parliaments 
"fre apud Lincoln', anno regni noftri 
) articulos ſubſeriptos, et quaſ- 


dam reſponſiones corrigh et ce- 


or p IssT, terug 


g reſponſiones ad aliquos eorum prius 
"as, coram concilio noftro retitari, 


ye, That whereas of late times of our 
as jap ſometimes kings of Eng- 
land, in divers their parliaments, and 


likewiſe after that we had undertaken 


the governance of the realm, in our 
parliaments many articles containin 
divers grievances (committed — 
the church of England, the prelates 
and clergy) were propounded by the 
prelates and clerks of our realm; 
and further, great inſtance was made 
that convenient remedy might be 
provided therein: and of late in our 
parliament holden at Lincoln, the 
ninth year of our reign, we cauſed 
the articles underwritten, with cer- 
tain anſwers made to ſome of them 
heretofore, to be rehearſed before our 
council, and made certain anſwers 
3K to 
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teris articulis ſubſcriptis per nos, et 
diftum concilium ugſtrum fecerimus re- 
ſponderi : quorum quidem articulorum 
et reſponſſonum tenores ſubſequuntur in 
hunc modum. 8 


to be corrected; and to the reſidue 
of the articles underwritten, anſwers 
were made by us and our council; 
of which faid articles, with the hs 
ſwers of the fame, the tenors here 
enſue, 


(1) Cum dudunm temporibus progenitorum noſtrorum, Sc. in diverſi 
parliamentis.) That is, in the ſaid parliament holden axxo 51 H. z. 


Articuli Cleri, and of the 


{aid acts in the raigne of E. 1. called 


prohibitio farmata ſuper Artic* Cleri, and Articuli contra prohibitionen 
regiam, which have been cited before. 
Rot. par!. E. 2. (2) In parliamentis noſtris.] Viz. 5 E. 2. & 8 E. 2. 


m. 3. & 8 E. 2. 


(3) Ac nuper in parliamento noftro apud Lincoln anno regni naſri 


non.) There were two parliaments holden in this ninth yeare, 

[ 619 ] wx. the one at Lincolne, 15 Hill. mentioned in this preamble; 
Vid. artic' Cler” and the other, 15 Paſch' anne nono at Weſtminſter : and as one 
anno 3 Jacobi ſaith, Merito in parliamento conqueſti ſunt, quia lex Angliz fine par- 


regis ad artic 1. Jiamento mutari non poteſt. 


| ** And note well what is ſaid there, viz. what the law doth war- 
rant in caſes of prohibition, to keep every juriſdiction in his true 
; limits, cannot be altered but by parliament. 
Vid. ubi ſupra (4) Per prælatos et clerum, &c.] In theſe parliaments complaint 
ad artic' 3. was made by the clergy onely; but the kings courts, that may 
1 8 J ati“ award prohibitions, being informed by the parties themſelves, or 
Fl gt, by any ſtranger, that any court temporall or ecclefiaſticall doe hold 
lea of that whereof they have not juriſdiction, may lawfully pro- 
a bibi the ſame, as well after judgement and execution, as before; 
: and ſo reſolved by all the judges of England, and barons of th 
2 exchequer, agreeable to make authorities in law. 
| 
' | C A P . is 
F 7 NPRIMIS laici impetrant pro- F IRS T, whereas lay- men do pur- 


hibitiones in genere ſuper decimis, 
obventionibus, oblationibus, mortuariis, 
| redemptionibus penitentiarum, violenta 
{ manuum injectione in clericum vel con- 
. verſum, et in cauſa difſamationts : in 
quibus caſibus agitur ad penam cano- 
nicam umponendum : rex ad iſtum ar- 
ticulum reſpondit, quod in decimis, ob- 
lationilus, obventionibus, mortuarits, 
quando ſub iſtis nominibus proponuntur, 


propter detentionem iflorum diutur- 


1zariam veniatur. Sed ſi clericas, vel 
religioſus decimas ſuas in horreo ſuo 


probibitioni regiæ non eft locus; etiamſi, 


nam, ad æſtimationem eorundem pecu- 


0 con- 


chaſe prohibitions generally upon 
tythes, obventions, oblations, More 
' tuaries, redemption of penance, o- 
lent laying hands gn clerks or con- 
verts, and in caſes of defamation, in 
which caſes ſpiritual penance ought 
to be enjoined; the king doth an- 
ſwer to this article, that in tythes, 
oblations, obventions, mortuattes 
(when they are propounded under, 
theſe names) the king's bree 
ſhall hold no place, although for " 
long withholding of the ſame , 
money may be eſteemed at 2 ſum cer 
taine. But if a clerk or a * | 


Cap. 2. 


cmpregatas, vel alibi exiſtentes vendi- 
derit alicui pro pecunia: fi petatur 


cum habet regia prohibits, quia per 
venditionem res ſpirituales fiunt tem- 
porales, et tranſeunt decimæ in catalla. 


tithes, &c. 


TEM fi fit contentio de jure de- 


patronatus, et earundem decimarum 
quantitas aſcendat ad quartam partem 
bonorum eccleſiæ, locum habeat regia 
probibitio, fi hec cauſa coram judice 
eccleſiaſtico ventilet'. Item, fi præ- 
latus imponat pænam pecuniariam ali- 
dul pro peccato (1), et repetat lam, 

regia prohibitio locum habet. 
[ 620 ] Yeruntamen, /i prelati im- 

ponant penitentias corpo- 
rales, et fic puniti velint hujuſ- 
nadi pœnitentias per pecuniam redi- 
mere ſponte, non habet locum reg ia 


al eis exigatur. 


tute of circumſpecte apatis, Oc. 
Vid. Regiſtr. 48, &c. ; 
(1) Item, i prelatus imponat parnam 


cato, C . 


ent hath been ſaid of this matter. 
3R 2 


ecunia coram judice eccleſiaſtico, lo- 


cimarum, originem habens de jure 


probibitio, fi coram prælatit pecunia 
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man do ſell his tythes being gathered 
in his barn, or otherwiſe, to any man 
for money, if the money be demanded 
before a ſpiritual judge, the king's 
prohibition ſhall lie; for by the ſale 


the ſpiritual goods are made temporal, 


and the tythes turned into chattles. 


(8 Ed. 4. 13. Cro. El. 753. 12 Rep. 29. 13 Rep. 41. Raſt. 484, Ec.) 


Of theſe ſufficient hath been ſaid in the expoſition upon the ſta- 
tute of Circumſpecte agatis: whereunto we referre the reader; 
only this wee may adde (which wee have reſerved to this place) 
the reſolution of all the judges of England to the 5. 8. 15, 16. 18. 
articles in Artic? Cleri, 3 Jacobi regis, in many caſes concerning 


Ar. H. 


LS O if debate do ariſe upon the 
right of tythes, having his ori- 
ginal from the right of the patronage, 
and the quantity of the ſame tythes 
do come unto the fourth part of the 
goods of the church, the king's pro- 
hibition ſhall hold place, if the cauſe 
come before a judge ſpiritual. Alſo 
if a prelate enjoin a penance pecu- 
niary to a man for his offence, and 
it be demanded, the king's prohibition 
ſhall hold place. But if prelates en- 


joine a penance corporal, and they 


which be ſo punifhed will redeem 
upon their own accord ſuch periances 


by money, if money be demandea 


before a judge fpiritual, the king's 
prohibition ſhall hold no place. 


(Co. 465. Regiſt, 35.) 


This is intended of the kings writ of indicavit, whereof, and of 
the tryall of the right of tithes at the common law, we have ſpoken 
lulſeiently for the underſtanding of this branch of this act, in the 
**polition of the ſtatute of W. 2. cap. 5. verſus finem, and the ſta- 


pecuniariam alicui pro pec- 
For the underſtanding hereof, wee referre the reader to 


1 expoſition upon the ſtatute of Circumſpecte agatis, where ſuf- 
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CAP. 


2 NSL PER, ſi aliguis violentas ma- 

nus injecerit in clericum, pro vio- 
lentia facta debet emendari coram 
rege: pro excommunticatione Vero, co- 
ram prælato, ubi imponatur pœnitentia 
corporalis; quod fi reus velit ſponte 
per pecuniam redimere, dand prelato 
vel leſs, poteſi repeti coram prælato: 
nec in talibus regia prohibitio locum 


habet. 


Articuli Cleri. 


I. 


MOREOVER, if any lay viclent 

hands on a clerk, the amend; 
for the peace broken ſhall be before 
the king, and for the excommuni- 
cation before a prelate, that penance 
corporal may be enjoined; which if 
the offender will Ka is of his own 
good will, by giving money to the 
prelate, or to the party grieved, it 
ſhall be required before the prelate, 
_ the king's prohibition ſhall not 

e. | 


(Regiſt. 51, 52. 57.) 


For this matter, we referre the reader to the ſtatute of Circun- 


ſpedte agatis: to that we adde the reſolution of all the judges of 


England touchin 


this matter, ad Artic 6. & 11. in Articuli 


Cleri, 3 Jacob. which you may reade before, fince we began with 


this ſtatute. 


And here it is to be noted, that where the article of the clergy, 
cap. 1. de wiolenta manuum injefione in clericum wel converjun, 


anſwer is made to the clerke, but no anſwer is made at all to the 


Convert. 


CAP. . 


— 

N aifſamationibus etiam corrigant 

præiati ſupradicto modo, regia pro- 
bibittone non obſtante, primo injungendo 
fœnam corparalem: quam fi reus velit 
reaimere ubere, percipiat prelatus pe- 
cuntam, licet regia probibitis por- 
rigatur. 


IN defamations alſo prelates {ball 
correct in manner abovelaid, the 
king's prohibition notwithſtanding; 
injoyning a | 
which if the offender will redeem, 
the prelate may freely receive the 
money, though the king's prohibit 
be ſhewed. 


(4 Rep. 20. Regiſt. 49. Raſt. 487, Kc.) 


Hereof alſo ſufficient hath been ſaid in the expoſition upon the 
ſtatute of Circumſpecte agatis. NY A 


Cap. 4. 


corporal 
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CAP. v. 


7 TEM, fi aliquis in fundo ſuo mo- 
lendinum erexit de novo, et paſtea a 
refore loci exigatur decima de eodem, 
exhibetur regia prohibitio ſub hac for- 
ma : 


ALSO if any do 
6 


omni no. 


Reſponſio: In tali caſu nungquam 


perpetuo non exire. 


inter leges Edwardi regis, cap. 8. fo. 128, (1 Roll, 405. 2 Roll, 84.) 


The forme of this prohibition is juſtly condemned, for that the 
ſubſtance of it was a non decimando, becauſe the mill was newly 
erected ; but yet hereby, and by our bookes it appeareth, that ſome 
tithe oy other is due for a mill, be it new, or old. 

But this is (as ſome doe hold) a perſonall ® tithe, coming from 
the gaine of the miller, by his induſtry and labour: as of a fiſher- 
by of 's tithe of his gain by fiſhing, called decimæ de piſcationibus, 
or the like. 

The words are generall, molendinum erexit, and doe extend to all 
kind of mills, as private mills, and to publike, as to fulling mills, 


if any bee; which is a good proofe (ſay they) that ſo it ought to 
be of corne mills ; and if the parſon ſhould have the tenth toll-diſh, 


ing; then ſhould he have not onely tithe corne, but alſo tithe of the ſame 
oral, corne ground at the mill, and ſo a double tithe, which he ſhall not 
eem, have of a fulling mill, paper mill, &c. No tithe ſhall be demanded 

the of the rawyn, or after - paſture, or of ſtubble, becauſe the parſon 


ſhall not have a double tithe of one and the ſame thing in one yeare. 
f the parſon hath tithe of fruit that groweth on fruit-trees, and in 
e ſame yeare the owner fell downe the fruit-trees, and make 
lets or fagots of them, he ſhall have no tithe of them, as it was 
3 Hill. 8 Jacob. Rot. 1109. in communi banco, inter Baxter & 

opes. 2 

d Every perſon exerciſing merchandizes, bargaining and ſelling, 
clothing, den or ut In art or faculty; being ſuch kind of 
perſons, and in ſuch places, as heretofore, within 40 yeares, before 


fl the 


hes, or of right ought to pay, other then ſuch as be common day- 
before the feaſt of Eaſter, pay for his per- 


abourers, ſhall yearly, 
| 3 R 3 


paper mills, & e. whereof there is no tithe to bee paid, but perſenall, 


the ſtatute of 2 E. 6. have accuſtomably uſed to pay ſuch perſonall 


621 


erect in his 


round a mill of new, and after 
the parſon of the fame place demand- 
eth tithe for the ſame, the king's pro- 
hibition doth iſſue in this form: 


Quia de tali molendino haftenus decimæ non fuerunt ſolute, probibemus, &c, 
et ſententiam excommunicationts, fi quam hac occaſione promulgaveritis, revocetis 


The anſwer. In ſuch caſe the 
trivit regia” prohibitio de principis king's prohibition was never granted 
voluntate (1), qui et decernit talem by the king's aſſent, nor never ſhall, 
which hath decreed that it ihall not 
hereafter lie in ſuch caſes. 


See hereafter the expoſition of the ſtatute of 2 E. 6. cap. 17. verb. by the lawes of the realme. Vid. 


See 2 E. 6. c. 13. 
every perſon 
ſhall juſtly, &c. 
ſet out, yeeld, 
and pay all pre- 
diall tithes in 
their proper 
kind, as they 
riſe, and hap- . 
pen, &c. which 
(fay they) can- 
not be applyed 
ta the taking of 
the toll-diſh. 
Regiſtr. 48. b. 
F.N.B 51.h. | 
4 Rot. clauſ. 7 E. 
2. Decimæ de 
molendino 
Ewell. | 
Mich. 8 & 0 H. 


de Deci mis, fol. 
141, 142. Mich. 
9 & 10 H. 3. 
coram rege, rot. 
15 Jo. Fitzro- 
beyts caſe. 

b 2E. 6. cap. 73 · 


Articuli Cleri. Cap. 6. 


ſonall tithes the tenth part of his cleare gaines, his char 
expences, according to his eſtate, condition, or degree, to be therein 
abated, allowed, or deducted, &c. And the ordinary hath power 
to call the parties before him, and to examine them by all lawfull 
and reaſonable meanes, other then upon oath, concerning the true 
payment of perſonall tithes. 

Neta, in this deſcription of perſonall tithes, the words be, 
clothing, handicraft, or other art and faculty; within which 
generall words, the millers of fulling mills, rape mills, corne 
mills, and other mills be included; for a miller is of an art and 


Mich. 25 & 
26 El. rot. 2617. 
in communi 


banco 2 facul ty. 
Mich. 29 & 30 Exi gatur decima.] 
Eliz. rot. 2 54. 


Nicholas Muſ- 
ſſeels caſe, ibid. 
Vid. lib. 1. fol. 
48, 49. & 81. 
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in the raigne of the late 


Some do hold, that the parſon ſhall have'the 
tenth toll-diſh, as a prediall tithe. 

Hie that deſireth to reade more concerning this matter, let him 
ſearch for two records of prohibitions in the court of common pleas, 
acen Elizabeth. | 

Note, that in many caſes the common law and the canon law 
differ concerning the payment of tithes; the eommon law adjudg- 


Ing many things not tithable, which by the canon law ought to pay 
tithes : and this caſe of tithes of mills was never (that I know) 


Judicially determined. 


See the expoſition of the ftatute of Circumſpecte agatis, verbo 


Conſuet. 


(1) De principis (i. regis) woluntate.] i, Curie regis, in qua rex 


hve princeps repræſentatur. 


CAT. Vile: 


2 TEM, ſi aliqua cauſa, vel nego- 
tium, cujus cognitio ſpectat ad fo- 
rum eccleſiaſticum, et coram eccleſiaſtico 
judice fuerit ſententialiter terminatum, 
et tranſierit in rem judicatam ( i ), nec 
per appellationem fuer it ſuſpenſum, et 
poſtmadum coram judice ſeculari, ſuper 
eadem re inter eaſdem perſonas guaſtio 
moveatur, et probetur per teſtes vel in- 
firumenta, talis exceptio in foro ſecu- 
lari non admittatur. Reſpenſio: Duan- 
do eadem cauſa diverſis rationibus (2) 
coram judicibus eccleſiaſticis et ſecula- 
ribus ventilatur, ut ſupra patet de in- 
jectione vidlentarum manuum in cleri- 
cum, dicunt quod (non obſtante eccleſiaſ- 
tico judrcio) curia regis ipſum tractat 
nu gotium, ut ſibi expedire videtur. 


(4 Rep. 16. 20.) 


ALSO if any cauſe or matter, the 
knowledge whereof belongeth 
to a court ſpiritual, and ſhall be de- 
finitively determined before a | xy 
judge, and doth paſs into a judge- 
3 and ſhall 5 be ſuſpended by 
an appeal; and after, if upon the 
ſame thing a queſtion is moved be- 
fore a temporal judge between the 
ſame parties, and it be proyed by 
witneſs or inſtruments, ſuch an ex- 
ception is not to be admitted in a 
temporal court, The anſwer. When 
any one caſe is debated before judges 
ſpiritual or temporal (as above ap- 
peareth upon the caſe of Jaying vio- 
lent hands on a clerk) it is thought, 
that notwithſtanding the ſpiritual 
judgement, the king's court ſhall dif- 
cuis the ſame matter as the party 
ſhall think expedient for himlſelt. 


"30 (1) Fuerit | 


Cap. 7. Articuli Cleri. 


c.] The like article was preferred 3 Jac. and anſwered and 4 


reſolved by all the judges of England, which you may' reade there, 
and need not here to be rehearſed. _ | 

(2) Diverfis rationibus.) For the ſpirituall judges proceedings 
are for the correction of the ſpirituall inner man, and, pro ſalute 


auimæ, to injoyne him penance; and the judges of the common 


law proceed to give damages and recompence for the wrong and 
injury done: as if one lay violent hands of a clerke, the ſpirituall 
judge, pro ſalute animæ, ſhall injoyne him penance, and the clerke 
may have his action of battery, and recover damages for the injury 
done to him; and ſo in the caſe of uſury, and the like: ſo as this 
act ſaith well, that eadem cauſa diverfis rationibus coram judicibus eccle- 
faſticis et ſecularibus wentilatur ; and therefore this article of the 
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(1) Fuerit ſententialiter terminatum, et tranfeerit in rem judicatan, A t cler, 3. Iac. 


artic' 21. 


clergy was deſervedly rejected. 


CAP. VII. 


7 TEM, litera regia ordinariis di- 

rigitur, qi: aliquos ſuas ſubditos 
excommunicationts vinculo innodarunt, 
guad eos abſolvant infra certum diem; 
alioquin quad compareant reſponſur* 
quare "eas excommunicaverunt. Re- 
ſpanſio : rex * decernit, quod talis li- 
tera nunquam in poſterum exire per- 
mittatur, niſi in caſu quo poſſit inve- 
nirt, lædi per excommunicationem re- 
giam libertatem. 2 


"* 023 


ALSO the-king's letter directed 

unto ordinaries, that have wrap- 
ped thoſe that be in ſubjection unto 
them in the ſentence of excommuni- 
cation, that they ſhould affoil them 
by a certain day, or elſe that they do 
appear, and ſhew wherefore they have 
excommunicated them, The an- 
ſwer. The king decreeth, that here- 
after no ſuch letters ſhall be ſuffered 
to go forth, but in caſe where it is 


found that the king's liberty is pre- 


judiced by the excommunication, 


( El. e. 23. Regiſt. 65.) 


Here was a miſtaking in the article of the clergy: for never was 
any writ of the king here called /tera regis, granted in caſe of ex- 
communication, but in certaine caſes, as, when a man is juſtly ex- 
communicated, and taken by force of the kings writ de excommuni- 
cato cap. if the biſhop, upon the kings writ de cautione admittenda, 
Cc, doe not deliver him, then ſhall a writ out of the chancery goe 
to the ſherife, upon the refuſall of the biſhop to deliver him; or if 
the ex communication be unjuſt, that is, if the party be excommuni- 
cated for a matter which belongs not to eceleſiaſticall conuſance, 
and taken by force of the kings writ, then the party grieved ſhall - 


have a writ out of the chancery to the ſherife, to deliver him out of 
priſon, And this appeareth by our ancient books written before 
this act, and by ancient records and book - caſes in all ſucceſſion of 
ages ever ſince; and in both the caſes aboveſaid, regia libertas lz/a 


Regiſt, bs, 66, 

67, 70. Brat. 

lib 5. fol. 408, 
427» 443» 


/ut, and thereupon the ſubject had reliefe by the kings writ; and Fier. lib. 6. c. 43. 
therefore the anſwer to this article was very pertinent, Mi in ca/u 5 E. 3. 8. 8 E. 3. 


4 poſſit inveniri, lædi per n regiam libertatem. 
38 4 


nd 9-14 H. 4. 14, 
the 25: 3 H. + 4 


* 
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Doctor & Stud. the contempt of the biſhop in thoſe caſes is the greater, for that 
lid. 2. cap- 32" Breve regis de excommunicato cap. de gratia regis procedit. And ſo i 
2 33» is if a man be excommunicated, and offer to obey and performe the 
35 Dort. clauf. ſentence, and the biſhop refuſeth to accept it, and to afſoile him, he 
21R. 2. m. 10. ſhall have a writ to the biſhop, requiring him, upon performance of 
Hill. 22 E. 1. the ſentence, to aſſoile him, &c. and the reaſon thereof is, for that 
apud Sandw-©O- by the excommunication, the party is diſabled to ſue any action 
ram rege, rot. . . , 
William de Va. Or to have any remedy for any —_— done unto him, ſo long ax 
lences caſe. he ſhall remaine excommunicate. And alſo the party grieved may 
have his action upon his caſe againſt the biſhop, in like manner as 
he may when the biſhop doth excommunicate him for a matter 
which belongeth not to eccleſiaſticall conuſance. Alſo the biſhop 
in thoſe caſes may be indited at the ſuit of the king, as by many 
notable records may appeare: Mich. 7 E. 1. coram rege, Rot. 43, 
Robertus Sprot, Hill. 7 E, 1. coram rege, Rot. 8. Magiſter R. de 
Petchford, Paſch' 32 E. 1. ceram rege, Rot. 33. Walterus de Wilton, 
Hill. 35 E. 1. coram rege, Rot. 5 2. Gloc' Prior de Gloceſters caſe, 
Mich. 19 E. 2. coram rege, Rot. 53. Linc' Philip Whites caſe, 
Trin. 20 E. 3. ccram rege, Rot. 46, 289. Freſiles caſe, 
And it is to be obſerved, that at the common law a certificate of 
the biſhop, whereupon a fgnificavz?, that is, a writ de excommunicats 
capiendo was to be granted, ought to expreſſe the cauſe, and the 
ſute againſt him ſpecially in the certificate, | | 
See more the ſtatute of 5 El. cap. 23. concerning the awarding 
and returning the writ de excommunicato capiendo. 
See the 12 part of the Inſtitutes, ſect. 201. concerning this 
matter. 


28 E. 3 97. 
14 H. 4. 14. 

3 H. 4. 4. 22 E. 
4. 20. b. 9 H. 7. 
22. Fitz. N. B. 
6. f. 


5 El. cap. T3» | 


CAP. vin. 


7 TEM, barones de ſcaccario dhmini ALSO barons of the king's . 


regis, vendicantes fibi ex privile- 
gio (1), quod non aebent extra illum 
locum conquerenti cuicungue reſpon- 
dere, extendunt ullud privilegium ad 
clerices commorantes ibidem, vocatos 
ad ordines, jeu ad reſidentiam; et 
diaceſanis inbibeant, ne ali- 

[024 ] guo modo aliquave ex cau- 


Ja, dum int in ſcacca- 


rio, et in ſervitio domini regis, tra- 
ant ad judicium quoviſmeds, Reſpon- 
Ai: Placet domina regi, ut clerici ſuis 
objequits intendentes, ſi delinguant (2) 
per ordinarics (ut cæteri) corrigantut : 
ſed tempore quo occupantur circa ſcac- 
carium, ad refidentiam (3) in furs fa- 
ciendam ecclefits non teneantur. Hic 
additur de nouo, per concilium damini 
revs (4). R et anteceſſores ſui, a 


tempore 


chequer claiming by their pri- 
vilege, that they ought to make an- 
ſwer to no complainant out of the 
ſame place, extend the ſame priviiege 
unto clerks abiding there, called to 
orders or unto reſidence, and inhibit 
ordinaries that by no means, or for 
any cauſe, fo long as they be in the 
exchequer, or in the king's ſervice, 
they ſhall not call them to judge- 
ment. The anſwer, It pleaſeth ou! 
lord the king, that ſuch clerks as at- 
tend in his ſervice, if they offe 
ſhall be correct by their ordinary 
like as other; but fo long as the) 
are occupied about the exchequel, 
they ſhall not be bound to — reli 
dence” in their churches, Ibis » 


added of new by the king's coun 


Cap. 8. 


re cujus _—_— memoria non 
it, ui ſunt, quod clerici ſuis immo- 
— 4 ton f el illis in- 
ſenderint, ad reſidentiam in ſuis bene- 
iis faciendam minime compellantur; 
nec debet dici tendere in prejudicium 
ucleſioftice libertatis, quod pro rege et 
ripublica necęſſarium inuenitur (5). 


* _— 
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the ſame cauſe, or where 


civill actions. 


ſemper hactenus 


trum A. parſonam eccleſie 


(4) Per concilium domini regis.] 


(s) 


Articuli Cleri. 
The king and his anceſtors ſince 


(3) Ad refidentiam.) There is an ancient writ, called de non re- 
fidentia clerici regis, the words of which writ be, Cum clerici noftri ad 
faciend” in beneficiis ſuis refidentiam perſonalem, dum in naſtris immo- 
rantur obſequiis compelli, aut alias ſuper hoc moleflari, ſeu inquietari non 
debeant : noſque ac progetiitores naſtri quondam reges Anglia, hujujmods 
libertate et privilegio pro clericis noftris à tempore quo non extat memoria 


gud bro rege et republica nece//arium invenitur.] The clergy un this 
Prument inveighing vehemently againſt this anſwer, and that it 
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time out of mind have uſed, that 
clerks, which are employed in his 
ſervice, during ſuch time as they are 
in ſervice, ſhall not be compelled to 
keep reſidence at their benefices. 
And ſuch things as be thought neceſ— 
ſary for the king and the common- 
wealth, ought not to be ſaid to be 
prejudicial to the liberty of the 
church, | 


(Regiſt. 58.) | 


1) De privilegio, &c.] The court of the exchequer may grant 
2 boite to the N. for any that ought to have 4 pri- 
viledge of the exchequer, where the court may give the party 
remedy, or where a ſute dependeth in the court of exchequer for 
e kings ſervice, which is the cauſe of 
ito the priviledge, is hindered by the ſuit before the ordinary: as for 
non-refidence, &c. during that time that he gave his neceſſary 
attendance in the exchequer for the kings ſervice. 

(2) Si delinguant.] This extendeth onely ad delicta, i. crimina, 
whereof the ecclefiaſticall court hath conuſance, as hereſie, adul- 
tery, and the like, which the ordinary may correct; and not unto 


n/ira, noftris jugiter intendit obſequiis, ad perſonalem reſidenliam in be- 
cis ſuo predic?” faciendam, dum in eiſdem obſequiis noftris immoretar, 
uullatenus compellatis. t ſegueſtrum i quod in fructibus, aut aliis 
bonis ecclefie ſuæ prædictæ ea occaſione per vos, aut vgſtros fuerit ap- 
þchtum, fine dilatione relaxari faciatis. Teſte, ©c. | 


and in other legall records, and fo it is taken in other acts of 

parliament, and in the preamble of this act alſo, where it is ſaid, 

"Wan in parliaments noftra apud Lincoln, Qc. coram concilio noſtro, 
[4 , : | 8 


This branch is generall (and not limited, as the former is, to the 
pariledge of the exchequer) but extendeth toany other ſervice of the 

ing for the common-wealth: as if hee be imployed as an embaſſa- 
dour into any forraine nation, or the like ſervice of the king, 
Which is pro ref ublica, for the common- wealth, as hereafter it is ſai 
which ever muſt be preferred before the private. 


F N. B. 44.8 
% ſumus : vobis mandamus, quod dilectum clericum 
de B. weſtre diœceſ. qui in cancellaria 
Here concilium domini regis is 
en for commune cuncilium regni, as it is termed in originall writs, 
Nec debet dici tendere in præjudicium ecclefiaſtice libertatis, r 6 
25] 


tended 


/ 
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. 58. b 


ro H. 6. fo. 8. As 


tended to the breach of the eccleſiaſticall liberty, which was granted 


and therefore the parliament thought it fit to declare, that the king 
and his anceſtors had uſed this liberty or prerogative time out of 


Jndicium ecclefeaſtice libertatis, quod pro rege et republica neceſſariun 


falubri ftatu animarum eleemoſynis, et aliis pits OT infra, Ic. nam- 


fereritis, ommnino ſuperſedeatis, et cas fine dilatione relaxetis, et dt. 


to them by Maga Charta, aid often confirmed by other adds f 
parliament, quod ecclgſia Anglicana libera fit, Oe. To which it was 
anſwered, that the words ſubſequent explained thoſe words, habe 
ommia jura ſua et libertates ſuas illeſas; ſo as the clergy tannot claine 
any right, but jus fam, nor any liberty, but /ibertates ſuas: and the 

int here in queſtion, viz. to proceed againſt a clerke for non 
reſidence, whiles hee was in the kings ſervice for the common. 
wealth, was neither jus ſuum, nor libertas ſua, but libertas egit: 


mind. And where it was ſaid, that this tended in præjudiciun 
ecchefgaſtice libertatis, the parliament thereunto anſwered (which is 
worthy to be written in letters of gold) nec debet dici in pre. 


mUenitur. 
Regularly perſonall reſidence is required of eceleſiaſticall perſons 
n their cures; and to that end, by the common law, if hee that 
hath a benefice with cure, be choſen to an office as to an office of 
bailiffe, or bedle, or the like ſecular office, he may have the kingswrit, 
gaod non eligatur in officium, &c. quia non eft conſonum, quod it, qui pro 


venendis et ſuſtentaudis continue deſervit, extra Ic. in ſecularibus negutiis 


compellatur, wobis præcipimus, quod diſtrictioni et compulfioni, fi quas 
Wc. eidem Sc. ad Auen Bali, Bedelli, c. in manerio, Oc. aſſumend 


narios, f quos per amerciamenta, vel alio modo ex cauſa prod” ab « 
8 1 Sc. reſbitui faciatis immediate, ſub periculo quod incum- 

Tele, Oc. | 

And , writ of ancient time was granted at the petition of the 
clergy, and grounded upon holy writ, Nemo militans Deo implicat je 
negotiis ſecularibus, ut ei placeat cui ſe probavit. And the opinion of 
Sir John Priſot, chiefe juſtice of the common pleas, is notable; 
to thoſe lawes which holy church hath out of the ſcripture, we 
ought to yield credit; for that (faith he) is the common law, upon 
which all lawes are founded: and the intendment of the common 
law is, that a parſon, &c. is reſident upon his cure; for in an action 
of debt brought againſt J. S. rectorem de D. the defendant pleaded, 
that he was 13 and converſant at B. in another county: and 
the rule of the booke is, that ſeeing the defendant denied not that 
he was rector of the church of D. he ſhall be deemed by law to be 
demurrant and converſant there for the cure of ſoules; and there- 
fore the plea was over-ruled, | 

We could not over- paſſe an ancient and an excellent record con- 
cerning non-refidence, in the 48 yeare of king Henry the third, 
for it is worthy of rehearſall for many purpoſes: at that time one 
Peter Egneblanke a ſtranger, borne in Savoy, was biſhop of 
— : this biſhop then was, and long before had been a non 
reſident, an unfaithfull ſteward, and altogether carelefſe of his pal. 
torall charge: the king travelling (for the defence and fafety of 
the Marches) came to the citie of Hereford,” where finding the 
biſhop abſent, the people neither informed nor reformed Jar 1 
falutis, et virgam correfionis, divine ſervice neglected, 2 
all things out of order, as by the writ following. appear 


of recor d. | | 

Rex epiſcopo Hereford” ſalutem, Paſtores gregiour præ ponuntur, ut, 
dei nochiſſue vigilias exercendo, oves famelicas in fertilitatis paſcua 
-rroducant e errantes vero per verbum ſalutis, & wirgam correctionit 
in unius ovilis conſervare ſtudeant indifſolubilem unitatem «© ſed ſunt 
wnmnulli qui hanc doctrinam damnabiliter contempnentes, & ſua ab aliis 
jrcora diſtinguere neſciemtes, lac & lanam tollunt, qualiter dominicus 
grex alatur non curantes, temporalia rapiunt, & quis, in parochia fame 
pereat, aut periclitetur in moribus, non attendunt ; qui non paſtores, ed 
mercenarii pottus dici promerentur © hoc fequidem, dum hiis diebus ad 
difponendum de regni noftri præſidiis in partes Marchies nos transferre- 
mus, in eccleſia veſtra Hereff. ( dolenter referimus ) nos invenifſe quam 
adeo invenimus paſtoris ſolatio deſtitutam, ut ne dum epiſcopum, ſed nec 
ificialem haberet, vicarium, aut decanum, qui 3 fſpiritualitatis 
txercere poſſit in eadem. Sed ecclefia ipſa, que olim deliciis afiuere con- 
ſuvit, & canonicis gui ibidem nocturnis et diurnis officiis vacare, & opera 
charitatis exercere deberent, eam deſerentibus & lonfe degentibus in re- 
metis, lola jocunditatis exuta cecidit in terram, viduitatis ſue detri- 
menta deplorans, nec eft qui conſoletur eam ex omnibus caris ejus : ſane, 
dum hac wvidimus & confideramus diligenter, pietatis aculeus wiſcera 
mhra commovit, & compaſſionis gladius intima cordis naſtri acrius wul- 


nn po//imus, nec pertranfire incorrectam. Quapropter vobis mandamus 
frmiter injungentes, quatenus ad ecclefiam veſtram pre dictam, occa- 
fnibus qui buſcungue poſtpoſitis, cum ea qua poteritis celęritate vos trans- 
ferre curetis, commiſſum vobis in eadem cura paſtorali officium perſonaliter 
exccutur? Ic. Aliogui ſeire vos volumus pro conftanti, quod fi iftuc 
facere non curaveritis, bona temporalia, & omnia que ad baroniam ipfius 
ecclſie pertinent, ques donatione conftat eidem fuiſſe. collata, & gn 
bagenus colligi, & ſalvo cuſtodiri præcepimus in commodum Of utili- 
tatem ipſius ecclefie convertenda, ceſſante jam cauſa in manu noſtra 
tutaliter capiemus, nec ulterius ſuftinebimus, quod temporalia metat, gui 
ſiritualia ad guæ ex officii ſui debito tenetur, irreverenter ſubtrabere 
nn formidat, aut quod emolumenta percipiat, qui incumbentia ejuſdem 
mera ſubire recuſat. Teſt” R. apud Hereff. primo die Funii anno regui 


fu xlvili. 


"1 By this writ the king telleth the biſhop what his paſtorall office 
* and duty was, rehearſeth the damnable and damned events of non- 
hat reidency, commandeth him to be 2 reſident, and repre- 

ſenteth to him the danger, if he doth it not. And this writ, com- 


manding reſidence, ought to have been put into the Regiſter of 
Writs, rather then the writ de nn rgfdentia clerici regis : hoc non amit- 
tendum, illud fuciendum. 


The Engliſhman hath ever been deſirous to be taught and di- 


at. rected in the way of his ſalvation; and therefore hath often 
or complained in * parliament againſt. non reſidents, unlearned 
1 paſtors, and pluralities, which you may reade in the fountaines 


themſelves, | | #226 
After that Thomas Wolſey in the ſeventh year of Henry the 
eight was made cardinall, and grew into the height of his authority 
and favour with the king, he hated both parliaments, and the com- 
mon lawes (the principall meanes to keep greatneſſe in order, and 
due ſubjection) as it is contained in his 2 Romany which he con- 
{fled of record, that hee intended (that I may uſe the very words 

N 4 — ; O 


-hich we hold worthy to be rehearſed de werbo in werbum, 25 it i 


+6ag 


[626] 


nravit, ut tantam ecclgſiæ matris naſtræ injuriam ulterius diſimulare 


Rot. | 
5 E. 1. leſtatute 
e Carlile. 

18 E. 3. nu. 32. 

Rot. parl. 1 

nu. 38. 3 R. 2. 

ſtat. 2. Cap. 2. 

7 R. 2. uu. 38. 

17 R. 2. nu. 43. 

1 H. 4. nu. 50. 

2 H. 4. nu. 26. 

6 H. 4. nu. 48. 

7H. 4. nu. 11. 

11 H. 4. nu. 70. 

3 H. 6. nu. 38. 


4 H. 6. nu. 1h 
f &c. | 


4 


- 
= 
4 —— — 13 — — = py w - . — — * 2 — _ 
— _ - 9 gr —— — =—<—_— ——> 4 e 23 2 — —— — — bo 
1 c 


_ 
= = 


212 — 2 os. - "2 
- Py T 4. 4 1 * 
— — =. _ 


— . 


— 5 _ — = 
— o - * 2 * 
7 — * „% > 2 4 - 


of Py 
— — — — 
- 


- * 
* — 
1 - > © a... Af 
— es <=, — — 


— * * » 4 = 
A R ”" > - =: +” A I "I, * * WP __ od - oh Sn A — — — Oy = : 
% ˙ m hoe A ATA - 22 . : SF K : 
No . 8 um „ = R 
7 - — " OY P23 "P00 = * an Pg. Cz 4 — 2 
a be — * * - * — * - — - — » — — RT ——— 
— a o — . 8 — — — 2 * © _ 4 „ _ — OY 2 
rs — 5 R 


626 


Mich. 21 H. 8. 
coram Rege. 


 imperpetuum ſuljugare et fubducere, c. And for execution of his 


16271 


21 H. 8. Cap» 13. 
Vis. 33 H. 8. 
Cap 28. 


2 TEM, miniftri domini regis, ut AE SO the king's officers, as ſhe- 
vicecomites, et alii, ingrediuntur ' 


ſcoda eccleſiæ (1) ad faciendum dif- 


had. Now the cardinall, being a great protector of non-reſident, 
was no ſooner attainted by that law (which he ſought to alter) but 


Articuli Cleri. Cap. . 


of the record) Antiqui/imas Auliæ lexes penitus fabverters, et ener var 
univerſumg; hoc regnum Angliæ, et ejuſdem regni populum legibus in : 
perialibus vuigo diitis legibus ill, et earundem legum canonibu. 


intended plot, he was the meane that but one parliament was holden 
in fourteen yeares, viz. from the ſeventh yeare, till the one and 
twentieth yeare of Henry the eight, and that one was princi y 
holden for the attainder by parhament of Edward the duke 
of Buckingham, whom he hated, and the confiſcation of all that he 


at the parliament holden in 21 H. 8. a law was made againſt nog. 
reſidence, which was excellent for that time, but now had need of 
fome alterations and additions. ) 


CAP. IX. 


K 


riffs and other, do enter into 
the fees of the church to take diſlreſ. 


trictiones, et aliquands caprunt anima- 
tia rectorum (2) in via regia, quando 
won habent 77 terram pertinentem ad 
eccleſiam. Reſponſio: Placet domino 
regi quod de cetefo diſtrictiones fiant 
Þujuſmodi, nec in via regia, nec in 


feodis, quibus olim (4) ecclgſiæ ſunt 


datatæ (3), vult tamen diſtrictiones 


Feri in peſſeſſionibus de novo d perſonis 


eccleſiaſticis acquaſitts. 


ſes, and ſometime they take the par- 
fon's beaſts in the king's highway, 
where they have nothing but the 
land belonging to the church. The 
anſwer. The king's pleaſure is, that 
from henceforth ſuch diſtreſſes ſhall 
neither be taken in the king's high- 
way, nor in the fees Where with 
churches in times paſt have been in- 
dowed ; nevertheleſs he willeth diſ- 


KMarlbridge, ca, 
25. 


Reg. 187, 188. 
F. N. B. 17 e. ſ. 


27 Ar p. 66. 


treſſes to be taken in poſſeſſions of 
the church newly purchaſed by ec- 
cleſiaſtical perſons. a 


(52 H. 3. e. 18. Regiſt. 98. 183.) 


1) Ingrediuntur feoda ecclefæ.] See the ſition upon the 
Ba 7 Marlebridge : this 1 be added; hin the ſtatute of 
Marlebridge was conſtrued to extend onely to lay men, and thus 
ſtatute to men of the church: and this appeareth by the Re iſter ; 
for if a lay man bring an action upon the ſtatute for diſtraining in 
the kings high-way, he reciteth the ſtatufe of Marlebridge: and if 
a parſon bring an action for diſtraining in the high-way, he ground- 
eth it upon this ſtatute. 

(2) Referum.) Here parſons be named but for example; for 
this law extended to abbots, priors, and the like; for afterwards 
the words be perſone ecclefiaſtice : but this law bindeth not dhe 
king, when he is party, for any debt, or duty due unto him, becauſe 
the diſtreſſe or other proceſſe for the king is not exprelly named in 
the act, but difriiones generally: and this appeareth by a book: 
caſe: a prior brought a bill of treſpaſſe againſt J. for entering 13 


Articuli Cleri. 


Cap. 9. 


re his ſanctuary, that is, within the circuit of the ſcite of his priorie, 
by and tooke away his beaſts: J. ſaid that he was ſheriffe, and that 
ns che prior loſt iſſues in the court of common pleas, and a writ iſſued 
his to him to levie the iſſues, and that hee entred into the ſanctuary, 
en vc, becauſe he could not find a diſtreſſe without; whereupon the 
nd plaintife demurred, and judgement was given r the plaintife, 
lly which proveth, that the ſheriffe in that caſe could not have returned 
ke upon the proceſſe to him directed, Clericus beneficiatus nullum habens 
he laicum Ht rodum. 8 


(3) Nec in frodis quibus olim ecclefce funt dotatæ.] Here dotate is 
taken in a large ſenſe; for here the fees that they have ratione fun- 
{ationis, or ratione dotationis are included; and here is alſo to be 
noted, that the poſſeſſions of the church are the indowment of the 
church, and they accounted as tenants in dower, as in another place 
hath been obſerved. | 

(4) Olim.)] This word is well expounded afterwards in this act, 
to be thoſe that are not de xows acquifita. | 

Concerning taſkes, tenths, and fifteenes granted by parliament 
to the king, the poſſeſſions of eceleſiaſticall perſons, which they 
acquired fance 20 E. 1. either by purchaſe or act in law, as by 
others, c. were chargeable thereunto: but thoſe which they had 


nto at that time were not charged therewith; and the reaſon thereof 
el. was this, the pope (after the example of the high prieſt amongſt 
ar- the Jewes, who had of the Levites decimam partem decimæ) claimed 
ay, by pretext thereof a' yearly tenth part of the value of all eccle- 


faſticall livings: this portion or tribute was by ordinance yeelded 
to the pope in 20 E. 1. and a valuation then made of the eccle- 
ſiaſticall livings within this realme, to the end the pope might know, 
and be anſwered of that yearly revenue, ſo as the eccleſiaſticall 
livings chargeable with that tenth (which was called ſpirituall) to 
the pope, were not chargeable with the temporall tenths or ffteenes 
granted to the king 1n 2 leſt they ſhould be doubly 
charged, but their poſſeſſions acquired after that taxation were 
liable to the temporall tenths or fifteenes, becauſe they were not 
charged to the other; and ſo it was declared by act of parliament 
in 18 E. 3. which never was printed; ſo as the tenths of eccle- 
laſticall liyings were not yeelded to the pope de jure, after the ex- 
ample of the high prieſt amongſt the Jewes; for then hee ſhould 
dave had the tenths of all eccleſiaſticall livings whenſoever they 
were acquired; but he contented himſelfe with what he had got, 


the and never claimed more: and that he might - the better keep 
- of and enjoy that which he had got, the popes did often after grant 


the ſame for certaine termes to divers of the kings of England, 
25 by our hiſtories appeare. And albeit theſe yearly tenths 


af law that treat hereof. 


CAP. 


527 


17 E. 3. k. 
27 E. 3.28, 


1 H yr 


Numeri, Ca. as. 
ver, 26. 


Rot. parl. K. 
3. nu. 44+ never 
printed, 


26 H. 8. Ca, * 


ue perpetually annexed to the crown of England by act of 1 Elis. ca. 4. 
pzrliament yet hereby the ſtudent ſhall better under᷑ſtaud the bookes 
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CAP. X. 


2 TEM, quandocungue aligui con- 

- fugientes ad eceleſiam abjurant ter- 
ram (1), ſecundum regni conſuetudi- 
nem, et proſequuntur laici eos, vel ini- 
mici eorum, et d publica ſtrata. abſira- 
Buntur, et ſuſpenduntur, vel ſtatim de- 
capitantur (2), et dum ſint in eccleſia 
cuſtodiuntur per armatos infra cæme- 
terium, quandogue infra tcleſiam ita 
are, quod non poſſunt exire locum ſa- 
crum cauſa ſuper flui ponderis deponen- 

„ nec permittitur eis neceſſaria ad 
victus mmifirari. Reſponſio : Qui ter- 
ram abjuraverint, dum ſint in ſtrate 
publica, * in pace domini regis, nec 
debent ab aligus molgſtari : et dum ſint 
in eccleſia, cuſtodes eorum non debent 
morari infra cœmeterium, niſi neceſſi- 
tas, vel evaſionts periculum hoc requi- 
rat : nec arttentur confugere, dum ſint 
in eccleſia, quin poſſint habere vitæ ne- 
ceſſaria (3): et exire libere pro ob- 
ſeeno pondere deponendo. Placet etiam 
domino regi, ut latrones vel appella- 
tores (5), quandecunque voluermt, poſ- 
fint ſacerdotibus ſua facinora confitert : 
fed caveant confeſſores, ne erronice hu- 


Juſmodi appellatores informent (4). 


(1 Jac. I. c. 25. 21 Jac. 1. c. 28.) 


(1) Aljurant regnum.] Concerning abjuration you may plen- 

629 tifully read in our ancient authors, and other bookes of the laves, 

Bract. lib. 2. fo. and ſpecially in Stamford pl. coron. fol. 116. &c. wherein we ar 

the more quay” becauſe it is enacted by the ſtatute wo 3 

1. c. 20, Tegis, that no ſanctuary, or priviledge of ſanctuary, after 

— ky pen. — 4 be admitted or allowed = any * and if the offender be 

fo. 116. f. Kc. barred of the priviledge of ſanctuary to be allowed to him, ther 

21 Jacobi Regis, can hee not flee to any church, as to a ſanctuary, for the tuition of 
9 his life, and conſequently abjuration is taken away. 

(2) Decapitantur.] This was miſtaken in the petition: for 20 

man can be beheaded but for treaſon; and no man could 2 


135 &c. Brit. 
fol. 24. &c. 


7 


Articuli-Cleri. Ger 14 


according to the cuſtom of the real, 


fences unto prieſts ; but let the con» 


L SO where ſome fly 
A the church, abjure 4.8 ok 


and lay-men or their enemies do pur- 
ſue them, and pluck them from the 
king's highway, and they are hanged 
or headed; and whilſt they be in the 
church, are kept in the church- yard 
with armed men, and ſometime in 
the church, ſo ſtraitly, that they can- 
not depart from the hallowed ground 
to empty their belly, and cannot be 
ſuffered to have neceſſaries brought 
-unto them for their living, "The an- 
ſwer. They that abjure the realm, ſo 
long as they be in the common way, 
ſhall be in the king's peace, not 
ought to be diſturbed of any man; 
and when they be in the church, their 
8 ht not to abide in the 
church- except neceflity or peri 
of . require ſo. Ard ſo — 
as they be in the church, they ſhall 
not be compelled to flee away, but 
they ſhall have neceffaries for their 
living, and may go forth to empty 
their belly. And the king's pleaſure 
is, that thieves or appellors (whenſo- 
ever they will) may confeſs their of- 


feſſors beware that they do not erro- 
neouſly inform ſuch appellors. 


Cap. 11. Articuli Cleri. 

treaſon, becauſe the coroner had no power to taks any con- 
— for treaſon, albeit the coroner had a ſpeciall commiſſion 
from the king to doe it. 

See 1 Jacobi regis, cap. 25. LES, | | | 
(3) 825 poſſint habere vitæ necgſſaria.] This is thus to be under- Bract. Ii. 2. fo. 
good, that he ſhall have necgſſaria vitæ ſo long as he behaves him- 138. Sc. Brit. 

elle according to the law, and the priviledge of the place; but if el. 20 25. 


nt hee had continued 40 dayes, and would not abjure, then vitæ ne- 3. 4+ e 
im, zſaria ſhall be denied unto him, and they ſhould be puniſhed that 31g. Stam, | 


miniſtred the ſame unto him. ubi ſupra, 
(4) Placet etiam domino regi, ut latrones, vel appellatores, guando- 

cuxque voluerint, pofſint facerdotibus ſua facinora confiteri, ſed caveant 

confeſſores, ne erronice hujuſmodi appellatores informent. A 
(5) Latrones vel appellatores.) This branch extendeth onely to 

theeves and approvers indited of felony, but extended not to high 

treaſons : for if high treaſon be diſcovered: to the confeſſor, Ye 

ought ro diſcover it, for the danger that thereupon dependeth to 

the king and the whole realme; therefore this branch declareth 


the common law, that the priviledge of confeſſion extendeth onely 


— — —— — 1 tf 
225; COR ITE OR I COTS 
SEES 2 —— 7§———— nn ee ne. 


. to felonies: and albeit, if a man indited of felony becometh an 12 E. 4. 10. b. 

git approver, he is ſworne to diſcover all felonies and treaſons, yet 19 E. a. cor. 38 5. 7 
* is hee not in degree of an approver in law, but onely of the offence 8 
1 {o whereof he is indited ; and for the reſt, it 1s for the benefit of the * W. CI jou ; ; 
Nays king, to move him to mercy: ſo as this branch beginneth with § 81 Abbates, 4 
not theeves, extendeth onely to approvers of theevery or felony, and &c. Ii. 2. fo. 4k. 

"an; not to appeales of treaſon; for by the common law, a man indited Levelque de 

heir of high treaſon'could not have the benefit of clergy (as it was holden 2 


in the kings time, when this act was made) nor any clergy-man * 49 Kl. 6. - 


priviledge of confeſſion to conceale high treaſon: and ſo was it | 
reſolved in 7 Hen. 5. whereupon frier John Randolph the queene Rot. Parl. anne 
dowagers confeſſor, accuſed her of treaſon, for compaſling of the 7 H. 5. nu. 13. 
death of the king: and ſo was it reſolved in the caſe of Henry Hill. 3 Jac | 


* SEW FE 2 IR. 


iy Garnet, ſuperiour of the jeſuites in England, who would have 

oa ſhadowed his treaſon under the priviledge of confeſſion, although 
w in deed he was not onely conſenting, but abetting the principal 
ure 


conſpirators of the powder-treaſon, as by the record of his attainder 
appeareth; and albeit this act extendeth to felonies onely, as hath 
been ſaid, yet the caveat given to the confeſſors is. obſervable, ze 
errontce informent. | 


CAP. XI. 


es TE & petitur, quod deminus rer, ALS O it is deſired that our Jord 
» a et regni magnates non onerent do- the king, and the great men of 
Jac. . mos religioſas, vel ecclefiafii- the realm do not charge religious 
that 630 ] cas perſonas pro corodiis, houſes, or ſpiritual perſons, for coro= 
ele pbienſionibus (1), vel dies, penſions, or ſojourning in reli- 
then hendinationibus (2) faciendis in domi- gious houſes, and other places of the 


bus rel1giofis, et alits lacis ecclefiaſticis, church, or with taking up horſe or 

*arectis et equis ſibi mittendis, cum per Carts, whereby ſuch houſes are im- 

ler prædictæ domus depauperentur cul- poveriſhed, and God's ſervice dimi- 
ä tuſgue | / niſhed, 


tuſſus divinus in hac parte diminua- 
tur, et propter hujuſmodi onera com- 
pelluntur ſæpiſſime preſbytert, et ali 


miniſtri ecclęſiaſtici divints officits de- 


tati d locis recedere ſupradict'. Re- 
Hon ſio : Placet domino regi, quod ſuper 
contentis in petitione, de caters inde- 
bite non onerentur. Et fi per mag- 
nates, aut alios contra fiat, habeant 
inde remedium juxta formam ſtatuto- 
rum (3) tempore dom” E. regis patris 
ni regis nunc editorum: et fiat 
comſimile remedium de corodiis, et pen- 


Articuli Cleri. 


Cap. 11. 


niſhed, and, by reaſon of ſuch 
prieſts, and other miniſters of the 
church deputed unto divine ſervice, 
are oftentimes compelled to depan 
from the places aforefaid. The an. 
ſwer. The king's pleaſure is, that 
upon the contents in their petition, 
from henceforth they ſhall not be un- 
duly charged. . And if the con 
be done by great men or other, they 
ſhall have remedy after the form df 
the ſtatutes made in the time of ki 
Edward, father to the king that noy 
iss And like remedy ſhall be done 


feonibus (4) per coertionem exattis, de 
quibus non fit mentio in ſtatutis, for corodies and penſions exacted by 
compulſion, whereof no mention 1s 


made in the ſtatutes, 
(3 Ed. 1. c. 1.) 


(1) Pro corodiis, et penſſonibus.] See hereafter in the end of 
this chapter, to whom, and in what caſes corodies and penſions be 
due. a 
(2) Perbendinationibus.] See hereof W. 1. cap. 1. 
Raft. pl. fo. 373. (3) Juxta formam ſtatutorum.] That is to ſay, of W. 1. am 
. I. Cap. 1. | 
4) Confimile remedium de corodiis et penſionibus.] Albeit corodiun 
is derived à cen et rodere, i. fimul comedere; yet to a corody belon 
* 6. 11. not onely vidtus, but wveſtitus, et alia vitæ neceſſaria, which is call 
a = * N. ſuſtentatio congrua, as much as a monke of the ſame houſe hath; and 
did. 2 a penſion is a yearly annuity to be granted to one of the kings 
by . : . 
Brack. li. 3. fo. chapleines. The king ſhall have a corody for his vadelet, and a 
221. 14 E. 3. co- penſion for his chaplein, out of all the religious and eccleſiaſticall 
= 4 i SES ouſes of his foundation (unleſſe the tenure be in frankalmoigne) 
22.24E.4.f. 33. but by reaſon of dotation, if he be not founder, he ſhall have none, 
E. unleſle it be by ſpeciall grant. A common perſon ſhall have no 
corody, nor penſion, &c. though he be founder, unleſſe it be by 
— ſpeciall grant. The abbot, &c. ſhall not be charged with a new 
oy Hl. 6. 28. penſion, though the chaplein dye, during the life of the king; but 
>.< 0. if the abbot, &c. dye, his ſucceſſor ſhall be charged, ratione creations 
8 with a penſion. If the vadelet dye, another ſhall have the corod/ 
F during the kings life; but if the abbot, &c. dye, no new corody 
in dorf 8 H.4 during the life of the former vadelet. 


13. & 9H. 4. m-33, 34-penc” coram rege, Mich. 32. B. 1. Northampton. _ 


Regiſt, fol. 
F. N. B. 2 30. b. 


CA,. 


Artieuli Cleri. +630 


CAP. XII. 


ITEM, f aliqui de tenura domini ALSO if wy of the king's te- 
regis vocantur coram ordinariis, - nure be called before their ordi- 
extra parochiam in qua degunt, fi prop- naries out of the pariſh where they 
ter ſuam contumaciam manifeſtam ex- continue, if they be excommunicate 
ammunicentur, ac poſt quadraginta for their manifeſt contumacy, and 
dies pro eorum captione ſcribatur, pre- after forty days a writ goeth out to 
tendunt ſe privilegiatos, quod extra take them, they pretend their priyi- > 
villam ſeu parochiam ſuam non debent lege, that they ought not to be cited 
vrcart, et fic denegatur breve regium out of the town and pariſh where 
pro captione eorundem. * Reſponſio : their dwelling is; and fo the king's 
Nunquam fuit negatum, nec negabitur writ that went out for to take them 
in futurum. by is denied. The anſwer. It was ne- 
*[ 631 ] e pri none antics 


Guy > 4 07 aM_G =o eu 


The writ de excommunicato capiendo, commonly called a fgnificavit, 
was never denied; for this couſe, that hee 5 held 565 king 
had ſuch a priviledge, that they ſhould not be called out of the 
towne or pariſh where they lived; and therefore the anſwer 
(which muſt ever be conforme to the petition) ought of neceſſitie 
to be taken, that for that cauſe the kings writ was never, nor ſhould 


better underſtanding hereof, at the parliament holden a 

u Clarendon, in the eleventh yeare of Henry the ſecond, Fa&a eff 3 Kal. Febr. an- 
recopnitio, ſeu recordatio cujuſdam partis conſuetudinum anteceſſorum Ci TEMM 2 
regis, viz. Henrici ¶ primi ] avi ſui, que obſervari debebant in regno, monly called At- 
et ab omnibus teneri propter diſſenfrones er diſcordias ſæpe emergentes inter ſiſa de Claren- 
derum et juſticiarios Domini regis, et magnatum regni. Amongſt the don, Bradt. li. 3, 
reſt, this was agnized and declared in theſe words: Nullus qui de . 136. 


ne, | 
n rege tenet in capite, nec aliguit dominicorum miniſtrorum ejus excommu- 9 | 
by wcetur, nec alicujus eorum terræ fub interdicto ponantur, nifi -prius do- 

gew nnu rex, fi in regno fuerit, conveniatur, vel juſticiarius ejus, fi fuer | 


extra regnum, ut rectum de eo faciat, ut quod pertinebat ad regis curiam, 
ib termnetur, et de eo quod ſpeftat ad curiam ecclefraſticam ad eandem 
nittatur, et ibidem terminetur. And the reaſon of this law was, for 
that the tenures by grand ſerjeantie, and knights fervice in capite 
vere for the honour and defence of the realme; and concernin 
thoſe that ſerved the king in his houſhold, their contin 
— and attendance upon the royall perſon of the king was 
ry. * - x, | 

Of chis law the clergy here complained not, and other then 
this concerning tenure, &c. in the petition mentioned, we Vid. ea. 7.befores 
member not any; ſo as we may conclude this point, that this 1997 _ 
3 excommunicato capiendo (as hath been ſaid) procedit de gratia 1 a 
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Specots Cale, 


2 


K. 


3 1 TEM petitur quod perſonæ eccle- 


ſiaſtica, quas dominus rex ad bene- 


cia præſentet eccleſiaſlica, fi epiſcopus 


eas non admittat, ut puta propter de- 


 Heflum ſcientiæ, vel aliam cauſam ra- 


tionabilem, non ſubeant examinationem 
laicarum perſonarum in caſibus ante- 
dictis, prout his temporibus attentatur 
de facto, contra canonicas ſanttiones : 


fed adeant judicem eccleſiaſticum, ad 


quem de jure pertinet pro remedio, 
prout juſtum fusrit, conſeguende. Re- 
ſpanſi: De idonittate 27757 (I) re- 
ſentatæ ad beneficium eccleſiaſticum per- 
tinet examinatio ad judicem ecclefiaſti- 


cum: et ita gſt hactenus uſitatum (2), 


et fiat in futurum. 


(4 Mod. 135. Regiſt. 53.) 


(i) De idonietate perſonæ. ] It is required by law, that the perſon 
BL be idonea — for fo be the . of the kings writ, | 
preſentare idoneam perſanam. And this idonjetas conſiſteth in 
divers exceptions againſt perſons preſented: firſt, concerning the 
perſon, as baſtardy, villenage, outlawry, excommunication, a lay- 
man, under age, and the like: ſecondly, concerning his converla- 
5 R. 2. tryall 54. tion, as if he be crimingſus, Cc. Thirdly, concerning his inabilny 
aſtorall duty, as if hee be unlearned, al 
a to feed his flocke with ſpirituall food, &c. And the examination 
not, 5.7. 19. of the ability and ſufficiency of the perſon preſented belongs t 
the biſhop, who is the eccleſiaſticall iel n 1 
he is a Judge, and not a miniſter, and may and bs: 7 to refuſe the 


[632]. 
Regiſt, 53. b. 
38 E. 3. 2+ 
29 E. 3. 44» 


11 H. 4. to diſcharge his paſtor 


34 H. 6. 40. per 


11 H. 7. 7. 37» 
15 H. 7. 7. 
« El. Dyer, 154. 


13 El. Byer, 332. perſon preſented, if he be not idanea perſona. An N 
refuſall be for default of learning, ar that he is an beretick, ſci 
belongi ng to the knowledge of eccleſiaſticall 


U. Go fol. 57. 
matick, or the like, 


law, there he muſt give notice thereof to the patronz but if the 
cauſe be temporall, as a, felon, or homicide, ox other temporal 
crime; or if the diſability grow by any act of parhament, ® 
other temporall law, there no notice ought. t 
notice © be preſcribed to be_ given thereby. 
impedit brought ' againſt. the 


he muſt ſhew 


(for whether the cauſe thereof be ſpiri or temporall, tie 
examination of the biſhop concludes * the m to Mae 
the court, being judges of the principal cauſe, may conſult wit 
learned men in that, profeſſion, and reſolve whether the cauſe 
juſt or no; or the party may deny the ſame, and then the 2 
mall write to the metropolitane to certifie the ſame; or if the * 


Articuli Cleri. 


the cauſe, of, his, refuſall ſpecially. and. dire 


Cap. 4, 


XIII. 


ALSO it is defired that r 

perſons, whom our lord the 
king doth preſent unto, benefices of 
the church (if the biſhop will not ad. 
mit them either for Jack of learning, 
or for other cauſe reaſonable) may not 
be under the examination of lay per- 
ſons in the caſes aforeſaid, as it is now 
attempted, contrary to the decrees ca- 
nonical, but that they, may ſue unto a 
ſpiritual judge for remedy, as. right 
ſhall require. The anſwer. Of the 
ability of a parſon preſented unto a 
benefice of the church the examina. 
tion belongeth to a ſpiritual judge; 
and ſo it hath been uſed heretofore, 
and ſhall be hereafter 


and not able 


ge; and in this examination 


if the cauſe of 


t to be given, unleſſ 
na Bat in a gun 
biſhop, for refufall; of, the. clerke, 


wo 


Articuli Cleri. 


Cap. 15. 632 
hee temporall, and ſufficient in law (which the court muſt decide) 
the ſame may be traverſed, and an iſſue thereupon joyned, and 
tried by the country. And yet in ſome caſes, notwithſtanding this 
ſtatute, idonietas perſonæ ſhall be tried by the country, or elſe there 39 E. 3. 2. 
| foald be a failer of juſtice (which the law will never ſuffer) as if 40 E. 3- 23. 


he inability or inſufficiency be alledged in a man that is dead, this 
caſe is out of this ſtatute: for the biſhop eannot examine him, and 
the words of this act be, de idonietais perſone prafentate ad beneficium 
eclef. pertinet examinatio, Sc. And conſequently, though the mat- 
ter be ſpirituall, yet ſhall it be tried by a jury, and the court, being 
aſſited by learned men in that profeſſion, may inſtruct the jury as 
well of c ecclefiaſticall law in that caſe, as they uſually doe of the 
common aW. E | | 

(2) Ef ita g hafenus uſttatum.] So as this act is a declaration of 
the common law and cuſtome of the realme. 


CAP. XIV. 


7 TEM, fi vacet aliqua dignitas, ubi 
eleftio eft facienda, petitur Fc 
eleftores libere poſſint eligere, abſque 
incuſſione timoris a quacungque poteſtate 
ſeculari : et quod ceſſent preces, et 
prefſiones in hac parte. Re ; 


tt ordinationum. 


in execution. | 


W. I. 


ITE licet el ricus coram ſeculari 
Juice judicari non debeat, nec ali- 
fud contra ipſum fieri, per quad ad 
periculum mortis, vel ad e 
nenbrorum valeat perveniri : ſecu- 
'es tamen judices clericos ad eccle- 
confugientes, et reatus ſuos forte 

AN confitentes 


Fiant libere, juxta formam flatutorum 


c AP. XV. Nod, 


poral judges ca 


ALso if any dignity be vacant, 

where election is to be made, it 
is moved that the electors may freely 
make their election without fear of 
any power temporal, and that” all 
prayers and oppreſſions ſhall in this 
behalf ceaſe. The anſwer, They 
ſhall be made free according to the 


SY. form of ſtatutes and ordinances, 
(3 E. 1. c. 5.) 


* 


The clergy either remembred not the ſtatute of W. 1. or W. 2. cap. $. 
if they did, they doubted whether it extended to eccleſiaſticall 
elections, although without queſtion it did, and ſo it is de- 
clared by this act, and it is an excellent law, and worthy to be put 


See more hereof before in the expolition upon the ſtatute of 


[633] 


MORkEOVER, though a clerx 
_*** ought not to be judged before 

a temporal judge, nor any thing ma 
be done againſt him that concerne 
life or member; nevertheleſs tem- 
that clerks fleeinz | 
unto the church, and paradventure 
382 one! 
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633 | Articuli Cleri. 


confitentes faciunt abjurare regnum, 
et eorum abjurationes admittunt ex 
illa cauſa, quanguam eorum judices 
ſuper biis non exiftant : ficque datur 
laicis indirecte poteſtas hujuſmodi cle- 
ricos cruciandi, fi ipſos poſt bujuſmodi 
abjurationem in regno contigerit in- 
veniri: ſuper. quo petunt prælati, et 
cler* tale remedium adbiberi, ut im- 
munitas eccleſiæ, et perſonarum eccle- 
frafticarum conſervetur illæſa. Re- 
ſponſio: Clericus ad ecclefiam _—_ 
giens (1) pro. felonia, pro immuNiitate 
ecclefiaſtica obtinenda, ſi aſſerit ſe ſe 
clericum, regnum non compellatur ab- 
jurare, ſed legi regni je reddens gaude- 
bit eccieſiaſtica libertate, juxta lauda- 
bilem conſuetudinem regni (2) Hacte- 


Cap. Is, 


confeſſing their offences, do abjure 
the realm, and for the ſame cauſe 
admit their abjurations, although 
hereupon they cannot be. their judges, 
and ſo power is wrongfully given to 
lay perſons to put to death ſuch 
clerks, if ſuch perſons chance to he 
found within the realm after their 
abjuration; the prelates and clergy 
deſire ſuch remedy to be provided 
herein, that the immunity or pri. 
vilege of the church and ſpiritual 
perſons may be ſaved and unbroken, 
The anſwer. A clerk fleeing to the 
church for felony, to obtain the pri. 
vilege of the church, if he afirm 
himſelf to be a clerk, he ſhall not be 
compelled to abjure the realm; but 


417. 17 E. 2. ib. 


nus uſitatam, yielding himſelf to the law of the 


realm, ſhall enjoy the privilege of the 
church, according to the laudable 
; cuſtom of the realm heretofore uſed, 


Cuſtumier de Norm, c. 83. (28 H. 8. c. 1. 1 Jac. 1. c. 25+ 21 Jac. 1. c. 28.) 


Here the claim of the clergy is generall, that clericus ctram f. 
culari judice judicari non debeat, nec aliquid contra ipſum fieri, per quid 
ad periculum mortis, vel mutilationem membrorum waleat pervenri; 
let us ſee what priviledge the clergy had allowed unto them in 
criminall caſes: firſt, let us obſerve what our ancient authors have 

| holden in that taſe: ſecondly, what records of parliament, and 

other records have delivered to us: thirdly, what acts of parli- 

ment have eſtabliſhed in theſe caſes : fourthly, what have the 

Judgements and reſolutions been of judges in our bookes and e- 

ports. And Jalily, from what root this priviledge of clergy iprary 
to exempt them from the common juſtice of the realme. 

Cuſtumier ubi Bracton ſaith, Cum clericus cujuſcunque ordinis vel dignitatis captu 

ſupra. Fuerit pro morte hominis, vel alia crimine, et impriſonatus, et dt en jt 

tatur curia chriſtianitatis'ab ordinario loci, &c. impriſonatus flalin a 

deliberetur, Ec, donec & crimine ſibi impofito ſe purgaverit competent, 

ve / in purgatione defecerit, propttr quod debet degradari, &c. cum as. 

tem clericus fic de crimine convidtus degradetur, non fequitur alia fend 

See the ſtatute of pro uno delicto, wel pluribus, ante degradationem perpetratis. Vets 


2s AE. . three things are to be noted: firſt, that he beginneth with the 


„Kc. reateſt felony, that is, the death of man: ſecondly, that albeit 
Bra, lib. 3 he were found guilty, and could not purge himfelfe before the du. 
fol. 133. b. dinary, yet all that the ordinary could doe was to degrade lin. 


| Thirdly, that he could have no other puniſhment for that felony, 
or any other formerly done, but degradation. 

Brit. fol. 21. Britton alſo ſpeaketh only of felony : Et / le clerk encoupe 4 fr 

_ pl. cor. Jene alledge clergie, et ſeit tiel trove, et per ordinarie demand, f /* 


8 E. 2, corons. enguiſe coment il oft meſcru, et fil fois nient meſeru, Sc. it 


. 


33%. 3 Hl. 7. 18. 


Cap. 15. Articuli Cleri. 
quitt, et fil ſoit meſerae, i foient Jes chateux taxes, et ſes terres priſes in 


re. maine, er ſen cors deli d' al ordinarie. 

According to Britton, when one of the clergy was indited of 
felony, &C. and the ordinary demanded him, yet to the end (faith 
the record) ut ſciatur qualis deliberaretur ordinario, an enqueſt was 
charged by the court to enquire, whether he were guilty, or no. 
And though hee was found guilty by this enqueſt of office, yet 
was he delivered to the ordinary, and his chattels ſeiſed, and his 
lands taken into the kings on as Britton ſaith. 

Fleta ſaith, Si criminaliter agatur werſus clericum, guamvis c-ricus 
r:ſpondere voluerit in foro ſeculari, judex tamen eccleſraſticus cognitionem 
habere non poterit, nec regiam auftrre juriſattionem : In cauſa enim 
ſanguinis non poterit ecclefiaſticus judex cognoſcere, neque judicare, niſi 
irrtgularitatem committat. Et quamvis neminem valeat morti con- 
dmnare, degradare tamen poterit criminum con victot, vel perpetua car- 
ceris incluſione JN | 2 5 6 

The Mirror hath genera'l words, Leſoliſe et cy enfranchiſe que nul 


pur ſon judge, Qc. | ; | 

Two of theſe ancient authors have ſpoken of felony, and ſo are 
the other two to be intended ; for the priviledge of the church did 
not extend to high treaſon, crimen læſæ majeftatis, as by divers 
judiciall records and authorities in law ſhall appeare. 
Walter de Berton clerke counterfeited the great ſeale, which 
was high treaſon, crimes læſæ majeflatis, whereof he was indited 
and convicted: for ſo the record faith, Qui convictus fuit pro falſi- 
fatione figilli domini regis, quod tradatur epiſcopo Sarum, qui eum petiit 
ut clericum ſuum, parna et forma qua decet, quia videtur concilio, 
quod in tali caſu non i admittenda purgatio. | 
This delivery to the ordinary was by ordinance of parliament 
de gratia, et non de jure: for it was reſolved, that hee could not 
make his purgation; and therefore hee was delivered to him /ub 
pena, Fc, In the reigne of Ed. 3. it was taken for a generall 
rule, quod privilegium clericale non competit ſeditioſo equitant* cum ur- 
mis, platis et cotearmuris, ſecundum leges Angliz. © UF 

In 17 E. 2. in the time of the parliament, Adam de Orleton, 
biſhop of Hereford, was indited of high treaſon, for being party 
and privie, aiding and abetting of Roger Mortimer earle of 
March with horſe and armes in his open rebellion; and becauſe he 
could not have any priviledge of clergy by the common law, the 
archbiſhop of Canterbury, Yorke, and Dublin, and their ſuffragan 
ſhops, came to the barre (in that diſordered time) and with 
force tooke him from the barre: all which was done by pretext 
and N of the canons of the church, *vhich you may reade in 
Inwood, RY: | 

But, omitting many other things that might be here rehearſed, 
et us ſee what acts of parliament have ordained in this caſe ; for 
* clergy never thought themſelves ſure of this priviledge, till it 
Was confirmed to them by authority of parliament. By the ſtatute 
of W. 1. it is provided, Que quant clerke eft priſe pur ret de felonie, 
et foit demand per lordinarie, a luy ſeit liver Jolonque le priviledge de 
ſaint e/gliſe, in tiel perill come ils appent, folonque l cuſteme avant ces 
beures ue, Ic. where note, this act extendeth but to felony. 


33 3 125 


— 


lay judge ne poet aver conuſans de clarke, tout le voiloit le clarke conuftre 


* the expoſition of the ſtatute of W. 1. in this point, and the 
ge as is given to ordinaries, that none be delivered | 


7633 


6341 
* Mirr. cap. 3» 
del exception de 
clergie accord. 


Flet. lib. 6, 
ca. 36. 


? 
- 


Mirr. ubi ſupra, 


Rot. Parl. anne 
21 E. 1. rot. 9. 


Trin. 21 E. 3. 
coram rege, rot. 
173» Hertford, 


17 E. 2. rot. 
Rom. m. 6. 


Henricus Blan - 
ford. 


Linwood tit. de 


foro compet” 


cap. Contingit. 


W. 1. cap · 2. 
See Marlbridgeg 
CAP» 27. 

See hereafter, 
n 


* — — v by 
o " * 
— WA — * 4 * 
66 


. 
of 
* 
* 
. 
9 
0 
\ 
$ 
o 
: 


* — „ 
n 
and. and od 


— 


Tos = n 
— — _ — —— -» 


= Son TVT 


634 Articuli Cleri. Cap. 10 


1 
, 
3 H. 4. cap. 3. due purgation ; but it is worthy our paines to reade the 4 
i Pl. coram domi- . After this ſtatute, and in this kings time, Guinandus de Billard th; 
1 no rege apud arſon of Snodiland in the county of Kent (in which towne 5000. 
43 . 3 mon de Rolfe, one of the kings juſtices in eire, and one that pu- 10 
4 22 E. 1. rot, 15. niſhed the extortions and other crimes of the clergy, dwelt) came 
AF Kanc', co dine with Solomon de Rolfe, and brought poyſon with him of 60 
4 his malice prepenſed, to murder by poyſon the ſaid Solomon; and f 
1 the record of his inditement ſaith, Cum eo comedit, et pofuit venenun n 
1 ix cibo et in potu ipfius Solomonis, et ipſum impoiſonavit, per guad, 
A ; aan . 7 %, ef T! 
1 uiadecim dies fequentes inde obiit : and albeit of all felonies, murder in 
4 ſ. the worſt, and of all murders, murder by poyſon is the moſt un- th 
1 avoidable and deteſtable, and Guinand being indited and arraigne * 
= | upon the ſaid inditement, et gquefitus gualiter ſe vellet acquiztcr, th 
4 [ 63 5 ] dicit, quod clericus eft, et non poteſt hic inde reſpondere, et ſuper hoc venit Wi 
i q frater Thomas cpiſcopus Roffenſis, et petit ipſum tanquam clericum, Gt. w 
1 Et ut ſciatur gualis deliberare debet, inguiratur rei veritas per patrian; fo 
'W et jurat” c. dicunt ſuper ſacramentum ſuum, quod predict?” Guinaniy 5 
3 dedit præ dict Solomoni venenum unde impoiſonatus fuit, et inde aliit, x 
2} ut prædictum eft, But in the end he was delivered to the ordinary, 2 
8 as by the record it appeareth, and thereby, for any thing chat wee F 
„ find in that or any other record, he eſcaped the ſentence of death, 8 
A which was due for his offence by the law of God, and by the com- th 
'S Geneſ. cap. 9g. mon law of the realme grounded upon the ſame, Quicungue effucerit L 
Ml ver. 6. bumanum ſanguinem, fundetur ſanguis ill:us, ad imaginem guippe Du th 
iff Numer, cap. 35. fudus gd homo, And againe, in the bock of Numbers, Hee ſempi- if 
5 ver. 29, 30, 31. ferna erunt et legitima in cuuctis, homicida ſub. teftibus punietur, Gs. 7 
/ 1 33. non accipies pretium ab eo, qui reus eft ſanguinis, flatim et ipſe moricrur, tr 
K* ne polluatis terram habitationis vgſtræ que inſoutium cruore maculalur, b 
1 4 nec 370 expiari poteſt, niſi per jus ſanguinem, qui alterius ſanguin a; 
{l it. 
+9 TE. 2. corot. In 8 E. 2. a clerke convict for felony, and delivered to the ot. : 
i 419. dinary, murdered his keeper, and fled, et 2 o5/tante clerimonia ſua, * 
1 23 E. 3. ib. 248. hee was hanged. And the like was done in 22 E. 3. . le 
.H . The abuſe of delivery of clerkes to the ordinary grew ſo in- s: 
\ | 2 as in the end it was taken away; as hereafter ſhall be m 
i ewedc,” tl 
4 | Ses the ſtatute of 18 E. 3. cap. 2. concerning this matter. 2 
1 | Rot. Parl. At the parliament holden i anne 25 E. 3. the clergy did com- b 
1 1 ** 3. nu. 68, plaine, that one Hacketun Honby a knight, and one of the clergy, d 
i had judgement given againſt him for bigh treaſon to be hanges, 
N 5 drawne, and guartered: alſo for a judgement given againſt a prief { 
1 at Nottingham, for killing of his maſter, fir 1komas Cibetborp, 4 0 
,A4 clerke of the chancery, c.:e of the kings juſtices, | c 
* 25 K. 3. ea. 4. And laſtly, for hanging of divers monkes of Combe for felony: t 
& 5. 4 H. 4 Thereupon at this parliament an act of parhament was made, ] 
| 6E Ze wherein it is recited, that the prelates had. grievoully complained t 
= praying thereof remedy, for that ſecular Aae as well chapleines t 
= as other monkes, and other people of religion had been drann { 
| and hanged. by award of the ſecular juſtices, in prejudice of the 
franchiſes of holy church, &c. It is accorded and granted by bd t 
king, that all manner of clerkes, as well ſecular as religious. whic 
ſhould be convitt before ſecular juſtices for any treaſons or fe engt 
touching o her perſons, then the king himſelſe or his royall mis | 


* 
5 
. 
. 


8 ie, bald freely have and enjoy che priviledge of holy * 


Cap. 15. Articuli Cleri. 
xc. Heteby two things are to be obſerved : firſt, that hee ſhall not 
de delivered to the ordinary before hee be convicted: ſecondly, 
that the priviledge of the church extended not to high treaſon 
touching the, king, crimen læſæ majeflatis, but to petit treaſons and 
felonies touching other perſons. _ Th 

About fix yeares after this act, the abbot of Miſſenden in the 
county of Buckingham, was adjudged to be drawne and hanged 
for high treaſon, vix. for contrafactione, et re/etione legalis monetee. 

At the parliament holden in the firſt yeare of H. 4. on the firſt 
Thurſday after the biſhop of Canterbury had willed the lords, that 
in no wiſe they ſhould diſcloſe any thing that ſhould be there ſpoken, 
the earle of Northumberland demanded of the lords what were beſt 
to be done for the life of king Richard the ſecond ; thas farre are 
the words of the roll of the parliament: at this time ſpake that 
worthy prelate John Merkes biſhop of Carliſle, and faid, that they 
ovght not to proceed to any I en againſt king Richard for 
foure cauſes: firſt, that the lords had no power to * — judgement 
upon him that was their ſuperiour, and the lords annointed; ſe- 
condly, that they obeyed him for their ſoveraigne lord and king 
22 yeares or more: thirdly, if they had power to give judgement 
againſt him, they ought in juſtice to call him to his anſwer; for 
that (ſaid he) is granted to the cruelleſt murderer, or arranteſt 
thiefe in ordinary courts of juſtice : fourthly, that the duke of 
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Coram 

Mich. 31 E. 3. 
rot. 35. Burk. 
Rot. Parl. 

1 H. 4. nu- 77 


1 


Lancaſter had done more treſpaſſe to king Richard and his realme, 


then king Richard had done to him or them, &c. and defired, that 
if they would proceed againſt him, that the names of them that 
ſo would proceed might be entred into the parliament roll. It is 
true, that the parliament roll omitteth this ſpeech of the biſhop, 
but it appeareth by the parliament roll, that the lords proceeded 
againſt king Richard, and adjudged him to perpetuall prifon, whoſe 
life they would by all meanes to be ſaved, as the roll reporteth. 
The names of the biſhops, and lords, and knights that aſſented, 
are ſet downe, as the roll of the parliament reports; fo as it 
ſeemeth, that the ſtout and refolute ſpeech of the worthy biſhop 
wrought ſome effect: for this ſpeech he was arreſted by the earle 
marſhall, and being for a ſmall time committed to the cuſtody of 
the abbot of Saint Albons was ſoon delivered; againſt him never 
any judiciall proceeding was had for this ſpeech in parliament: 
but this biſhop, tranſported with exceſſe of zeale, and affectionate 
defire of the enlargement and reſtitution: of King Richard, was 
5. and privie to the conſpiracie of Thomas Holland earle of 

nt, John Holland earle of Huntingdon, John Montacute earle 
of Saliſbury, Edward earle of Rutland, Thomas lord Spencer, and 
others, to kill the king, under colour of jouſting and paſtimes in 


the Chriſtmaſſe time, at the caſtle of Windeſor, where the king 2 of his t- 


lay in the firſt yeare of his reigne : for this he was indited of high 
treaſon, arraigned, tryed, and had judgement as in caſe- of high 
treaſon, But cor regis in manu domini, the king rdoned him, and 
ſet him at liberty. Many more preſidents might to this end be 
produced, but we will conclude this point with a reſolution of all 
the judges in 24 H. 8. A prieſt was attainted by verdi@ at the 
gaole-delivery at Newgate, for clipping of the, kings coine, vir. 
George Nobles, and by advice of all the judges judgement was 
given againſt him to be drawne and hanged, as another lay ack 
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Vid. Rot. Parl. 
an. 2 H. 4. nu. 
o. See the re» 


tainder, Hill. 
2 H. 4. coram 
rege, rot. 6 


Trin. 24 H. 8. ; 
Juſtice Spilmans 
report. a 
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Lib. 11. fol. 29. 
Alexander Poul- 
ters caſe. 23 H. 8. 
Ca. 1. 256 Hf. 8. c. 
3. 28 H. 8. c. 1. 
32 H. 8. cap. 3. 
T E. 6. cap. 12. ; 
E. 6. cap. 9» 


El. cap. 4. 


39 El. ca. 9. & 
15. 18 El. ca. 7. 
11 H. 2. apud 
Clarendon, ubi 


ſup. cap. 12. 


Pollchro. lib. 4. 
cap» 24. Gaius 
Pope, 


Vid. Stamf, pl. 
cor. 122, 123, 


„ 


6371 


Vid. W. 1. ca. 2. 
ſolonque le cu- 
ſtome avant ces 


Leures uſc. 


4 H. 7. Cap. 13. 


\ event AS * - 
\ 1 — — —ßæß3 T — 
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becauſe it was .high treaſon, and without degradation he was ex. 
* at Tiborne. . | BOP | 
ow for murder, burglary, robbery, ſodomy, rape, burnin 
houſes, and many ober felonies. ie nd ntl. - 
clergy is taken away by divers acts of parliament, whereunto the 
biſhops were party, whereof you may reade, lib. 11. Alexander 
Poulters caſe, and where the benefit and priviledge of clergy re. 
maineth, the party that takes the benefit of it ſhall not be delivered 
to the ordinary, nor make any purgation (which had been muth 
abuſed) but forthwith be enlarged and delivered out of priſon by 
the juſtices, by whom ſuch clergy is allowed, as by another add of 
parliament, whereunto the biſhops were party appeareth, 

* Amongſt the ancient cuſtomes and liberties of England recog. 
nized and declared in the parliament before mentioned, holden in 
the eleventh yeare of Henry the ſecond, this was one, Cleri accuſati 
de quatungue re, ſummoniti & juſticiario regis, veniant in curiam ip, re- 


Jdonſuri ibidem de hoc, unde videbitur curie regis quod ibi fit reſponden- 


dum, et in curia ecclefraſtica, unde videbitur quod ibi fit reſpondendun, 
ita qued regis juſticiarius mittet in curiam ſanctæ eccleſie, ad videndun 
guomodo res it; tratabitur, et ſi clericus convitus, wel confeſſus fuerit, 
non debet cum de cætero ecclefia tueri. So as in effect the ancient law 
and cuſtome of England in that caſe is reſtored. | 

Laſtly, out of what root this priviledge ſprang ? It took his 
root from a conſtitution of the pope, that no man ſhould accuſe 
the prieſts of holy church before a ſecular judge, which being 
contrary to the crowne and dignity of the king, and the common 
law bound not here, till it was confirmed by parliament, and the 
rather, for that the church had no power to . puniſh the offence; 
but where their claime was generall, the parliament of Edw. 1. 
and cuſtome of the realme reſtrained it onely to felony, ſo as they 
were to anſwer to high treaſon, and all offences under felony, 

(1) Clericus ad ecclefgan confugiens, &c. ] By this law, if any that was 
infra oo ordines committed felony, and for his tuition fled to a 
church, it he claimed the priviledge of his clergy, he ſhould not be 
compelled to abjure, but ſubmitting himſelfe to the law of the king- 
dome, he ſhould enjoy the priviledge of his clergy. See more of 
this matter in the next g etundum laudab?. I AN 

(2) Secundum laudabilem conſuetudinem regni.] So as this priviledge 
of the clergy took not his vigour or ſtrength by force of any forraine 
councell or canon, but by authority of parliament, and by the laud- 


able law and cuſtome of the kingdome, a point worthy of obſerwa- 


tion, the anſwer being ſo cautelouſly penned in thoſe dayes, left 
any thing in the petition ſhould countenance any forraigneJuril- 
diction: but fo farre as lex et conſuetudo regni have allowed of the 
priviledge of the clergy, ſo farre, and no further it is to be al- 
lowed; and yet with this limitation, ſo as the cierke would ſubmit 
himſelfe (as KA been ſaid) to take it by the law of the kingdome 
expreſſed in theſe words, ed legi regni ſe reddens, c-. 

He that is within orders hath a priviledge, that albeit hee have 
had the priviledge of his clergy Gr a felony, he may have his 
clergy afterwards againe, and ſo cannot a lay- man; and he thats 


within o ders, and hath his clergy allowed, ſhall not be branded in 
he hand. But theſe priviledges are given by act of parliament. 


CAP. 


Cap 


confit 


tut 


„0% 


e 
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Cap. I6. 


Articuli Cleri.. 


"CAP. XVI. 


77 EM, quanquam confeſſio coram 
ih qui non eft judex confitentis, 
hcum non teneat, nec ſufficiat ad fa- 
dend proceſſum, vel ſententiam _—_ 
firendam: quidam tamen ſeculares 
judices clericos, qui de fora ſus in hac 
arte non exiſlunt, reatus proprios, et 
enormes, ut puta furta, roberias, ho- 
micidia, coram eis confitentes, admit- 
tunt accuſationem illorum, quam ipſi 
ammuniter vocant appellum, ipſos fic 
confitentes, et accuſantes, ſeu appellum 
facientes, non liberant prælatis eorum 
jt premiſſa, quanquam ſuper his fue- 
nnt ſufficienter reguiſit, licet coram 
tit etiam confeſſionem propriam 
judicari vel condemnari nequeant, abſ- 
que violatione eccleſigſticæ libertatis. 
Reſponſio : Appellatori (1) in forma 
debita, tanguam clerico, per ordinarium 
petito libertatis eccleſiaſtice beneficto, 
wn negabitur. Nos defiderantes fla- 
tu eccleſiæ Anglicane, et tranguil- 
litati, et quieti prelatorum, et cleri 
prædictorum (quatenus de jure poteri- 
mus) providere, ad honorem Det, et 
emendationem ſtatus dictæ eccleſiæ, et 
prelatorum, et cleri prædictorum, am- 
nes et ſingulas reſponſiones prædickas, 
de omnia et fingula in eiſdem reſpon- 
fanibus content ratificantes et appro- 
bates, ea pro nobis et hæredibus noſ- 


tris concedimus, et pr ecipimus in per- 


ſetuum inviolabiliter obſervari: vo- 
lntes, et concedentes pro nobis et hæ- 
fedibus noftris, quod prædicti prælati, 
tt clerus, et eorum ſucceſſores in per- 


petuum in premiſſis Juriſdictionem ec 


deſnſticam exerceant, juxta tenorem 
rponſionum prætdictarum, abſque oc- 
 Caſione, inguietatione, ve 
638 impediments . noſtri, vel 
wie noſtrorum 2 ſeu 
ſirorum quo C ci us 
b. 7%. M > 93 


ALSO notwithſtanding that a 
confeſſion made before him that 
is not lawful judge thereof, is not 
ſufficient whereon proceſs may be 
awarded, or ſentence given; yet ſome 
temporal judges (though they have 
been inſtantly defired thereto) do not 
deliver to their ordinaries, accordi 


to the premiſſes, ſuch clerks as con- 


feſs before them their heinous of- 
fences, as theft, robbery, and murther, 
but admit their accuſation, which 
commonly they call an appeal, albeit 
to this reſpect they be not of their 
court, nor can be judged or condemns - 
ed before them upon their own con- 


feſſion, without ———__ of the 


churches privilege. Theanſwer. The 
privilege of the church, being de- 
manded in due form by the —.— 
ſhall not be denied unto the ap- 
pealour, as to a clerk. We deſiring 
to provide for the ſtate of holy church 
of England, and for the tranquillity 
and quiet of the prelates and clergy 
aforeſaid, as far forth as we may law 
fully do, to the honour of God, and 
emendation of the church, prelates, 
and clergy of the ſame; ratifying, 


confirming, and approving all and 


every of the articles aforeſaid, with 
all and every of the anſwers made 


and contained in the ſame, do grant 


and command them to be kept firmly, 
and obſerved for ever; willing and 


granting for us and our heirs, that 


the foreſaid prelates and clergy, and 
their ſucceſſors, ſhall uſe, execute, 
and practiſe for ever the juriſdiction 
of the church in the premiſſes, after 


the tenour of the anſwers aforeſaid, 


without quarrel, inquieting, or vexa- 
tion of us or of our. heirs, or any of 
our officers whatſoever * 5" 5 


20 E. 3. cor. 247. 


Articuli Cleri. Cap. 16, 
T. R. at Vork, the xxiv. day of 
vember, in the tenth 0 des 


xeign of king Edward, the & 
king Edward. . ”Y 


Wee have been the longer in expoſition of the former chayte 
becauſe wee ſhould be the ſhorter in this which ſomewhat concern, 
Rr 

(1) 4þ „ 1. ors. | y here Pretended, 
that the conſeſſion of a clerke (when he was ind ed of felony, and 
confeſſed the felony, and became an approver) was cram wn 


71. 6, fol. 7. xdicez yet the continuall opinion and reſolution of the judges 


23. 4+ Jo 

H. 7. 2. 
25 E. 3. co- 
xon. 128. 
Vid. ra R. 2. 
cron. 10g. & 
247+ 8 E. 2. co- 
n- 47. 


24 E. 3. 73. a. 
2 E. 1 cor. 276. 
Rb. 214 foll 77% 
Mad. Colledge 


the privile 


were againſt this: for they reſolved, that fuch a clerke as con- 
feſſed the felony before a ſecular judge, could not make his pur. 
gation, and confequently, the confeſhon did bind him: and there. 
Shard in 25 E. 3. ſpake in the perſon of a prelate, And 
when the clerke was delivered to the ordinarie, without any pur. 
gation to be made, he ought to have degraded him; but com- 
monly, if the ofender were a monke, he delivered him to his ab- 
bot to remaine in the abbey perpetually : and if he were ſecular, 
he remained in the biſhops priſon, &. in a very favourable man- 
ner; which abuſes grew ſo odious and inſufferable in encourage. 
ment of malefaQors in their wickedneſle, as they were juſtly taken 
away, as is aforeſaid. N * : > 
An appeale of robbery was 2 . J. de B. monke of l. 
who pleaded not guilty, and put himſelfe upon the tryall of the 
country, who found him not guilty, whereupon the abbot of L. 
ant the ſaid Monke, brought a-writ of confpiracie againſt divers 
which- procured: and abetted the ſaid appeale, ant recovered a 
ooo markes in damages, which could not have been recovered, 
unleſſe the monke been legitimo modo acquietatus, before x com- 
petent judge: and hereby it pp—_ that a clerke might ware 
Ihe of his clergy, if he would, and be tryed by the 
courſe of the common law. And note, when hee knew himſelf 
free and innocent, then hee would be tryed: by the common law; 
but when he found himſelfe fowle and guilty, then would he ſhelter 
himſelfe under the priviledge of his clergy: and though they 


committed temporall crimes, yet would they not be tryed by tie 


temporall lawes, which was the more againſt reaſon, becauſe w 
other law within this realme could puniſh them for the ſane, but 


the temporall lawes onely. 


633. 


The Expoſition of 18 Edw. 3. Cap. 7. of Tithes. 


# JT EM que per la ou briefes de ſcire 

25 eient * (1) a garner 
prelates religious et auters clerkes (2), 
a reſpondre des diſmes a noftre chance- 
rie, et a monſtrer ſils etent riens pur 
eſachent riens dire pur quoi till » 
mes a les demandants ne deinent eftre 
reſtitus, et à reſponder auxibien aux 


nous, come a partie de tieux diſmes. 


+ fue tieux briefes deſere en avant ne 
ſeient grantes, et que les proceſſes pen- 
dants ſur tieux briefes ſoient anientes 
et repeales, et que les parties diſmiſes 


devant ſecular juges de tiels manners 


die pleas : ſaves a nous noftre droit (3), 
tiel come nous et nous anceſtres avouns 
eit, et ſoloions avoir de reaſon. An 


t/timoinance de quele choſe, a-le requeſt 


des dites prelates a ceftes preſentes let- 
tres avons fait metre noz ſeals. 


Done a Londres le 8 jour de July lan 


e noſtre reigne Engleterre diſoitiſme, 
ﬆ de France quints. 12775 


Le preamble. 


proceſs hanging 


ITE M, whereas writs of ſcire fa- 
cias have been granted to warn 
prelates, religious and other clerks, 
to anſwer diſmes in our chancery, 
and to ſhew if they have any thing, 
or can any thing ſay, wherefore ſuch 
diſmes ought not to be reſtored to 
the ſaid demandants, and of anſwer as 
well to us, as to the party of ſuch 
diſmes ; that ſuch writs from hence- 
forth be not granted, and that the 
ing upon ſuch writs be 
adnulled and repealed, and that the 
parties be diſmiſſed from the ſecular 
Judges of ſuch manner of pleas ; ſav—- 
ing to us our right, ſuch as we and 
our anceſtors have had, and were 
wont to have of reaſon. In witneſs 
whereof, at the requeſt of the faid 
preburs, to theſe. preſent letters we 
ave ſet our ſeal, Dated at London 
the eighth day of July, the year of 


our reign of England the eighteenth, 
and jo. ps fifth, 


+ Lea 


Before we enter ** the expoſition of this act, we will cleare it of 
an objection againſt the life of it, viz. That it ſhould be no a8 
of parliament, but an ordinance made by the king onely at the 


requeſt of the prelates: and that the ki 


bis ſeale, and the  zeffe, and date as 


ng theſe letters had put 


by. the king only; 


all which, ſay. they, appeare in the parliament roll, and that 
the clauſe of Ea tgſtimoinance de quel choſe, c. is left out of the 


print, 


But hereunto we anſwer, that by the ſaid clauſe En reſlimoinance 


Vide Rot. Paſt. 


de quel c. is to be underſiogd, that this act was ſo plauſible to the 
prelates, that they requeſted the king, that it might be exemplified 
under the great ſeale for the better preſervation thereof, which the 
king granted, This parliament-began the Munday after the Q4a6. 
Trinitatis, which was 16 Juni; and this exemplification- was 
8 Julii after this act was. paſſed, there being but ſeven acts paſſed 
it this parliaments And. en. teftimoinance. de que/, and the whole 

Clauſe following, are words of an exemplification. - - 

. Now that this ordinance. before the clauſe of the exemplifcation 

15an act of parliament, firſt, is proved by divers reaſons, wis, The 
ile of the parliament is, Incipit. fatutum regis Edwuardi anno regai 


18 E. 3. au- 31. 


[640] 


 drſquiet in the realme. Now that wee have cleared this objection, 


In bundello bre- 
wumgan. 17 E. 3. 

part. r. & 3. in 
vurri London, 
vic, Eſſex. 


gere 22 Af '. 
n 


2 Rot. elauſ. 7. 
Z. 2. 


d In fin. Term. 
Trin' 10 reg's 


Jobannis. 


Hire far was not ght againſt the poſſeſſors of the land for ſub- 


'perſon ought to have tithes of fuch lands, whereupon inquiſitions 
were taken and returned; and if it were found for the ſpirituall 


fac was ſued hereupon, for that the vicar was to ſue for ſub- 


they were tevered. (3) Savant 


18 Ed. 3. Cap. 7. Of Tithes. 


Ai decimo octavo. Secondly, it is entred in the parliament roll, 
Thirdly, it was by force of the kings writ (as the uſage then was) 
proclaimed as an act of parliament, which writ in French we thinke 

ood to tranſcribe in theſe words: Edward per le grace de Dieu 

angleterre et de France, et ſeignieur Dirland a noftre wiſcount de "ag 
tingham, ſalus. Saches gue a noftre parliament tenus a Wiftm' le Lun. 
dye procheine apres les ofaves de la Trinity procheine paſſes entre autry 
choſes monſtres, aſſent us, et accordes en dit parliament, fe furent monſtre; 
affentus et accordes les chejes. ſous efſerites. And after a rehearfall of 
all the ſtatutes, whereof this ſeventh chapter is one, the concluſion 
is, Er pur ceo vous mandous, que touts les ſtatutes faces crier et publier, 
et fermement tener per mye voſtre baillie ſolonque la forme et tenur dicell:, 

Et ceo ne lefſes en aſtun mannere, &c. 

And F.N.B. 3o E. taketh it for a ſtatute, and fo it hath ever 
been by the generall conſent from time to time of learned men. 

And if it d not be a ftatute, it would worke great trouble and 


let us peruſe the words of the act. 
(1) Ou briefes de ſeire facias eient eftre grantes, &c.) This re. 
hearſall in this ſtatute is true; for wee have found, that upon divers 
matters of record, that is to ſay, enrolled, returned, or removed 
into the chancery : firſt, upon tithes granted by the kings letters pa- 
tents, which are inrolled in the chancery, writs of /erre far were 
brought in that court: as taking one example for many : in 17 E, 
3- a /cire fac” was brought by the king, and the dean and canons of 
the kings free chappell of Saint Martins London, upon letters 
patents of Mawd, quondam regine Angliæ of tithes, &c. againſt 
the abbot of Saint Johns of Colcheſter, who took the ſame after 
33 whereunto the abbot pleaded, &c. worthy to be 
Sag | 
(2) A garner prelates religious et auters clerks, &c.) Note, this 


ration of tithes, but againſt the prelates, or other clerkes, which 
took the tithes after they were ſevered. See 6 E. 1. im bundello peti- 
rionum in turri London, where the petition was for ſubſtraction of 
tithes, to be put in poſſeſſion : the anſwer was in parliament ann 
6 E. 1. Rex non intromittit ſe de hiis que taliter ſpectamt ad forum 
eccleſrafticum, proſequatur jus ſuum uerſus clericum caram ordinario. 
Herewith agreeth Bracton, lib. 5. fol. 403. & 407- ; 

| Commiſlions out of the chancery were directed to certaine per- 
ſons, giving them authority to enquire, whether ſuch a ſpirituall 


E N 


. * * ſt 
perſon, upon this record he might have a * ſcire fac” again 
any prelate religious, or other clerke that = them after ſe- 
verance. p | youth _ 

* Compertum eft per inquifitionem rectorum, el VICAriorum VIM 
de Ewel, quod wicarius erclgſiæ ibidem percipere debet minutas decimas 
omnium animalium ibidem, et molend agquatic* ividem. But no /cire 


S. F 


fraQion of theſe tithes againſt the owner of the land in the ſpini - 
tuall court. dars 3 * 
o Alſo upon a fine executory of tithes before this + x 
tenour . whereof was removed into chancery,”a Aire fac * 
therefore againſt the ſpirituall perſon that perned the ſame 


18 Ed. 3. Cap. 7. Of Tithes. 


(3) Savant @ neuf naſtre drait, &c.] By force of this © ſaving 
not onely the king himſelfe, but the provoſt of C. being the kings 

tentee of tithes of the new aſſarts in the foreſt of ingham in 
the county of North-hampton, brought a ſcire fac? in the — 
after this ſtatute, againſt certaine perſons of holy © church, who had 
taken the tithes granted to him, to have execution of the ſaid tithes, 
according to the kings letters patents. The * defendants pleaded 
to the juriſdiction of the court, that the conuſance of this cauſe for 
tithes appertained to court chriſtian,and not to the chancery, where- 
unto it was anſwered by the court, that that was to be underſtood, 
where the ſuit was taken againſt-them that ought to pay the tithes 
(that is to ſay) for ſubſtraction of tithes, and not when it was 
brought againſt them, that were wrongfull takers of the tithes. 
And all this is well warranted by the book, whereupon the defend- 
ants pleaded to iſſue, and the record delivered over to be tried in 
the kings bench. See Hill. Fo E. 1. coram rege Wigorn' the 
Prior of Worceſters caſe reſolved by the chancellor, treaſurer, and 
all the judges and barons, that appropriation of tithes is no mort- 
maine, f Quia decimæ ſunt mere ſpirituales, guarum coguitio ad curiam 
chriſtianitatis pertinet, et non ad curiam iſtam. 

And yet the inference that Fitzherbert maketh, that before this 
ſtatute of 18 E. 3. the right of tithes was tryed in the kings court 
was true: for upon a ire facias by a ſpirituall perſon againſt a ſpi- 
rituall perſon, and for tithes ® which were ſpirĩtuall, the right of tithes 
was tried in the /cire fac before this ſtatute, albeit the tithes were ſe- 
vered, which is now taken away in caſe of the fire fac by this ſtatute. 

And at this day, albeit in caſe of tithes, the parties by pleadin 
admit the juriſdiction of the court, yet if it be between ſpirit 
perſons, and the right of tithes come to be tried, albeit it be after 
the tithes ſevered, the court ex officio ſhall ouſte the court of juriſ- 
dition, which we hold, where the right of patronage was not 
drawne in queſtion, was wrought by the conſtruction and conſequent 
of the ſaid ſtatute of 18 E. 3. for before that ſtatute right of tithes, 
after ſeverance was tried in a fcire fac by the common Jaw in 
certaine caſes, But when the right of tithes trench to the diſſolu- 
tion or diminution of the advowſon, &c. in certaine caſes, the 
right of tithes at this day (as hath beene ſaid) ſhall be tried iz brev? 
de recto adwvocat” decimarum, and in the indicavit: but neither of 
theſe writs give any juriſdiction to the kings court, to hold plea 
for ſubtraction of tithes, but that is ſent to the ecclefiaſticall court 
to determine. | | 


45. Paſch. 7 E. . in Banco Rot. 78. Gloc'. Elis. Penbreges caſe. pag, 
Salop, Brat. I. f. 402+ Placita de advocat. Eccl. ſpectant ad Coronam. Fl 


b. c. d. 50. q. r. Gt. c. 1. 30. e. B. 37. e. Vid. bre. de Indicav. Vid. 
decim. Regiſt. 36 

42. 8 E. 3. 
2H. 9.12, & Stud. lib, 2. cap. 25. fol. 108. | 

| Nullus pro decimis gue ſunt ſpirituales de aligua reparatione pontis 
ſea aliguibus oneribus temporalibus onerari debet. But at this day if tithes 
be in the hands of temporall men, they are by reaſon of them con- 
!ibutory to temporall charges. | 


. 4. ca. 13, acc*, 18 E. 2. bre. $25. 4 E. 3. 27. Rot. pat. 27 E. 3. 1. ps. nu. 18. F. N. B. 
egiſt. 29. b. de rect. advocat. 
b. prohibition. de decimis reparatis. W. 2. ca. 5. 4 E. 3. 27. per Parning. 7 E. 3. 
42: 38 E. 3. 13. 16 E. 3. Quare Impedit. 147. 31 H. 6. 13. 38 H. 6. 20, 12 E. ( 85. 
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© 22 Aſſ. pL 
33 Aſſ. pl. Tow 
Bro. tit. Diſmes 
10 Pla. Parlam. 
Hill. & Paſch. 
18 E. 1. the Bik. 
of Carlifles caſe, 
to whoſe prede- 
ceſſors Hen. rex 
vetus conceſſit 
omnes decimas 
in Foreſta de En- 
glewe. 
14H. 4+ 27. 
d Note, this ac 
of 18 E. 3. is nat 
mentioned in 
this book of 2» 
AT. becauſe the 
caſe was taken 
2 be within the 
VIDg» 
© Note, albeit 
this book was 
after the ſtat. 
t doth it opes 
he true Kult & 
reaſon of the 
common law 
before this ſta- 
tute of 28 E. 3. 
f Paſch. 20 E. 1. 
in banco regis, 
rot. 135. Buck. 
F. N. f. 10 E. 
* [ 041 
28 E. 3. f. 6. 
2. b. 22 E. 4. 23s 
24. 20 H. 6. 17. 
31 H. 6. 11. 


35 H. 6. 39. 47. 
; H. 6. — ths 
E. 4. 3. | 
Trin. 5 E. . in 
Banco. 29 NorfE 
Paſch, 12 E. 1. 
Rot. 28. Norff. 


Abb. de Selbies 
caſe. Paſch. 19 K. 


I. in Banco Rot. 
E. 1. in Banco Rat. 88. 
eta, I. 6. ca. 36. Glanr. 


44- K. 45 


Hil. 35 E. 3. 
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72. Mid. Vid. 
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v0 H. 2. f. 18. Where it is ſaid in ſome of our books, that of auricient ume 
2 rian. before the councell of Lateran, any man might have given bis 
37 z og. tithes to what ſpirituall perſon he would, and that at that councel} 
BY. 2. cap. 85. it was provid that tithes in one pariſh ſhould be given to the 
+ k. 6. Mer fo. rector or parſon of the ſame pariſh, that hee that gave the ſpiritual! 
$4.& F.N.B. food, ſhould reap temporall, &. The truth is, 8 I have peruſed 
-b. Lib. 2. the councels holden at Lateran, and ſpecially that holden under 
4 in de pope Alexander the third, arne Demiai 1179, ane 2c H. 4. 
veſhue de Win- | — *4 5 and 
chefters cafe, Cannot finde any ſuch decree: but pope Innocent the third, 
But Parning in in a decretall epiſtle, in or about the yeare of our lord + 1200. and 
2 E. 3. fo. 5. the firſt yeare of king John dated at Lateran, directed to the arch. 
$. whs not biſhop of Canterbury,” at ercleſfiir parochialibus jufte derime geri. 
Bes krealorer.  Gamtur, hath theſe words, Pervenit ad didientiam noftram; qued mul 
, . * | 
and after lord in diocg tua decimas fuas _—— vel duas partes ipſarum non illjs 
cbauncellor,  eccleffig in puarum parochiis habitant, vel ubi predia babent, er à qui. 
voucheth by | Bus ecclefinſtica percipiunt ſacramenta, ferfolvunt, fed tar aliis pro ſua 
oo 2 wy diſtribuunt volumtate. Cum igitur inconventens efſe wvideatur, ef à 
ancient time Yatrone diſfimile, ut ecclgæ, que ſpiritualia ſeminant, mettre non debeant 
before a new” à fair farochianis temporalia, et habere; fraternitati tua autheritat 
conſtitution præſentium indulgemas, ut liceat tibi ſuper hoc, non obflante contradictiont 
mam 2 = iy: appellatione cujuſiibet, ſeu conſuetudine hactenus obfervata, qued ca 
mee 5 tch dvenicum furrit ordinare et nyt x ftatueris per cenſurum ecclefraftican 
might grant his Frmiter ob/ervari, nulli ergo, Sc. confirmationis, Fe, Dat. Lateran, 
tithes to another nonas Julii. And (that I may ſpeake once for all) this epiſlle 
racy hey by decretall bound not the ſubjects of this realme, but the ſame 
he obe In. being juſt and reaſonable they allowed the ſame, and ſo became 
y pope In- | 
nocent 3. anno terræ. 5 
dom. 1200. in 
his decretall epiſtle, which you ſhall finde in his 6. Epiſtle. Decret. lib. 1. p. 452+ edit. Colon. See 
the ſtatutes of 18 E. 3. cap. 7. 1 R. 2. cap. 14. 5 H. 4. ca. 1. 27 H. 8. c. 20. 32 H. 8c. J. 2 k. 
6. c. 13. Regiſt. 179, 180. + Anno 2 Regis Johannis. In bundello petitionum parliam, 
anno 6 E. 1: in Turri. | | | 
See Linwood cap. de locato et conducto, fo. 117. verbo portions, 
where he ſaith, Juad ante confilium Lateranenſe, anno Domini 1179 
bene potuerunt laici decimas in feudum retinere, et eas alteri tecle/iz 
dare, non tamen foft dicti confilit, Sc. And thus began portions of 
[ 642 } tithes, mat the parſon of one pariſh hath in another. Vids concilius 
Lateran', anno Domini 1215. 17 Feb. regin. | 
Albeit the parochiall right of tiches is now eſtabliſhed by divers 
acts of parliament as before it appeareth (a matter tending to the 
excceding benefit and quiet of the clergy) yet he that is deſirous 
to know x hat the auncient lawes of England were concerning the 
Having ſpoken paiment of tithes before the conqueſt, let bim 'reade Fadi Edvardi 
of tithes, it is of Gutbruni regum, cap. 6. et inter leges Ethelftani 4 1. Inter leger 
8 La- Zamundi regi cap. 2. Leges Edgari regis, cap. 2. . Leges Cant 
* 2 Aus Tegis, cap. 8, 10, 11, 12. et legen Edeuardi regis, o cap. 8, 10. Lua 
kein, & con I illielmus Congueſtor recitavit, et confirmavit. All which lawes M. 
«eſſa ſunt d rege. Lambard hath well tranſlated out of the $axon' into the Latiue 
barenibus, © tongue, which was faithfully; but not ſo accurately, done before 


Vide inter leges There hath been great., controverſie heretofore concerning 
Edwardi regis, the tithes of wood, as appeareth -by! divers petitions ig parlia- 
ea. $. ubi fu- ment, which petitions together with the anſwers we will recite, - 
prs. de boſco. and incidently will ſhew, how that controverkie is quieted, and 

| euded. 
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18 Ed. 3. Cap. 7. Of Tithes. 642 


That no man be impleaded for tithes of wood, or underwood, Not. Pail. anne 
bet in places accuſtomed. The anſwer was, as heretofore the ſame 77 E. 3+ ug. g. 
hall be. Item pria le commen, gue come * conſtitution fait fait per ler poi arty | 
pelets a render diſemes di che/cum maner ds boyes, qual ch — 


; a ne fut * This conflitu- 
arques ufee, of gate rig eb femes poent faire teflaments, que. off contre tion was made 
be, que plgſe per lay, et per fon Son counſeil ordeiner remedie, et gue in ann. 19 E. 3. 


in preple demoerge en me/me leftate quilz: ſalient eftire en temps de toxts V, dom 2347 
A ragenitr et gue probibitions ſaient grantes a touts ceux que ſont — 


inpledes ds dijanes de bow faxs avoir conſultation. Whereunto the ration of the 
anſwer of the king was, the king willeth that law and reaſon. be. 0 
done. „ „ in 
lien monſtre la commune come nadgaires lercheveſque de Cagterbury, = — 2p 
it le; auters prelates ordeinerent une conftitution a doner di/mes de ſubbars paiment — 
vendus tant/alement la ou avant ſes heures nulles diſmer fureut doxes, ore. tithewood. 
lu gents de Seint Eſgliſe per force de la conſtitution pernent et demandent Rot. Par. 2 E. 3. 
ls diſmes auxibign de gros: bois, come de ſubbois wendus et neieut vendus, « na 
wcontre ce qui. #5: ont" uſes puis temps de memorie a la grand" da- ,q-yeration, 
nage de la commune de. quoi ilz priaut remadie, de lun point eb del 


Whereunto the anſwer is, the archbiſhop. of Canterbury; and the Rot. Parl. 25 E. 
other biſhops have anſwered; that ſuch tithe: 18 not nay ming 2 37.7 
reaſon of the aid conſtitution, but of under wood. But the ſubj 3 
being till moleſted for woods not tithable complained again in a 3.” rast — 
25 E. 3. all which were preparatives to a good law made in an 
45 E. 3. cap. 3. De graſt bees dage de uint ans, ax de greinder qr 
ul diſmes ſer ra demands ix neſiue de ceſt para ſylua:cadua,.eft: or deine 
2 eftablie gue prohibition en ceo ca, ſoit grant, et ſar ces attachment 
cane ad et re uſe avant ceux. A 

It appeareth before that all the biſhops. claimed: onely tithes: 4 


abba, of underwood, under the name of fl cdua, ſo as of haut- 


boyes, of great wood no tithes were claimed; but herein reſted two 
doubts; 1. what ſhould be ſaid high or great wood. 2. OF 
what age the ſame ſhould be, becauſe it is parcell of the-inhe- 
ritance, | | 
As to the firſt, this act, whick is declaratory of the common law, II. Inteat. M. fo 
2 it appeareth by the book in 50 E. 3. fol. 10. b. 9 H. 6. fol. 56. Regiſt. fo. 44- 
l. Com. fol. 471. and this act ĩt ſelſe proveth it; for it conciudeth, — ney book 
Cine ad eftre alt deuaut ceux beures; and this is confirmed by divers: 3 b. 4 56 . 
julgements hereafter cited. 6 7 a 
And it is to be underfiood that this act uſeth theſe words grofſe: printed anno 
bye;, and not haut boyes, os graund boyes, which word is alſo uſed in dom. 1546- 
the books of 50 K. 3. and 9 H. 6. And in this act this word tad — 
(z7:/7] fignifieth ſpecially ſuch wood-as hach been, or is either by Som. 4 IIb. 
the common law or cuſtome of the country timber, for this act ex- 11. fol. 48. b. 
tends not to other woods, that have not beene, or will not ſerve: Lifords eaſe. 
for timber, though they be of the greatneſſe or bigneſſe of 
timber, And it 1s to be obſerved, that the-prohibition in 90 E. 3. [ 643 ] 
for ſuing for tithes in court chriſtian of groſſe boys, was gro 
upon the common law, without mentioning of this N 
Here it is to be demanded, to what kinde of wood groſſe boys do See the firſt part 
extend? And the anſwer is, that oake, aſh, and elm, are i ed of the Inſt. f. 3. 
auhin theſe. words; and ſo is beech, horſbeche, and hornbeam, mas in _ 
becauſe they ſerve for building, ot reparation of houſes; mills, cot- Pc care 
Urs, Kc. againſt the opinion in Plowd. Comment. fol. 470. ini 
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; 2 Jac. Regis rot. 
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Henry Hall, and 


Dorothy Fetti- 
place. Kanc. 
pl. Com. f. 470. 
Molyns caſe. 
Tr. 26 El. coram 


rege. 

d Hil. 2 Jac. in 
Com.Kanc.Rot. 
= int. Brooke 
et Rogers. 

© Lib. 11. f. 49. 


Lifords caſe. 
Doct. & Stud. 


10. 174, 175. 


4 Regiſt, fo. 49. 
lib. 17. fo. 49. 


50 E. 3. 10. b. 
44 E. 3. 32. A. 
meriſme. 


Pl. Com. 470. b. 
DoR. & Stud. fo. 
17 5. Br. diſmes 


14. li. 11. fo. 49. 
Lifords cafe. 


hended within groſſe 


Ha cedua. © | 
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Molyns caſe, holden without _— which opinion 
court upon deliberate advice held to be no law. = Whoſe 
It was reſolved by the whole court, that aſp is alſo compre. 
s, becauſe it may ſerve for building, ot 
reparation, at ſupra. But otherwiſe it is of birch (as it was Lid 
it was adjudged in the caſe of Lennard cu/fos brevium, becauſe that 
kinde of wood ſerveth not for building. 1s 24 
> If a timber tree be arida, ficca, et non portans folia nec frufu ir 
Eſtate, nec exiſtens maeremium, and the owner cut it down, and con. 


vert it to fuell, &c. no tithe ſhall be paid thereof for the inheritance 


which was once in it. 


© So for the bark of oakes, being timber trees, no tithes 
ſhall be paid, becauſe it is parcell of the tree, and renueth not 4. 
anno in annum, 4 But for acorns tithe ſhall be paid, becauſe they 
renue yeerly. - . 

As to the ſecond doubt, of what age thoſe groſſe or timber trees, 
whereof no tithes ſhould be had, ſhould be; the ſtatute reſolveth 
this doubt in theſe words, Grefſe boys del age de 20. ans, ou greinder, 
Which point was alſo declaratory of the common law, as by the 
conclufion of this act, and the authorities aforeſaid appeareth: 
for this gro//e boys thus deſcribed, it appeareth by the a&, that 
parſons and vicars ſued for tithes of „en noſine de ceft para, 


Del age de 20 ant.] This is the age, as to bar all ſuits in court 
chriſtian for tithes. And theſe words are to be underſtood of groſſe 
trees, which may ſerve for timber, and grow out of the own ſtubs: 
for if a man uſually top or lop timber trees, tithes ſhall not be paid, 
though they be under the age of 20 yeers. For as the law privi- 


b the body of the tree, being parcell of the inheritance, ſo it 


Pl. Com. 470. 
So reſolved 
Paſch. 29 El. co- 


priviledge the branches alſo. _- 0”, 

So if a man cut down timber trees, tithe ſhall not be paid 
for the germyns or branches which grow out of the roots, of what 
age ſoever; for that the root is parcell of the inheritance. 

The biſhops, and others of the clergie taking upon them to in. 
terpret this ſtatute, which belonged not unto them, gave out and 
publiſhed that this ordinance did not reſtrain their ancient juriſdic- 
tion, and that this ordinance was never affirmed for a ſtatute: and 
thereupon the ſubje& was till vexed in court chriſtian, both con- 
trary to the common law, and the ſaid ſtatute: and thereupon z 
bill was exhibited in the next parliament following, holden in the 
47 yeer of E. 3. reciting the ſtatute of 45 E. 3. and then ſhewn 
that the perſons of holy church intending that this ordinance di 
not reſtrain their ancient incroachments; and ſurmiſing, that this 
was not affirmed. for a ſtatute, held plea in court chriſtian to 
contrary of the ordinance aforeſaid, to the great damage of the 
people. Wherefore may it pleaſe our ſoveraign lord the king to 
affirm the ſaid ordinance for a ſtatute to indure for all times to 
come; and that a ſpeciall prohibition upon the ſame ſtatute there- 
upon be made in the chancery, prohibiting that they ſhould not 


| hold plea in court chriſtian of tithes of wood of the age aforeſaid. 


time fince. And to ſay the truth, that the ſurmiſe that this a& of 


Whereunto the anſwer was, that ſuch prohibition be granted, 33 
hath been uſed of ancient time. Which anſwer being compared 
with the concluſion of the act of 45 E. 3. hath given ſuch an end i 
both theſe points, as no queſtion. hath been made thereof at 21) 
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45 E. 3. was but an ordinance, and no ſtatute, was but a meer 
cavill, without any colour of probability: for 1. it is entred in the 
parliament roll amongſt the other ſtatutes made at that parliament. 
2. It is under the title in that roll of ſtatut. E. 3. de anno regni ſui 

. 3. It was proclaimed by the ſherifes (as the uſage in thoſe 
Gee was) amongſt the reſt of the ſtatutes of that parliament. + It 
hath the phraſe of an act of parliament [ Orabine eff et eftablic] 
agreeing therein in effect with the other at᷑ts in that parhament. 
5. It hath the confent of the lords and commons (who joyn in the 


upon this ſtatute, as taking ſome few precedents, whereof we have 
the number roll, of ſuch as be not in print. | | 

Coram rege Tr. 27 E. 1. Rot. 28. Linc. Magifter Willielmus 
perſona ecelgſiu de Epworth attachiatus ſuit ad reſpondend Stephano de 
Rodnes de Gener” laco, et Willielmo Stel de Cottingham de placito guare 
feeutus fuit placitum in curia Chriſftianitatis, de catallis et debitis que 
nn ſunt de teſtamento, wel matrimonio contra prohibitionem regis, &:. 
Et unde queruntur, quod cum preedifftus magifter Willielmus fecurns fuit 
flacitum werfus eos in curia Chriftianitatis coram offic" epiſcopi LincoP 
: catallis et debitis laicis, viz. de quercubus et aliis arboribus per ip/os 
emp!" de quodam Ragero Mubey, Et idem Stephanus et Willielmus ſuper 
bee protuliflent prohibitionem domini regis coram predia” officiariis in 
eccle/ſia omnium Samctorum de Noribt die Martis prox” poſt feſtum Santi 


uſt Nicholai, anno regni regis nc 25. er ei inhibuſſent ne placitum illud 
ſl contra prohibitionem pra diftan ulterius ſegueretur in pr &fentia Rogeri 
bs: 4 Waldebye, Gened de Cave, Willielmi de Clere, et I home de Redneſſe 
21 tnc ibidem praſentium, idem tamen magiſter Williebnas non obſtante 
1 probibitione præulictu placitum pred? ulterins ſecutus fuit quouſque iff 


fir jelam ſuam proadidtam excommunicati fuerunt ; unde dicunt quod 
deteriorati ſunt et dampnum habent ad valentiam C. I. et in contempt” 


— dnini regis mille libr, Cc. | 
Et prediftus magifter Willielmis wenit et deftndit, Ic. et dicit quod The law at this 

: nullum placitum de bonis et catallis Inicis ſicutus fuit in curia chriſtia- bel — — — 
10 matis contra probibitionem domini regis ficut ei imponuut, et vadiavit that in this caſe 
M ei: inde legem ſe 12. manu, Ce. And had a day to make his law, at he might wage 
* which he came; and incepit (ſaith the record) jurare, et poſt guartum bis law. 

Juratum defecit de lege, ideo confideratum eft, quod prædid Stephanus et a8. 1 ++ pages 
* Vlielmu; recuperarent damna ſua predita centum librarum, et fecit 359 33 E. 3. 
the finem cum rege ad 401. | | | 7 Ley. 62. a 
* It is to be noted, that the parſon ſtood not upon bis right to have But in 44 E. 3. 
4 tithes of oake and other trees; but the colour he had to wage his fo. 32. it is x 
, was in reſpe& of theſe words, De bonis ot catallis laicis, and peng ft raleds 
the tithes are not lay-chattels: but he durſt not in that caſe ſtand to it in à writ of con- 
the to make his law, but upon failing therein, judgement was given tempt; and ſo 
a igainſt him of the damages, as the plaintifes had counted. bath the law 
* See lib. Intrat. Nat. fol. 48. b. nu. 2. 449. u probibition fun Men taken ener 
* x 3 4. p | . 5 | | | f 
* Hil. 33 H. 8. Rot. 78. Inter Stelling et Spooner. Prohibitions co- 
175 Ibidem Rot. 103. — — et Dixon. as 00% "OP  & al 
ed Mich. 34 H. 8. Rot 116. Inter Felton et Glover. „ 
1 to | Paſch, 36 H. 8. Rot. 136. Inter my et Ap. Richard, 6) 
any Mich. 36 H. 8., Rot, 1. confimitis prohibito. 
| of 5 — Rot. r. confimilis 8 
ö E. l. Ts, - 8 Now Fo N Mich. 


- 


petition in the preamble) and of the king. 6. Infinite prohibitions | 


ſame prohibi- 
tion, & 50 E. 3. 
10. 


De quercubus & 
arboribus. 

Vide Paſch. 

15 E. 1. in banco 
Rot. 52. Linc, 
mille quercus, 
&c. 


2 — aa * 
2 — 
— 88 — y abi. 
_ 
- > a 7 wb 
* ” 


Coram rege 
tempore E. 6, 


[ 645] 
Coram rege tem- 
pore Mari. 


Regiſt. 44+ 4. b. 
See the old book 
of Entries, fol. 
34. a. the like 
prohibition. 


Mich. 
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Mich. 38 H. 8. Rot. 1. conſimilis prohibitio. | 
| ih 1 E. 6. Rot. 94 conſimilis prohibitio. Inter Herne & 
roft. EN 
Mick. 2 E. 6. Rot. 97. Inter Heford & Howe. 


3 E. 6. Rot. 1. conſimilis prohibitio. 
Paſch. 4 E. 6. Rot. 1. conſimilis prohibitio. 

Hil. 5 E. 6. Rot. 2. conſimilis prohibitio. 

Trin. 6 E. 6. Rot. 1. conſimilis prohibitio. 

Mich. 1 Ph. et Mar. Rot. 159. Inter Gray et Philpot, con- 

ſimilis prohibitio. 

Paſth. 1 Mar. rot. f. conſimilis prohibitio. 

Hil. x et 2 Ph. et Mar. Rot. 1. conſimilis prohibitio. 

Paſch. 1 et 2 Ph. et Mar. Rot. 3. conſimilis prohibitio. 

Trin. 1 et 2 Ph. et Mar. Rot. 10. conſimilis prohibitio. 

Mich. 2 et 3 Ph. et Mar. Rot. 4. conſimilis prohibitio. 

2 et 3 Ph. et. Mar. Rot. 1. conſimilis prohibitio. 
3 et 4 Ph. et Mar. Rot. 2. conſimilis prohibitio. 

Hil. 4 et 5 Ph. et Mar. Rot. 1. conſimilis prohibitio. 

Mich, 4 et 5 Ph. et Mar. Rot. 1. confimilis Dees. 

We could cite a world of other examples of this kinde, 
out of the kings bench, chancery, and common place, bu 
in a caſe whereof never any learned man made any doubt, theſe 
ſhall ſuffice, . 

But this is againſt the provinciall conſtitution of Simon Mephan, 
anno Domini 1332. anno 6 E. 3. and the expoſition of Linwood 
thereupon. | 

There is a conſultation de flva cedua, where the prohibition 
was, De catallis et decimis que non ſunt de teftamento et matriments; 
and yet in the conſultation there is a reſtraint (according to the 
common law, and the faid act of 45 E. 3.) Dummodo tamen dt gri- 


The latter book An arboribus in hac parte non agatur, Oc. 1 


of Entries, . 
440 a. b. Old 
dook of Entries, 
34-2. 31 H. 8. 
tit. prohib. 
Brook 19. 
Regiſt. 49 a, 


If any ſue in court chriſijan for tithes de grofſis arboribu: ultra 
#tatem 20 annorum, he incurs the danger of a premunire, if ſo it bs 
contained in the bell, | 

In the Regiſter it is ſaid by Herlaſton, Concordatam fuit coran 
concilio regis in parliamento apud Sarum, quod conſultationes fer 
debent de fylova cadua, eo nom obſtanie, quod non renovatur per annun; 
et ſuper boc fata fuit guadam confultatio pro abbate de Motley, de Hos 
cCalua. . | 


Great queſtion hath been made, when this parliament at Sali 


bury was holden, but we ſhall make it evident, that it was holden 


the Friday next after the feaſt of Saint Mark the Evangeliſt. in th 
ſeventh yeer of R. 2. which appeateth by William de Herafut 


| here named, who was a clerk of the chancery, and as here it # 


Regiſt. f. 80. b. 


7 R. 2. cap. 4. 


peareth, inſerted this into the Regiſter. 2 

This Herlaſton lived at the time of the holding of this parlament 
at Saliſbury; for afterward in the ſame Regiſter, fol. 80. b. u! 
ſaid, Nota gue nul home ſerra priſe, ne impriſon, pur vert ne fur ver e 


Fil ne fit trowe ove le mayneur, n ff il ne ſoit inditts Se. | Bt wid . 


Natute R. 2. de anne 7. cap. 4+ Quando quis taliter fuerit indiddn 
et wirtute indictamenti illius e conviftus, ita guod non ponet 4 . | 
VVV ar fe 
principales tranſgreſſores per Herlaſfonr. — 82 
And in the Kezider de. 26 14 vou ſhall finde this note, # 
breve conceſſum fuit:pro hominibus de Odihams et conceſſum fit lis He 
\nibus aliis antiquis dominicis per cancellarium Lyſerope, el V. uf 
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len. Now this Leſcrope lord of Bolten was chancellor in amnnis 


:& 5 R. 2. as we finde of record. 

Thus have we diſcovered the clerk that inſerted into the Regiſter 
the ſaid concordatum in the parliament at Saliſbury: but looking 
diligently into that parliament roll, no ſuch concordatum as Herlaſton 
inſerted into the Regiſter can be found, and therefore you muſt 
take it upon the truſt and credit of this clerk. But admitting that 
any ſuch roncordatum had been, as in the Regiſter it is ſet down, 
it may well ſtand with law: for in the Regiſter, fol. 44. there is 
2 conſultation (as before hath been ſaid) de hl cædua, and is 
conſonant to law, having ſuch a reſtraint in the ſame writ, as is 
aforeſaid, 

A country may preſcribe to be quit of tithes of wood, or any 
other tithe, ſo there be ſufficient maintenance and ſuſtentation of 
the incumbent beſides 3 but a town cannot ſo preſcribe. 


Rex tali judici ſalutem. Monſtrauit nobis venerabilis at 
H. Lincoln 9 (1), quod cum 1. præcentor eccleſiæ beate 
Marie Lincoln” teneat de dono ſuo omnes decimas dominicarum 
terrarum ſuarum vel dominict ſui de M. quas idem epiſcopus et 
predeceſſores ſui epiſcopi loci predifti libere conferre. 1 


runt : Prior beate Catherine extra Lincoln. clamans decimas 


am, ilas pertinere ad eccleſiam ſuam de B. trahit eum inde in placi- 
00d tum, Sc. (2). Et quia placitum prædictum tangit coronam et 


dienitatem noſtram, præſertim cum collatio earundem decimarum 
ad nos poſſit devolvi ratione cuſtodiæ vel eſcaete, quia etiam con- 
ſmiles decimas conferimus in quibuſdam dominicis, et ſimiliter 
quamplures magnates regni noftri in dominicis ſuis : vobis probi- 
bemus ne placitum illud teneatis in curia chriſtianitatis, nec ali- 
qud quod in derogationem regiæ dignitatis naſtræ cedere valeat 
in 5 parte attentetis, ſeu per alias attentari faciatis, quoviſmodo. 
Oe. | 


coran . | 
| fer Opus e interprete, therefore we will peruſe the words of this 
; unt in ſuch order as they doe lye in the ſame. 


(1) Venerabilis pater H. Lincoln. epiſcopus.] Is intended as I 
uke it of Hugh biſhop of Lincoln, who deceaſed ſoone after: 
ind hereby it appeareth, that this writ was in uſe before the 
ad conſtitution of pope Innocent the third, as alſo is proved 


x latter words of this writ, which we ſhall obſerve when we come 
dit, 


Ju teneat omues decimas dominici de V. &c. Prior beate Katherine 
extra Lincoln. clamans decimas illas ad eccle uam de B. trabit eum 
ade in placitum, &c.] Here it may be demanded that ſeeing the 
lt is between ſpirituall perſons, and for tithes which are ſpinituall 
llings, wherefore they ſhould bee prohibited. Hereof three reaſons 


de rendred in this writ. Firſt, quia placitum prediftum tengit 


pu of them doe belong to the kings law, and ſeeing the whole 
* of the patron of this 8 5 

ele tithes to any of his chaplains, &c. And if the tithes be re- 
"cred, the advowſon vaniſheth as a thing without fruit or benefit, 
W therefore the eceleſſaſticall court cannot hold plea of them. 


nam et dignitatem noftram. For all advowſons are lay fee, and 
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ö 


DoR. & Stud. 


147. b. 
Br. Diſmes 14. 


Regiſt. 36. b. 


[ 646 ] 


This was J. 
Hugh, biſhop of 
Lincolne, as wee 
conceive it. 


(2) Quod cum precentor ecclefie beate Marie Lincoln. 4 4 


conſiſteth in conferring of 


372 A 
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Bre. de Indica= Quia tangit, Ic. See the writ of indicavit, et breve de refs de ad. 
be nary 13 ogg vocatione decimarum, before in this ſecond part of the Inftitutes 
mae Regift. W. 2, cap. 2. vera finem, & Articuli cleri cap. 2. And if the ſuit 
29. b. Artic, in the eccleſiaſticall court were for ſubſtraction of tithes, after the 
cleri c.2. 12 E. right of the advowſon be tryed for the patron of the perſon that 
rin ſueth, he ſhall proceed in the ecclefiaſticall court. 
N x { 2. The ſecond reaſon yeelded in this writ is, Prefertim cum col. 
402, 403. Matic earundem decimarum ad nos poffit devolu; ratione cuftodies, &c, 
Fleta, Ii. 6. c. 36. And if the tithes ſhould be recovered, as hath been ſaid, the ad- 


9 N. B. 30. 8. vow ſon ſhould vaniſh, &c. 
2 yt age E. 3. Quia etiam confimiles decimas conferimus in quibuſdam dominicic, 


1. in communi et. fmiliter quamplures magnates noſtri in dominicis ſuis, c. 
banco. Rot. 52, By this it is probable, that the king ſpeaking in this writ for him. 
Leic, the Pricr ſelfe and the grandees of the realme in the preſent time, that this 
wah > BY de writ was in uſe before the conſtitution that conſined tithes to pa- 
Neben ge riſhes, and hereby it is proved that at this time the king, and the 
indicavit ſuper nobles of the realme might give their tithes to what ſpirituall 
4. partem. perſon they would. Laſtly albeit the king and the nobles be for 
honour ſake named in the writ, yet the liberty of granting of tithes 

extended at this time to all the Liogs ſubjects. 4 
The marginal note in the Regiſter is de decimis ſeparatis, ſo called 
becauſe they had been granted to ſome ſpirituall perſon; and not 
annexed to any pariſh church. 
Extravagant tit. For the better underſtanding of the opinion of Sir William Herle 
= — in the ſaid book of 7 E. 3. which is, Ore n poet home ſes diſines que 
= aut hers de pariſh; grant a que il woudra, car leveſque del lieu les averd, 
[ 647 ] Hee grounded his opinion in this cafe upon the canon law, which is, 
Mich. 5 E.3.c0r. that the biſhop is to have all tithes growing in lands not aſſigned to 
Rege. Kot. 165. any pariſh within his dioceſſe. Yet this canon being againſt the law 

Cumb-r. 22 Aff. Y P 23. | 5 v 8 . 
p.75.33 Aff. p. 2. Of the land, never had allowance within this realme, for in ſuch part 
$4 fo. 17. of foreſts as are out of any pariſhes, the king ſhall have them. See 
Br. dimes 10. a notable record, .term* Mich. ax. 5 E. 3. coram rege Rot. 168. 
Acc Rot, Fart. Cumbria; adjudged for the king againſt the canon, and the opinion 
Lib. þ z in of Herle. And this had been formerly reſolved in parlumert, 
Caudries caſe, inter placita coram ipſo domino rege et ejus concilio ad parliament" ſua 
Li. 2. f. 44. in poſt feſfum Sancti biilarii, et etiam oft feftum Paſeh', anno 18 EB. 1. 
5 1 fo. S. int” epiſcopum Carliſle, et pribrem ejuſdem de decimis afſartorun 
4 ** * vocat? Linthwait et Kirketbwait in foreſta de Englewood. The words 
of which record are, Quod decimæ predifte pertinent ad regem, el non 
ad alium, quia ſunt infra bunidas foereſtæ de nglewwood, et quod rex in 
foreſta ſua prædicha poteft villas xdificare, ecclefitts confiruere, terra: 
affertare, et ecclefias illas cum decimis terrarum illarum pro voluntate ſug 
172 Parl. anno cuicung ue voluerit conferre, c. And E. 1. granted tithes comming 
- aof land within the foreſt of Deatie, as were not within any pariſh 


to the biſhop of Landaffe, and his ſucceſſors. 
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An Expoſition upon the Statute entituled, 
An Act for the true Paiment of Tithes. 


Anno 2 E. VI. cap. 13. 


I E noiſe of the diſſolution of monaſteries in the parliament 
holden in the 27 yeare of H. 8. (lay-men taking imall occa- 
fons to withdraw their tithes) was the occaſion of the making of 
the ſtatute of 27 H. 8. c. 20. The principall cauſe of the makin 

of the ſtatute of 32 H. 8. cap. 7. was to inable lay-men, that ha 

eſtates or intereſts in parſonages, or vicarages impropriate, or 
otherwiſe in tithes, to ſue for ſubtraction of tithes 1n the eccle- 
faſticall courts, and to provide that no parſon ſhould be ſued, or 
compelled to pay any manner of tithes for any mannors, lands, 
tenements, or hereditaments, which by the laws or ſtatutes of this 
realme were diſcharged, or not chargeable for payment of any 

ſuch tithes. | 
This act of 2 E. 6. is an act of addition, as by the words thereof 


hereafter following appeare. 


Where in the parliament holden at Weſtminſter the fourth 
day of February, anno 27 H. 8. there was one act made con- 
cerning paiment of tithes prediall, and perſonall: and alſo in 
another parliament holden at Weſtminſter, 24 July, 32 H. 8. 
another act was made concerning true paiment of tithes, and 
offerings: in which ſeverall acts, many and divers things be 
omitted and left out, which were convenient and very neceſſary 
to be added to the ſame. In conſideration whereof, and to the 
intent the ſaid tithes may be hereafter truly paid, according to 
the minde of the makers of the ſaid act: bee it ordained and 
enacted, &c. that not onely the ſaid acts made in the faid 27 
and 32 yeare of H. 8. concerning true paiment of tithes, 
and every article, and branch therein contained, ſhall abide and 
ſtand in their full ſtrength and vertue: but alfo be it further 


of the kings ſubjects from henceforth truly and juſtly, 
without fraud or guile, divide (2), ſet out, yeeld, and pay all 
manner of their predial tithes (1), in their proper kinde, as 
they ariſe and happen, in ſuch manner and forme, as bath been 
of right yielded and payd within 40 yeares (3) next before the 
making of this act, or of right or cuſtome ought to have been 


or Carry away any ſuch or like tithes, which have been yeelded 
or payd within the faid 40 yeares or of right ought to have 


3 part 


pad (4). And that no perſon ſhall from henceforth (5) take 
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27 H. 8. ca. 20. 
acc'. Vid. 31 H. 
8. ca. 20. verſ. 
finem. 


32 H. 8. cap. 7» 


enacted by the authority of this preſent parliament, that every 


[ 649 ] 


been payd in the place or places tithable of the ſame, before he 
jultly divided or ſet forth for the tithe thereof, the tenth | 


. extrapoſitione decimarum pro caſeo, vitulis, ngnis, cerafis, wolemi; « 


guod decimarum tres ſunt ſpecies, guædam perſonales, que debentur ex 


Deut. 4. verſ. 29. 
Here is ſhewed 
the true uſe 
whereto tithes 
ſhould be im- 
ployed. 

Tha firſt ad- 
dition. 

Simile in the 
ſame tearme in 
the caſe of Webb 
parſon of Fret. 
tenden in Kent. 


Lib. Int. Coke 
384. 


[ 650] 
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part of the ſame, or otherwiſe agreed for the ſame tithes with 
the parſon, vicar, or other owner, proprietory or farmer of the 
ſame tithes, under the paine of forfeiture of treble value of the 
tithes fo taken or carried away. | 


(1) Prediall tithes.) This branch extends only to prediall 
tithes, 

Paſch. 1 Ja. Rot. 1119. is communi banco. Int. Booth et Soul. 
raie in debt upon this ſtatute by the parſon of the church pro 20 


pyris to have the treble value, &c. The defendant pleaded 27% 
aebet per patriam,and it was found againſt him. And it was moved 
in arreſt of judgement that the ſaid tithes of cheeſe, of calfes, aud 
lambes were no prediall tithes, and therefore not within this 
branch of the ſtatute; and this act is penall, and ſhall not be taken 
by equity, guod fuit conceſſum per totam curiam. And it was reſolved, 


opere perſonali, ut artificio, ſcientia, militia, negotiatione, &c. Quædan 
prediales, ques proveniunt cx prediis, i. e. ex fructibus prediorum, u 
blada, viuum, fenum, linum, canabium, &c. ſeu ex frucibus arbork, ut 
poma, pyra, pruna, volema, ceraſa, et fructus bortorum, c. Quadan 
mixte, ut de caſeo, lafte, Oc. aut ex fetibus animaliũ, que funt in 
paſcuis, et gregatim paſcuntur, ut in agnis, vitulis, hedis, capreolis, 
pullis, ic. Ex predialibus ſunt quedam majores, guædam minute. 
Majores, ut frumentum, figilo, zizania, Sc. fenum, Qc. minores ſr! 
minute, guidam dicunt, ſunt que proveniunt ex menta, aneto, oleribu, 
et fimilibus juxta illud dium Domini, Luk. 11. verſ 42. Fe, gui 
decimatis mentam et rutum et omne olus, et præteritis judicium et chari- 
tatem Dei; læc autem oportuit facere, illa non omittere. Alti dicunt 
py in Anglia confiſtunt decimæ minute in lino que funt prediates, et 

ana, late, caſeis, et in decimis animalium, agnis, pullis, et ovibus, decine 
etiam mellis et ceræ numerantur inter minutas, que funt mixte. Vid 
Linwood cap. de decimis cap. Quoniam, fol. 140. verb. talibus decimi:. 

And the Levite (to whom tithes were aſſigned) ſhall come, and 
the ſtranger, the fatherleſſe, and the widow which are within thy 
gates ſhall eat and be filled. | 8 

(2) Henceforth truly aud juſtly without fraud or guile divide, 
&c.] Trin. 44 Eliz, ccram rege. In a prohibition between Walter 
Heale and john Sprat, the caſe was, Walter Heale ſet out lis 
prediall tithes, aud divided them juſtly from the g parts, and ſoone 
after carried the ſame away, Sprat ſued for ſubſtraction of the 
ſame in the eccleſiaſticall court, Heale pleaded that hee had ſet 
them out ut ſupra, whereunto Sprat ſaid, that preſently after Þ 
ſetting out, &c. he carryed them away in fraudem legis. Adjudged 
that this was fraud and guile within this act, albeit he did 
juſtly devide the ſame within the letter of this law. It ws 
further reſolved, that if the owner of the corne before ſeverance 
grant the ſame to another of intent that the grantee ſhould take 
away the ſame to the end to defraud the parſon, &c, of his rithe, 
this is fraud and guile within this ſtatute. 

(3) Within forty yeares.] This time of 40 yeares 5 here 
ſet downe becauſe ir is the uſuall time for the proofe « = 
. (4) Or I right or cuſtome ought to bave been yeelded, | be 
The ſenſe of theſe words [as hath been of right yeelded) > - 
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Aches to be yeelded in ſpecie within 40 yeares, and the ſenſe of the 
words [or of right or cuſtome] is, or by rightfull cuſtome de modo 
Hei nandi ought to have been paid. . 

(5 4nd that no perſon from henceforth, &c.) Albeit this branch 
goth not give the forfeiture to any perſon in certaine, and 
therefore it was pretended that the forfeiture ſhould be given to 
the king. And thereupon, upon this branch, the attourny generall, 
Hil. 29 Eliz. did exhibit an information in the exchequer againſt 
Wood of Cambridgeſhire for this treble forfeiture for carrying 
away his tithes betore they were juſtly divided. The defendant 
pleaded not guilty, and by a jury at the barre he was found guilty, 
and in arreſt of judgement it was moved that in this caſe the for- 
feiture was not given to the king, for that the words of the act be, 
under the paine of the forfeiture of the treble value of the tithes ſo 
taken away, And whenſoever a forfeiture 1s given againit him 
that doth diſpoſſeſſe, &c. the owner of his property, as here he doth 
of his tithes, there the forfeiture is given to the party grieved or 
diſpoſſeſſed, and the rather for that this is an additionall law, as hath 
been ſaid, and made for the benefit of the propriator of the tithes. 
And ſo it was adjudged by Sir Roger Manhood and the whole 
court of the exchequer Paſch. 29 Eliz. And this was the firſt leading 
caſe, that was adjudged upon this point, and ever fince it hath been 
received for law, and the party intereſted in the tithes doth in an 
action of debt recover the treble value. And ſo it was alſo ad- 


judged Hil, 40 Eliz. Rot. 699. where Rob. Bedell and Sarah his. 


wife in the right of his wife joyned in an action of debt for the 


treble forfeiture. A record well examined and adjudged, and. 


worthy to be a precedent, In which caſe it was reſolved that the 
generall allegation in the count, that the defendant a2 38 Eliz. 
grano ſeminavit 20 acras terræ, Tc. et quod decimæ inde attin- 
my ad valorem 1501. without ſhewing what kind of graine, was 
8 


And be it alſo enacted by the authority aforeſaid, that at all 
times whenſoever, and as often (6) as the ſaid prediall tithes 
{hall bee due at the tithing time of the fame, it to be lawfull to 
every party to whom any of the ſaid tithes ought to be paid, or 
his * or ſervant to view and fee their faid tithes to be 
jultly and truly ſet forth and ſevered from the nine parts, and 
the ſame quietly to take and carry away. . And if any perſon 
carry away his corne, or hay, or his other prediall tithes before 
the tithe thereof be ſet forth, or willingly withdraw his tithes 
of the ſame, &c. that then upon due proofe thereof made be- 
fore the ſpirituall judge, or any other judge, to whom hereto- 
fore he might have made complaint, the party ſo carrying 
away, withdrawing, letting, or ſtopping ſhall pay the double 
value (7) of the tenth, or tithe ſo taken, loſt, withdrawn, or 
crryed away, over and beſides the coſts, charges, and expences 
(8) of the ſuit in the ſame, the ſame to be recovered before 
ve eccleſiaſticall judge, according to the kings eccleſiaſtical 

wes, | N 


* 
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The ſecond 
addition. 


The third addi- 
tion. 
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Mich. 9 E. 2. (6) That at all times whenſoever, and as often, be.] The fuf 
fol. 61. in übro part of this branch is declaratary of the common law, becauſe for 
Labbe de Oſceis the ſtopping of his way, &c. an action of the caſe did lye at the 
caſe. 19 R. 2. Common law. 
action ſur le caſe, (7) Shall pay the double valve, &c.] The reaſon why the double 
A Foe 6. 3. value, Kc. is by this branch to be recovered in the eccleſiaſtical 
* ived by al court, where by the former branch, the parſon, &c. at the common 
the judges o law ſhall recover the treble, is, ® for that in the eceleſiaſticall court 
England, Paſch. hee ſhall recover the tithes themſelves, and therefore the value 
4 ac. recovered in the eccleſiaſticall court is equivalent with the treble 
Vide _— _ forfeiture at the common law. 
17 "vey ] * (8) Befides the coſts, charges, and expences, &.] So as the 
5 ſuit in the eccleſiaſticall court is more ad vantag ious then the ſuit 
for the treble forfeiture at the common law: Rr at the common 
law he fball recover no coſts, but, he ſhall recover in the eccle- 
ſiaſticall court colts and expences. But then it is demanded, 
whether in an action of debt for the treble value at the common 
law, if the plaintiffe be nonſuite, or if the verdict paſſe for the 
defendant, the defendant ſhall recover his coſts by the ſtatute of 
23 H.6.c. 15. And the anſwer is, that in that caſe he ſhall re- 
cover no coſts, and ſo it was adjudged. Trin. 43 Eliz. in communi 
banco, inter Dountan plaintifie in debt upon this ſtatute, and 8. Moile 
Finch defendant, that this action of debt is no action of debt within 
the ſtatute of 23 H. 8. becauſe it is neither upon a ſpecialty or by 
contract; neither is this action upon this ſtatute any action for 
wrong perſonall immediately done to the plaintiffe, for it is a 20. 
Feſance, viz. a not- ſetting out of the tithes, Trin. 42 Eliz. in communi 
banco adjudged in an action of debt for the treble value upon this 
ſtatute, not guilty, or aibil debet are good uſes, and ſo upon the ſtatute 


of 5 Elia. upon perjury. 


The fourth And be it further enacted, &c. that all and every perſon 
. which hath or ſhall have any beaſts or other cattel tithable (9), 
going, feeding, or depaſturing in any waſt or common ground, 
whereof the pariſh is not certainly knowne, thall pay their 
tithes for the increaſe of the ſaid cattel ſo going in the fad waſt 
or common to the parſon, vicar, proprietory, portionary, owner 
or other their farmours or deputies, of the faid parifh, hamlet, 
towne, or other place, where the owner of the ſaid cattell inha- 


biteth, or dwelleth, | 


Rot. parl. 18 E. (g) All and every perſon which bath or ſhall have any beafts or 
r. fol. 3. Int. ether cattel tithable; &c.] Where the king ought te have the 
* a tithes within the waſts or commons in his foreſts, which are not 
22 af, p- 75. within auy pariſh, this branch giveth the tithes of the increaſe of 
catile to the parſon of the pariſh where the owner dwelleth.  - 


The fifth Provided, &c. that no perſon ſhall be ſued, or otherwiſe com- 

aachen. pelled to yield, give, or pay, any manner of tithes for any man- 
nours, lands, tenements, or hereditaments, which by che lawes 
(10), and ſtatutes (11) of this realme or by any parle 
or preſcription (12) are not chargeable with the payment ot 
any ſuch tithes (13), or that be diſcharged by any compoſition 
reall (14). * ER 


(10) Þy | 
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(io) By the lawes of the realme, &c.) (and fo ſpeaks the 
fatute of 32 H. 8. cap. 7.) That is, by the common lawes and 
cuſtomes of the realm, terre funt indecimabiles: hereof you may read 
divers examples lib. 8. fol. 48, 49, 81. ; 

Note, that tithes ſhall not be payd of any thing that is of the 
ſabtance of the earth and are not annuall, as of quarries of flone, 
turfe, flagges, tynne, lead, brick, tyle, lyme, marle, coales, chalke, 
pots of earth, and the like, nor of beaſts that be fere natura, as 
deere, &c, nor of agiſtment of ſuch beaſts, as the parſon hath tithe 
of, nor of cattle that manure the ground; but of barren beaſts he 
hall have tithe for agiſtment, or herbage of them, unleſſe they be 
nouriſhed for the pale or plough, and ſo imployed. Mich 4 & 42 
Eliz. coram rege in prohibition it. Greene & Hull. & Mich. 37 & 
8 Eliz. inter Griſman & Lewes in communi banco. Nor of rakings 
left without covin, nor of after paſture. No tythes ſhall bee payd 
for hive cædua imployed to hedging or for fewell, for maintenance 
of the plough or pale. Nor for the herbage of meres, bawkes, nor 
fearne, locks of wooll, or ſtubble, &c. but are freed thereof by the 
common law and cuſtome of the realme. Yide Hil. 8 Jac. coram 
reze Tho. Baxters caſe. And in that caſe it was reſolved and ad- 
judged, that a parſon ſhall not have two tithes of one land 1n 
one yeare, as of corne, and of the ſtubble or herbage, of hay, 
and of the after-paſture, et fic in /emilibus. But if the ſoyle of an 
orchard be ſowne with any kinde of graine, the parſon ſhall have 
uthe of the fruit trees and of the graine, for they be of ſeverall 
and diſtin kindes. But if he pay nathe for the fruit of the trees, 
and after cut downe the trees, and ſell them in billet, or faggot, 
he ſhall pay no tithe, for they bee not of ſeverall kindes. 

f a man pay tithe for his corne, and after grindeth the ſame 
corne at a mill within the ſame pariſh, no tithe meale ſhall be payd 
therefore, Vide Artie Cleri. cap. 2. 

Vecimam partem ſeparabis de cunctis fructibus que naſcuntur in terra 
fer annos fingulos, Ac. Decimam frumenti tui, et vini, Ec, Thou 
{alt tithe all the increaſe of thy ſeed that the field bringeth forth 
yeare by yeare, as of corne, wine, &c. ; | 

Regiſter 54. b. F. N. B. 53. E. Brooke Diſmes. 16. 

All canons and conſtitutions made againſt the lawes &c. of the 
realmne are made void. PA 

(11) By the flatwtes, &c.] Fiz. 27 H. 8. cap. 20. 31H. 8. 
cap. 13. 32 H. 8. cap. 7 | 
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So reſolved ; 


Mich. ZI 


& 22 


Eliz. coram rege 


per Wray 


chiete 


Juſtice & totam 
curĩi am. F. N. B. 
53.8. Regiſt. 54. 
b. Kot. parl. 5x 
E. 3. nu. 57 
7 H. 12 Hl. 8. 


4. b. 4. nu 
[ 65 


Deut. 14. 
22, 23. 


105. 


2] 


verk 


25 H. 8. cap. 


? 19. 


| (12) By preſcription.] The orders of Ciftercien/es, Templarii, et 
Hypitularii decimas prediorum ſuorum, que proprits manibus aut ſump- 


tibus excolunt, non tenentur ſolvere, &c. Vide 
278. & 2 H. 4, 5. cap. 1 | 

This priviledge to theſe three orders of religion was granted to 
tem by the councell of Lateran, anno Domini 1215. & anno 17. 
Jamis regis, and was allowed by the generall conſent of the 
realme, but this priviledge extendeth only to the lands which they 
lad before that generall councell, W 

Pope Innocent the third by his bul diſcharged thoſe of the order 
of Premonſtratenſes of the payment of tithes of ſuch lands as were of 
weir ou ne manurance, or other improvement. Note, about the 
feare of our lord 1150. moſt of all religious orders were exempt 
from payment of tithes out of their poſſeſſions kept in their one 
nds. Which pope Adrian the fourth about that time reſtrained 


* 


ier, 10 Eliz. fol. 277, 


io 
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2 H. 4 cap. 4. 


28 H. 8. cap. 16. 
Vid. 25 H. 8. 
cap. 21. 


Vid. 11 H. 4.76. 
12 H. 8. 57 6. : 


P:zmunire, 


[ 653 ] 


Vid. Dier 10 
Eliz. 277, 278. 
Vid. 25 H. 8. 
cap. 19. 

Vid. 18. Elis. 
Dier, fol. 347. 
Weſtons caſe. 
Extr, tit. de Ec- 
cl. ædiſic. cap. 4. 
De his Lindwood 
fol. 30 verb. 
reparat. 

Extr. tit de of- 
fic, judicis ordi- 
nar. cap. 4. cum 
vos. Lindwood 
fol, 121, verb. 
legitima. Rot. 
Clau. 30 H. 3. 
m. 4. in turri 
Lond. Pat. 

13 E. 1. m. 11. 
ib. de monitura 
epiſcopi Hil, 

2 E. 2. in mem, 
Scaccarii. Tr, 
36 E. 3. ib. 
preces verſ. 
epiſcopum, 
Ceſtr. Hil. 5 E. 
4» int. com- 
munia Rot. 47. 
Larcheveque de 
Yorkes caſe, 


18 H. 6. 14. 
v Doct. & Stud. 
174. 


ol preſcription for tithes is by the canon law, and by what autho- 
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to Ciftercienſes, Templarii, et Haſpitularii, and that all other orden 
ſhould pay tithes, &c. | 5 AP 
By the ſtatute of 2 H. 4. not only the Ciſtercienſes, but all other 
religious and ſeculars which put any bulls in execution for diſcharge 
of tithes of their lands in the hands of their farmours ſhould be in 
danger of a premunire. | 
By the ſtatute of 28 H. 8. it is enacted that all bulls, briefes, 
faculties, diſpenſations, of what names, natures, or qualities what. 
ſoever they be of, heretofore had or obtained of the biſhop of Rome, 
or of any of his predeceſſours, or by authority of the ſea of Rome, 
by or to any ſubjects, reſiants, or bodies politique or corporate of 
or in this realme, or of or iu other the kings dominions, ſhould from 
thenceforth be clearely voyde, and of no value, force, ſtrength, nar 
vertue, and ſhould never after that act be uſed, admitted, allowed, 
pleaded, or alledged in any places or courts of this realme or any 
other the kings dominions, upon paine contained in the ſtatute of 
premunire, &c. This is a generall law, and plenarily and ſtrictly 
penned againſt all bulls, &c. True it is, that there are ſome ex- 
ceptions or qualifications in the act, which you may read there; 
but there is no exception or qualification therein for any diſpen- 
ſation or diſcharge of not payment of tithes by any bull of the pope, 
And we are of opinion, that the pope by his bull could not diſ- 
charge any ſubject of this realme of payment of tithes, for it ſhould 
be againſt the liberty of the ſubject, when he had liberty to grant 
his tithes to what ſpirituall perſon he would, and againſt the right 
of the perſons, &c. of pariſhes, after parochiall rights were 
eſtabliſhed. : 
This act of 28 H. 8. extendeth not to general councells, but leave 
them as they were before, but all canons (as elſewhere bath been 
ſaid) which are againſt the prerogative of the king, the common 
law or cuſtome of the realme, are cf no force. Let not therefore 
only ſerjants, apprentices, and attournyes, but the parties themſelves 
be well adviſed how they plead or alledge any bull, briefe, faculty, 
or diſpenſation from Rome, &c. which is not warranted. by this act, 
the punithment being ſo penall as à premunire, if they plead or 
alledge any bull, &c. againſt that act. | | ** 
And in ſome caſes, this maketh for the clergy. By the canon 
law pariſh churches are to be repaired by the parſons of the pariſh, 
but the cuſtome of this realme being that the pariſh churches are to 
be repaired by the pariſhioners or inhabitants of the pariſhes, this 
canon bound not the clergy. | TH 
Alſo by another canon, neither arch-biſhop nor any other of the 
clergy could by their teſtament bequeath any thing wherein he had 
property in the right of his church; but this being contrary t9 
the cuſtome of the realme originally obtained by the biſhops of 
this realme for themſelves and their whole clergy, for which at 
this day a recompence is given to the king, as elſewhere we have 
ſhewed. | . , = . 
(12) Preſcriptior.] As modus decimandi, lands given in ſatis- 
faction, &c. * And à country may preſcribe to be quit of tithes, 
or in non decimando. But for the better underſtanding both of this 
ſtatute, and of our books, it is good to be knowne.what the time 


rity. And the time for preſcription in that caſe is forty pes. 
which time of preſcription a ſpirituall perſon may gaine yo — 
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canon law a right of tithes in another pariſh, &c. © And this pre- 
(cription hath this ground and warrant by a decretall epiſtle of pope 
Alexander the third, anne Domini 1180. But this canon being 
,ozinſt the common law which alloweth no preſcription unleſſe it 
he time out of mind of man, never had allowance in England. 
Of preſcription according to the common law, you may read in 
the firſt part of the Inſtitutes ſect. 170. at large. And the epiſtle 
decretall of pope Alexander we have thought good to recite in h 
verba, Alexander Mauricio epiſcopo; Ad aures noftras te fignificante 
pervenit, duas ecclefias ſepius ſub examine tuo litigare ſuper decimis, 
quas una ecclefiarum in alterius parochia 40 annis pofſedit, ac per hoc 
petit us actionem extentam, altera vero wolens eas jure parochiali 
rvincere præſcriptionem non debere fibi obeſſe proponit ; ideo quid juris 
#t in hoc caſu tua nos duxit fraternitas conſulendos. ' Tue itague fra- 
trnitati literis præſentibus innoteſcat, quod jure divino et  bumano 
nelier ei conditio poſſidentis, quoniam ® quadragenalis praſeriptio omnem. 
jrorjus acticnem ſecludit. 

e Mich. 43 & 44 Eliz. In a prohibition between Nowell and 
Hicks vicar of Edmonton in Midd. the plaintiffe in the prohibition 
alledged a cuſtome within the ſaid pariſh of Edmonton time out of 
mind of man to pay for every lambe a penny, &c. And iſſue was 
taken upon the cuſtome, and the jury found, &c. before twenty 
yeares laſt paſt time out of mind, that there was within the ſaid 
pariſh ſuch a cuſtome, and madus decimandi; but for twenty yeares 
lat paſt by reaſon of ſuits and troubles, the inhabitants of the ſaid 
pariſh had payd tithe lambs in kinde. And in this caſe theſe two 
points were adjudged. Firſt, when a cuſtome doth create an inhe- 
ritance, this cannot be waved or adnulled by payment or other 
matter iz paiis. 2. Albeit that the modus decimandi had not been 
yeelded or payd by twenty yeares, yet the preſeription may be 
generall, for that the cuſtome once eltabliſhed doth continue. As 
if a man hath a common of paſture, &c. and taketh a leaſe of the 
land, &c, for many yeares, yet after the yeares ended he may pre- 
ſcribe generally; for the inheritance of the common continued: 
and if the law ſhould be otherwiſe, it were dangerous for the parties 
hat doe preſcribe for one yeare, and tenne or twenty yeares, &c. 
1 all one in judgement. of law. And ſo herewith agree the 
** in 15 E. 3. tit. judgement 133. in a writ of meſne. 14 E. 3. 

idem i 5. ä : OT A 

Edmundus de mortus mari attachiatus fuit ad reſpondendum Jobanni 
a Segrave et Chriſtiane uxori ejus, guare impedit cos haberg liberam 
chaceam in boſeo ſuo de Kinkeſqwood pertinen' ad manerium ſuum de 
Ytoteſden guad tenent de rege in capite, et quod habent ex feoffſamento 
Hugonis le Plefſye guondam domini dicti manerii. Edmundus dicit 
quod Rogerus pater ſuus obiit ſeifitus inde tenend in fuo ſeperali, et quod 
traeditus Hugo tempore quo feoffavit pradites Jabannem et Chrifti- 
anam de dicto manerio, non fuit ſeifitus de difta chacea. Et de boc 
jonit je ſuper patriam, et pred? Johannes et Chriſtiana fimiliter. . Fur 
dicunt quod Johannes  de-Pleſſy pater prædicti Hugonis de Pleſſy fuit 
kiftuus de predifia chacea dum fuit dominus difti manerii, et 
dicunt quod dictus Hugo voluit ibidem fugaſſe, poſiquam prædic- 
tun manerium pervenit ad manum ſuam, ſet Rogerus de mortus 
nari ipſum impedivit et - non permifit. Et dicunt uod Hamo le 


Strange, et Hugo de Turber vile parentes uxoris ipfius Hugonis ex rogatu 


fu Hug onis venerunt ad manerium de Stoteſden, et prædictam chaceam 
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© 20H. 6. fol. 
17. ac. preſcrip- 
tion per le ley de 


g St. Egliſe eſt 30. 


ans, et en noſtre 
ley neſt vailent, 
prelſcrip. per C. 
ans. 2 E. 4. 15. 
6 E. 4+ 3* f 
d 1, part. Inftie 


tut, let, 170, 


®* Jure Canonics, 
* This is le ley - 
de St. Eſgliſe 
mentioned in 

20 H. 6. 

© Mich, 43 & 
44 Eliz. coram 
tege. 


[ 654] 


: 


Mich. 13 E. 1. 
in banco Rot. 
119. Salop. 
Free chaſe ap- 
pendant al man- 
nor. 

Iſſue, non fuit 
ſeiſitus. 


Verdict. 


654 2 Ed. 6. Cap. 13. Of Tithes. 


fimul cum prædicto Hugone intraverunt nomine ipſfus Hugonis cum cn 

et armis, et in ea cum equis et armis per tres dies fugaverunt abſqu 

Multiplex inter- impedimento prædidti Rogeri de mortuo mari aut hominum ſuorum. |, 
roptio non tollit guet jur Wc. dicunt quod illud fecerunt tempore pacis, et abſqu j 

preſcriptionem 7 ; J 7. | X | : Jt Ma 

femel obtentam. Fedimento prædicti Rogeri aut hominum ſuorum eo quod diftut Roger, 

Note an inter. nęſcivit quod ibi fugaverum, et quod ab eo tempore dictus Hugo nunguay 

ruption to chace fugavit ibi; quia quotieſcung; fugare ibidem voluit, dittus Rogers 

is no diſſeiſin ';p/um impediwit. Paſtea term Trin' anno 20 venerunt partes, « 

ma_—_ * petierunt j udicium ſuum per attornates ſuos. Fudicium redditum, qui 

owner, ' , Johannes de Pleſſy fuit de chacea ſeiſilus tanquam pertinen, O,. 

Judgement. Et poftea diftus Hugo per tres dies continue tempore pacis ſeifinam fuan 

deiſina bona de- obtinuit ab/que impedimento Rogeri de mortus mari, aut alicujus par! 

5-1) 41% fuorum, per quod widetur cur quod ſeifina illa eft fuſficiens, bona, ut jaci. 

arenen 1 f¶lca in boc caſu; conſideratum eft, quod Edmundus injuſte impedivit didi 

Warw. in mon - Jobannem et Chriftianam de præidicta chacea, et igſi re chaceam illan i 

ftcaverunt. dampn* 100 5. | 

The mannour of Brimſgreen and Norton was ancient demeſne, 

and in the kings hands, and William of Brimingham and his an, 

ceſtours time out of minde and before the conqueſt had taken tall 

aſwell of the tenants of the ſaid mannour as of others, whereupon 

judgment was given, as it appeareth in the record in theſe words: 

Et quia manifeſte conſtat, &c. quod manerium de Brymmęſgreen et Nenn 

g de antiquo dominico coronæ Angliæ, et à tempore quo non extat u.. 


| dn 

moria, extitit in ſeiſina progenitorum t ondam regum Anglie, u 
adbuc in ſeifina Fenn 2 nunc — 45 bomi nes 8 b 27s 
freut et carteri homines ds antiquis dominicis coronæ demini reg qui i © 
Nota, ante Con- ee debeant à praflatione theolonit = totum regnum Angliæ, ut prædi. nded 
queſtum. tum eft, Oc. Bt ſuper hoc viſo et lecto recordo placiti prædicti maniſi 2 
Note » potion pater gad pred Willielmus de Brimingham recognovit quid jj 0p") " 

_ hall arteceſſores ſui habuerunt mercatum in prædicta villa de Briminghan, 
not ſtand, but er theolonium de omnibus mercandifis in eadem villa, de quibus elan (x6 
give place to praſtari deberet, perceperunt et habuerunt, et etiam de haminibus d ullum 
3 3 Bremeſgreen et Norton, quam de aliis ibidem vendentibus et ementibi art. 
* GG au. ante Conqueſtum, et fine | temporis interruptione, et quod ip flatus But 
thoritatis, nun- Eorundem anteceſſorum continuavit diſtringendo et percipiendo ab tiſin reſtra; 
quam tamen bominibus theolonium, tam pro minutis, ut pro vittualibus et dere. 
præjudicat veri- wecefſariis ſuis, quam de aliis guibuſcungue mercandifes ſicut de ali eant 
oy”  mercatoriis, Confideratum eft quad predicts Richardus, Robertu., es to 
[ 655] hannes, et omnes alii de manerio prædicto, quieti fint imperpetuun i 10 at 
praftatione theolonit in villa prædida preflandi ſecundum legen t bf ſa 
confurtudinem in regno ufjtat', et quod recuperent damna, qua taxans ne p 
fer diferetionem juſticiarior* ad vigiur marc*. It pracgittus Hild 
mus pro injuſta continuatione, uſurpatione antecefſorum ſuorum in mine ubbe 
cordia. Et inhibitum oft eidem Willielmo ne bomines de manerio ere! 
ditto de cætero diſtring ad theolonium in didta villa de Briminghat ertil; 

; præſtand contra legem et conſuetudinem prædictas, Ge. 

Trin. 18 E. 1. Abbas de Sand Edmundo implacitat Rogerum de Bigod cm Nuff 
bs rot. 50. marg/e. AngP, et duos alios pro captions dgorum leporariorum ares * 
Nota pro lepo- villa de magna Thorpe. Comes dicit, quod dicta villa oft if r In 
rariis. tum demid* bundredi fui de Erſham quod tenet ingaremnatum frout Rigs erjai 
Ingarennatum awvuncilyus ſuus, cujus heres ipſe oft, illud tenuit, et quia inrventt pred 8 In | 
8 fugare, tum abbatem ibidgm fugantem, ißſe cepit, fc 4 dicit quod rati We 
erdict ſpeciall. gr rarum-ſuarum ibidem ad iþ/um perti are, prout omnes pred ead 

Bellum de Lewes En; d ip/e pertinet fug re, prout omn 10 er þ 
H. 3. anno res ai ilidem fecerunt, c. Iadeo wen" jur qui" per fpeciale a. 1 
Pola. 1264. dictum dicunt, 7 


abbas et predecefſores ſui folebaut e 
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Ieuer ibidem ſemper fugare. c. Et dicunt quod tam Rogerus comes, 
quam Rogerus nunc ipſum abbatem et homines ſuos ſæpe impedivit ibidem 
gare, et leporarios fuos ſurripuerunt. 

(13) Not chargeable by payment of tithes, &c.] As by unity 
of poſſeſſion. lib. 2. fol. 46, 47, 48, 49. lib. 11. fol. 10, 11, 
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16. 
— Fog Diſcharged by any compoſition reall, &c.) Either before 
s, 1 time of memory, or within time of memory, that is by parſon, 
quid patron, and ordinary. Yide 8 H. 6. 22, 23. 9 H. 6. 17. 41 E. 3. 
2 27.17 E. 3. 11, 38 E. 3. 6. 8. 12 H. 4. 13. 19 H. 6. 75. 32 H. 6. 
* 4. 34 H. 6. 36. 31 H. 6. 28. 35 H. 6. 5. a. 37 H. 6. 25. 1 E. 4. 6. 


$ E. 4. 14. 18. 14 H. 7. 3. 26 H. 8. 7. 27 H. 8. 20, 21. 
Concordia facta inter i illielmum Mallet et rectorem eccifiæ de Aure Mich. 9 E. 1. in 
leiton Bathon, et Wellen dioceſ” ex una parte, et * nobilem virum Jo- banco rot. 63. 
hounem de Acton mil* ex altera parte, de modo decimandi omnia infra 2 merſet. 
parochiam de Aure per conſenſum epiſcopi et capitul Bathon unde — Miles oft uebi 


lis. 


eſte, 1 fuit prius in curia Cantuar. Nota. * Modus deci- 
1s ans | mandi per realem 
n toll Provided, &c. that all ſuch barren (15), heath (16), or waſt OD 
wm (17) ground, other then ſuch, as be diſcharged for the payment e unh 


of tithes by act of parliament, which before this time have lyen proviſo. 
barren and payd no tithes by reafon of the fame barrenneſſe, 


and now be or hereafter ſhall be improved and converted into 

le ground or meadow, ſhall from henceforth, after the end 
„ tearme of ſeven yeares, next after ſuch improvement fully 
Ks ended and determined, pay tithe (18) for the corne and hay 
iſh ning upon the fame, any thing in this act to the contrary in 
io viſe notwithſtanding. | 


(15) Barren.] Terra fterilis ex vi termini eft. terra infæcunda, 


bus 0 ulun ferens fructum. Virgil. Infelix lolium, et fleriles domi- 

entibul antur auen 23 

aun But it is not only ſo ſtrictly taken in this act, but hath alſo a more Dier, 2 Elis. fol. 
en ectrained ſenſe. For albeit it doth yeeld ſome fruit, yet if it be 170, 172. lib. 


barren land, quoad agriculturam, as to tillage, which this branch — Coke 462, 
cant to advance, it is within this act, for albeit barren ground 4950 

25 to tillage) doth pay tithe wooll and lambe, yet is it within this 

Q, and this appeares by the next proviſo in this act for the payment [ 656 ] 

df ſuch tithe as during the ſeven yeares before the improvement 8 

vas payd. But yet if the ground be not apt for tillage, yet if it be 6 E. 6. ex libro 

Ot /uapte natura barren, it is not within this act. As if a wood be Bendloes. 

ubbed and grubbed, and made fit for the plough, and imployed 

hereunto, yet ſhall it pay tithes preſently, for wood-ground is terra 

eriilis, et facunda, . | 


De venere locos lætos, et amæna vireta _. - Vir gi /Eneid. 
Fortunatorum nemorum, ſede/q; beatas. 


And fo was it reſolved Hil. 9 Jac. reg, upon the motion of 
derſant Houghton by the whole court of common pleas, | N 
In a prohibition between Sharington and Fleetwood for tithes in Hil. 38 Eliz.cos 
Orwell in the county of Lancaſter, it was reſolved, that if mariſh ram rege. 
exdow, or other land for not cleanſing of tlie trenches or ſewers, 
Ir dy ſuddaine accident or inundation'of waters be ſurrounded; or 
'7 Ul huſbandry or anptofitable negligedce any land become over- 
8 1 5 - runne 
4”. 3 
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ſimul cum prædicto Hugone intraverunt nomine ipfius Hugonis cum equiz 

et armis, et in ea cum equis et arms per tres dies fugaverunt abjque 

Multiplex inter- impedimento prædicti Rogeri de mortuo mari aut hominum ſuorum. E, 

ruptio non tollit ug jur Wc. dicunt quod illud fecerunt tempore pacis, et abſque in- 

Ferre 1 pedimento prædicti Rogeri aut hominum ſuorum eo quod dictul Rogerui 

Note an inter. neſciwit quod ibi fugaverumt, et quod ab e tempore dictus Hugo minguan 

ruption to chace fugavit ibi; quia quotieſcung; fugare ibidem voluit, dittus Rogerus 

is no diſſeiſiin ipſum impedivit. Paſtea term Trin' anno 20 venerunt partes, et 

2 Me petierunt judicium ſuum per attornates ſuos. Fudicium redditum, qud 

pes ring quia Johannes de Plefſy fuit de chacea feiſitus tanquam pertinen, Sc. 

Judgement. 'Et poſt ea difns Hugo per tres dies continue tempore pacis Seifenam ſuan 

deiſina bona de- obtinuit ab/que impedimento Rogeri de mortuo mari, aut alicujus parem 

2 _ 17 * fuorum, per quod widetur cur quod ſeifina illa eft ſufficiens, bona, tt taci. 

ue. 15 us 0 f ca in hoc caſu; conſideratum eft, quod Edmundus injuſte impedivit dif 

Warw. in mon- Jobannem et Chriſtianam de prædicta chacea, et ii re* chaceam illam et 
ftcaverunt. dampn* 100 s. | 

The mannour of Brimſgreen and Norton was ancient demeſne, 

and in the kings hands, and William of Brimingham and his an. 

ceſtours time out of minde and before the conqueſt had taken toll 

aſwell of the tenants of the faid mannour as of others, whereupon 

judgment was given, as it appeareth in the record in theſe words: 

Et quia manifefte conſtat, &c. quod manerium de Brymmeſpreen et Norton 

% de antiguo dominico coronæ Angliæ, et à tempore quo non extat ne- 

zoria, extitit in ſeiſina progenitorum reg quondam regum Angliæ, et 

adbuc in ſeiſina domini regis nunc exiſtit. Et bomines de eodem manerio 

ficut et cæteri homines de antiquis dominicis coronæ demini reg quitti 

Nota, ante Con- effe debeant & praftatione theolonii per totum regnum Anglie, ut predic- 

queſtum. tum eft, c. Et ſuper hoc viſo et lefto recordo placiti prædicti manifeſt 

its one patet quid predie® Willielmus de Brimingham recognovit guod iff tt 

—— hall arteceſſores ſui habuerunt mercatum in praditta villa de Briminghan, 

not ſtand, but cer theolonium de omnibus mercandifis in eadem villa, de quibus t Jum 


gee race to fpreftari deberet, perceperunt et habuerunt, et etiam de hominibus de 
1 licet Bremeſgreen et Norton, quam de aliis ibidem vendentibus.et ementibus 


"> au. ante Conqueſtum, et fine temporit interruptione, et quod ig flatun 
eee an, I a TG 
quam tamen bominibus theolonium, tam pro minutis, ut pro vittualibus et all 
præjudicat veri- receſſariis ſuis, quam de aliis quibuſcunque; mercanaſſis ficut de aliis 
N  myrcatoriis, Confideratum'eft quad predicts Ric bar dus, Robertus, Je. 

[ 655 ] hannes, et omnes alii de manerio preditto, guieti nt imper petuum 4 

̃ prafiatione theolonii in villa prædida prefiandi ſecundum ligem et 
comſustudinem in regno tat, et quod recuperent damna, que lara 
fer diferetionem juſticiarior* ad wigint mare. Ir præiictus Wille 
mus pro injuſta continuatione, uſurpatione antecefſorum fuorum in miſeri- 
cordia. Et inhibitum eft eidem Willielmo me bomines ae maneri pre- 
ditto de catero diſtring ad theolonium in didta villa de Briminghan 
| præſtand' contra legem et conſuetudinem pradidtas, We. N 
Trin. 18 E. 1. Abbas de Sande Edmundo implacitat Rqperum de Bigod com Norf 


banco rot · o margſe. AugP, er duos alios pro captions duorum leporariorum furrun in 


Norff. . : : ** * . ne- 
villa de magna Thorpe. Comes dicit, quod dia villa oft infra pr en 
— ke o- tumdemid bundredi'fui de Erſbam — tenet ingarennatum prout Roger's 


| 1 E : ug dice 
Ingarennatum awvunculus ſuus, cnjus heres ipſe et, illud tenuit, et-quia invenit pred 
88 fugare. tum abbatem ibidgm fu gantom, ipſe cepit, c. Alas dicit quod ration 
erden ſpeciall. errarum ſaarum ibidem ad ipſum pertinet fugarts prout omnes rte 
Bellum de Lewes + * pertinet fugart, pro 
48 H. 4. anno fores ſui ibidem fecerunt, c. TIdeo v, fur qu per peciale 
Domini, 1264. . dictum dicunt, 


Leue. 


ere 
atbas et predecfſores ſui Jlebant ante hellen & | 


oo oO 2 225 2 


„ 0 ET. or. > WW 8W 


= 


parochiam de Aure per conſenſum epiſcopi et capitul Batbon unde = 
tal fut prius in curia Cantuar?. Nota. * Modus deci- ; 
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[wes ilidem ſemper fugarc. c. Et dicunt quod tam Rogerus comes, 
quam Roger us nunc ipſum abbatem et homines ſuos ſæpe impedivit ibidem 
fagare, er leporarios ſuos farripuerunt. 


(13) Not chargeable by payment of tithes, &c.] As by unity 


of poſſeſſion. lib. 2. fol. 46, 47, 48, 49. lib. 11. fol. 10, 11; 


16. 
ag Diſcharged by any compoſition reall, &c.] Either before 


time of memory, or within time of memory, that is by parſon, 
patron, and ordinary. Yide 8 H. 6. 22, 23. 9 H. 6. 17. 41 E. 3. 


1 E. z. 11. 38 E. 3. 6. 8. 12 H. 4. 13. 19 H. 6. 75. 32 H. 6. 
2 6. 36. 31 H. 6. 28. 35 H. 6. 5. a. 37 H. 6. 25. 1 E. 4. 6. 
$ E. 4. 14. 18. 14 H. 7. 3. 26 H. 8. 7. 27 H. 8. 20, 21. 
Concordia facta inter Willielmum Mallet et rectorem ecclefize de Aure Mich. 9 E. 1. in 


heiton Bathon, et Wellen' dioce ex una parte, et nobilem virum Jo- banco rot. 63. 


* 9 ; f Kon - Somerſet. 
honnem de Acton mil* ex altera parte, de modo decimandi omnia 725 4a 2 A nobi. 


lis. 


f mandi per realem 
Provided, &c. that all ſuch barren (15), heath (16), or waſt compofttionem. 
(17) ground, other then ſuch, as be diſcharged for the payment — 3 
of tithes by act of parliament, which before this time have lyen proviſo. 
barren oy payd no tithes by reafon of the fame barrenneſle, 
and now be or hereafter ſhall be improved and converted into 
arable ground. or meadow, ſhall from henceforth, after the end 
and tearme of ſeven yeares, next after ſuch improvement fully 
ended and determined, pay tithe (18) for the corne and hay 
growing upon the ſame, any thing in this act to the contrary in 
any wife notwithſtanding. | | 


(15) Barren.] Terra fterilis ex vi termini eft. terra infecunda, 
aullum ferens fructum. Virgil. Infelix lolium, et fleriles domi- 
aaxtur AUCRE, _ 

But it is not only fo ſtrĩctly taken in this act, but hath alſo a more Dier, 2 Eliz. fol. 
reſtrained ſenſe, © For albeit it doth yeeld ſome fruit, yet if it be 170, 171. lib. 
barren land, guoad agriculturam, as to tillage, which this branch — Coke 462, 
meant to advance, it is within this act, for albeit barren ground *** 

(25 to tillage) doth pay tithe wooll and lambe, yet is it within this 

att, and this appeares by the next proviſo in this act for the payment [ 656 ] 
of ſuch tithe as daring the ſeven yeares before the improvement * 

vas payd. But yet if the ground be not apt for tillage, yet if it be 6 E. 6. ex libro 
not /uapte natura barren, it is not within this act. As if a wood be Bendloes. 
ſtubbed and grubbed, and made fit for the plough, and imployed 

tiereunto, yet ſhall it pay tithes preſently, for wood-ground is terra 

fertilis, et fæcunda. ; 9 ol 


De venere locos letos, et amena vireta _. - Vir gi /Encid. 
Fortunatorum nemorum, ſedeſq; beatas. 

And fo was it reſolved Hil. 9 Jac. reg, upon the motion of 
Serjant Houghton by the whole court of common pleas, ak | 

In a prohibition between Sharington and Fleetwood for tithes in Hil. 38 Eliz.cos 
Orwell in the county of Lancaſter, it was reſolved, that if mariſh ram rege. 
meadow, or other land for not cleanſing of tlie trenches or ſewers, 
vr by ſuddaine accident or inundation'of waters be ſurrounded; or 
b ill huſbandry or uhproßtable negligence any land become over- 


* 


Lib. Intr. Coke 
ubi ſupra. 


Lib. Intr. Coke 
abi ſupra, 


Dier, 2 Eliz. 
170. b. 


The fixth addi- 
tion with the 
provitos 
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de obſerved. And if any perſon refuſe to pay his perſonal tithes, 
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runne with buſhes, furres, whinnes, and bryers, yet are not they (3 
any of them ſaid to bee barren land within this ſtatute, becauſe of 
their one nature they are fruitfull, and the parſon, &c. ſhall not by 
this act be barred of his tithes by the ill huſbandry or negligence of 


the owner or poſſe ſſour. | By 4 
(16) Heath.) In French it is called 5ruyere; in legall Latin a l 
bruera, Regiſt, 2. In domeſday it is called bruaria; Latin wix Sac 
erica an unprofitable kinde of ground, but wholly barren, for > KH. 
thereon ſheep and beaſts will bruiſe, and ſome poore people the in cauf 
flags and turfes thereof doe apply to fewell; and this heath cannc r 
Without great ſkill, charge and induſtry bee converted to tillage, prefic 
It ſendeth forth a flower in autumne (when all others ceaſe) which Er 
bees doe exceedingly covet, as it is ſaid, this is within this act. Pa 
Some ſay, eff queddam genus myricæ, a kinde of wilde tameriſte, rags 
and in Lincolnſhire a litle religious houſe was called Temple bruer, aa 
becauſe it was ſeated in the heath. jm 
(17) aß. ] It is called waſtes fundus, waſt ground, becauſe it _ 
lyeth as waſt with little or no profit to the lord of the mannour, n= 
and is ſo called to diſtinguiſh it from the reſidue of the demeſnes in _ 
the lords hands, and cannot without great charge and induſtry be -n ” 
improved or converted to tillage being ſuapte natura unprofitable, gs 
and being converted to tillage it ſhall pay no tithes by the ſpace of pa 
feven yeares. | PHI rel 
(18) Shall after the end and terme of ſeven yeares next after ſuch > f 
improvement pay tithe. | | | * 
Note, here are no expreſſe words of diſcharge of the tithes during a 
the ſeven yeares, but by reaſonable conſtruction it doth 1mplyed!y _ f 
amount to a diſcharge during the ſeven yeares, and the ſeven yeares * 
are to be accounted next after the improvement. | * 
And be it enacted, &c. that every perſon exerciſing mer- 2 
chandizes, bargaining, and ſelling, clothing, handicraft, or other FE 
art or faculty, being ſuch kinde of perſons as heretofore within per b 
theſe forty yeares have accuſtomably uſed to pay ſuch perſonall _ 


tithes, or of rizht ought to pay (other then ſuch as bee common 
day-labourers) ſhall yearly, &c. pay for his perſonall tithes, the 
tenth part of his cleare gaines (19), his charges, &c. deducted; 
and where handicrafts men have uſed to pay their tithes within 
this forty yeares, the ſame cuſtome of payment of tithes (20) to 


&c. it ſhall be Jawfull to the ordinary of the ſame dioceſſe, &c. 
to call the ſame party before him, and by his diſcretion to ex- 
amine him by all lawfull and reaſonable meanes other then by 
the parties owne corporall oath (21), concerning the true pay- 
ment of the ſaid perſonall tithes, 


1 (19) Pay for Bis per nall tithes the full tenth part of his chart | 
gaines, &c.] Of 2 tithes we have ſpoken before. Vid. 
37 H. 8. cap. 12. Vid, Linwood, tit. de Deeimis, fol. 141, 
142. | | | . 
(20) Cuftome of payment of tit bes.] Nota, there may be modus 
decimandi for 00 9 1 r . 
(21) By all lawfull and reaſonable meanes, other than by the 8 
owne corporall cath.) Here is juſt occaſion offered to ſpeake 
I ur 
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mento calumaiæ, wherein we will endeavour to find out three 
things: firſt, the beginning of the bringing in of this oath: ſecondly, 
ow the law hath ſtood therein in former ages: and thirdly, what 
the right is at this day. ts 

By a conſtitution domini Othonis diaconi cardinalis Sancti Nicb. I» 
atfalice ſedis legati, at a provinciall councell, holden crab 


in WW 7”; Martins is ecclefia Sand! Pauli London, an. Dom. 1236. anno 
15 21 H. 3. it was ordained in thele words: Fuji arandum calumniæ 
8 in caufis ecclefraſticis et civilibus de weritate dicenda in ſfiritualibus, 
e 


quout veritas facilius aperiatur, et cauſæ celerius terminentur, flatuimur 

greftari de cartero in regno Angliæ, ſecundum canonicas et legitimas 

ſanftiones obtenta, conſuetudine in contrarium non obſtante. By this it 

appeareth, that by the cuſtome of the realme of England, ;ura- 

nentum calumniæ was not to be miniſtred: but to confeſſe the truth, 

the cuſtome was not ſo generall, as in this canon 1s alledged; for 

ly men were free by the cuſtome of the realme for taking of that 

oath, unleſſe it were in caufis matrimonialibus et teflamentariis: and 

in thoſe two caſes the eecleſiaſticall judge might examine the 

parties upon their oath, becauſe contracts of matrimony were 

often made in private, and legitimation of children depended 

thereupon. And in cauſes teſtamentary many things conſiſt in 

{:crecie, and the truth therein is to be drawn out by oath, er intere/# 

reipublice teftamenta hominum rata haberi. And this appeareth by 

2 * prohibition by authority of parhament directed to the ſherifes, „ prohib. for. 
Ke. Juod non permittant quod aliqui laici in baliva ſua in aliquibus mat ſuper Artic” 
leis conveniant ad aliguas recognitiones p. ſacramenta ſua facere, nifi in Cleri, tit. Pro- 
tali matrimonialibus et teſtamentariis. But this cuſtome extended bib. vm 4 
not to them of the clergy, but to lay- people only, for that they of 2 : Whack, 
tie clergy being preſumed to be learned men, were better able to fol. ,0. . via. 
take juramentum culumniæ : for concerning the teſtimony of wit- aſſ. de Clarendon, 
veſles in the eccleſiaſticall court, that act, or the cuſtome of the 10 H. 2. Brit, 
realme extends not unto. fol. 35. b. acc 


| Hill. 7 E. 2. 
od wot, 235. in communi banc, Hill. 7 H. 6. rot. 135. ibid. Trin. 3 H. 6. rot. 4r. ibid. 19 E. Fa 10. 
N per Brian, that it is a ſtatute. 20 E. 4. 3. b. 2 Regiſt. fol. 36. b. F. N. B. 53. d. A prohibi- 
I ton, and thereupon'-an attachment, contra conſuetudinem regni, but there is a conſultation for 


vitnefſes. Fitzh, juſtice of peace 72. Lamb. juſtice of peace, 338. 


. £OÞ 


But if in a penall law the juriſdiction of the ordinary be ſaved, 

4 by 1 Eliz. v for hearing of maſſes, or by 13 Eliz. © for uſury, or » pyer manu- 

tae like, neither clerke nor lay-man ſhall be compelled to take ſcript. propria 

fuancntum calumniæ, becauſe it may be an evidence againſt him at manu, Trin. g 

tne common law upon the penall ſtatute. % n 
| muni banco, 


Leighs caſe, Habeas corpus. © 1$Elie. Dyer 175. in margine, Hindes caſe, Habeas corpus. 
But it is objected, that this oath hath long continued in the eccleſi- 3 


* 


> = 4 oO © =} 


bujuſmodi perſonas, fe. ad omnem juris effetum publice, et judicialiter [ 6; 81 


pricedat et negotium * re terminet juxta canonicas ſanctionet. By 
1 this ſtatute, and the aid provinciall conſtitution, and other the 


canons of the chureh, the dioceſans, &c. miniſtred the ſaid oatj, 
even in the caſe of hereſie, &c. This ſtatute of 2 H. 4. was re- 25 H. 8. cap. 14. 
pealed by the act of 25 H. 8. (which act is partly declaratory of & 1 E. 6. cap. 1a. 
1 law of the realme) in theſe words:“ — ſandeth got Thi, ken e 
"mn the ri juſti 0 uit t a rion 2 H. 4. was re- 
ght order of juſtice, nor g od on wo horas 4 per = rn 
2 Phil. & Mar. 


« 
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Ca. 6. and re 
pealed again an. 
1 Eliz. 1. & ſo 
remaineth. 


the penalties and dangers, &c. if he ſhould be examined upon 


Vid. the third 
part of the In- 
Airutes, cap. 
Perjutv. 

® 25 H. 8. ca. 
19. Rot. pat. 
an. 15 E. 2. 
part !» m. 8. 
19 E. z. qune 
non admiſit 7. 
10 H. 7. fo. 6. 
per Brians 

See the fourth 


part of the Inſti- 
tutes, cap. The 
Court of Convo- 


cat on. 


a DoR. Cofin in 
his bock intitled, 


An Apology, 
c. cap. 132 


L. 18. F. de 
pena. Cogitz- 
tionis pœnam 
nemo metetur. 
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« ſhould be convict, and to loſſe of life, | name, or 

« unleſſe it were by nn and DOG or by — 
« ment, verdict, confeſſion, or proceſſe of outlawry, &e, And 
« that it is not reaſonable, that any ordinary, upon any ſuſpicion 
« conceived of his owne fantaſie, without due accuſation or pre. 
* ſentment ſhould put any ſubject of this realm in any infamy and 
« ſlander of herche, to the perill of life, or loſſe of name, or 
« goods.” And in a former elauſe of the faid act it is faid; 
That the moſt expert and beſt learned man of this your realm, 
« diligently lying in wait upon himſelfe, can eſchew and avoid 


* ſuch captious interrogatories, as is, and hath been accuſtomed to 


« be miniſtred by the ordinaries of this realme, in caſes where they 


« will ſuſpect any man of hereſie, &c. 

Secondly, the words of the ſaid act of parliament are con 
woluntatem eorum, and of the Regiiter, ½ invitis; fo as ſuch 
- willingly have taken it, ſerveth for no poſſeſſion againſt the 
aw. 

But now laſtly it is to be ſeen, how the right ſtandeth touching 
this oath at this day. It is confeſſed, as b it appeareth, as 
well by the ſaid provincial conſtitution of Otho, as by the Regiſter, 
that the ſaid conſtitution was contra conſurtudinem regui, whereupon 
it followeth, that no cuſtome of the realme can be taken away by a 
canon of the church, but only by act of parliament; and ſpeciall) in 
caſe of an oath, which is fo facred a thing, and which generally 
concerneth all the nobility, gentry, and comminalty of the realme 
of both ſexes. And by the ſtatute of * 25 Hen. 8. cap. 19. no 
canon againſt the kings prerogative, the law, ſtatutes, or cuſtome 
2 realme, is of force, which is but declaratory of the common 

« Wee have read over what Doctor Cofin hath in his book 
ſpoken for the maintenance of this oath, and certainly, he 
toucheth not the ſtate of the queſtion, as will appeare to the 
learned reader. l | | 

To conclude: This branch ef 2 Ed. 6. giveth no life to any 
forceleſſe canon, which is againſt any law or cuſtome of the 
realme, but, accordicg to the law and cuſtome of this kingdome 
prohibiteth the ordinary in caſe of perſonall tithes to examine the 
party upon his corporall oath; for the parliament did take that 
to be no lawfull and reaſonable meanes (wheteof it ſpeaketh) ; for 
a parliament would never have prohibited any thing that v2 
lawfull and reaſonable; and yet the cleare gains of; merchants 
clothiers, or handicraft men do lye in great ſecrecie, and hardly 
to be proved by witneſſes. | And before, in the clauſe concerning 
the ſeccnd addition, for recovery of predial tithes, it is faid ; upon 
due proofe thereof, made before the ſpirituall judge, &c. ſor that 
they are open, viſible, and eaſie to be proved by wimeſſes: and a 
this time the ſtatute of 2 H. . ſtood repealed.” 

No perſon eceleſiaſticall or temporall ought in any eccleſiaſtical 
court to be examined upon the cogitation of his heart, or what hee 
thinketh, &c. as it was holden by the judges in the parliament 
holden 4 Jac. and as it was after holden. in de court of common 
pleas, Mich. 6 Jac. in Doctor Wolſlons caſe-in a prohibiuene 


Frovide 
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provided, &c. that all and every perſon and perſons, which 
by the lawes or cuſtomes of this realme ought to mate or pay 
their offerings, ſhall yearly from henceforth well and truly 
content and pay his or their offerings (22) to the parſon, &c. 
of the pariſh or pariſhes, where it ſhall fortune or happen him 
or them to dwell or abide, &. | 


(22) Ofrrings.] R or oblations, oblationes, theſe are of 
two ſorts, viz. free or voluntary, and conſuet; or by cuſtome, 
as here it appeareth. Offerings and obventions are in London 
the profits of the church, and not in corn, or other manner. 

A writ of right of advowſon brought of the fourth part of the 
tithes and offerings of the church of Saint Dunſtan in the Weſtin 
Fleetſtreet London, and adjudged to be good. 5 

See lib. 11. fol. 16. Doctor Grants caſe. Vid. there for obven- 
tions, 38 E. 3. 13. and 16 E. z. ubi ſup. and fee here the 10 
addition. VII. the next addition. 


provided, &c. That this act, or any thing therein contained, 
ſhall not extend to any pariſh, which ſtands upon and towards 
the ſea coaſts, the commodities, and occupying whereof con- 
ſiſteth chiefly in fiſhing, and have by reaſon thereof uſed to 
ſatisfie their tithes by fiſh, but that all and every ſuch pariſh 
and pariſhes ſhall hereafter pay their tithes, according to the 
laudable cuſtomes, as they have heretofore of ancient time 
within theſe 40 yeares uſed and accuſtomed, and ſhall pay theſe 
offerings, as is aforefaid. * _ 16-40 WF e 
Provided that this act, &c. ſhall not extend in any wiſe to 
the inhabitants of the citie of London and Canterbury, and 
the ſuburbs of the ſame, ne to any other towne or place, 
that hath uſed to pay their tithes by their houſes, otherwiſe 
then they ought or ſhould have done beſore che making of this 
at, any thing in this act to the contrary in any wiſe notwith- 


landing, 


Mich. 5. Jac. in communi bantn, between John Skidmore and 
Robert Eire plaintifes in a prohibition againſt John Bell parſon of 
Saint Michael Queenhithe in London: the caſe ow the ſaid 
ature of 37 H. 8. and the decree thereupon was this: the ſaid 
parſon libelled before the chancellor of London for the tithes of an 
houſe, called the Bores Head in Breadſtreet in the ſaid pariſh, by 
force of the ſaid act and decree, the ancient farme rent whereof was 

ve pounds, at the time of the ſaid decree, and after, and that of 
late a new leaſe was made of the ſaid houſe, rendring the rent of 
ive pounds per annum, and over that à great in-come or fine, 
Viich was covenanted and agreed to be paid yearly at the ſame 
day; that the rent was paid as a ſumme in groſſe, and that ſo 


c[erved, and the ſumme in groſſe amoupted unto; which reſerva- 
uon and covenant, &c. were made to defraud-the ſaid parſon of the 
ithes of the trus rent of the (aid houſe, which to him did apper- 
ane by the putport and true intention of the ſaid decree. And 
"vhs caſe ſoure points were reſolved by the whole court. 
„Ixsr. 4 0 r 
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30 E. To 1. in 


account. 


8 E. 3. 13. per 


Finch, acc”. 


16 E. 3. quare 


Imped. 147. 


The 8. addition. 


The g. addition. 


mach rent might have been reſerved for the ſaid houſe, as the rent 
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any dwelling houſe, &c. by fraud or covin in reſerving lefle rent 


the decree is, when leſſer rent then was then accuſtomed to be 


- tithe ſhall be paid according to the rent, that then was laſt before 
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| beneficiall for the clergy of London, in reſpe@ of that which they 


See lib. 8. fo. 


73. the caſe o. 


Orphanage, in 
London. 


The 10. addi- 
tion. 
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Firſt, if ſo much rent be reſerved as was accuſtomed to be paid 
at the making of the ſaid decree in 37 H. 8. (whatſoever fine or 
in come be paid) that the parſon can averre no covin; for the 
words of the decree be; Where any leaſe is or ſhall be made of 


then hath been accuſtomed, or is paid, &c. So as if the aecuſtom. 
ed rent be reſerved, no fraud can be alledged; for the fraud by 


paid, is reſerved; or if no rent at all be reſerved, &c. for. then 


reſerved to be paid. The words of the decree are: Or that any 
leaſe ſhall be made without any rent reſerved upon the ſame by 
reaſon of any fine or income, then the fermor ſhall pay for his 
tithes after the rate aforefaid, according to the quantity of ſuch 
rent, as the houſe was laſtly letten for, without fraud or covin, 
before the making of ſach leaſe. So as the decree confiſteth upon 
foure points, viz. Firſt, where the accuſtomed rent, &c. was te. 
ſerved. Secondly, where the rent was increaſed, there the tithe; 
ſhould be paid according to the whole rent. Thirdly, where leſſer 
rent was reſerved, Fourthly, where no rent was reſerved, but 
had been formerly reſerved. And this act and decree were very 


had before: and the defendant in his hbell confeffeth, that 
2 accuſtomed rent, æc. was reſerved: and therefore no cauſe of 
t. | 
Secondly, it was reſolved, that ſuch houſes as were never letten 
to farme, but inhahited by the owner, this is ca/us omſſus, and ſhall I 
pay no tithes by force of the decree. 
2 it was reſolved, that where the decree ſaith, Where ve 
rent is reſeryed by realon of any fine or in- come paid before. hand, 
albeit no fine or in- come be paid in that caſe, yet if no rent be te. 
ſerved, the parſon ſhall have his tithes according to the decree, for 
that is put but for an example or cauſe, why no rent is' reſerved, and 
whether any fine or in- come were paid, or no, is not material), 23 
to the parſon. 25 + 2 eo? e 
Fourthly, it was reſolved, that the parſow could not ſue for the 
ſaid tithes in the eccleſiaſlicall court, for that the act and decree 
that raiſed and gave theſe kind of tithes, did limit and appoint 
how, and before whom the ſame ſhould bee ſued for, viz. That 
if a controverſie were moved in the city for not payment of thoſe 
tithes, or concerning the true rent or tithes, that then upon com- 
laint made by the party grieved to the lord maior of London 
ee by advice of his affiitants ſhould make a- finalt end, vt 
coſts to be awarded by his diſeretion. And if the maior doth 10: 
make an end of it within two moneths, or if any of the paris 
find themſelves grieved, that then the lord chancellor within thres 
moneths ſhall make an end thereof with coſts, according to the 
true intention of the ſaid decree : therefore as the decree gabe, 
new and ſpeciall kind of tithings; fo it did appoint neu i") 
ſpeciall judges to e and determine the ſame. And.in de d 
it was awarded, that the prohibition ſhould Rand, Vid. for e 
in London, 27 H. 8. cap. 20. and 32 H. 8, cap. 7. 


And be it further enacted, &c. that if any perſon do fubli24 


or withdraw any manner of tithes, obventions (23). pron 
of | | f commodiuc 
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commodities, or other duties before mentioned, or any part of 
them, contrary to the true meaning of this act, or of any other 
act heretofore made, that then the party ſo ſubſtracting or with. 
drawing the ſame, may or ſhall be convented and ſued in the 
kings eccleſiaſticall court by the party from whom the ſame 
ſhall be ſubſtracted or withdrawne, to the intent the kings judge 
eccleſiaſticall ſhall and may then and there heare and determine 
the ſame, according to the kings eccleſiaſtical lawes. And 
that it ſhall not be lawfull unto the parſon, vicar, proprietorie, 
owner, or other their fermors or deputies, contrary to this act 
to convent or ſue ſuch with-holder of tithes, obventions, or 
other duties aforeſaid, hefore any other judge then eccleſiaſticall. 
And if any archbiſhop, biſhop, chancellor, ar other judge 
eccleſiaſticall give any ſentence in the aforeſaid cauſes of tithes, 
Kc. and (no appeale ne prohibition hanging) and the party 
condemned do not obey the ſaid ſentence ; that then it ſhall be 
lawfull for every ſuch judge eccleſiaſticall to excommunicate 
the (aid oY ſo, as aforeſaid, condemned and diſobeying: In 
the which ſeatence of excommunication, if the ſaid party ex- 
communicate, wilfully ſtand and endure {till excommunicate 
by the ſpace of 40 daies next after, upon denunciation, and 
publication thereof in the pariſh church, or the place or pariſh, 
where the party ſo excommunicate is dwelling, or moſt abidin 
the ſaid judge ecclefiaſticall may then at his pleaſure ſignifie 
unto the king into his court of chancery of the ſtate and 661 } 
condition of the faid party ſo .excommunicats, and thereupon 

to require proceſſe + excommunicato capienus (24), to be 
awarded againſt every ſuch perſon as hath been ſo excommu- 


nicate. 


(23) Obventions.] Obventions aforeſaid are 2 + FENEN 
| That the juriſdickion of tithes belong to the ecclelialticall court, 

it appeareth by the acts of parliament, viz. of Cirrumſpecks agatis, 

ar. 13 E. 1. Arti Cleri amm 9 E. 2. 18 E. 3. cp. 2. 1 RC. 

cap. 13. 27 H. 8. cap. 20. 32 H. 8. _— and this ag. 

Of ancient they were determined in ſheriſes rurne, as it Vid. Mich. 
ppeareth in I. rubeo inter lepes H. 1. cap. 8. Afterby ftire fac 7 E. 1. con 
at the common law before the ſtatute of 18 B. 3. Vid. ot. Ns. fot. 34, 
Clauſ, 21 H. 3. m. 3. & Rot. Eſchaer' 8 E. 1. nu 67. Regiſt. fol. 

105. a writ of covenant to levie a fine de decimis ECON c. 
38 H. 6. 20. F. N. B. 30. e. f. 4 E. 7.7. 755 7. E. 3. fol. 5. 
per Parning, 8 E. 3. 49. Brafton, lib. f. fol. 401. Britton, 
pe 4. fol. 11, omitted tithes, &c. Fleta, lib, 6. cap. 36. £8 

At this day a writ of right of advowſon” lyeth 4% advocationt 4 k. 3. 27. 
&cimarum eechfin, &C. for the tithe is the — of the church; Shard & * 
nd if the tithes be taken away, the advowſon is of none effeQ, and 28 
tic eſples in a writ of right of adyowſon (which is the fruit of the f N. b. = 8 
dhoalon) are alledged in the parſon, in taking of the great and F. N B. 30. e. 

nall tithes by the preſentment of the patron. See 16 Ed. 3. Ver. N. B. 31, 
u. Quare Inped. 147. 30 E. 3. fol. 1. 38 E. 3. 13. 45 E. 4 l. 327 
+ 12, Brit. cap,” 4. and the writ of indicavit, whereof you , In 6. 26. 

l 1 v4 3002 Ens K 4 * may 14 5. 4+ 15. 
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13 H. 7. 16. 


31 H. 8. 
hib. 17. * 
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tion. 
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right of advowſon of tithes, and of indicavit had been taken 


in the ecclefiaſticall court by ſuch prohibition, ſhall upon dis 
or their requeſt and ſuit, without delay, have a conſultation 


admitted. 


| tithes; but in as much as this act doth rehearſe. the ſarues 0 
27 H. 8. cap. 20. and 32 H. 8, cap. 7. both which ſtatutes © | 
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may reade at large before in the expoſition of the ſtatute of W. 2 
cap. 5, | 

This 10. addition for the eſtabliſhment of eceleſiaſticall juriſdic. 
tion for tithes was made, but by the 3 thereof (which 
obſerve well) it ſhould have been doubted, whether the writ of 


away; but to cleare the doubt, there is hereafter a ſpecial pro- 
viſion therefore, as hereafter ſhall be fhewed. See the 12. addi- 
tion. | | 
(24) Proceſe de excommunicato capiendoe.] See the ſtatute of 
Eliz. cap. 23. for divers notable things concerning this matter; 
ut none of the penalties of that ſtatute doe extend to the pro- 
ceeding upon cauſe of tithes, but onely upon nine cauſes belong. 
ing to eccleſiaſticall juriſdiction particularly expreſſed in that 
a 


Be it further enacted, &c. that if any party at any time here- 
after, for any matter or cauſe before rehearſed (25), limited, 
or eie by this act to be ſued or determined in the kings 
eccleſiaſticall court, or before the eccleſiaſticall judge, doe file 
for any prohibition in any of the kings conrts, where prohibi- 
tions before this time have been uſed to be granted: that then 
in every fuch caſe the fame party, before any prohibition ſhall 
be granted to him or them, ſhalf bring and deliver to the hands 
of ſome of the juſtices or judges of the ſame court where ſuch 
party demanded prohibition, the very true copy of the libell 
depending in the eccleſiaſticall court 2 the matter, 
wherefore the partie demandeth prohibition, ſubſcribed or 
marked with. the hand of the ſame party; and under the 
copy of the faid libell {hall be written the ſuggeſtion, wherefore 
the party ſo demandeth the ſaid prohibition. And in caſe the 
ſaid ſuggeſtion by two honeſt and ſufficient witneſſes at the 
leaſt, be not proved true in the court (26) where the faid 
prohibition ſhall be ſo granted within 6 moneths next following 
after the ſaid. prohibition ſhall be fo and awarded, that 
then the party that is letted or hindered of his or their {uit 


in the ſame caſe in the court, where the ſaid prohibition 
was granted, and ſhall alſo recover double coſts an | 

againſt the party that fo purſued the faid prohibition, the fd 
coſts and damages to be aſſigned or aſſeſſed by the court, where 
the ſaid conſultation ſhall be ſo granted; for which cofts and 
damages the party to whom they ſhall be awarded may have u 
action of debt by bill, plaint, ot information in any of the 
kings courts of record, wherein the defendant ſhall not wage 


his or their law, nor have any eſſoine or protection allowed af 


(25) Rebearſed.] This word is very. materiall, for this den 
tional act of 2 E. 6. extendeth onely to prediall and 


err 
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oato all kind of tithes, viz prediall, perſonall, and mixt, and to 
offerings alſo ; therefore this branch extendeth to them all. And 
+ is to be obſerved, that this branch reſpecteth the cauſe of ſuit, 
viz. for tithes or offerings, and not the cauſe of the prohibition. 
vid. Dyer, 2 Eliz. fol. 470. 
(26) And in cafe the ſaid fuggeſtion, Ic. be not proved true in the 
court, &c.] This clauſe was made in favour of the clergy for 
roofe by witneſſes, which they had not at the common law, 
If the ſuggeſtion be in the negative, as if the proprietary of a 
parſonage impropriate ſue for tithes, and the cauſe of the ſug- 
tion be, that the parſonage is not impropriatez or if the parſon 
of Dale ſue for tithes of lands in that pariſh, and the party ſue a 
prohibition, for that the land lieth not in that pariſh, or that the 
on that ſueth for tithes was not inducted, &c. or any the like 
cauſe in the negative of any matter of fact, hee ſhall not produce 
any witneſſe by force of this branch, becauſe a negative cannot be 
proved: and therefore a prohibition upon cauſes in the negative 
remains at the common law. 
If a man plead a deed in barre, wherein witneſſes be, and iſſue 
is joyned, non eff fafum, and proceſſe is awarded againſt the wit- 
nelles, who are joyned to the jury, and it is found zen ef factum, 


zotwithſtanding this joynder, the party grieved ſhall have an at- 


taint: for it is a maxime in law, That witneſſes cannot teſtiſie in 
the negative, but in the affirmative ; otherwiſe it is, if they found 
it to be the deed of the party in the affirmative, there no attaim 
doth lye. Vid. 11. aſſ. p. 19. 22 aff. p. 15. 23. afl. p. 11. 40 
all, p. 23. 12 H. G. 6. F. Nh. 106. h. So it is, if the ſuggeſtion 
be grounded upon any matter in law, for that the ſuit for tithes 
in that kind are not due by law, As if the libell be in the eccle- 
dalticall court, for the tithe of tiles, turfes, or the like, there need 
n0 witneſſes to be produced ; for that matters in law are to be 
decided by the judges, and not to be proved by witneſſes: and 
quod conſtat curiæ, opere teſtium non indiget, and the cauſe of this 


prohibition, or the like, appeareth in the libell it ſelfe. See before 


Artie“ Cleri 3. regis Jacobi, Artic 18. | 


Provided alwaies, and be it enacted by the authority aforeſaid, 
that this act, or any thing therein” contained, ſhall not extend to 
give any miniſter or judge eccleſiaſticall any juriſdiction to 
hold plea of any matter, cauſe, or thing, being contrary or re- 
pugnant to, or againſt the effect, intent, or meaning of the 
tatute of Weſt. 2. (27) the fifth chapter, the ſtatutes of 
Articuli Cleri (28), order; ao agatis (29), Sylva cedua (30), 
the treatiſe de regia probibitione (31), ne againſt the ſtatute of 
anno prima Edward tertii the tenth chapter (32), or any of 
them, ne yet hold plea in any matter, whereof the kings court 
right ought to have juriſdiction (33): any thing therein 
contained to the contrary in any wiſe notwithſtanding. | 


A proviſo touch- 
ing the 11 ad- 
dition. 


[663] 


(27) Statute of I. 2. cap. 5.] Hereby, if need were, the writ 


of indicavit, and the writ of right of the fourth part of tithes, and 


| dependances thereupon are ſaved. Ses before in the expoſition 


U this act of W. 2. cap. 5. anno 13 E. 1. | 
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(28) Ænieuli cleri,) Theſe articles were eſtabliſhed by af of par- 
liament anno 9 E. 4. See before in the expoſition upon theſe 
articles, By this act alſo cap. 2. the writs of indicavit, and of right 
of N ln. are T. th | 

(29) Circumſpetts agatis. 1 is (as here it appeareth 
12 and enacted anno 13 E. 1. See before the expoſition 

— * 

(30) Silva cadua.) Here is intended the ſtatute of 45 B. ;. 
cap. 3- concerning tithes de filva cædua, and not of great wood 
above 20 ycares growth. | 


10 H. 4. 1. b. 


' (31) The treatiſe de regia bitione.] Herein ſome difference 
Hill. 7 H. 4. pl. j 2 bookes * 10 Hl 7 H. 4. it J ſaid, that the ſtatute 4. 
= regia prohibitione doth rehearſe how per wenditiones ſpirituales funt 
temporales which clauſe is in Ariic* Cleri, cap. 1. in fine. Allo in 
31 H. 6. 13, 14. 31 H. 6. it is ſaid, that the ſtatute de regia probibitione, and recite 
the effect of the ſecond chapter of Artic. Cleri. So as by theſe bookes 
the ſtatute de regia probibitione is the ſtatute of Artic. Cleri: but it 
cannot be ſo conceived in this act, becauſe herein they are diſtin. 
guiſhed as two ſeverall ſtatutes, and ſo in truth in the intendment 
of this act they are: and the treatiſe de regia prohibitione intended 
by this act is that treatiſe de regia probibitions intitled Probibitis 
formata' ſuper artic'. Vide Vet. Mag. Chart. part 2. fol. 7. Raſtall 
abridg. ſtat. tit. 1 6. FP: FE FIFTY 1 
8 (32) Statute of 1 E. 3. cap. 10. is is miſprinted ; for the 
3 400 js 1 E. 3. ſtat, 2. cap. 11. that . any ſuit be in the ſpirituall 
fee, &c. this is court againſt inditers, a prohibition doth lye. This act is in 
affirmed to be a affirmance of the common law. Vide Regiſt. fol. 39. lib. intr. R. 
vm 7. b. tit. Defamation. 4 | 

(33) Ne yet hold plea in any matter where the kings court of righ! 
ought to have juriſdiction.] So provident the makers of this ſlatute 
were to keep both juriſdictions within their proper bounds, a great 
meanes to make both church and common-wealth flouriſh. And 
this is a large and a generall ſaving of the juriſdiction of the kings 

courts of the common law. | Br WD 


z. and laſt Provided nevertheleſſe, where heretofore ſuch 2 cuſtome 
„ _- hath been in many parts of Wales, that of ſuch cattell and other 
goods as have been given with marriage of any perſon, there 

tithes have been exacted and levied by the and curats 

in thoſe parts; which cuſtome being diſſonant from any part 

of this realme, as it ſeemeth, when the country of Wales was 

through civil! diſſention unculted for want of other lufhcient 

profits, that might otherwiſe grow to the curats and miniſter 

there, to have been for that time tolerable (34); ſo now the 

countrie being now well manured and huſbanded, and © 

tithe is duly paid there of corne, hay, wooll, and cheeſe, and of 

other i:.creaſe of all manner of cattell, as it is c | 

other parts of this realme, the ſame cuſtome ſeemes to be 

grievous and unreaſonable, ſpecially where the benefices 

are elſe ſufficient for the finding of the "ſaid miniſters 200 

_ curats: that it be therefore enacted by the authority aforeſai, 

664 ] that from and after the firſt day of May next coming no fuc 
+ * * © tithes of marriage goods be exadted or required of any perlen 


* 


within the faid dominion of Wales, or marches of the fen, 
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any thing in this act contained, or any other act, cuſtome, 


ing. 


preſcription had or made to the contrary hereof notwithſtand- 


(34) To have been for that time tolerable.) Here is firſt to be 
noted, that a cultome once reaſonable and tolerable, if after it 
become grievous, and not anſwerable to the reaſon, whereupon it 
was grounded, yet is to be (as here it appeareth) taken away by 
act of parliament ; for an inheritance once fixed cannot be taken 
away, bat by parliament. Secondly, here is to be noted, that by 
cuſtome a parſon, &c. may have tithes of ſuch things, as are not 


tichable of common right. 


An Expoſition upon the Statute of 1 H. 5. Cap. 5. 


[ 665 ] 


of Additions. _ 


()*DEINES eft et eftablies, que 

en cheſcun briefe originall (1) 
des actions perſonels, appeales, et in- 
diaments, et en queux exigends ſerr* 


agard' (2), que aux noſmes des de- 


fendants en trefs briefes originals, ap- 


pales, et indittments ſoient farts ad- 
dition de lour eftate, ou degree (3), ou 
de meſtier (4), et les villes (5) ou 
hamlets (6), lieux (7), et les counties 
(8) de queux ils fueront ou ſont, ou en 
queux 40 ont ou fueront converſantes. 
Et ji. per proces ſur les dits briefes 
originals, appeales, ou indiftments, en 
queux les dits additions ſoient enterleſſes 
aſcuns utlagaries 2 pronounc ies, 
que ils ſoient woides (9), irrites, et 
tenus pur nul, Et avant les ut- 
lagaries pronouncies les dits briefes et 
endictments ſoient abatus per exception 
du partie (10), per 1a ou en icell les dits 
additions ſoient enterleſſes. Purview 
touts foits, gue meſgz les dits briefes 
daFions perſonels ne ſoient accordants 


4: recordes, er faits\(41) per le fur- 


Pluſage de additions ſui dits, pur 
* ils ne e e 9 


le; clerkes del thancellarie (12), ſouth 


{ue n1/mes tiels briefes iffſeront eſcriptes 


JTEM it is ordained and eſtabliſh- 

„that in every original writ of 
actions perſonals, appeals, and in- 
dictments, and in which the exigent 


ſhall be awarded, in the names of 


the defendants in ſuch writs original, 
and indictments, additions 


ap 
ſhall be made of their eſtate or de- 


gree, or myſtery, and of the towns, 
or bamlets, or places, and counties, 
of the which they were, or be, or in 


which they be or were converſant; 


and if by proceſs upon the ſaid ori- 

inal writs, ap or indictments, 
in the which the ſaid additions be 
omitted, any utlagaries be 2 
ed, that they be void, fruſtrate, and 


holden for none; and that before the 
ies pronounced, the ſaid writs 
and indictments ſhall be abated by 


utlagaries 


the exception of the party, where in 


che ſame the faid additions be omit- 
ted. Provided alwa 


the faid wtits of additions perſonals 


de not according to the records and 


deeds, by the ſurpluſage of the addi- 
tions aforeſaid, cove, that cauſe 
they be not abated; and that the 
clerks of the chancery, under whoſe 

304 | names 


that though 
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ne enterleſſent, ne facent omiſſion des names ſuch writs ſhall go forth writ... | 
dits additions, come deſuis oft dit, ſur ten, ſhall not leave out, or make omic. - © 
peins deſtre punis, et faire fine al roy ſion of the ſaid additions as is aſore 
per diſcretion de le chancellor (13). ſaid, upon pain to be puniſhed, and 
Et commencera ceff ordinance a tener to make a fine to the king, by the 
lieu al ſuit de partie, de la feaſt de diſcretion of the chancellor. And 
Saint Michael prochein enſuant (14). this ordinance ſhall begin to bold 
| Place at the ſuit of the party, from 
the feaſt of St. Michael next enſuing 

forward. Rig 


(4 Ed. 4. f. 10. 6 Rep. 67. Cro. EI. 198. Cro. Jac. 610. Dyer, 46. Rro. Addit. 4, 5. 7, 8, 95 
10. 12. 14, 15. 19. Fitz, Brief, 30. 36. 40. 47. 49. 51. 61. 67. 72. 75. 109. 12 124) 125. 129. 
151. 163. 169. 201. 236. 940. 2 Leon. 183. 200. 3 H. 6. 30. b. pl. 17. 2 Roll, 225. 3 Mod. 139. 
1 Shower, 16. Hob. 129. Mod. Caſes in Law, 52. 8 H. 6. c. 12. 5 El. c. 23.) 


We ſhall, in expounding the words of this act, ſhew what was 

the common law before the making hereof. 

3 H. 6. 30. (1) En briefe originall.] Though it be in writ original, yet if 
4H. % 1. the plea be not holden upon the originall, this act extendeth not to 
35 5 * .. it; as in a recordare to remove a plaint of replevin into the com - 
258 E. 4 9. mon place, becauſe the plea is holden upon the plaint, this act ex- 


* 10F.4. 16. tends not to it. * So 1n a returne of reſcous, thoygh there lycth 
10 H. . 21. proceſſe of outlawry, yet this ſtatute extends not to it, becauſe this 
13H. 7. 21. act ſpeaketh only of writs originall. : | | 
(2) Des perſonels aZions, & c. en gueux tend ferr” . 
9 aff. pl. 1. In an aſſiſe of zavel diſſeiſin, if the diſſeiſin be found with force an 
71 28 449+ armes, a capias pro fine and exigent doe lye for the king; yet the 


defendant ſhall have no addition within this ſtatute, for that the 


originall writ is in the realty, and this act extendeth onely to per- 
ſonall actions. | W 

12 E. 3. 44. b. Aux no/mes des deftydants.). ® Regularly by the common law 
11 H. 6. 11. in every naturall man, having no name of dignity, ought to be named 
25 H. 6. . in all originals, and other ſuits by bis chriſtian name arid firname, 
w E. 4 — and that before this act * ſuffifed; but if he had a name of inferiour 
10 F. 4. 12. dignity (as knight, or banneret) he ought to be named by his 
35H.6-12. chriſtian name and firname, and by the addition of his name of 
* | 666 ] dignity by the common law, whighis implyed in theſe words: aix 

noſmes des defendants. JF CEA ane | 
27 H. 6. 9. If there be a corporation af one ſole perſon that hath a ſee-fim- 
10 H. 6. 1. le, and may have a writ of right, he may. be named in originals, 
13 * 163. * by the common law by his chriſtian name, without an) ſir- 
8 E. 3. 241. name; for the name of his corporation is in lieu of his firname 
24 E. 3.3. (ſome ſay both chriſtian name and firname) as John abbot of D. 
39 E. 3. 17. Ke. John biſhop of N. but otherwiſe it is of = parſon: ſor hee 
35H-6. 122 muſt be named bs his chriſtian name and firname. + | | 
Ns BO * If it be a corporation aggregate of many able perſons; * 
2 k. 4. 10. ” maior and comminalty, dean and. chapter, maſter of an hoſpital and 
18 E. 4. 9. confreres, &c. the (64% 2 , deane, or maſter need not be named by | 
21 k. 4. 138. his chriſtian name, becauſe that ſuch a corporation ſtandeth in lieu 
8, both of the chriſtian name and ſirnaoggmeeedd. 2 

2 H. 6. 29, If a man be created by letters patents duke, marqueſſe, car 7 | 
* 23 40. viſcount, or baron, the dignity is ſo incorporated to him, according 


eis to the Kaze given unto him by eee 


% 
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dy the common law might be named 
the name of his dignity, | 
frecipe Jobanni duci Lancafriæ. And the reaſon thereof is, for 
that the king by thoſe letters patents creates him to the ſtate, ho- 
nour, and degree of duke, et i et ei filum et titulum dicis Lane 
Ge. Labend Sc. et fic in fimilibus. © And albeit a creation by writ 
hath not the ſame words, yet it hath the ſame effect. 


24ded to the chriſtian name, which legally is prenomen, in Latine 
copnomen, quia cem unctum nomen. W 
(3) Seient faits addition de lour eſtate, on degree, ou de meſtier.] 


Degree, gradus & gradiendo,, the degree wherein any ſubject 
ſandeth. So as in legall underſtanding theſe two words are of 
one ſignification, and doe extend to perſons of nobility, of dig- 
nity, and ander the degree of nobility and dignity z as yeoman, 
Kc. and doe extend as well to the clergy as to the temporalty, 
and to graduates and degrees in univerſities in any kind of pro- 


feſhon, v 
State of a lord, 3-E. 5. /eepe. 


plowmen, &c. and the eſtate of a groome attending to huſbandry, 
cap. 13. degree and eſtate of clerkes, | ; 

Degrees applied to all, as well women as men. 

No yeoman, nos lower eſtate then an eſquire. 

Under the degree of a knight or lords ſon. 

Under the degree of a barons ſon, or knight, | 

So as in legall underſtanding, fatus and gradus 


gradum ſervientis ad legem. 
The eſtates and degrees againſt w 


-originall writs may be 


Knights of Saint George, knights bannerete, knights of the 


baronets, eſquires, gentlemen. Theſe are of the leſſer nobility. 


degrees. 


There is another diviſion made in our“ books of leſſer nobility, 
dix. ſome he names of dignities, as all the knights aboveſaid, 
and baronets; and ſome of worſhip, as eſquires and gentlemen. 

Baronets were firſt raiſed and created by king James, of an 
elate to them and the heires males of their bodies! and where in 
lome * ſtatutes and records baronets. are named, it is vitium im- 
nteritance, for that they were knights, which dignity was not de- 
Kendable, nor yet is. Bannerets rightly named. Rot. Parl. 46 E. 3. 
10 10. 50 E. 3. nu. 40. 1 H. 4. nu. 53. Ke. In letters patents, 

Ot. Pat. anno 13 E. 3. m. 13. Will. de la Pool fatum et honorem 
part 2. 15 E. 3. m. 22, 23. & Rot. Pat. anno 7 R. 2. 


Panerett: 
g. otab* Thomas Camois banerettus, &c. 22 E. 3. fol. 18. a ban- 


Eſtate, fatus & flando, the condition wherein any ſubject ſtandeth. 


ca n 
Under the eſtate of 18 t. & cap. 14. of the eſtate of carriers, 


brought, are the queen, conſort of the king, the prince of Wales, 
dukes, * marqueſſes, eaxles, viſcounts, — barons. Theſe are of 
tae greater nobility. | | 


bathe, knights of the chamber, d-wlites cameræ, knights batchelors, - 
Cives, burgenſes, and yeomen, which are of the loweſt eſtates or 


preſeris, ſeu ſcriptaris, and ſhould be bannerets, who were not of 


er, quia nomen habet à wexille, of the banner, &c. Corruptly ba- 1 
| | 32 — "YES" — 
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e by his chriſtian name, and by 5 E. 3. 23. 9g. 
which ſtandeth in lieu of his firname: as 22 *f. 24. 
Nota, nobility 
in a manner in- 


corporated. 


And it is to be obſerved, that ſurngſme is derived of ſur (id ef ) | 
ſuper, and noſme (that is) gamen, quaſi ſuper nomen, becauſe it is ſuper- 


® 37 E. 3. ca. 8. 
22 E. 4. cap. 1. 
8 E. 4 cap. 2. 
13 R. 2. ſtat. 2. 
Cap. Is 


22 E. 4. cap. . 
37 E. 3. ca. 10. 


3 E. 4. cap. 5. 
16 R. e 


20 R. 2. cap. 2. 


24 H. 8. cap. 13. 


8 Elis. cap. 11. 
And fo in the ancient. writ of the call of a ſerjeant, ad flatum et 


® Forteſc. ca. 30. 
14 H. 6. 15. Br. 
tit. Addition 44. 


m. 29. | 
Armigeri, ſeuti- 
feri, unde ſcuta- 
gium, generoſi. 
* 14 H. 6. 14. 
Camb. Brit. 


P- 24+ 

[ 667 ] 
Rot. Parl. 
2 R 2. nu. 13, 
14. 13 R. 2. 
ſtat. 2. cap. 1. 
14 R. 2. Cap». 11. 
16 R. 2. cap. 6. 


Vis, Camb. ubiĩ 
up. 8 
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ronet, in 35 H. 6. 46. for baron, But let us proceed to ſome more 


profitable matter. | | | | 
There have been within this realme ſince the conqueſt diver; 
names of dignities, which are growne to dis-uſe, and in a manner | 
Lib. rubr. 8. Joſt: as, vicedamini, vidamt. Favaſores, wiri (as Bratton faith) 
—_ ” magne dignitatis. Va uaſor enim nibil melius dici poterit, quam wa; 
N fortitum ad valerudinem unde 4 ia 1n divers ancient records. 
Cambden Brit. 123. vavaſores five walvaſores proxime poſt bare: 
locum olim tenuerunt. See Chaucer our Engliſh poet in the Frank- 
lyns prologue, | | 
Some doe hold, that it had been more fit to have revived 
ſome of the ancient dignities, then to have created any of a new 
mvention. ' | 
| We have ſpoken of all the names of dignity, let us now ſpeake 
| | of * names of worſhip. . | | | 
| [quier, armiger, ſcutifer, &c.} In legall underſtanding he is de. 
rived ab armis, que — 22 honoris infignia =—_ In 
' Spaniſh eſeudero, ab eſcudo, id eſt, ſcuto. | 
7 E. 3. cap. 10. In this ſenſe, as a name of eſtate and 


| 37 E. 3. cap „ it was uſed in 
i y WS 4 divers acts of parliament before the making of this act, and * after 
| 20R.2.ca. 2. this act alſo, Et Rot. Parl. an. 1 E. 4. John lord Audeley, an 
' 7 H. 4. 7. ancient and a noble baron, was named Johannes Audeley armiger, 
| 28H. 6. 8. for chat all the reſt of the barons that 2 that parliament 
5 4 3 were knights: and all dukes, marqueſſes, earles, viſcounts, and 


| R.. Pali. ang barons of other nations, or which are not Jords of the parliaments 
5 1 E. 4. of England, are named armigeri, if they be no knights; and if 
| | knights, then are they named milites. | . 
The ſonnes of all the peeres and lords of parliament in the liſe 
of their fathers, are in law eſquires, and ſo to be named. By this 
| ſtatute the eldeſt ſon of a knight is an eſquire. | | 
5 See before ſtat. Gentleman, generoſus, Genti home.) This is alſo a good addition, 
de Militibus, And every gentleman mult, be arma gerens, and the beſt tryall of 
anno! F. 2. a gentleman in bloud (which is the degree of nobility) is 
by bearing of armes. For as in ancient time the ſtatues or Images 
of their anceſters were proofes of their nobility, Which was a ſo- 
lemne and honourable, but yet a cumberſome tryall, whereof, and 
how in time they decayed, the poet ſpeaketh, | 


Jovenal, Stemmata quid facinnt ? quid prodeft 9 lengo 
ſat, 2. Sanguine cenſeri, pitto/que oftendere wultus oy 
Majorum, et flantes in curribus Amylianss, 
Et curics jam dimidios, naſumgue minorem er 
 Corwini, et Galbam auriculis naſoque carentem ? c. 
Pota licet weteres exornent undique ceræ A 
Atria : nobilitas ſola eft atque unica virius. 355 * 


Cicero, Flavia gens obſcura quidem, et fine imaginibus. An 
Cicero. Nobiles ſunt qui imagines generis ſui proferre Poſſunt. SAN x 
So of later times coat-armes came in lieu of thoſe gue? or dee 

images, and are the molt certaine proofes and evidence of nobii an 

and gentry. So as in theſe daies the rule is, nobiles ſunt gui 2 N 

entilicia generis ſui proferre paſſunt. 1255 | ; det 

6 " 2 between an eſquire and a gentleman; of 


J 668 There is ſmall 3 8 
for every eſquire is a gentleman, and every geneman 6 
| gerens, | | And 0 
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And genereſas and genereſa are good additions: and if a gentle- 
woman be named ſpinſter in any originall writ, &c, appeale, or 
-ditement, ſhe may abate and quaſh the ſame ; for ſhe hath as 
right to that addition, as baroneſſe, viſcounteſſe, marchioneſſe or 
dutcheſſe have to the. . 5 

: A man may have an addition of gentleman within this ſtatute, 
if hee be a gentleman by office (though he be not by birth) as 
many of the kings houſhold, and of other lords, be; and * clerkes, 
deing officers in the kings courts of record: and if they be out of 
their office, they are but yeomen; and yet as long as they con- 
tinue in their office, they ought to be named gentlemen, as their 
due addition. 

A gentleman by Þ reputation, that is, neither gentle by birth, 
nor by office, nor by creation, but commonly called gentleman, 
and knowne by that name, is a ſufficient addition within this act. 
And fo was it adjudged in © Caters caſe, Hill, 25 Eliz. in communi 
banco, but if he be named yeoman, hee cannot abate the writ. 

A French knight challenged 4 John Kingſton yeoman, the kings 
ſubje, at certaine points and deeds of armes, &c. unde rex (faith 
the record) wt diitus Fohannes honorabilius in premiſſis accipiatur, 
ihm Fohannem in ordinem ® genergſorum adoptavit, et armigerum 
conſtituit, et cætera honoris infignia conceſſit. And ſuch a gentleman 
or eſquire ſo created, is an addition within this ſtatute. 

* Since the making of this ſtatute, eſquire and gentleman were 
more frequently by force of this act uſed, as additions in originalls, 
&. and afterwards were commonly uſed in deeds and other ſpe- 
cialties. * He that hath taken any degree in either univerſity, 
may be named by that degree without queſtion, being within the 
direct letter and meaning of this act; and if he hath taken any de- 
gree in divinity, he may have the addition of clerke. 

' Yeoman or yeman.] This is a Saxon word geuen gemen, the 
G being turned in common ſpeech (as is uſuall in like cafes) into 
a V. Ins legall underſtanding a yeoman is a free-holder, that 
may diſpend 40 ſhillings, anciently 5 nobles per annum: and he 
i called probus et Jegalis homo. . 

And as of ancient time the * gentleman held per ſervitium ſeuti, 
by knights ſervice, ſo the yeoman held per ſervitium ſocæ, by ſo- 
cage. Of this degree ſee Forteſcue, cap. 25. & 29. 

This degree is a good addition within this ſtatute, and is ap- 
plyed onely to the man, and not to the woman. | 
We have omitted citizens and burgeſſes (albeit they are ſuch 
45 are called to parliament). yet becauſe they are no ſufficient ad- 


2 (being too generall) within this act, we have omitted 
nem. a | 
(4) Miſtier.] i. ars, ſeu artificium, Latin? dicitur, myfterium, 
Angle myſterie. Miſtier derivatur à maiftre, Latin? magiſterium, 
becauſe no man ought to-exerciſe it, but he that is a maller of it. 


Miſter is a large word, and includeth all lawfull arts, trades, and 


becupations, as taylor, merchant, mercer, huſbandman, labourer, 


and the like. But ! ſervant, groome, or fermor are no additions 

within this act, becauſe they are not of any myſterie. And ® cham- 

derer, butler, pantler, or the like, are additions of offices, and not 

of any myſterie or occupation, 

Neither doth this act extend to unlawfull practices, as extor- 

"ner, maintainer, abetter, bereticke; &&“4. | 
i n "1 Trade 
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21 E. 4. 15. 
Lib. int. Raſt. 
108. 10 E. 4. 16. 
28 H. 6. 3, 4. 
7 E. 6. Dyer, fo. 
88. lib. int. fol. 
107. nu. g. de 
gradu hominis 
generoſi, et non 
de gradu homi- 
nis vocat” a yeo- 
man. 


228 H. 6. fo. 4. 4. 


5 E. 4. 33. acc“ 


14 H. 6. 15. 
* 20H. 6. 30. b. 
d Reputatio eſt 


vulgaris opinio, 


ubi non eſt ve 
ritas. 

© Lib. 6. fol. 67. 
Hill. 25 Eliz. in 
communi banco, 
Caters caſe. 

Lib. int. R. fol. 
107. nu. 8. 
Vid. lib. int. fol. 
107. nu. 7. a 
fellow of Cle- 
ments Inne, &c. 
Rot. pat. 

13 R. 2. part 1. 
Nota, the 
creation of a 
©21H.6.bre. 89. 
28 H. 6. 8. 

7 H. 4. 7. 

16 H. 6. 28. 
135 H. 6. 55. b. 
f Lib. 6. fol. 67. 
8 See the firſt 
part of the Infti- 
tutes, ſet. 464. 
2 H. 5. cap. 3. 
See the firſt part 
of the Inſtitutes, 
ſect. 95 
u Forteſe. ea. 25. 
& cap. 29. 

1 Mn: 4+ 16. 

1 H. 4. cap. 7. 
2 H. 4+ Cap. 21. 
7 H. 6. 4. 
410. 
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Trade d icitur & tradendo, quia tradit nobis nece/aria : 
word is Cnr, Craft, bodies craft, id eft, trade. 2 en 
14 H. 6. 15. If a man have divers arts, trades, or occupations, he may be 
5 E. 4. 33. named by any of them: but if a gentleman by birth be a mercer 
[ 669 ] (as many younger ſonnes of gentlemen be bound prentices to art: 
and trades in London, and elſewhere) if be in an originall, & 
be named mercer, or of any other trade, whereof hee is in truth, 
he may abate the writ, &c. for he ought to be named by the de. 
gree of a gentleman, becauſe it is worthier then the addition of 
any myſterie. | 
A 6. 4. And ſoit is, if one man be a duke, a marqueſſe, earle, viſcount, 
*E , $ _ and baron, all theſe dignities ſtand diſtinctly in him, and the greater 
35 H. 6. 12. drowneth not the leſſer, yet ſhall hee be named in originall writs, 
&c. by the worthier dignity, viz. by the name of a duke onely 
within this act. | f 
Having diligently obſerved the order of this act, we find, that 
in ſome caſes the order thereof is obſerved, and in others not. In 
appeales and inditements of treaſon or felony, &c. againſt the 
greater nobility, as dukes, marqueſſes, the order of the ſtatute is 
purſued, wiz. For, 1. the eſtate and degree (for example) of a 
duke, &c. is named, and after the towne and county. Edwarde: 
dux Buckingham nuper de NM. in com Glowe*. And fo it is when 
one is named of a cities, which is a countie of it ſelſe, the like 
2 is obſerved: as J. S. pannarius de London in com civitatis 
ondon. | 
But in caſe of the leſſer nobility, and all other under them, the 
towne and county are named before the addition: as, Th. C. nner 
de D. in com M. miles. Jo. C. nuper de D. in com M. armiger. N. C. 
nuper de D. in com M. merchant, &c. 
7 H. 6. 30, (5) Et les villes, ou hamlets, on lieus, et ler counties.] Vill. For 


22 H. 6.29. theſe ſee the firſt part of the Inſtitates, ſect. 171. And if there be 
21 E. 4. 5t. 


of D. for there is no ſuch towne. 
(6) Hamlets] See the firſt part of the Inſtitutes, abi fup. And 


it is at the election of the party to name him of the hamlet or 


towne. a 
(7) Lieus.) Theſe be underſtood of places knowne out of any 
towne or hamlet. 14 H. 6. 24. 35 H. 6. 30. 21 E. 4. 89. 4 E. 3. 


129. 19 E. 3. bre. 467. 7 H. 6. 24. 37. 20 H. 6. 30. 7 H. 4 27. 


17 E. 3: 56. 43 E. 3. 5. | 
Bract. lib, 3. fol. By the ancient common law of England, ſecundum antiquam con- 
124+ b. ſuetudinem dici poterit de familia alicujus, qui hoſpitatus fuerit cum alio 
29 H. 6. 1. per tres noctes, et wocatur Hoghenehyne. <A 


(8) Counties.) See the firſt part of the Inſtitutes, ſect. 61. 


& 248. 


See the firſt part But ſeeing that ancient boroughes were firſt townes, and cities 


of the Inſtitutes, were formerly boroughes, if a citie be a countie of it ſelfe, wherein 


wy. 2 are divers pariſhes, yet the addition de London, or nuper de Londin, 


27 H. 6. 4. is ſufficient within this ſtatute. 

4 E. 4 10. »The addition of a pariſh, if there be two or more aig 

5 E. 4. 142 within it, is not good, but if there be one towne, the addition C 

.. vb 8 Pariſn is good within this ſtatute : and it ſhall not be = 

35 fl. 6. — it be not pleaded) that 5 05 ** more towns then one in ine 
8. 4. 41. ariſn; for non prefumitur pluralltang. | 

1511 20. 4 This ſlatute extends not to ſome caſes, though the defendant be 
* B, 2 | 

LE. 1 7 lib. 4. pol. 14. Arundell. | | 0 ok 


D. major, and D. minor, and not D. tautum, he cannot be named 


Stat. de 1 H. 5. Cap. 3. Of Additions. 


not named of any towne, hamlet, or place. » As in an action of 
debt, the writ is, præcipe R. G. rectori ecelgſiæ de T. without al- 
ledoing in what town, hamlet, or place he is dwelling. So if the 
4r:ipe in an action of debt be, Prec* Th Chaſe cancellario ani werf. 
41% Oxon”, without ſaying de Oxenia. So in a writ brought againſt 
the huſband and his wife, or the abbot and his commoigne, the 
plaintife need not ſhew in what towne, &c. the wife or commoigne 
dwell; for the law ſhall intend eng ever intendeth the beſt) 
that the parſon is reſident upon his reQory, the chancellor upon 
his office, the wife with her huſband, and the monke with his 
ſoreraigne. * EY, l 

? The addition as well of the eſtate, Ape or myſterie, as the 
towne, hamlet, or place, ought by force of this act to be alledged 
in primo nomine; for the proper uſe of an alias did is, to agree 
with the record, or ſpecialty whereupon the writ is grounded, and 
is not traverſable. 

The addition of the eſtate, degree, or myſtery ought to be by 
ſorce of this act, as the defendant was of at the day of the writ 
purchaſed, and not with a nuper, as nuper armiger, nuper monachus, 
aut nuper comes de D. c. but a aper may be of the towne, &c. be- 
cauſe men doe often remove their: habitation. And this diſtinction 
appearech by the act it ſelfe, by reaſon of theſe words in the act, 
relating to the townes, hamlets, &c. Ou ils fuer, ou ſont. 

The end of the purview of this act was, that the perſon of the 
defendant in originalls, &c. where proceſſe of outlawry did lye, 
ſhould be ſo deſcribed by certaine additions, as one man might not 
be troubled for another. See other ſtatutes made to the ſame 


end. 8 H. 6. cap. to. * 6H. 8. cap. 4. 5 E. 6. cap. 20. 31 El. 
cap. 3. & 9. | us Yb 8 | 

(9) Ali utlagaries ſent pronounce, que ils foient woides, fc.) This 
being a judgement in law is interpreted to be made void by a writ 
of error, or by the plea of the party coming in upon a cap. uilegat”, 
according to the courſe of the common law ; for though the words 
of the ſtatute be woides, yet it is but voidable by a writ of error, 
or plea; which is worthy of obſervation. 19 H. 6. fol. 1. 8 H. 6. 
cap. 10. pl. com. 137. b. 7 H. 6. 27. 39. 10 H. 6.8. 11 Hl. 6. 
19. 67. 19 H. 6. 58, &c. 20 H. 6. 20. 21 H. 6. 23. 55. 37 H. 6. 
1. 38 H. 6. 1. 22 H. 6. 18. & 23. 36. 30 H. 6. 1. 21 E. 4. 94. 73. 
E. 4. 2. 2 E. 4. 10. 4 E. 4. 10. 41, 42. 22 E. 4. 37. 10 E. 4. 
13. 5 H. 7. 16. | 
Dyer, 213, 214 1 ne © 3 

(10) Per exception du parties] But if the defendant, albeit hee 
bath not ſuch addition as this act requireth, yet if he appeareth 


upon proceſſe, and plead, taking no advantage thereof by excep- ? 


— 


uon, he hath loſt the benefit of this act. WF A IF E) 
(i) Ne. gent accordant al records er faits, c.] Abundans cau- 
'cla non nocet; but if the addition preſcribed by this act had varied 
from the record or deed, yet being injoyned by act of parliament 
to be contained in the writ, &c. ſuch variance ſhould not have 


. 


abated the writ, albeit this clauſe. had been omitted; but yet an 
Clerici 


Et que les clerkes del chancerie.} i. e. les courſetours. 

curſu, that make out originall writs. Of theſe there be in che 
cuancery twenty in number. To every of theſe are appointed cer- 
$2192 counties, and are a corporation of themſel ves. 
® (12) Defre 


act of parliament cannot be made too plaine. | 
a 297 


11 H. 7. 5. 21 H. 7.13. 3 El. 192. b. 4 El. 


P Alias dictꝰ 
30 H. 6. 5. & 6. 
32 H. 6. 33. 
36 H. 6. 28. 


4 E. 4. 10. 


* Dyer, 4 Eliz. 
213 214. 


7 H. 6. 37. 

35 H. 6. 12. 
E 4. 

Vid. Br. tit. er- 


21 E. 4 95s 


Fleta, libs 2. ca. 
12. 14 15 H. 83. 
Caps 8. F * 


13) Petre punies, et faire fine per le diferetion dil chaxce!),. 
Th extendeth to the — of the great ſeale, as often 00 
where op been obſerved, 1 ; 

(14) Er commencera ceft ordinance a tener lien t de part 
la 77057 de &. Michael Fro enſuant.) ee 
15 Paſch' 1 H. 5. And this ſtatute was made, hen acts of par- 


liament were not printed, but were by the ſherifes proclaimed in 
every county (as elſewhere hath been ſhewed;) and therefore tio 
the end the ſubject might take notice thereof, day was given by 
this act untill the feaſt of Saint Michael the archangel following; 
but at the kings ſuit this act began preſently, for that the kings 

learned councell were attendants in parliament, and had ſufficien: 
notice of this act. | 


An Expoſition. upon the Statute of 27 H. 8. 
ca. 16. intitled, An Act concerning Inrol- 
ments of Bargaines, and Contracts of Lands 
and Tenements. 


BE it enacted I authority of this preſent parliament, 

that from the laſt day of July, which ſhall be in the yeare 
of our Lord God 1536. no mannors, lands, tenements, or other 
hereditaments ſhall paſſe, alter, or change from one to another, 
whereby an are of inderitance or E be nals (7), 
or ke elle in day perian or pe, e 
to be made, by reaſon onely of any bargaine (2) and fale there- 
of (3); except the ſame ine and ſale be made by writing 
(4) indented (5), ſealed inrolled (6)-in one of the kings 
courts of record at Weſtminſter (7), or. elſe within the fame 

ies where the ſame manors, lands, or tenements 


the date of the fame writings indented (10), the fame cf 
retulorum, or juſtices of the peace, and clerke, taking for the 
inrolment of every ſuch writing indented before them, wher- 
dhe laud compriſed in the fame writing exceed, not the feu 
value of 40 ſhillings, 25. (11) that is to ſay, 42d. to. the } 

tices, 12d. to the clerke, and for the inrolment 
ſuch writing indented before them, wherein the land 
exceed the fumme of 40 ſhillings 58. 

ſay, 28. 6d. to the ſaid juſtices, and 28. 6d. to the faid 
for the inrolling of the ſame, And that the clerke'of the 
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Of Inrolments of Bargains, &c. 


within every N ſhall ſufficiently 
"roll and in in parchment (12) the fame deeds or writ- 
ings indented, as is aforeſaid, and the rolls thereof, at the end of 
every yeare ſhall deliver unto the cu/tes rotulorum (13) of the 
ume county for the time being, there to remaine in the cuſtody 
of the ſaid cu/fos rotulerum for the time being, amongſt other 
records of every of the ſame counties, where any ſuch inrol- 


for the time 


ments ſhall be ſo made, to the intent that every that hath 


to doe therewith may reſort and fee the effect tenour 
every ſuch writing ſo inrolled. | 


(1) Of inheritance, er freehold ſhall be made, c.] Aſter the ſta- 
tote of 27 H. 8. cap. 10. of transferring uſes into poſſeſſion. If a 
man by his deed had bargained, and fold for valuable conſidera- 
tion, any lands, &c. of any eſtate of inheritance, free-hold, or for 
yeares, the ſame had been executed by the ſaid act of 27 H. 8. 
cap. 10. Now this act of inrolments reſtraines onely eſtates of 
inheritance and free-hold; and therefore bargaines and ſales for 
yeares, for what number ſoever, are not reſtrained by this act, 
though it be not by deed indented nor inrolled, 

(2) By reaſon an. of any bargaine, SY If a man for valuable 
conſideration by deed indented doe bargaine and fell lands to 
another and his heires, and before the deed be inrolled he levieth 
a fine, or maketh a feoffment to the bargainee and his heires of the 
ſame lands, and after, and within the fiæ moneths the deed is in- 
rolled, the bargainee ſhall be in by the fine or feoffment, and not 
by the bargaine and ſale, both by reaſon of this word only, &c. 
and that the eſtate by the common law veſted ſhall be preferred. 

(3) Of any bargaine and ſale thereof.) Firſt, what is a bargain 
and ſale? &c. A. bargaine and ſale is a reall contract “ upon va- 
luable conſideration for paſſing of mannors, lands, tenements, or 
hereditaments by deed indented and inrolled within fix moneths 
after the date of it, without livery of ſeifin, or attornement of 
tenants. | | 

If che bargainor be in poſſeſſion, this is a facile and ready aſſurance, 
but the feoffment reduceth and reſtofeth the poſſeſſion to the feoffor, 
and paſſeth the land to the feoffee, though the feoffor had been diſ- 
ſeiſed, &c, and the inrolment is not pleadable as the feoffment is. 

Secondly, whether theſe words of. [bargain and ſale] only, or 
equipollent words may be uſed, &c. to take effect by force of this 
ſtatute? Though it be good to uſe thoſe words mentioned in this 
att, yet are they not of neceſſity to be uſed; for whatſoever word 
upon valuable conſideration would have raifed an uſe of any lands, 
tenements, or hereditaments at the common law, the ſame doe 
amount to a bargaine and ſale within this ſtatute: as if a man by 
ceed indented and inrolled according to this act doth covenant for 
valuable conſideration to ſtand ſeiſed of lands to the uſe of another, 
xc. this is in nature of a bargaine and ſale within this act. 

A. ſeiſed of certaine lands in fee, demiſed the ſame to C. for life, 
tte remainder for life reſerving a rent at the feaſt of Saint Michael, 
11d of the annuntiation; A. by indenture, in conſideration of 50 
Pounds, doth demiſe, grant, ſet, and to farme let the ſame lands to 

for g9 yeares, reſerving a rent at the ſame feaſts preſently, and 
C the lelſee for life did not attorne; and it was adjudged, _— 

5 : 
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Lib. 2. fol. 36. 
Sir Rowl. Hey- 
wards caſe. 

Lib. $. 

Foxes = 


[ 672] 


Trin. 33 Els. in 
communi bance, 
int'Ric. Libbear. 
plaintife en 
waſte, & Eliz. 
Hyad defendant 
lib. 5. fol. 71. 
Hynds caſe. 
pl. com. 307. a- 
30 H. 8. tit. at- 
rornement, 


Br. 29. 


19 H. 6. 6. 


Lib. $. fol. 93, 
94. Foxes caſes 


Lib. 7. fol. 40. 

Bedles caſe. 

Lib. 8. fol. 93, 

25 Foxes cate, 
id. int. Co. 

I 16. a. b. 


Lib. 8 fol. 93. 
2 Foxes cale. 
id, Ii. 2. fo. 35. 
Sir Rowlang 
Heywards caſe. 
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Lib. 11. fol. 25. 
a. Harpers caſe. 
Lib. 2. fol. 176. 
Mildmayes caſe. 


faid demiſe and grant upon the conſideration of 50 pounds amount 


Stat. de 27 H. 8. Cap. 16. 


ed to a bargaine and ſale for the ſaid terme. 80 if a mt ma 
for valuable conſideration doth. by deed indented and inrolled alien p 
or grant the land to a man and his heires, &c. this is a bargaing y 
within this ſtatute, et /ic de fimilibus, But inaſmuch as the inten- a 
tion of the parties is the principall foundation of the creation of " 
uſes, if by any tlauſe in the deed it appearerh, that the intention of on 
the parties was to paſſe it in poſſeſſion by the common law, there lor 
no uſe ſhall be raiſed: and therefore if any letter of attorney be * 
in the deed, or a covenant to make livery, or the like; there no- 1 55 
thing ſhall paſſe by way of uſe, but according to the intention of (ue 
the 22 poſſeſſion by the common law. And albeit no valuable N 
confideration be expreſſed in the indenture, yet if any were given, det 
the ſame may be averred, and the land doth ulicieiitly palle. exe 
A. by deed indented and inrolled in conſideration of 100 pound Sr 
paid by B. bargaineth and ſelleth the land to B. C. and D. parties It 
to the indentures : in this caſe the land paſſeth to them ll; fv be 
although the valuable conſideration be expreſſed to be paid by one; 2. 
yet it muſt be intended, that it was raid for them all, to the end, fol 
that the land may paſſe to them all, according. to the meaning of 2 
all the parties, and a conſideration given by one of the parties, i: m 
ſufficient to convey the land to them all. | 80 * 
(4) Except the ſame bargaine and ſale be made by writing.) Firt, a 

it muſt be by writing, and not by print or ſtamp. | — 
Secondly, it muſt be written in parchment or paper, and nct * 
upon wood, ſtone, lead, or other materiall. _ | — 
(5) indented.) If the deed begin, Hæc indentura, ot, This in- 
denture, yet if the deed be not indented, it is no indenture; but 2 
if the deed be indented, though the deed doth begin, This deed r 
made, without mentioning the word of indenture, yet is it a writ = 
ing indented within this flatute. | 3 | — 
In an action of debt between Scudamore and others plaintifes, li 
and Vandenſtene defendant, upon an indenture of charter party the mi 
caſe was this: the indenture of charter party was made between bet 


See the firſt part 
Of the Inſtitutes, 
fe. 65. fol. 52. 
Obligation 16, 


Scudamore and others owners of the good ſhip, called B. whereof 
Robert Pitman was maſter, on the one partie, and Vandenſtene on 
the other party. In which indenture the plaintiſe did covenant 
with the ſaid Vandenſtene and Robert Pitman, and alſo Vanden. 
ſtene covenanted with the plaintife and Robert Pitman, and bound 
themſelves to the plaintife and Robert Pitman for performance ol 
covenants in 600 pounds. And the concluſion of the ſaid indenture 
was, „In witnefſe whereof the parties aboveſaid to theſe e 
« indentures have put to their ſeals.” And the ſaid Robert Pitma 
to the ſaid indenture put his band and fea], and delivered the fame 
The defendant in barre of the ſaid aQtion pleaded the releaſe of 
Pitman, &c. whereupon the plaintife demurred. And it was ad- 
judged, that the releaſe of Pitman did not batre the plaintife, be- 
cauſe hee was no party to the indenture. And the diverſity was 
taken and agreed b:tweene an indenture reciprocal betweene 
parting on the one ſide, and parties on the other fide, as this Vas! 

r there no bond, covenant, or grant can be made to or with an} 
that is not party to the deed. +. But where the deed indented 15 nt 
reciprocall, but is without a between, &c. as, omnibus Chrift 
libus, c. there a bond, covenant, or grant may be made to aver 
Ow perſons, hag, Wy (6) hol 
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(6) 4nd inrollad.] Albeit the indenture (as hath been ſaid) 39 E. 3. 39. 
may be either of parchment or paper, yet the inrolment muſt be in % F. 3. 5. 
varchment onely; and ſo it is expreſſed in the clauſe of inrolment 

by the clerke of the peace, vir. That hee ſhall ſufficiently inroll 

and ingroſſe ® in parchment the ſame. And ſo much is implied, ® Nota. 
when the inrolment is in any of the kings courts of record at Weſt- 
minſter; and ſo was itadjudged, as M. Plowden cited it before the 
Jords in parliament, azzo'23 Eliz. in the great caſe between Herbert 
and Vernon, which I beard, and obſerved. — 

A deed knowledged by the huſband and wife ſhall by the com- 
mon law be inrolled onely for the huſband, and not for the wife, by 
reaſon of the coverture, and though it be inrolled for both, it bindeth 
her not, Otherwiſe it is by cuſtome, and none hath power to 
examine a feme covert without writ. 29 H. 8. tit. Faits inroll' 
Br. 14. 7 E. 4. 5. Vid. 34 H. 8. ca. 22. 18 E. 8. 29. 45 ail. 8. 
14 E. 3. execution 73. 19 R. a. eſtoppel 281. 21 E. 3. 43. 24 E. 3. 
64. 21 Elia. Dyer, fol. 363. Kelwey 12 H. 2. fol. 4. Kc. 12 H. 4. 
A 29 H. 8. faits inroll Br. 15. lib. 10. Mary Portingtons caſe, 117 
| _ infant acknowledgeth a recognizance, ſtatute merchant, ſta - Vid. Regiſt. fol. 
tute ſtaple, or 1 in the nature of a ſtatute ſtaple, or inroll 150, F. N. B. 
an obligation, in all theſe caſes he muſt avoid it in an ata guerela, 3 — br 
during his minority; for it maſt be tryed by inſpection, and theſe — 
concerne but perſonall duties. But if an infant bargaine and ſell 7 E. 4 5. 13 E. 
lands which are in the realty by deed indented and inrolled, he may 3. audit. querela 
avoid it when he will; for the deed was of no effect to raiſe an uſe: 3825 E. 15 76. 
and this ſtatute is to be intended of law full and effectuall bargaines 67. 28 k. 3. 
and ſales, and ſuch as would have raiſed uſes at the common law, audita quer. 27. 
and doth onely reſtraine the execution of them that be of effect, 8 H. 6. 30. 
except the deed be ĩnrolled. And this ſtandeth with the reaſon of 1 4 51. 

the common law, that none but effeRuall deeds ought to be inrolled; Hs + 
and therefore a deed of feoffment ought not to be jarolled before 43 F. . 3. 
livery, But in caſe of a. fine the infant muſt reverſe it during his 16 H. 7.5. 
minoritie: for the conuſance is taken by force of the kings writ 44 E. 3. 7. b. 
before a judge, and is voidable by the common law. * = 

That upon a bargaine and ſale. by deed indented and inrolled, a 

rent may be reſerved, for the uſe and poſſeſſion paſſeth tanguam uno 

Aatu. See lib. 2. fol. 54+ in Sir Hugh Cholmleys caſe. 

\ (7) in any of the. bling towures ef record at Wfiminſter.) . That . 
u, in the kings bench, the chancery, the common - pleas, and the 1 674 ] 
exchequer. And though the words be, at Weſtminſter, for that at <> 
the time of the making of this act, theſe courts were there; yet if 

 Ueſe be adjourned into another place, the inrolment may be in any 

of theſe courts; for the inrolment is confined to the courts, where- 

(8) Or elſe in the lame county, &c. before the cuſtos ra- 

worum, and two juſtices of peace, and the clerke of the peace, . 


6 +. ard W's; 3. * | 12 y | ww 
(9) Cuftes 7, This officer is a juſtice of hence, and is of the 37 H. 8. cop. 3. 
gift of the lord 3 or lord keeper, and * may exerciſe his 3 E. 6. cap. 1. 
office by de uty. He hath the keeping of all bargaines and ſales | 
by deed K and inrolled, and o* all the records and rolls of 
the ſeſſions of peace, o and of the commiſſion of peace it ſelfe, and * g E. 1.2, 
auf he taketh the name of bis office to put him in mind of his 10 H. 7. 7. 

„ He hath the gift of the clerkſhip of the peace, to aan 

RC N | N 
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Dyer, 5 El. 218. 
Paſch' 4 El. rot. 


$12. adhudge fur 
demurrer, Pop- 
hams caſe, | 
Lib. int? Coke 
fol. 596. ; 
Lib. 5. fo. 1. b. 
Claytons caſe. 


that it beares date, unleſſe the contrary be proved. And it is the 
beſt courſe (according to the intendment of law) to deliver it the 


Lib. 5. fol. 1. b. 
Ctaytons caſe, 
abi ſup. adjudge 
Trin' 2x Eliz. 
in communi 
banco 6 E. 6. 
faits inrol Br. 9. 
per les juſtices. 


Nota, except 
is more then 


Trin* 42 Elis. 
rot. 1077. in 
communi banco 


In repl. 


of the feire fur brought, which was traverſed by the other part). 
And the truth of the caſe, being by long plead: 


knowledged, by deed indented for money, had bargained and fold 
the ſaid land to another, and the deed was infolled 20 Nov. follow- 


165751 


way is to inroll it after the day of the date. Aud yet where it hath a 
date, and is delivered after, it ſhall take effect to paſſe from 


any eſtate of inheritance or freehold, ® except the deed be inrolled. 
So as by the common law and the ſtatute of 27 Hen. 8. of uſes, it 
ſhould have paſſed. And by the words of this ſtatute, when the 


bargainee was in judgement of law ſeiſed of that land, from - 
delivery of the deed. And it was reſolved, that neither the deat 


5% Stat. de 27 H. 8. Cap. 16. \ 


by himſelfe or his deputy, but he continueth no longer in his 
then the cuſtos rotulorum doth. 1 Place 
(10) The ſame inrolment to be bad within fix moneths nes: 
after the date of the ſame writing indented.) The fix moneths ſhall 
be accounted after the computation of 28 dayes to the moneth 
After the date, and after the day of the date upon this act ĩs all one: 
ſo as the date it ſelſe is taken excluſive. And yet in the report of 
juſtice Daliſon it is ſaid, that it was holden anne 4 Eliz. that if it 
be inrolled the ſame day it beares date, it is ſufficient; but the ſafer 


the bargainor from the delivery; for then it became his deed, and 
not from the date : but the deed muſt be inrolled within fix moneths 
after the date. | K | 

Every deed ſhall be intended to be delivered on the ſame day 


ſame day that it beares date. But if the deed indented hath no 
date, then the day of the delivery is the day of the date of that 
deed, and may be inrolled within fix moneths after the delivery. 
And when the deed is inrolled within the ſix moneths, then it paſſeth 
from the delivery of the deed. And albeit after the delivery and 
acknowledgement, either the bargainor or the bargainee dye before 
inrolment, yet the land paſleth 4 this act; for the words thereof 
be : No mannors, lands, tenements, or hereditaments ſhall paſſe of 


deed is inrolled, it paſſeth ab initio. 

Between Andrew Mallery plaintife, and Jennings and others 
defendants, the caſe was this: one Sewſter was ſeiſed of certame 
lands in fee, and knowledged a recognizance to Turner, whoſe 
executrix brought a ſcire fac* upon the recognizance bearing date 
the ꝙ day of November, az. 41 Eliz. againſt Sewſter, and alled 
him to be ſeiſed of the ſaid lands in deminicoſuo, ut de feodo, the 


diſcloſed to the 
recognizance 


court, was this: Sewſter 7. die Novemb. before 


ing. The queſtion was, whether Sewſter was upon the whole 
matter ſeiſed in fee the 9 day of November, the deed being not 
inrolled untill the twentieth of the ſame November. And it wi 
adjudged une voce, that Sewſter was not ſeiſed in fee of the land 
the 9 day of November, for that when the deed was inrolled, the 


of the bargainor, nor of the bargainee before inrolment, ſhall 
hinder the paſſing of the eſtate. And that a releaſe of a tran 
to the bargainee before inrolment is good. 80 as it hold . 
relation between the parties by 6&ion of law but in point ee 
as well to them as to ſtrangers alſo. + And that a recovery 4 

againſt the bargainee before inrolment {the deed indented . 
after within ſix moneths inrolled) is good, for . 
gainee way tenant of the freehold in judgement of law at the 10 


X / /! 


„ 8. 2.8% K 4 8 8 6 


Of Inrolments of Bargaines, &c. 


cf the recovery. © And non refert; when the deed indented is know- 
]edged, fo it be inrolled within the fix moneths. And all this was 
efterwards affirmed for good law by the court of common pleas 
Trin' 3 Jac. regis, upon a ſpeciall verdict given in an gjectione firmæ 
hetweene Lellingham plaintife of the demiſe of Thomas Fitzher- 
bert eſquire, and Alſop defendant: and further, it was there re- 
ſolved, that if the bargainee of land after the bargaine and 
ſale, and before the inrolment ' doth bargaine and ſell the 
ime by deed indented and inrolled to another; and after the 
ürſt deed is inrolled within the ſix moneths, the bargaine and 
ale by the bargainee is good: but there in the principall caſe, 
in reſpect of the ſpecial manner of the 2 of the meane 
bargaine and ſale, the court being divided, wiz. three judges 
againſt two, judgement was given againſt it. | 
The day of the moneth, and the yeare of our Lord and Saviour 
Chriſt, and the yeare of the kings raigne are the uſuall dates of 
deeds, And the day of the moneth by the nones, ides, or kalends 
is ſufficient, po | AER IVY | 2 
(11) The ciffos rotulorum, or juſtices of the peace, and clerke, 
taking for the mrolment ' of every juch æuriting, &c. two ſhillings, 
c.] A good preſident, when parliaments appoint new labours, 
c. that they would alſo limit and ſet downe in certaine what fees 
hall be taken for the ſame, as here it1s-done, © oo 
(12) The clerke of | the peace ball ſufficiently inroll in parchment, 
&.] Of this ſomewhat hath been ſaid before. mos ge nb 
(13) Shall deliver tbem to the cuſtos rotalorum.] For (as hath 
been aid) he is the keeper of the records and rolls of the ſeſſions of 
the peace of that county. | | ee ae 


Provided alwaies that this act, nor any thing therein con- 
tained, extend not to any manhor, lands, tenements, or heredi- 
taments, lying or being within any citie, borough, or towne 
corporate within this realme, where:n the maiors, recorders, 
chamberlaines, bailifes, or other officer or officers. have au- 
Hority, or bave lawfully uſed to inroll any evidences (14), 
deeds, or other writings - within their precinét or limits: 
15 as in this act contained to the contrary notwith- 


(14) Tn any citie, borough, or , towne corporate, wherein the 
dal, Ke. have authority to inroll evidences, &c. ] Reſolved by 
the opinion of the juſtices of both benches, that a bargaine and 
ale for valuable consideration of houſes, or lands in London, &c. 


in any city, &., are exempted out of this act: and at 
the common law ſuch abargaine and fale by word only raiſed an 
un — the ſtatute of 27 H. 8. cap. 10. doth transferre- the uſe 
On. E wein 9 e 1 

Viva the makers of this act had appropriated the inrolment of 
: ndentares of bargaine and ſale to the kings foure courts afore- 
t was neceſſary to make a'proviſion-for cities, &c. which bad 
Mhority to inroll, and that there ſuch bargaines and ſales ſnould be 
Wolled. Sed defunt verde: for by the words, the mannors, lands, 


e 4% Fo © tenements, | 
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, . 
Trin. 3. Jac. in 
communi banco 
in eject. firmæ 
between Lelling- 
ham plaintife, 
and Alſop de- 
fendant. 


6 El. Dyer, 229. 
in Chilberns 
caſe. 


by word onely is ſufficient to paſſe the ſame; for that houſes and 
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676 Stat. de 32 H. N. Cap. 5. Of Executions, 


tenements, and hereditaments are exempted out of tha ſaid ad, 
without any proviſion for inrolment within thoſe cities, &e. 
Hill. 20 E. 1.in If a deed be ſhewed in court, or in the cuſtody of the court, and 
banco Rot. 100. by miſchance the ſeale is broken off, the court inroll the deed 
domerſet. in court for the availe of the party. * 
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[677] An Expoſition upon the Statute of 32 H.8. 
Cap. 5. Of Executions. _ 


= 
. 5 
* # o 


HEREAS before this time divers and ſundry perſons 
; have ſued executions, as well upon judgements for then 
given of their debts or damages, as upon ſuch ſtatutes merchants, 

utes of the ſtaple, or neee them 
before made, recognized, and knowledged; and thereupon ſuch 
lands, tenements, and other hereditaments, as were lyable to the 
ſame execution, have been by reaſonable extent to them de- 
livered in execution for the ſatisfaction of their faid debts and 
damages, according to the lawes of this realme. Nevetthe- 
leſſe, it hath been ofteritimes ſeen, that ſuch lands, tenements, 
and hereditaments ſo delivered, and had in execution, have 
been recovered, or lawfully deveſted, taken away or evicted 
gees or recogni- 


preſent parliament, that if hereafter any ſuch 
ments, or hereditaments, as be, or ſhall he had and deliver: (3 
to any perſon or perſons in execution (1), as 182 en 
any jult and Tayfull title, matter, condition, r eiue (e“, +a 
takel 


FY 
4 
* 


vithall the fald lands, tenements, ahdhereditangents were J 
Zed, and bound, at fuch time as they. were dane ae ts 
de execution, ſhall happen to.berecarera e 
taken, or evicted (5) out of, and from the pollethion 4 10 


* 
* 


Stat. de 32 H. 8. Cap. 5. Of Executions. 677 


perſon and perſons as now have and hold, or hereafter ſhall have 
ind hold the ſame in execution, as is aforeſaid, without any fraud, 
geceit, cov in, colluſion, or other default of the faid tenant or te- 
nants by execution, before ſuch time as the ſaid tenants by execu- 
tion their executors or aſſignes (6) ſhall have fully and wholly le- 
viedor received the ſaid hole debt (7) and damages, for the which 
the ſaid lands, tenements, and other hereditaments were delivered 
(8) and taken in Execution, as is aforeſaid: then every ſuch re- 
coverer, obligee, and recognizee ſhall and may have and purſue 
z writ of ſcire facias out of the ſame court (9), from whence 
the aid former writ of execution did proceed againſt ſuch perſon 
or perſons, as the ſaid writ of execution was firſt purſued, [ 678 
their heires, executors, or affignes of ſuch lands, tenements, þ «£656 
or hereditaments, as were or been then liable or charged 

to the ſaid execution, retornable into the ſame court at a 

certaine day, being full forty dayes after the date of the fame 

wnt, . | 
At which day. if the defendant, being lawfully warned, 
make default, or appeare and doe not ſhew and plead a ſuf- 
ficient matter or Cauſe, other then the acceptance of the 
fad lands, tenements, and hereditaments, by the ſaid former writ 
of execution, to barre, avoid, or diſcharge the ſaid ſuit for the re- 
ſidue of the ſaid debt and damages remaining unlevied, or un- 
received by the faid former execution: then the lord chancellor, 
or other ſuch juſtice or juſtices, before whom ſuch writ of 
ſire facias ſhall be retornable, ſhall make eftſoones a new writ 4 
or writs out of the ſaid former record of judgement, ſtatute | 
merchant, ſtatute ſtaple, or recognizance of Hike nature and 
effect, as the ſaid former writ of execution was, for the levying 
of the reſidue of all ſuch debt and damage, as then ſhall appeare 
to be unlevied, unſatisfied, or unpayed of the whole ſumme or | 
ſummes in the faid former writ of execution contained: any . | 
law, cuſtome, or other thing to the contrary hereof,” heretofore 2 | 
lech in any wiſe notwithſtanding, © | 
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(1) That if hereafter any ſuch lands, tenements, or heredita- See before the 
ments, as Be or ſhall be had and delivered to any perfon in execu- ſtatute of W. a. 
tion, &c. SEES | cap. 18. and the 
(2) Such Jangs.) This hath relation to the preamble, where * . 
— 7 are rehearſ foure kinds of executions "thoſe lands, &c. o what execue 
rſt, upon judgements : 2, upon ſtatutes merchant: 3. ſtatutes of tions this act _ 
me ſtaple: 4. recognizances. Theſe recognizances bee of two 8 Fung RO 
du one, uſuall recognizances taken in any of the kings courts W. 7 — be 
f record at Weſtminſter: another, in nature of a ſtatute ſtaple, by Judgements, apd . 
te ftature of 23 H. 8. cap. 6. This conuſee of the katare ſtaple cap, 45: forre 
taker in this ſtatute is called obligee, becauſe in them both the 228 of 
le of the party is put, and the s tenant by elegit upon judgements 2 Burnel 


hn wf ne All bold the land, &c. untill he be anfivered his 11 E., 1. & 0 
5 t without miſes, colts, Sc., But d tenant by ſtatute merchant, Z. 3. de mercat. 


tenant by ſtatute fla le, or by recognizance d in nature of a | ef 12. 
why . ſhall hold the land, Le. untill his debt be paid t er 25 1 mn. ＋ 
m ; coſts, © & c. . Regiſt. 1 We bo 289. N. B. 7 . s 
"Jt, Flet. lib, 2. Cap. 57. lib. intr' Co. 236. , pl. 542. Dyer : 85 d 
5 . 2 Eliz. 43 H. 8. cap. 6. 
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K x. 0. 
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see the fiat, ds Which caſe in 46. lib, aff. becauſe it hath been often wiſaken 


* realopable ex- fee, J. tenant by ſtatute merchant aſſigneth his intereſt to D. C. de 


| : — miſes and coſtageg; for the land was delivered in nature of a gage, though 27 K. 3 


2 Eliz. 180. b. 37 Hen. 6. 6. 36 H. 6. 2. 2 R. 3» 8. 17. 15 H. 
40 E. 3. 28. 135 | A * 
(3) So had and delivered.) Had, is by elggit upon judgement; or 
recognizances, to have the moity in execution. 
Delivered, is by /iberate upon the other three of the whole land 
&c. of the conuſor ; but after the extent in thoſe three caſes (of the 
Lib. 4. fol. 67. ftatutes, or recognizances in nature of a ſtatute) retorned, the co- 
F ulwoods caſe. nuſee may enter without any delivery by the ſherife by force of 
the liberate: and he that ſo entreth without any delivery is within 
the aide and benefit of this act, which ſpeaketh of delivery. 
(4) Upon any juſt and lawfull title, matter, condition or can.] 
That is, upon ſome former juſt and lawfull title, &c. before the 
judgements, ſtatutes, or recognizances. Ba iy. > 
Lib. 4. fol. 66. (5) Shall happen 10 be recovered, deveſted, taken ar evi.) 
Fulwoods caſe. By the context of this law, the whole land, &c. had in exe. 
cution, and the whole intereſt of the land in execution muf 
be recovered, deveſted, or evicted for the reaſons and cauſes there 
expreſſed. . þ 5 : * 4 , * FR 
6791 Execution of a recognizance by elegit of lands, &c. of Thomas 
Nill. 11 E. 3. Camoys was had by two merchants; and afterwards by a former 
coram rege, rot. ſtatute the ſame lands were out of the hands of the ſaid merchant 
* Ner#. delivered to the former conuſee, whereupon the to merchants de- 
fired to have execution of other lands of the faid Thomas Camoys, 
et conceditur. 9 7 
A man maketh a leaſe for yeares, rendring a rent, the leſſor 
ouſteth the leſſee, and bindeth himſelfe in a ſtatute, the land is ex- 
' tended, and delivered to the conulee, the leſſee re- enters, this is no 
So was it holden eviction within this ſtatute : for it appeareth by the preamble, that 
Paſch' 12 El. in the conuſee muſt be cleerly without remedy, &c. but here the co- 
communi banco. nuſee ſhall have the rent reſerved, and the reverſion, | 
(6) Before ſuch time, as the ſaid tenants by execution their eri. 
cutors or aſſignes, & c.] Here are adminiſtrators, and ſo through 
the whole act underſtood, becauſe they are in equall miſchiefe. 
And likewiſe and for the ſame reaſon, albeit afſignees be named in 
this branch, yet are they implyed throughout this act in branches 
neceſſary, where they are not named. 0 vids 
Vid. 46. lib. aſs The aſſignee of parcell is not within this act, 05 e, by 
tit, ſcire fac“ that which hath been ſaid; but if there be ſeverall aſhgnees, aud 
"4+ the land is evicted from them all, they are within the letter and 
remedy of this act, becauſe the whole is evicted from them, and * J 
may have a re- extent for the whole debt, according to the Gr 
and meaning of this act. 


388288242 


MNiercst. 23 F. 1. and miſ-applyed by many, we will truly put the ſame, fl. ſeiſes 
3 of Blacks” , and White acre in fee, acknowledgeth a Þatut? 
les biens del det= Merchant to J. and infeoffeth B. of White acre, J. ſueth 7 |; 

' tor, et touts of Black acre out of the poſſeſſion of A. the conuſor, and of Mun 


ſes wers per acre out of the poſſeſſion of B. A, conveyeth Blacke acre 10 C. 
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Ie 2 bent de aflighee of A. füeth a eint fac* agdinlt B. agnes of J dad e 
Ae dett ſefr levie the mony that is behind. D 


. the defendant pleadeth tothe uri, i 
inment. | 


otwithſlanding by good conſtruction the conuſor ſhall hare a ſcire fac“ vpon tender . ah 


| a (© 
$ E. 4. 11. ſeeme to the contrary, but in 21 E, 3. tit. ſcire facias' 109» K 47 £. RAY? 


ſac iat was granted» 33 E. 3. «Gre fac 101, the alignee of the con for Mall have the fei- 
.- 53, ace. 6287 | | ts. IR | „ - 
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Stat. de 32 H. 8. Cap. 5: Of Executions. 


that C. tenant of the freehold of White acre, whereof execution 
was alſo ſued of record, is not named in the writ, to whom this ſuit 
was as well given, as to the plaintife, judgement. of the writ, et nn 
allcatur; whereby it appeareth by the rule of the court, that any 
ane feoffee may have a ſcire fuc, and tender v the whole money to 
the tenant by ſtatute merchant, or to his aſſignee. Another ex- 
ception was taken to the writ, for that every ie fac* ought to be 
warranted or grounded upon a record, and this cire Fac" is not 
grounded upon the record, but maintained upon a ſuggeſtion of ten- 
dring of the money, in which caſe he ought to have a wenrre fac, and 
not this writ of Aire fac', et non allocatur; whereby it appeareth, that 
partly upon a record, and partly upon a ſuggeſtion (no ſeire facias 
being granted without ſome ſuggeſtion) the /erre fac* upon this cer- 
tainty of the tender was maintainable. Laſtly, it was excepted againſt 
the writ, that it appeared to the court, that the ſcire fac? was brought 
by the aſſignee of Blacke acre, againſt the aſſignee of tenant by ſtatute 
merchant, ſo as each of them, as well of the one part as of the other, 
plaintife and defendant, were ſtrangers to the record, er non allocatur, 
for that it had been often ſeen, that this writ did lye as well between 
rangers, as privies, and the writ of wenire fac alſo to make the 
conulee, &ec, to account, &c. Then doth Belknap of counſell with 
the defendant put a caſe upon the- ſtatute of Gloc. cap. 3. It is 
given by ſtatute (faith hee) that if the father alien the right, of the 
mother, that the ſon and heire of the mother ſhall not be barred, 
if he hath not aſſets by diſcent, &c. and other lands may after 
deſcend to him from his father, that the alienee of the father ſhall 
have recovery againſt him by /cire Facias : but if lands deſcend to 
him afterwards from his father, and he alieneth the lands, which he 
recovered as heire to his mother, the alienee of the father ſhall not 


gro 
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* Nota, 
the land of the 
other feoffee ſhal 
be diſcharged, 
when the whole 
debt is paid. 

* R. 3. 17. 
15 H. 7415. 


Vi. 17 E. 3. 43. 
b. 21 E. 3. ſcire 
fac“ 109. 47 E. 
3 160. 


Gloc. 6 E. 1. 
ca. 3. 


See the ſtat. de 
Mercat, 13 E. 1. 
ubi ſup. 


3 againſt the alienee of the heire ; which opinion is [ 680 ] 
upon theſe words in the ſtatute, Dongues avera le tenant, 


(id eft, the alienee of the father) recovery vers luy (id eft, the fon 
and heire of the mother) de la ſeiſin ſon mere, Ac. And therefore 
Belknap concludeth, that no ire fac lyeth againſt the alience in 
that caſe, no more here. Where unto Thorp- chiefe juſtice an- 
ſwereth, although it be ſo in the caſe put by Belknap, it is given 
by the ſtatute, xc. Wherefore (faith Thorp) will you receive the 
mony, or no? Belknap, Ves, if he will tender the miſes and cof- 
ages, Kirton, The miſes and coſtages ſhall be taxed by the court. 
Thorp, They ſhall not: for wee cannot know them: and after he 
tendred a demy marke for miſes and coſtages, and the other ſaid 
they were not ſufficient, and the court held them ſutficient. | Thorp 


demanded, if he would receive the money, or no, for miſes and 


coſtages, as he tendred, otherwiſe we will (ſaith he) re-baile to 
the party his mony. And afterwards/ he received'the ſame, and 


the plaintife had execution 
Theſe thi 
landing of this ſtatute of 32 H. 8. 


(7) Shall have fully and wobolly lewiedor received the ſaidxubole debt. 


are neceſſary to be knowne, for the better under- 4 


hal * s : 


Although the conuſee have received the wholedebt by execution upon 67. in Fuloods 
the ſtatute merchant, ſtatute ſtaple, or recagnizance in the nature of rage 1 4 1 
1 ſtatute ſtaple, yet cannot the conuſor enter; for he muſt hold the 89 E63. fol xt 


land untill he be ſatisfied, not onely of his debt, but of his coſts, da- 12. 44 E. 3. 14, 
mages, laboure, and expences: otherwiſe, it is in caſe of elegit,ashath 6. 
Ker the debt ſatisfied, the conuſor may enter: 


deen ſaid, for there after | 
for tenant by elegit holdeth the land but ontill the debt be fatizhied, 


3X4 | (8) Fer 


Vid. lib. 4. fo. 
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monts caſe; the truth of which was, that Humfrey 
John Beaumont eſquire, and Eliz. his wife; and do h heres of their 


Jo tice Daly ſon 
£ Eiz, 


and after it is evicted, he ſhall have no remedy by this ſtatute, the 
cauſe is apparent. yy 


king Ed. 6. anne regns /ai . granted the ſaid ſite Ac. by Bis lever? 


Stat. de 32 H. 8. Cap. 286 


- (8) For ⁊ubich the ſaid lands were deli vereu, S. Theſe words 
are not to be taken literally but according to the ing of the 
makers of this law, and ever ſuch conſtruction is to be as the 
PATEY . and in equall miſchiefe may be relieved: and there. 

ve. it a ſeigniory conſiſting of fealty and rent be delivered in 
execution, and aſter the rent e ſecke by ſurpluſage, and after 
is cvicted, he ſhall have the remedy of this ſtatute: but if a villaine 
be delivered in execution, and the villaine purchaſe land in fee, 
and the tenant by execution enter into the perquiſite of the villaine, 


(9) T hen every fuch recoverer, obligee, and ſee Pall and may 
have à writ ire fac" oft of | the ſame court.) If judgement and 
execution be awarded in the court of common and in a writ 
of error the judgement is affirmed in the kings bench, the tenant 
by execution may upon eviction have a ferre fac out of the kings 
(6 ws warns ſame court in equall miſchiefe to the party 
griev Nie | N80 | 
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An Expofition upon the latter Part of the Sta- 
tute of 32 H. 8. Cap. 28. concerning Dil- 
continuances, XC. eee 

AND moreover, for certaine conſiderations, be it enacted, 

dy authority aforeſaid that no fine, ſeoffment, or other ad 

or acts hereafter to be made, ſuffred, or done hy the huſband 
onely, of any mannors lands, tenements, or hereditaments, being 
the inheritance or freehold of his wife, during the coverture 

betweeen them, ſhalt in any wiſe be, or make any diſcontinuance 
thereof, or be prejudiciall or hurtfull to the faid wife, or to her 
heires, or to lch as ſhall have right, title, or intereſt to che 
ſame, by the death of ſuch wife or wives.. But that the ſame 
wife or her heires, and ſuch other to whom ſuch right ſhall ap- 
pertaine, after her deceaſe, ſhall and may then lawfully enter 
into all ſuch mannors, lands, tenements, and hereditaments, ac- 
cording to their rights and titles therein: any ſuch fine, feoltment, 
or other act to the notwithſtanding: ſines levied by the 
huſband and wife (whereunto the faid wife is party and privy) 

See lib. 8. fol. 71, 72. &c, Grenelies caſe, Dier, ꝙ & 5 Fb. 

Mar. 162. 2 El. 191. b. Hawtries caſe; 4 EK 369, b. 

Wie will adde hereunto à notable and a leading caſe upon this 

part of the act vulgarly and commonly cited by che num 2. 


fee of the fite of the monaſterie of Gracedieu int” alia; gave them do 


two bodies begotten, the remainder in fee to the fad Je. yo 
mont. An. 6 E. 6: John Beaumont levied-aFane thereof, wid 
proclamation came ceo, &c. to king Ed. 6. his beires and ſucceſſour: 


: ” G . * — ke fare; 
N tee . after- 


%% AAA. rr / e 


rr ee 


Nee 


ſanguinitatis, &c. 


Concerning Diſcontinuances, &c. 


\erwards John Beaumont died, after whoſe death, and within five 
cares Eliz. entred, inclaiming her eſtate; the fee-farme rent was 
ind: Henry earle of Huntingdon, ſonne and heire of Francis, 
having the inheritance of Gracedien &c. was called into the ex- 
chequer for the arrerages of the ſaid fee farme, where all the ſaid 
caſe being diſcloſed in pleading, at the laſt upon open argument, 
great deliberation and conference, five points were reſolved and 
judged: Rr 40 N e | 
K albeit the king is not named in the act, yet he is bound by 
the act, becauſe it is made to ſuppreſſe a wrong, and to give her &c. 
that right had a more ſpeedy remedy, via. by entry, where by the 
common law, ſhe &c. was driven to a reall action, and every * diſ- 
continuance worketh a wrong, and the king being Gods lieutenant 
* cannot doe wrong, and therefore that the entry of Elia. was 
lawfull, &c. N 2 81 | | 
Secondly albeit the words of this act be [being the inheritance 
or freehold of the wife: ] and in this caſe the lands were as wel 
the freehold and inheritance of the huſband as of the wife, yet for 
that it was a beneficial law to ſuppreſſe a wrong, and to give the 
party wronged a ſpeedy remedy, and that it was in equall miſchief, 
it was adjudged to be within this ſtatute: and this point hath been 
commonly cited in arguments in Weſtminſter-hall, and at moots, 
&. by the name of Beaumonts caſe. 
Thirdly, that the fine with proclamations levied by the huſband 
only, was a barre by the ſtatute of 4 H. 7. becauſe the ifſue in taile 
muſt claime as heire ta both of them. | 


diſabled to \inherit;- as if the donees had been divorced cauſa. con- 

whereby the iſſue was diſabled to inherit, the donees 

ſhould haue had but. an eſtate for life : but in that caſe they ſhall 

be puniſhable for waſte, becauſe the eſtate in taile was never perfect, 
but de feaſible by divorce ab initio. 

Fifthly; that when Etif. entred upon 


a Vi. li. 21. fo. 
72. K. Magd. 
Colledge caſe. 
Pl. com. 246. 
Seignior Berk- 
lyes caſe acc“. 

13 E. 4 . lib. 
1. fol. 44- Al 
Woods caſe acc 
2 Juſt. Dalyſon 
an. £ El. Dyer, 
18 El. 3 I. ace. 
Dier 16: 
fimil. lib. 9. fol. 
I 


ca 
“ 3 by! 
Fourthly, that the ſtate of the wife was changed to an eſtate ſor 
life diſpuniſhable of waſte, for that the iſſue in taile by the fine was Lib 
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« 9. fol 
ery ay * 


7 H. 4 16. lib. 
2 fol. 139+ ubi 
p. 


earle Henry into Gracedieu, "Otherwiſe it is 


e. and deſeated the ſee farme during her eſtate, yet the earle in the caſe of a 


baving an eſtate of inheritance remaining in him, the fee farme 
rent, which was reſerved preſently by the kings prerogative, was 
leviable upon his other lands during the eſtate of Eliſabeth; for 


n0w upon the matter it is as much in the K as if Eliſabeth, 
being in ſeiſon of her eſtate, the king had granted the inheritance 
after her eſtate ended to the has heires, reſerving the rent 


preſently : but queen. Kliſabeth, being acquainted. with 
of the caſe, was pleaſed by letters; patents under-the great ſeale, 
which we have to exonerate earle Henry of the arre 


and of the fee farme it ſelſe, during the continuance of the eftate of 


common perſon, 


for he ſhall be 


_exanerated of 


the rent during 
the ſtate evicted, 
becauſe the rent 
was reſerved out 
of the whole 


the ſaid Eliſ. that had evicted the land from him: which caſe we 


have reported the more at large, for that in the collections of m 

lord Dyer, written with his on hand, which we have ſeen, 

= I and maketh a queſtion in theſe words : / _— la feme —. 
eable per leflatute, eo qui I. atute, which was juſtly 
omitted out Xu 8 — 2 Ae as is aforeſaid, was 
eiwen againſt that private opinion. And it hath been very 
many times fince adjud dit 
Giicharge of the debts of Henry earle of Huntingdon, that the 
"try of the ſaid Eliſ. was lawfulh, divers whereof we have ſeen. 


42+ id — -— 


An 


ged in the exchequer, in pleading for the 


truly 
Sons. 


Stat. de 32 H. 8. r * Of une 


n Expoſition upon the Statut of 32 U. 8. 


38. concerning what - — be 
lavfull, and what not. 


gt E the firſt part of the Tnftirutes, ed. 400 fol. 235: 4 Par. 
ſons caſe upon this act of 32 H. 8. 

For the better underſtanding whereof, and of this ſtatute, the 
Leviticall degrees are neceſſary to be ſet downe in certaine. - 
It is to be underſtood, that by the 18 chapter of Leviticus, not 
onely degrees of kinred and conſanguinity, but degrees of affnity 
and alliance doe let matrimonie, which may beſt be illuſtrated and 
expreſſed in this manner : 
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2 of the Mans = * 


| Degrees of Kinred and Con- Te of Affinity or Alliance | 
1 . Gs 3 | 
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Theſe be the Leviticall degrees, which extend as well to the 
woman as to the man. And herein note, that albeit the marriage 


633 


of the nephew cum amita et matertera is forbidden by the faid 


18 chapter of Leviticus, and by expreſſe words the marriage of the 
nacle with the niece is not thereby prohibited, yet is the fame 


prohibited, guia eandem habent rationem propinquitatis cum cis g 


nominatim prohibentur, et fic de fimilibus. 

By the preamble. of this ſtatute it appeareth, © That by other 
« prohibitions then Gods law admitted for their lucre that 
« court invented, the diſpenſation whereof they always ved 

„ to themſelyes (where there are expreſſed theſe examples :) 

« Firſt, as in kinred and affinity between“ couſins. germans, and 

« ſo to the fourth degree, Secondly, d carnall knowledge of any 

« of the fame kin or affinity before in ſuch outward degrees. 

But now by this act all ns are declared to be lawfull to 


contract matrimony, chat not prohibited by Gods law to 


marry, and that no reſervation or prohibition (Gods law ex- 
cepied) ſhall trouble or impeach any marriage without the 
Leviticall degrees. So as without queſtion, the fon of the father, 
by another wife, and the daughter of the mother, by another 
huſband, and 2 conwer/ſo, may marry. And now at this day men 
need not to be at that charge and ſuit that Roger Donington was, 
who for that he had committed fornication before marriage, with 
one that was of kin to his wife in the fourth degree, was driven to 
{ue for a ligitimation of his marriage. | 

See the ſtatute of « and 2 Phil, and Mar. cap. 8. a divorce propter 
impedimentum publics boneftatis et juftitie. ' edt 23 | 

Neither after this ſtatute-can the haſband be afraid to loſe his 
wife, or the wife her huſband, nor the heire of them to be baſtarded, 
for that the . huſband before marriage had been godfather either 
at baptiſme, or- confirmation to the couſin of his wife, or that ſhe 
had been godmother before the marriage to the couſin of her huſ- 
band, for the divorces ceu/e * compaternitatis et commaternitatis (which 
in the act of 1 and 2 Phil. and Mar. is called cognatio fpiritualis) 
are by this act taken away; and the divorce cau/a profeſionis allo, 
and ſo is the devorce cauſa cognationis legalis, that is to ſay, jure 
adoptionis, 7 de ſimilibus. f | | 

Alice de Stircheley took to huſband William de Chaddeworth, 
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a t$ E. 4. 28, 29. 
11 H. 4. 76. 

b 24 H. 8. ba- 
ſtard Br. 44» 
Vid, 28 H. 8. 
cap. 7. Paſch. 
30 E. 1. coram 
rege, Chad- 
worths caſe in 
the 1 part In- 
Kit. ubi ſupra. 


Vid. Conc. Trid. 
ſeſſ. 24. cap. 2. 
de reform, Bract. 
li. 4. 298. b. 
an. 39 E. 3. 

fol. 1 32. in 
aſſiſe. Vid. 

10 E. 3. 34, 35. 
* BraQt. ubi ſup. 
1 & 2 Phil. & 
M. ca. 8. 

47 E. 3. fol. 27. 
21 H. 7. 


and after, at her ſuit, was divorced from him, and the cauſe of Dach 32 F. f. 


the divorce is expreſſed in the record. Er fuit cauſa divortii ed 

Jud dittus Willielmus de Chaddeworth carnaliter cognoverat 

fliam didtæ Alicie Stircheley, anteguam ipſam deſponſavit.. 

| By the Leviticall degrees it is prohibited, that a man ſhall not 

uncover the nakednefle of his wife, and of her daughter, and ſo it 

is of the reſt of the degrees there prohibited. - bs is, 
By this act of 32 H. 8. the divorce cara præcontradtus was taken 

way, where the marriage was conſummate by carnall copulation, 


coram rege, rot. 
83. Nott. 


Levit. cap. 18. 
ver. 17. 


&c. but that is repealed, and the divorce allowed by the ſtatute of 


e OS 14.08” | 
The reſidue of the act of 32 H. 8. was. repealed by 1 and 2 
Phil. and Mar. cap. 8. and revived. 1 Eliſ. cap. 1. - 155 
hut our chieſe aime and endeavour being io ſet downe in all 
the parts of the Inſtitutes, how the law at this day ſtandeth, not- 
withſtanding the change and alteration of many ſtatutes, and the 
repeales of Fit, after repeales of thoſe repeales, and the re- 
Wig of ſtatutes repealed, &c. and having mentioned the divorce 


Lib. 4. fol. 29. a. 
Charles Bun- 
tings caſe, lib. 6. 
fal. 66. Bracton, 
lib. 4. fol. 298. b. 
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late the whole caſe: 


mould be made in the name and ttile of the king; and that thei 
And it was ſtrongly urged 


prove, that the ſaid act of a 1 Edw. 6. was now in force, they 


the faid branch of primo | . 
1 Edw. 6. was thereby revived: for when un act of repeal 15 re- 


(eſpecially, if any dioceſſe had no law full biſtiop or ordinary) but 
to the ſcandall and impeachment of his majeſties juſtice not onely 


conceived might be cleared and fatisfied, or the inconvenience 


| conſideration had of the ſaid objection, 
the” {aid- caſe” yas put) as it had” been 


Nn 
* 
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cau/a profeſſionis, it ſhall be neceſſary in this place to declare whit 
the law is at this day concerning the marriage of ecclefiaſticat} 
perſons. And to that end we wall report a cafe refolved, which 
concerneth not onely the point in queſtion, but another matter of 
great conſequence, which, becauſe the rule and difcuffing of both 
r ſtand-in effect upon the ſame ground of reaſon, we will re. 


At the ſeſſion of parlia 


> -af £ 
eertaine ſtatutes 


n=», roy 572 


ſtatute of ann 1 Ed. 6. cap. 2. it was enacted, That biſhops ſhould 
not be eleQive, as before that time they had been, but donative by 
the kings letters patents. Secondly, by the faid act it is provided, 
That all ſummons, citations, and procefle in ecclefiaſticall courts 


roceſſe ſhould be ſealed with a ſeale of the Rings armes, &c. 
and enforced, that this A of 1 Ed. 6. 
was now in force, and conſequently, all biſhops made (at the lealt 
fince it became of force) by election, &c. and not by donation, 
according to the ſaid act of 1 Edw. 6. are unlawful, and all their 
proceſſe, proceedings, being in their one names, ſtiles and ſeales 
(where by the ſaid act they t to have been in the kings name, 
and under the kings ſeale) were all unlawfull, and void. And to 


— 


alledged, that this ad of 1 Edw. 6. was by the ſaid act of 


repealed 
1 Mar. above mentioned, which a& of repeale, bei _— 
regis "Facobi, conſe tray Ws id act of 


pealed, the firſt act chat was aled is revived, reinste 7 
revivifcit fatutum, and herewith agreeth the booke caſe in 15 Ed. 3. 
tit petition, [ 2. And this is true, and cannot be denied. 
- The king ' underſtanding hereof; and being informed of 
the conſequents thereof, being matters tending not onely to 
the infinite prejudice of his ſübjects in caſes of great importance 


in ' thoſe proceedings, but alſo in adrainiftration of juſtice in 
certaine cies in hs court of common law at Weſtminſter, cm- 
manded his two chieſe juſtices to conſider of the faid obje0r* 
and to informe him of the true ſtare thereof, that either the wor 


"at oe e 


were) timely provided for and prevented; who u| Gli 
any ) timely p r pre | RY IE th be 
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were found to fatisfic and cleare the ſaid ſcruple and queſtion, 
which afterwards was agreed and refolyed . accordingly by the 
chiefe baron and other Judges then attending in the upper 
houſe of parliament. For the underſtanding whereof it is to be 
obſerved, that the ſaid act of 1 Edw. 6. was repealed by three 
ſeverall acts of parliament, viz. by the ſaid ſtatute of ann 1 Mar. 
in the whole. 2. By the act of 1 and 2 Phil. and Mar. cap. 8. by 
ſufficient words, as concerning the name, ſtile, and ſeale of their 
proceſſe, &c. And laſtly, by the ſtatute of 1 Eliſ. cap. 1. the 
whole act of 1 Edw. 6. is alſo repealed: for iges poſteriores priores 
contrarias abrogant. And as a man that is ſtrongly bounden with 
three cords or ligaments, albeit one or two of them be untied 
or cut aſunder, remaines bound, notwithſtanding by and with the 
ſecond or third, which remaine firme and untouched ; ſo a ſtatute 
repealed by force of three ſeverall acts remaines repealed, ſo long 


8 any of them remaine tn force, albeit one or two of them be 


made void: and therefore although the act of 1 Mar. be repealed 
by 1 regis | Jacobi, yet the other two acts remaining in force, the 
act of axno'\primo E. 6. remaine repealed. | Y |; 
Firſt therefore, as to the name, ſtile, and ſeale, &c. in eccle- 
fiaſticall courts, it is enacted by 1 and 2 Phil. and Mar. cap. 8. in 
„ bo Buoy iro 304 Tis his 8 
« And the eceleſiaſticall juriſdiction of the archbilheps, biſhops, 
« and ordinaries to be in the ſame ſtate for ptoceſſe of ſutes, 
« puniſhment of crimes, and execution of cenſores of the church, 
« with knowledge of cauſes belonging to the ſame,. and as large 
in thoſe poĩuts as the ſaid juriſdiction was in ann 20 Hen. 8.“ 
By which clauſe, if the act of repeale of 1 Mar. (now repealed) 
had never been made, the act of 1 Ed. 6. as to the name, ſtile, and 
ſeale in eceleſiaſticall proceedings had been repealed by this latter 
act of r and 2 Phil. and Mar. ne 
But it was objected, that the ſaid act of 1 and 2 Phil. and Mar. 
{which is the ſecond cord or ligament) is repealed by the act of 
1 Eliſ. cap. 1. To this it was anſwered. and. reſolved, that this 
ſecond cord or ligament remains in force; for true it is, that the 
att of 1 Eliſ. repeales che act of 1 and 2 Phil. and Mar. /equmdun: 
d, but not fanphiciter ; for the act of 1 Eliſ. doth: repeale every 
and article of 1 and 2 Phil. and Mar. other then for ſuch 
branches as therein be excepted. And aſterwards, by another 
branch of the ſaid act of 1 Eliſ. it is enaQed, That all other lawes 


and ſtatutes repealed, and made void by the ſaid act of 4; and 2 


Phil. and Mar. and not in that act ſpecially mentioned and re- 
_ Vived, ſhould ſtand, remaine, and be repealed and wid, as the 
ſame were before the making of that a8. But the ad of 1 Ed. 6. 
(as it hath been oſten ſaid) is ſafficiendy repealed by the att of 
land 2 Phil and Mar. as to the name, ſtile, and ſeale, & c. 
and the act of I Rd. 6. is not ſpecially mentioned and revived by 
the att of 1 Elf, ſo the ſame remaine repealed: by the act of i and 


2 Phil. and Mar 


& 2X? eren abs. G3 Hs 
ue clürd act which charly repeales and adnulls the act of 1 E. 


6. e well for che making tahd conſtitming of biſhops, as for the 
name, ſtile, and ſeale of proceſſe, is the act of 1 Elif. cap. 1. fer 
tau act dot revive the act of 26 H. 58. cap. 20. and further 
— chat the: ame hall ſtand in full force and effect to all 


intents, 


* 
68 5 


3. 


« judped to all intents and purpoſes to be borne in lawfoll ma- 
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intents, conſtrociions, and purpoſes. By which act of 2. 
it is enacted as followeth : 4 . os, mw 
And that at every avoidance of any archbiſhoprick, or biſhop. 
« rick, the king, his heires and ſucceſſors may grant to the prior 
*« and convent, or to the dean and chapter a hcence under the 
« great ſeale, as of old time hath been accuſtomed to proceed to an 
election of an archbiſhop or biſhop, with a letter miſfive, con 
„ taining the name of the perſon which they ſhall ele& and chooſe, 
„ &c.” And according to this ſtatute revived by a 1 Elif. all 
archbiſhops and biſhops at this day be made, and if they were made 


And further it is enacted by the faid act of 25 H. 8. That 
every perſon choſen, elected, inveſted, and conſecrated arch. 
« biſhop or biſhop, according to the forme and effect of thiz 
act, &c. ſhall doe and execute in every thing and things 


"———— to the act of 1 E. 6. they were unlawful, 


* touching the ſame, as any archbiſhop or biſhop of this realme, 


« &c. mightat any time heretofore doe.” "7 
Which latter branch doth extend to all proceſſe and proceedings 


in ecclefiaſticall courts, and that the ſame ſhall be in ſuch fort, 


as the ſame were before the act of 25 H. 8. and before that 
rr &Cc. were as now 

And the ſaid act of 1 Elif. reviving the act of 25 Hen. 8. doth 
impliedly repeale the act of 1 Ed. 6. which had repealed 25 H. 8. 


in An ee ing of a repeale, the firſt 
act is revived; fo by reviving of an att repealed the act of repeale 
is made of no force. 


As to the ſecond point, concerning the marriage of ecele. 
ſiaſticall perſons, it is to be obſerved, that the intention of the act of 
repeale of anne 1 regis Jacobi, was to the ſtatutes of 2 Ed. 6. 
cap. 2. and E. 6. cap. 12. concerning the martiage of ecclefialticall 
perſons, by which ftat, of 5 E. 6. it is enaQted, “ That the ma- 
« trimony of all and every prieſt, and other ecclefiaſticall perſon, 
„ ſhall be adjudged, deemed, and taken, for juſt, true; and lawful! 
„ matrimony, to all intents, conſtructions, and purpoſes, and that 
all children borne in any ſach matrimony be deemed, and 


« trimony, and legitimate, and hereditable to lands, tenements, 
« and hereditaments, and that there ſhall be tenant by the cur- 


_ teſie, and tenant in dower, c.“ But the act of 1 ac ne” 
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ing the faid ſtatutes of 1 E. 6. concerning biſhops, as of 2 E. 6. 


Tepealin 
— a of 2 and g E. 6. concerning marriages. it fol- 
PR dy the re / a b aQts of 


a deacon or ſecular prieſt 


cap. 21. and of x E. 6. concerning marriages of eccl 

and the ſtatute of 1 regis Facebi repealing enerally the 
ſtatute of 1 Mar. it followeth, that if no other ſtatute aa: . 
the ſaid ad of 1 E. 6. concerning biſbops, but the laid A 


Mar. then all the faid three ſtatutes, and 5 B. G. had 


force, when the ac of 1 Mar. was repealed; but Scher a0 
bel. ang po other af . 


1 Edw. 6. as before hath appeared, 


e of the ſaid act of 1 Mar. the 


2 and; E. 6. are of and that of 1 E. 6. remaine 
and is not for the cauſes aboveſaid-reyived by the ſtatute 17 


acobi. | 
e robe Gel 
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taken wife, the marriage. 
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ptunm impotentiam generationis, & c. And cops 
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void, but voidable, cauſa profeFenis, and if either party had died | 
before divorce, their iſſue been legitimate, and 1d have 
inherited, for that deacons and prieſts within England were not 
votaries, that is, had not vowed chaſtity. But if a monk or a nun See the tat. of 
tad married before the ſtatutes of 32 H. 8. cap. 38. and of a E. 6. 31 H. 8. cap. 
cap. 21. and this act of 5 E. 6. the marriage had been (as it was 

then holden) meerly . void, for that they had taken a vow of 

chaſtity, as Ut appeareth by our bookes in 5 E. 2. tit? non habilit” 
26 19 H. 7. ut? baſtard? 33. 21 H. 7, 39. b. for avoiding 
of which ſcruple, the ſaid acts of 32 H. 8. 2 E. 6. and 5 E. 6. were 


made. | | | ; lute | 3 
There be alſo other divorces which declare the marriage to be Gen: 2. ver. 24, 
void, as a divorce cauſa * frigiditatis, where the party hath per- Mat. 19. fl. 
metus, five 2 1 
alſo e cane impubertatis : theſe marriages are ſaid to be prohibited 40. Mar. 10. 
by Gods lau, otherwiſe the ſtatute of 32 H. 8. would extend unto 5, 8. 
them. | a * Dyer 2 Eliſ. 
118. d. lib. 5. 


fol. 98. Buries caſe, Þ 11 H. 4. 14. rot. parl. 17 H. 6. nu. 15. Iſabel Lady: tlers caſe, © 29 . 


3.327 33. 


An Expoſition upon the Statute of 2 E. 6. [63881 
Cap. 8. Of Offices. 1 


HERE many and divers perſons holding, or that have 
holden lands, tenements, or hereditaments, ſome for 
terme of yeares, and ſome by copy of court roll, have been ex- 
pulſed, and put out of their termes and holds, by reaſon of inqui- 
litions, or offices founden before eſchetours, commiſſioners, and 
other, containing tenures of the king in capite, intitling the king 
to the wardſhip or cuſtody of ſuch lands or tenements; and 
ſometime intitling the king to the ſame, upon attainders of 
treaſon, felony, or otherwiſe, by reaſon that ſuch leaſes for terme 
of yeares, or intereſt by copie of court roll ( 1) of ſuch perſons, have 


not been found in ſuch inquiſitions or offices; after which ex- 


pulſion or putting out, the ſaid perſons have been without re- 
medy, for the obtaining of the ſaid fermes, and holds, during the 
lings poſſeſſion therein, and can have no traverſe, monſtrance de 
droit, nor other remedy ſor the ſame, uſe their ſaid intereſt 
is but a chattell in the lav, or cuſtomary hold, and no eftate 
« freehold. And alſo, where any perſon or perſons hath any 
rent, common, office; fee; or other profit apprender of any 
late of freeholdg'or for yeares, or otherwiſe out of ſuch lands or 
tenements, ſpecified in ſuch offices or inquiſitions, the ſaid rent, 
common, office, fee, or profit apprender, not found in the fame 
office or offices, ſuch perſons ate in lie manner without rey 
to obtaine, or have the faid rent, common, office, fee, ot pr 
ON apprender 


- 


Lid. 4. fol. 54 was put to his petition, you may reade in lib. 4. fol. 5% 55. Ke. 


gy — 1 24 K. 3. 55. untill the end of the caſe, adding thereunto, that Mich. 


Prerog, 


See 37. aff. p. 
4 E. 4. 21. 


16891 


H. 7. 11. 
id. 9 H. 6. 


apptender by any traverſe, or other ſpeedy meane, witho 
force of ſuch inquiſition or office. | 


: Where and in what caſes before the ſtatutes of 34 E. 3. cap. 10 
and 36, Ed. 3. cap. 13. and 8 H. 6 cap. 19. the party prieved by 
any office might have bad his rraverſe, or monſirans de uroit by the 

common law, and where he was driven to his petition, and hoy 
and in what manner, and in what caſes the ſubje& was relieved by 
thoſe ftatutes. And where before this ſtatute of à B. 6. the pany 


34 & 35 Elif. it was refolved in the court of wards by the two 
chiefe juſtices, in the caſe of the counteſſe of Rutland, upon con- 
fideration had of the faid acts of 34 E. 3. 36 E. 3. & 8 H. 6. that he 
in the remainder expeftant upon an eſtate taile or freehold, or that 
hath a drie reverfion expectant upon any eſtate of freehold, withont 
any rent or profit, but onely. fealty, ſhall not traverſe a falſe office, 
finding the dying ſeiſed of ſuch a remainder or reverſion : for theſe 
ſtatutes give a traverſe, when the lands are ſeiſed by the king, 
and wat 5-1 ouſted thereof: and the ſeifin of tenant for life is the 
ſeifin of him in remainder or reverſion. And the judgement 
cannot be given, gzod manus domini regis amoueanter. See Stam. 
Rur . 13. he in the reverſion may ſue hvery, &c. Dyer, 14 
if. 319. Stamf. prerog. 62. a. b. 

11. (1) Leaſes for terme r of eourt roll, &c.] Up- 
on theſe words it hath been doubted, whether a tenant by ſtatute mer. 
chant, by ſlatute ſtaple, by elegie, or executors that have intereſt in 
lands by deviſe for payment of debts, and the like were within this 
law, becauſe they are not leſſees for yeares; but the common 
opinion js, that theſe intereſts are within the purview of this att; 
for chat they are not onely within the ſame miſchiefe; being without 
remedy, but within the expreſſe reaſon of this law, viz. becauſe 


| ; ee udicantar. 28 
29 H. 8. it. 4 office 50. A termor equld not traverſ 
21: an office by the common law, hut if it were ſouad in the office, be 
might have a men/frans de druit, and ſo of others that had but chat 
3 4. 8. | 5 
But eta, ough there be a double matter of record to entitle the 
king to a chattell perſonall, a8 an attainder, and at office, that the 
n attainted was poſſeſſed of a horſe; the cee may be traverſes, 


4 H. 6. 51. 4E 4 2447 E. 3. 26. el. de- 
Sas cheat Feel 2 4 Ferit abide the 
delay of a petitdon. V W. 1. cap. 4. that goods 


ad be in 
ſaſety, and FF yet ſuch a; de 
dana peritura the ſherife; c. may full within the yeare. 90 
- By the words of the writ of diem extremum, mandamu', 0 
the eſcheatour might, according to the cOmmen law, ſeiſe, Kc. 
before office: hut by the ſtature of Lincolne, ne 29. 1: de Ejchea- 
" toribus, Vet. Mag. Chart. 108; and N /uper . 2 
28 K. 1. cap. 19. the clcheatour, &c. cannot Eis betore office, 8 


* 


r 
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yet the words of the writs keep their old forme. 7 Here it appear- 
eth, that the king is intitled by office. TY. a 


For remedy whereof, be it enacted by authority of this pre- 
ſent parliament, that where any ſuch office or inquiſition is or 


reſt by copie of court roll, rent, common, office, fee, or profit 
apprender, had been founden in ſuch office or inquiſition: an 
law, cuſtome, or uſage to the contrary heretofore uſed in ſuch 
caſes, in any wiſe notwithſtanding, And alſo, where it is or 
ſhall be founden for the king, his heires or ſucceſſors, that the 


aze, where in deed ſuch heire or heires is, or ſhall be at the 
lame time of full age, or of a more or greater age, then is, or 
ſhall be contained within ſuch office. PINTS 


hath reference to the ble, and extendeth not onely to offices 
in caſe of wardſhip by tenure ia capite, but to offices upon at- 
tainders of treaſon, felony, or otherwiſe. Wherein the generality 
of theſe words [or otherwiſe] are to be obſerved. 


he it further enacted by the authority aforeſaid, that in every 
ſuch caſe, ſuch heire and heires, ſhall and may at his or their 
as full age, or after, proſecute a writ of ætate probanda (3), 
and ſue his or their liverie, or ouſter le maine, as his or their 


caſes ſhall lye, and have the ts of his or their lands, tene - 


irrer kr 7 


age: any ſuch untrue office. or inquiſition, or any law or cuſ- 
tome to the con in any wiſe notwithſtanding. Alſo where 


- 
* 


nant by office or inquiſition (4), where any other perſon 1s, or 
ſhall be heire; —— one — —— be or ſhall be founden 


or perſons is or ſhall be founden heire to the fame perſon in 


lunatick ideot, or dead. i 


ſhall be founden (2), omitting ſuch titles, intereſts, or matters, 
e as aforeſaid, that in all ſuch caſes, every leſſee, tenant for terme 
15 of yeares, or copiholder, and every ſuch perſon or perſons that 
N have, or ſhall have any intereſt to any rent, common, or profit 
ty apprendery for terme of yeares, life, or otherwiſe, out of any of 
5 the lands, tenements, or hereditaments contained in ſuch office 
r or inquiſition, where the Ta. his heires or ſucceſſors is, or 
k {hall be entituled, as is aforeſaid, to any ſuch lands, tenements, 
he or hereditaments, ſhall, have, hold, enjoy, and perceive all and 
at every their leaſes and intereſts for terme of yeares, or by copie 
At of court roll, rents, commons, offices, fees, and profit appren- 
ee; der, in ſuch manner, forme, ſtate, and condition, as they and 
eſe every of them ſhould, or might have done, in caſe there had 
lp, been no ſuch office or inquilition found, and as'they ſhould or 
the lawfully might, or ought to have done, in caſe ſuch leaſe, inte- 
ent 


ments, or hereditaments, from the time of his or their very full 


689 


Note this firſt 
branch of this 
beneficiall law. 


heire or heires of his tenant or tenant is, or ſhall be within 


(2) Where any ſuch office or inquifition is, or Hall be found, &c.] This 


[ 690 ] 


The 2. branch. 


"ne perſon or moe is or ſhall be founder heire to the kings te- 


cire by office, or inquiſition in one county, and another perſon _ 


mother county, or if any perſon be, or ſhall be. untruly founden | 
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® +50 all. 28. 
Kelway, 10 H. 
8. fol. 198. b. 


Stamt. prer. 59. 


b. 21 H. 7. fol. 
35+ 

Vid. 32 H. 8. 

cap. 46. for the 
court of wards. 
F.N.B. 232, 


23J+ 29- all. 43- 


10 E. 4. liveric 
30. 32 E. 3. tra- 
vers 38. 32. ail. 


28. 50. ail, 2. See the juriſdiction of courts, cap. the court of wards. 


The 3. branch. 


Stat. de 2 E. 6. Cap. 8, Of Offites, 
Ste 5 E. 4. 3. Stamf. prer. 61. b. 21 R: 2. Net ins 


Caleſtens caſe. 1 H. 7. 3. 14. & 28. Bro. tit. Office devan; F, 
— 27. 40. & ibid. 50. Br. tit. Travers de office 47. Kelwey, 7 H. 

« fol. 177. ; LD | 

(3) Or after ſite à writ of &tate probanda, SE) Or à com- 

2 in the nature of an State probande, F. N. B. 257, c. d. e. 

egiltr. 294, 295, 296. ö 
See a notable preſident of an tale probanda, together with the 
reaſons, of the jurors. Suff. Hill' 25 E. 1. rot. 14. toram rege, 
Benedict de Blakenhams caſe, 3 
See Rot. Parl. 40 E. z. nu. 14, 15. where the heire is found of 
full age, where in truth he is within age. * 

( Mhþ where, one perſin or mort is, or ſhall be found beire t the 
kings tenant by office or inquifition, &c.)] This act is generall, and 
extendeth as well to offices found wirtate ofen (whereof there was 
* no — by the common law, becauſe a generall livery 
could not be ſued thereupon :- but ſpeciall Tiveries (now and long 
fince in uſe). may be ſued upon ſuch an office found vate ati 
as to offices found virtute bre vis aut commiſſi oui x. | 
The reaſon whetefore no generall livery could be ſued at the 
common law upon an office found wirtute officii, was, Quia vigilar- 
ibu, non dormientibus jura ſubveniunt, And the office, whereupon 
very is t6 be granted to the heire, is to be upon an office to be 
found by writ or commiſſion at the ſuit of the heire, and the el- 
cheator may retorne an office virtute eHcii into the court. 

Be it enacted by the authority aforeſaid, that every perion 

and perſons grieved, or to be grieved by any ſuch office or in- 
quiſition, ſhall Sy may have his or their traverſe to the fame, 
immediately, or after, at his or their pleaſure, and proceed to 
tryall therein, and have like remedie and advantage, as in other 
cafes of traverſe upon untrue inquiſitions or offices founden: 
any law, uſage, or cuſtome to the contrary in any wile not- 
withſtanding. | | ö | OED 


See the ſtatute of Marlbridge, ca. 16. and the expoſition there- 
upon. 2 E. 4. 18. 5 E. 4. 3, 4+ F. N. B. 262. 12 E. 4.28; H. 5 
8 Hen. 7. 118. 11 H. 7. 3. Jide Dyer 5 Mar. 161, 162. lid. 7. 
45. in Kevnes caſe, this act doth not take away any nicidents in 
jaw: for if one heire traverſe the office of another, he ft muſt 
have an office found for himſelfe, as there it is reſolyet: | Fad. 36 E. 
3. tit. Travers 44. 12 H. 6. travers'45--5 E. 4 + t H. 7. 14. 29 
ail. 13. 43 afl. p. 20. 32 H. 6. travers 39, 16 B. 4 4 F. N. B. 202 
Staml. prer. 58. Kennes caſe, abi fn, the cauſe of this vord 
— to make it cleare that before was wexare guefth 
{0 as by this an interpteader, as the caſe ſhall require, hall be in- 
mediatly. : 8 261 24h 

And where it is ot ſhill be licreafter inttuly Rinden by c. 
fice or inquiſition, that any perſon or perfotis attainted, or 
ſhall be attainted of treaſon, felonie, or premunire, 8 or 
be ſeiſed of any lands, tenethents, or ments, a = 
time of ſuch treaſon, felonie, or offence committed or gone, = 
any time after, whereunto any other perſon or perfons 


{bal 
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ſhall have any juſt title or intereſt of any eſtate of freehold, 
that then in every ſuch caſe, every perſon and perſons grieved 
thereby, ſhall have his or their traverſe, or mon/trans de droit to 
the ſame (1) without being driven to any petition of right: 
and like remedy and reſtitution upon his or their title, found 
or judged for him or them therein, as hath been accuſtomed 
2 uſed in other caſes of traverſe, although the kings majeſtic, 
his heires or ſucceſſors be, or ſhall be, in ſuch caſe intitled to 
any ſuch lands, tenements, or hereditaments, by double matter 
of record: any law, cuſtome, or uſage to the contrary in any 
wiſe notwithſtanding. | 


Lib. 4. fol. $7: b. the reaſon is notably expreſſed, wherefore in 
theſe cales at the common law the party grieved was put to his 

petition, See 49 Ed. 3. 11. 13 H. 4. 7. 10 H. 6. 15. 2 25. 

21 E. 4. 2, 3. 4 H. 7. fol. 7. Stamf. prer. 72, 73. 1 E, 5. 8. Pl. 

com. 486. Rot. parl. 11 H. 6. nu. 29. John Earle of Somerſets 

caſe, Br. travers de office 51. Vid. 43. ail. p. 28. 33 H. 8. petition \ 
Br. 35. | 

60 Shall have his or their traverſe, or monſirans de droit to the 


Jane, &c.)] Note, that the traverſe and monffrans de droit are here 


diſ-junRively divided, and by the ninth branch of this act, the party 
that ſhall traverſe, muſt ſue out one writ or ſeverall writs of /cire 
facias, as the caſe ſhall require, and that there ſhall be two writs of 
ſearch granted upon every traverſe, that ſhall be purſued by vertue 
or meanes of this act. But ant, that 
traverſes, and not to any monftrans de droit to be purſued by force 71. fimile. 
of this act, either for the ſuing out of wrus of /cire facias, or that 

therein writs of ſearch ſhall be granted, becauſe the monſtrans de 

£rvit doth confeſſe and avoid the title of the king, and the traverſe 

Cznieth it, 14 E. 4. 1, 7+ > | | 


where any inquiſition or office is. or ſhall be founden (6) by 
theſe ſhes © or the like, Quad de quo, vel de quibus (7) tene- 
nenta prædicta tenentur, jurat prædict ignorant: or elſe foun- 
den holden of the king, per que er ignorant, or ſuch like; 
that in ſuch caſe, ſuch tenure ſo uncertainly ſounden, de quo, 
vel de quibus tenementa prediaa tenentur, ignorant, ſhall not be 
taken for any immediate tenure of the king; nor ſuch tenure 
ſo founden f the king, per que ſervitza ignorant, ſhall not be 
en any tenure in capite; but in ſuch caſes a melius inguiren- 
dum to be awarded (8), as bath been accuſtomed in old time; 
ny uſage of latter time to the contrarĩe notwithſtanding. = 


(6) That awhere any inquifition or office is or ball be found, ge. | 
pon an office found before the eſcheator, wineure offitzz, there lay Kelwey 199 
hs inquiring before this act; for 3 be, | 

{«andam inguifitionem capt coram A, eſchaetore ro, Dc. 
Laudate noftro capt”. F. N. B. 255. Regiſt. fol. But this act is 
Ne and g veth it hen it is d; wirtute afficii. Vid. 8. 


cap. 16. 
| (2) N 


3Y2 


- 


proviſo extends onely to Stamf. prer. 70, 


And further be it enacted by the authoritie aforeſaid, that The 5. branch. 
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The 6. branch. 


The 7. branch. 


common perſon in certaine, ne bejaigne travers. Dyer 13 Elif, fol. 306, 


_ traverſe ſuch an office, ſhould traverſe, that the land was not holden 


where it is or ſhall be found dy uy office or inquiſition (9), 
i 


den of ſome other common perſon (10), and not of the king 


holding of him in chiefe, dyeth ſeiſed, his heire being within 
that the meane lords, of whom the ſaid other lands and tene- 


Stat, de 2 E. 6. Cap. 8. Of Offices, 


(7) N de quo wel de quibus, &c.) Fide10 H. 4. 2. b. 13 1. 


4. 29 Hen. 8. Br. office 58. & Jo H. 8. ibid. 59. 
*-(8) But in ſuch of a me 


Vide Dyer, 12 Elif. fol. 291. Si fur le melins tenure oft trove * 


Si ignoramus foit træve fur le meli ut, ceo ſerra priſe tenure is cajite 
Nut fuit reſolve Mich. 33 & 34 Eliz. per les 2. chiefe juſtices in |; 
court de gardes. For this act extends not to the ſecond inquiſition 
upon the melius. And it was then. reſolved, that he which ſhould 


of the king in capite; for ſo much is implyed in the office, Dyer 
5 Mar. 161, 162. | 208, | . 
Dyer 13 Eliſ. ubi ſupra, ff fur le melius foit trove tenure dun reign: 


ut de manerio, Ic. ſed per que ſervitia ignorant. This is a tenure by 


knight-ſervice, as of the mannor. Vat pur melius inguirend lib. 8, 
fol. 168. Paris Stoughters caſe, & 5 Mar. Dyer 155. b. 156. that 
no melius inguirendum is grantable of any office found de gue vel dt 
bad Ee before this te. 


And be it further enacted by the authoritic aforeſaid, that 


that any lands, tenements, or taments, are, or ſhall be 
diſcended, remained, or common to any heire within age, and 
in the kings ward, or that ought to be in the kings ward, and 
that ſuch lands, tenements, or hereditaments are holden of the 
king immediately, where in deed the fame are, or ſhall be hol- 


immediately: that in fuch caſe, ſuch heire or heires ſhall and 
may have their traverſe to the ſame within age, and like reme- 
die and reſtitution upon his or their title founden'or judged for 
him, or them therein, as hath been accuſtomed and uſed in 
other caſes of traverſes: any law, uſage, or cuſtome to the con- 
trarie in any wiſe notwithſtanding. - 


(9) Where it is, or all be found office or inguiſſtion, &c. 
Note the generality of this fg N Pay 

(10) Shall be holden of ſome other common perſon, 8&c.] The lord 
might traverſe by the common law. 5 Mar. Dyer 161, 162. but 
the heire could not before this at. Vid 1 H. 7. 3 


Alſo where the kings majeſtie by his prerogative ought to 
have as well ſuch lands and agar as be holden of other 
perſons, as holden of himſelfe immediately, whereof his tenant 


age, untill ſuch time as liverie be ſued (11) by ſuch heire, and 


ments of ſuch heire be holden, uſed to ſpare the rents (12) due 
to them Eren nb of them, du- 
ring the kings poſſeſſion. And when ſuch heire bath ſued bis 
or their liverie they uſe by diſtreſſe, or otherwiſe to cope 
the ſaid heire to pay to them the arrerages of ſuch rents, 

ſuch time as the Eid lands, or tenements wen 


: — 
- 


ins inquirendum to be awarded, Kc. 


zug 


n fans 
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poſſeſſion by ſuch minoritie, where they ſhould have ſued by pe- 
tition to the kings majeſtie, to have obtained the fame out 
of the kings hands, if they would have the fame which is 
tothe great detriment, loſſe, and hindrance of ſuch heireand heires. 
For redreſſe whereof, be it enacted by the authoritie of this pre- 
{ent parliament, that from henceforth ſuch meane lords, during 
ſuch minoritie ſhall have, receive, and take the ſaid rents by the 
hands of ſuch of the kings officers, as ſhall be appointed to have, 
receive, and take the iffues, revenues, and profits of the ſame lands 
and tenements fo holden of ſuch meane lords, during the mino- 
ritie and nonage of ſuch heire and heires, and until ſuch heire and 
heires ſue his or their liverie, and that ſuch heire and heires, untill 
ſuch time as he or they ſhall have ſued their liverie, or might 
conveniently have ſued their liverie, ſhall be thereof clearly iſ 

. And that ſuch officer or officers, ſhall upon requeſt 
made, pay the fame to ſuch meane lords (they giving to ſuch 


officer and officers a ſufficient acquittance, or acquittances for 


the receipt of the fame.) And thatſuch payment thereof made 
with acquittance, or acquittances thereof ſhewed, ſhall be to 
ſuch officers a ſufficient diſcharge againſt the kings majeſtie 
and his heires, upon his or their accompt in that behalfe : any 
law, uſage, or cuſtome heretofore had, or uſed to the contrary 
hereof in any wiſe notwithſtanding, "WS 


(11) Untill ſuch time as liverie be ſued.) Nora, there be two ſorts 
of liveries, vis. liveries in deed, and liveries in law. Of liveries 
in deed there be two kinds, viz. a generall livery, and a ſpeciall 
livery. For a generall livery an „ee muſt be found in every 
county, an tate da found and returned in the chancery; a 
writ to the lord privie ſeale, that the heire is of full age: and there- 
upon a privie ſeale to the chamberlaine of England to receive his 
homage, &c. which kind of livery is dangerous, - tedious, and 
chargeable, Vid. 44 E. 3. 12+ 12 H. 4. livery 4. 21R. 2. livery 5. 
H. 7. 14. E. 4. 18. 7 H. 8. Kelwey 176, 17. | 

There is alſo a ſpeciall livery with a pardon much more ſafe, 


ſpeedy and beneficiall for the party, and it may be had upon any 


office found in any one county, and all the reſt to come in by cer- 
tiicate, as now the uſe is without tate probanda, &c. 7 H. 8. Kel- 
wey 177. or without any office at all, and may be made to the 
within age, 21 Ry: 40. 29 H. 8. livery Br. 56. | 

= ſtatute of 33 H. 8. cap. 22. power is given to the maſter 
of the wards, ſurveyor, attorny, and receiver, or three of them, 
whereof the maſter or ſurveyor to be one, to grant a generall or 
ſpeciall livery. . Whereapon ſome have thought, that ſpeciall li- 
veries became commonly to be granted; but it appeareth by 
7 H. 8. ubi ſupra, that it was ſo commonly uſed by a good time 
then paſt, Dyer, 23 Elif, fol. 377. a ſpeciall livery is not grantable 
at this day ex debits juftitias | 


If the office be traverſed, and the king, han ing the traverſe, grant 
Dyer, 


livery, Kc. the traverſe goeth to the . Kelw. 2 H. 8. 157. 
ab. 1 H. 7. 12. 27. ed, See 23 Eliſ. ubi fupra, .. 
13 H. 4. 6. 9. tit Travers, an office is found, that A. died ſeiſed 
ef the mannor of B. and held the ſame in capite by * 
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23 H. 8. Br. 
intruſion 19. 21. 
2 H. 6. 57. 
Kelw. 10 H. 8. 
198. 13 H. 4. 3. 
See Dyer, 12 El. 
286. 46 E. 3. 
grant 50. 

34 H. 8. Charter 
de pardon 54. 
29 H. 8. ib. 52. 
16 E. 4. fol. 1. 


594] 


32 H. 8. Br. 62. 


tamf. piers 
40. b. 


The 8. branch. 


Vid. Dier 5 Mar. 
155, 156. 


The 9. branch. 


any inquiſition or office taken, or found before the ſame day; 


"I FR a and it is enacted by the authoritie aforeſaic, 


ſhall ſue one writ, or ſeverall writs of ſcire facias.(as the calc 
ſhall require) againſt all and ſingular ſuch perſon and perſons, 
as ſhall have intereſt by the king, or by his patentee or patentecs 
in like manner and form as is requiſite upon traverſes, or pe- 
titions heretofore purſued, And that in every ſuch ſeire ſo” 
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his heire within age; this office is traverſed, that A. infeoffed bim 
that traverſeth in fee, and traverſe the dying ſeiſed: wheren 
the king taketh iſſue, and hanging the traverſe, it is found by 
another office, that the ſaid feoffment was by collufion, and aftc; 
the iſſue was found againſt the king; whereupon, by the rule of the 
court, the party had judgement, and an ameveas manum, For the 
office, found depending the traverſe, ſhall not grieve the party; 
for ſo he might » infinitely vexed: but in a feire fac? by the king 
upon the latter office he ſhall anſwer, &c. an excellent caſe for the 
benefit and ſpeed of them that are driven to traverſe. Vid. 11 H.,, 
fol. 8. 13 H. 4. tit. travers 16 et 13 H. 4. tit. livery 21. 

* There be alſo liveries in law, as by pardons, either by act of 
arliament, or by charter under the great ſeale, to the heire of the 
ings tenant in capite, be he within age, or of full age. But where 

ſome books ſay, that a pardon of intrufions to ſuch an heire amounts 
in law to a hvery, it is fo to be underſtood, that in the pardon there 
be words alſo, that the heire may enter, & c. for a ſpeciall livery is 
no other, but that the heire habeat licentiam ingrediendi, Wc. 
Note, upon every hvery the king hath the value of the land for 
halfe a yeare, but upon an oer le mayne the kings hands be 
amoved without any profit, &c. 
(12) Uſed to ſpare the rents, &c.] Not onely rents, but reliefes 
alſo were due by the common law, 26 H. 8. 8. 24 E. 3.24 29 al. 
p. 5. 39 E. z. reliefe 1, Vide Br. tit. Arrerapes, pl. 1. & 19. For 
though there be a kind of ſuſpenſion of rents, &c, by reaſon of the 
kings poſſeſſion ; yet the rents, &c. are due, becauſe the prero- 
gative of the king doth no man wrong, 13 E. 4. 8. &c. 


Provided alwaies, and it is enacted by the authoritie aforeſaic, 
that this act, or any thing therein contained, ſhall not in any 
wiſe extend to any inquiſition or office taken or founden, at 
any time before the twentieth day of March next coming; nor 
to hinder, prejudice, or take away the title, intereſt, or poſſeſ- 
ſion of our ſoveraigne lord the king, or of any other perſon or 
perſons growne, or comtnen by vertue, meane, or occaſion of 


but that as well our faid ſoveraigne lord the king, as all other 
perſon or perſons, having any title, intereſt, or poſſeſhon by 
vertue, meane, or occafion of any inquifition or office found be- 
fore the ſame day, ſhall, and may have, hold, and enjoy the fame 
in like manher and forme, as though this act bad never been had 
or made: any thing in the ſame act to the contrary in any wile 
notwithſtanding | 


that in all ſuch caſes, as any perſon or-perſons ſhall be enabled 
by this at (13) to have any traverſe, and ſhall purſue his or the! 
traverſc,'that then. he or they that ſhall purſue ſuch traverſe 
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the patentees, or other defendants ſhall have like plees and ad- 
vantages, as they had in any ſcire facias, before this time award- 
ed againſt any patentee in any caſe of petition, And alſo, that 
upon every traverſe that {hall be purſued by vertue or meane 
of this act, in ſuch cafe as the partie or parties that ſhall purſue 
any ſuch traverſe, ſhould, by the order of the common lawes of 
this realme, have been put to ſue by petition to the king, there 
ſhall be two writs of ſearch granted in manner and forme, as 
lice writs have been granted upon . petitions made to the 
king. | 


(13) Shall be enabled by thit af, Sc.] Hereof ſomewhat hath 
been ſpoken in the fourth branch. Vid. 5 E. 4. 3 | 

Noa, in many caſes two matters of record with neceſſary averre- 
ments ſhall amount to an office, but there upon a /cire fac? is to be 
granted, wherein the partie may traverſe any of the material 
averrements, &C. 21 aſl. p. 36. 21 E. 3. liverie.. 40 ail, 46. 50 afl. 
2. 2 E. 3. 10. b but becauſe ſuch records amounting are not with- 
in any branch of this act, we will ſpeak no further of them. 


Provided alſo, and it is enacted by the authoritie aboveſaid, 
that if after any judgement ſhalbe given upon any traverſe (9) 
that ſhalbe tendred, or ſued by yertue or mean of this act, it ſn 
appear by any matter of record, that the king hath any other 
former title, right, or intereſt to the mannors, lands, tenements, 
or other hereditaments mentioned in the ſame traverſe, that then 
the ſame title, right, and intereſt ſhall be ſaved to the king, the 
aid traverſe and judgement thereupon giyen, in any wiſe not- 
withſtanding. ue Ar 


(14) Upen any traverſe.) This extendeth not to a mon/irans de 
droit to be purſued upon this ſtatute, ITT 
This proviſo was added (for that this a& gave a traverſe, where 
none was at the common law, and that it ould be judged for them, 
tor whom it was found, &c.).leſt the judgement, being warranted 
by authority of parliament, ſhould bind any former right the king 
had; and that appeareth alſo by the concluſion of this branch, wiz. 
The (aid traverſe and judgement thereupan given natwithſtanding : 
but it ſeemeth to be ' abundans cantela; for the judgement upon a 
traverſe is, quod manus domini regis ameveartur; et palſiſſio reſtituatur 
to him that traverſeth /alvo jure, c. V. EA ne 
It is to be obſerved, that there be certaine records which intitle 
the king, that by law are not traverſable; in which caſes, though 
the king be entituled but by ſingle matter af recotd, yet the party 
grieved is put to his petition, and cannot be holpen by traverſe, or 
nonſtrans de droit. As taking one example for many: king Henry 
the fourth recovered in the kings bench in a guare impedit againſt 
the prior of T. the preſentation to a church, and had a writ tothe 
hop, and his clerke received, &c. where in truth rhe prior never 
new of the ſait, nor was ſummoned, attached, or diſtrained by the 
ſherife; and thereupon the prior moved the court of kings bench 
to grant a writ, to cauſe to come before them the ſummoners, the 
ple Zes, and mainpernors upon the deſtreſſe to be examined in this 
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de office 54. 


Mich. 10 H. 4. 


tit. Travers $1. 


Fitz. N. B. 99. f. 


Stamf. prer. 73. 


[ 
| 
| 
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recovered, the defendant had been driven to his original writ out 
of the chancery, and could not proceed upon any judicial! proceſs 
„ that 


the examination, &c. then without any writ out of the chancery, 


| prom ſhould be driven to bis originall out of the chancery. 5. That 
the chancery, ought to have his right found by enqueſt. 


traverſable amoved from his poſſeſſion, that he muſt traverſe the 


17 E. I- 10. 
Henry Hills cafe. 
20 E. 4. 11+ 14. 
21 E. 4. 1. 2. 
quatre imped. 
101. 14H. 7. 21. 
15 H. 7. 6. 


21775 


32 aſl. p. 28. 
Fo aff. 2. Stamf. 
Prer. 54. b. 


ſurther of them. x 


in the inducement to the traverſe, they alledge their owne title, 


found, then cannot the king ſeize without a tire facies. © - 
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matter. And in this caſe five points were reſolved by Gaſcoigne 
chiefe juſtice, and the court, vix. firſt, that the prior was driven 
to his petition in nature of a writ of deceit, albeit in this caſe the 
king recovered in auter droit. 2. That if a common perſon bad 


out of this court. 3. That if the concluſion of the petition 
the king ſhould command the court of kings beach to proceed to 


the court may proceed to the examination. 4. But if the petition 
doth conclude generally, that the king ſhould doe right, then the 


fore ſuch writ be granted, the prior upon a commiſſion out of 


But ſeeing our ſtatute extendeth to offices found by writ, com- 
miſſion, or ex officio, and not to other records, we will ſpeak no 


Mine advice to ſuch as ſhall traverſe by force of this act, is, that 


(which they ought to doe; for no man ſhall have the lands out of 
the kings hands, without making a title) juſtly and truly: for the 
attorney rall for the king may either take iſſue upon the tra- 
verſe, or by the kings prerogative upon the title of the party, that 
traverſeth at his choice. ”= 

It is a maxime in law, that whenſoever any man is by any office 


office in the court, where the office is returned. Of houſes and 
lands, which doe lye in livery, and whereof there is manual oc- 
cupation, and profit preſently taken, the party by finding of the 
office is out of poſſęſſion; but of rents, villeins, commons, advow- 
ſions, and other inheritances incorporeall which lye in grant, the 
owner is not out of poſſeſſion (be they appendant, or in grofle) by 
the finding of an office; and therefore in any information or action 
brought by the king for the ſame, the party may traverſe the 
office in that court, where the information or action is brought for 
the king. | | 
And in all caſes, when the king is not in poſſeſſion by the office, 
and he obtaine not poſſeſſion within the yeare after the office 


We have taken this ſtatute of 2 E. 6. into our conſideration, the 
rather, for that juſtice Stamford wrote his treatiſe upon the pre- 
rogative (wherein he ſetteth forth the common law) before thus 
ſtatute of 2 E. 6. by which ſtatute the ſubject is relieved in mary 
things, which lay heavie upon him, when juſtice Stamford wrote; 
our chiefeſt endeavour being, that it may be knowne how the hu 
ſtandeth at the edition o this cond and other- parts of the 


Infticures, 


= 
. 
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Stat. de 22 H. 8. Cap. 5. Of Bridges. 


An Expoſition upon the Statute of 22 H. 8. 
Cap. 5. concerning the repairing of decayed 
Bridges in Highwaies, and by whom. 


BE it enacted by the king our ſoveraigne lord, and the lords 

ſpirituall and temporall, and the commons in this preſent 

parliament aſſembled, and by authoritie of the ſame, that the 

juſtices of peace in every ſhire of this realme, franchiſe, citie, | 

or borough, or foure of them at the leaſt, whereof one to be of | 

the quorum, ſhall have power and authoritie to enquire, heare, | 

and determine in the kings generall ſeſſions of peace, of all 

manner of annoyances of bridges broken in the high-waies, to 

the damage of the kings liege people, and to make ſuch pro- 

ceſſe and paines upon every preſentment afore them for the re- 

formation of the ſame, againſt ſuch as owen to be charged for 

the making or amending of ſuch bridges, as the kings juſtices 

of his bench uſe commonly to doe, or as it ſhall ſeem by their 

diſcretions to be and convenient for the ſpeedy amend- 

ment of ſuch bridges. : 
And where in many parts of this realme it cannot be knowne 

and proved what 2 riding, wapentake, citie, borough, 

towne, or pariſh, nor what 4 certain, or bodie politick, 

ought of right to make ſuch bridges decayed, by reaſon where 

of ſuch decayed bridges, for lacke of knowledge of fuch as 

owen to make them, for the moſt part, lye long without any 

amendment, to the great annoyance of the kings ſubjects. 
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For the remedy thereof, be it enacted by authoritie afore- 
ſaid, that in every ſuch caſe the ſaid bridges, if they be without 
the citie or towne corporate, ſhall be made by the inhabitants 

. of the ſhire (1) or riding, within the which the ſaid bridge de- 


cayed ſhall happen to be: and if it be within any citie or towne 
corporate, then by the inhabitants of every ſuch citie, or towne 
corporate, wherein ſuch bridges ſhall happen to be. And if 
part of any ſuch bridges ſo decayed happen to be in one ſhire, 
riding, citie, or tone corporate, and the other part thereof in 
another ſhire, riding, city, or towne corporate; or if part be 
within the limits of any citie, or tone corporate, and part i 
without z or part within one riding, and part within another: 
that then in every ſuch caſe the — of the ſhires, ridings, 
cities, or townes corporate ſhall be charged, and chargeable to 
anend, make, and repaire ſuch part and portion of ſuch bridges 
lo decayed, as ſhall lye and be within the limits of the ſhire, 
"ing, citie, or towne corporate, wherein they be inhabited at 
* . the ſame decaies. LI 791 
nd be it further enacted, that in every ſuch caſe, where it 
"not be knowne and proved (a) what perſons, lands, tene- 
Ng | ments, 
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ments, and bodies politick owen to make and repaire fu 
bridges, that for ſpeedy reformation and amending of ſuc 
bridges, the juſtices of peace within the ſhires or ridin 
wherein fuch decayed bridges been out of cities and towns 
corporate; and if it be within cities or towns corporate, the 
[ 698 ] the juſtices of peace within every ſuch citie, or towne cor: 
rate, or foure of the ſaid juſtices at the leaſt, whereof one 1 
be of the quorum, ſhall have power and authority within thy 
limits of their ſeverall commiſſions, and authorities, to call h 
fore them the conſtables of every town and pariſh, being with 
in the ſhire, riding, city, or town corporate, as well with 
liberty, as without, wherein ſuch bridges, or any parcell theres 
ſhall happen to be, or elſe two of the moſt honeſt inbabiian 
within every ſuch towne or pariſh in the faid ſhire, ridin 
City, or towne corporate, by . diſcretion of the ſaid juſtice 
of peace, or foure of them at the leaſt, whereof one to be of th 
quorum : and at, and upon the apparances of ſuch conſtable 
or inhabitants, the faid juſtices of peace, or foure of them (3) 
whereof one to be of the quorum, with the aſſent of the fa 
conſtables, or inhabitants (4), ſhall have power and authorit 
to taxe, and ſet every inhabitant (5) in any ſuch city, tone of 
_ pariſh, within the limits of their commithons and authoritie 
to ſuch reaſonable aid, and ſumme of money, as they ſhall thinks 
by their diſcretions convenient and ſufficient for the repairing 
re- edifyiug, and amendment of ſuch bridges, and after ſuch 
taxation made, the faid juſtices ſhall cauſe the names an 
ſummes of every particular perſon ſo by them taxed, to de 
written (6) in a roll indented (7). And ſhall alſo have powe 
and authority to make two collectors of every hundred, f 
collection of all ſuch ſummes of money, by them ſet and taxec 
which collectors receiving the one part of the ſaid roll indent 
under the ſeales of the ſaid juſtices, ſhall have power and au 
thoritie to collect and receive all the particular ſummes d 
therein contained (8); and to diftraine every ſuch in 
habitant, as ſhall be taxed, and refuſe payment thereof, in us 
lands, goods, and chattells (9), and to fell ſuch diſtreſſe, 
of the ſale thereof retaine and perceive all the money taxe« 
and the reſidue (if the diftrefle be better) to deliver to de 
owner thereof (10). And that the ſame juſtices, or foure © 
them, within the limits of their commiſſions and author 
ſhall alſo have power and authoritie to name and appoint ct 
ſurveyors, which ſhall ſee every ſuch decayed bridge repair 
and amended from time to time, as often as need hall require, 
to whoſe hands the ſaid collectors ſhall pay the faid ſummes“ 
money taxed, and by them received: and that the Collecto 
and ſurveyors, and every of them, and their executors and 1. 
' miniſtrators, and the executors and adminiſtrators of then, 
and every of them, from time to time {hall make atruc deck 
ration aud accompt to the juſtices of peace of the ſhire, . 
citie, ar ton. Corporate, herein they ſhall be — 
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ors or ſurveyors, or to foure of the ſame juſtices, whereof 
ane to be of the quorum, of the receipts, payments, and ex- 

ces of the ſaid ſummes of money: and if they, or any of 
hem refuſe that to doe, that then the ſame juſtices of peace, 
or foure of them, from time to time by their diſcretions, ſhall 
have power and authoritie to make proceſſe againſt the faid col- 
tors ard ſurveyors, and every of them, their executors and 
aminiſtrators, and the executors and adminiſtrators of every of 
dem, by attachments under their ſeales returnable at the ge- 
geral ſeiſions of peace: and if they appeare, then to compell 
them to accompt, as is aforeſaid, or elſe if they, or any of them, 
refuſe that to doe, then to commit ſuch of them, as ſhall refuſe, 
to ward, there to remaine without baile or mainpriſe, till the 
id declaration and accompt be truly made. 


and ſuch perſons inhabitants, bodies politick, lands or tene- 
ments, which owen to be charged to the making and amending 
of ſuch bridges, lien and abiding in another ſhire or riding, or 
where ſuch bridges been within any citie, or tewne corporate, 
ud the perſons inhabitants, bodies politick, lands or tenements, 
that owen to make or repaire any ſuch bri lien and been 
out of the ſaid cities and townes corporate: be it enacted, that 
in every ſuch caſe, the juſtices of peace of the ſhire, citie, or 
towne corporate, within the which ſuch decayed bridges, or any 
part thereof ſhall happen to be, ſhall have power to enquire, 


wits of their commiſſions or authorities. And if the annoyance 
be preſented, then to make proceſs into every ſhire within this 
real me againſt ſuch as owen to make, or amend any ſuch bridges 
o prelented before them, to be decayed, to the annoyance and 
let of the paſſage of the kings ſubjects, and to doe further in 
every behalfe in every ſuch caſe, as they mought doe by au- 
tioritie of this act, in caſe that the perſons or bodies politick, 
lands or tenements, which owen to be charged to the amending 
or making of ſuch bridges, or any part thereof, were in the 
lame ſhire, riding, citie, or towne corporate, where ſuch an- 
noyance ſhall happen to be. And chat all ſherifes and bailites 
of liberties and franchiſes, ſhall truly ſerye and execute ſuch 


peace, afore whom any preſentment ſhall be had for any ſuch 
annoyance, according to the tenour and effect of the ſaid pro- 
ccile to them directed, without favour, affection or corruption, 


of them, by the diſcretion of the {aid juſtices. 
Provided alway, that this act, nor any thing therein con- 
tuned, be not prejudiciall to the liberties of the five ports, or 
members of the ſame, and for reformation of annoyance of 
bridges within the ſaid ports and members. 


warden, maiors, and bailiffes electe urates of the ſame 
ports, 


And where any bridge or bridges lien in one ſhire or riding, 


beare, and determine all ſuch annoyances, den within the li- 


proceſſe, as ſhall come to their hands from the {aid juſtices of 


upon paine to make ſuch fine as ſhall be ſet upon them, or any 


Be it enacted by authoritie of this preſent parliament, that 
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and every of them, have power and authoritie to enquire 
and determine all manner of common annoyances d 
bridges within the ſame ports and members, and to make fuch 
proceſſe, paines, taxations, and all other things within the fame 
— and members, as the 2 of peace may doe in other 
ires, or places out of the ſame ports, by vertue and authoritie 
of this preſent act in every behalte. : 
And be it further enacted by the authoritie aforeſaid, that the 
Juſtices of peace, or foure * them, ſhall have full power and 
authoritie to allow ſuch reaſonable coſts and charges to the 
ſaid ſurveyors and collectors, as by their diſcretions ſhall be 
| thought convenient. a 

: For as much that albeit bridges decayed were amended and 
repaired, according to the tenour of this act, yet nevertheleſſe, 
if ſpeedy remedy for the amendment of the waies next adjoyn- 
ing to every of the ends of ſuch bridges, ſhould not be had and 
£700 ] made, the kings ſubjects ſhould take little or none availe or 
þ commoditie in any parts of this realme by the making of the 

= bridges: in conſideration whereof, be it enacted by the ki 
if our foveraigne lord, and the lords ſpirituall and temporall, 
the commons in this preſent parliament aſſembled, and by the 
authoritie of the ſame, that ſuch part and portion of the high- 
waies in every part of this realme, as well within franchiſe, as 
without, as lye next adjoyning to any ends of any bridges with- 
in this realme, diſtant from any of the faid ends, by the ſpace 
of three hundred foot, be made, repaired, and amended as often 
as need ſhall require. And that the juſtices of the peace in 
every ſhire of this realme, franchiſe, citie, or borough, or foure 
of them at the leaſt, whereof one to be of the quorum, within 
the limits of their commiſſions and authorities, ſhall have power 
and authoritie to enquire, heare, and determine in the kings 
2 ſeſſions of peace, all manner of annoyances of and in 
high-waies, ſo being and lying next adJoyning to any ends 
of bridges within this realme, diſtant from any of the ends ot 

Pere three hundred foot, and to doe Ars every 
ings concerning the making, repairing, and amending | 
fuch high-waies, every of them, in 'ﬆ large and ani 
manner as they might and may doe, to and for the making, fe. 
pairing, and amending of bridges, by vertue and authoritic cf 

this preſent act. n 

R: a A* 


Before we enter into the expoſition af this act, we will take into 
eonfideration, for a neceffary introduction thereunto, what the con- 
mon law was concerning the reparation of decayed * bridges n 
three points: Firſt, who were to repaire the ſame : 2. what Vu 
the remedy for the reparation thereof: 3. before what judges. 
Pons tranſimos, unde ponticulus. 
r 


* 89 s * 


As to the firſt ſome 


or not incorporate, are 
urrarumy five tenementorum, Sc. ſome ratiene preſcriptionis tantumy 
ratione lenuræ, by reaſon that they and thoſe, whoſe eſtate they 
tive in the lands or tenements, are bound in reſpe& thereof to re- 
ire the ſame z ® but they which have lands on the one fide of the 
b:idge, or on the other, or on both, are not bound of common right 
to repaire the ſame. | . 4 

If a man, which holdeth an hundred acres of land, ought to 
tepaire a bridge by the tenure of them, if be for example alien 
twenty acres of them to dne, and ten to another, and after one of 
them is onely upon a preſentment found thereof, diftrained to re- 
paire this bridge, he ſhall have a ſpeciall writ de onerando pro rata 
portione, et fic de fimilibun. | 

Ratione preſcriptionis tantum, but herein there is a diverſity be- 
ween bodies politicke. or corporate, ſpirituall or temporall, and 
naturall perſons: for © bodies politicke or corporate, ſpirituall or 
temporall, may be bound by uſage and preſcription only, becauſe 
they are locall, and have a ſucceſſion perpetuall: but a naturall per- 
ſon N be bound by act of his anceſter, without a lien, or bind- 

an ets. | r 


ing, Ki 

1 1, if a biſhop or prior, &c. hath at once or twice of almes 
repaired a bridge, it bindeth not (and yet is evidence againſt him, 
untill he prove the contrary) but if time out of mind, they and 


to it. De pontzbus et calcetis 
aa reþarare, et ſuſtentare debet. 
e But admit none at all were 


fractis in ommbus tranſitionibus quis 
bounden to the reparation of the 


mon law? The anſwer is, that the whole county, that is, the in- 
babitants of the county or ſhire, wherein the bridge is, ſhall repaire 


becauſe it is for the common good, and e 


county. 


of the whole 


repaire it. If the bridge be 
vithin the gildable, ſo much as is within the franchiſe ſhall be re- 


gildable, 
undes, mutatis mutandis. 


ta man make a bridge for the common 
hee is not bound to 


preſcriptions, 


2 paſſage, &c, if the bridge 


44 


their predeceſſors. have repaired it of almes, this ſhall bind them 


bridge, how then? + and by whom ſhould it be repaired by the com- 
the ſame; for of common right the whole county mult repaire it, 
If a bridge be within a- franchiſe, thoſe of the franchiſe are to 


within a franchiſe, and part 


paired by thoſe of the franchiſe; and ſo much as is within the 
y thoſe of the gildable. And ſo it is, if it be in two f Regzft. 154 a 


of all the ſubjects, 3 H. +. 
a ire it; for no particular man is bound to 
reparation af bridges by the common law, but ratione tenuræ, or 


1 


Er ſpirituall or temporall, incorporate, 44 E. 3. 31. 
und to repaire bridges ratione tenure ſu - K 75 


1 E. 4. fol. 46. 


2 8 H. 7. 5. b. 


d Regiſt. 268. a. 
F, N. B. 235 b. 


21 E. 4. 38. b. 
46. +3 aſl, 37s 
9 F. 3. 5. Ds 
* . * | 
Markiats caſe, 
10 E. 4. 10. as 
& A ſcir fac* 
19 H.6.75. a. b. 
T10E. z. <a 
E. 3. 31» 
* Cap. Itineris. 
M, 13 E. 3 fo. 
73» 74 in libro. 
meo, the abbot of 
8. Auſtins caſe. 
© Paſch. 10 E. 3. 
28, 29. in the 
Maſt. of Leo- 
nards caſe. 
Vid. Regiſt. 192. 
2 E. 3. coron. 
147. 14 E. 3. 
ſtat. 1. cap. 4+ 
where the whole 
county is 
amerced. Ys 
1 701] 
14 E. 3 tit. 
Barre 276. the 
biſhop of Cheſ- 
ters caſe. - 


F. N. B. 127. e. 
5. 


As to the ſecond” the remedy was, if it were a private bridge: Regid. 83 
to a mill which A. was bound to maintaine, over which B. had 154. F. N. B. 
were in decay, B. might have his 2*7- dl. 


rt de ponte reparande. But if the bridge were for the publicke, B 21 E. 3. 54- 
&. the remedy was by preſentment at ſuit of the king, for 43 a. 37- 
woding of mukiplcty of ſuits, rn 
* to the chird, this preſentment on 1; 33 off 0 1 
or e the juſtices of the ł kings bench, or before _ ewe, 38. aſſ. p. 15. 
o commiſſioners of oer and terminer, or before the ſe by 22 E. 3. 1. 
Gerig. Lon, or k writ in nature of a commiſſion. + But a8 to the 5 * 3. barre 
eriſe, his power to take inditements, by force of any ſuch writ I Pins, N. B. fol, 


1 _ — yk 


* 


might be at the common law 


— 2 ——ů ͤ — — * 9 * * 
— - K 


mag E. 3. 21. 


5 E. 3. 2.7 H. 4. 
3 &c. 


- 


Elif. cap. 24. 
I EI. cap. vr 
9 N. 5. cap, 12, 
H. 6. cap. 28. 
43 Jac. cap. 24. 
n Inter leges Ca- 


nutiĩ regis, ca. 10. /olraes, .. 


& 62. 


The firſt branch. 
o Juſt. of peace 
have power to 
enquire of gu- 
ſances, Sc, in 
high-waies, b 
the ſtatutes e 
2 Mar. cap. 8. 
5 Elif. cap. 13. 
18 Eliſ. cap. 9 


P Pons a pen- 
dendo, quia tan- 
quam in acre 
pendet. 
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fay, 1. in every ſhire or county where there foure or more 
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or commiſſion in the nature of a commiſſion, is taken away by the 
ſtatute of 28 E. 3. cap. 9. But it may be preſentedin the c turn 
or leet. | 

See the ſecond of the Inſtitutes, Mag. Chart. cap. 18. N.n; 
villa nec liber — van facere pontes, Se. nift ns Bk 
et de jure facere confutverunt tempore regis Henrici avi b. 

For Pontage, vid. the ſecond part of the Inſtitutes, Weſſmir 
I. Cap. 31. W. 2. cap. 25. 3 E. 3: all. 445. 35 H. 6.2 „b. 0 
Forteſcue, Pl. Com. 3+ 40% Fide 13 H. + 17. F.N.B. 178. f 
Flet. lib. 4. cap. 1. Vid. 1 H. 8. cap. 9. 39 El. cap. 24. 

Pontage is a toll or contribution for repaire of bridges. See 
reaſonable taxation therefore 39 Elif. cap. 24. See alſo of Pontage, 
lib. 8. fol. 46. b. John Webs caſe. ; 

It appeareth in our bookes, that before bridges were made how 
often defaults were ſaved, and delayes had per cretance del tur, by 
encreaſe of waters. 

None can be compelled to make new bridges, where never any 
were before, but by act of parliament. 

*The law before the conqueſt was, Oppida ponteſgue poſthac in. 

Haurant ur. And againe, Dri prufionent ad oppida pontefoe reficiendy 
denegabit, militianve ſubterfugerit, dabit is regi (/i Anglus fuerit) 2b. 


politic 
the fat 


Now having confidered what the common law was concerning 
the reparation of bridges, we will peruſe the parts of this act of 
22 H. 8. which may be divided into eight branches. | 

1. That o juſtices of peace, or any ſoure or more of them, whereof 
one to be of the quorum, at the kings generall ſeſſion of peace, ſhall 
have power, and authority (which conhſteth in theſe foure things) 
firſt to enquire, heare and determine. | | 

2. Whereof? of all manner nuſances of bridges broken in the 
high-waies, to the damages of the kings liege people. This ex- 
tendeth only to common bridges in the kings 1 where 
all the kings Riege people have, or may have paſſage, and not to 
private bridges to mills, or the like. And therefore the inditement 
upon this ſtatute een ala 
regia via ſuper lumen, eu curſum aqua, Oc. A . 

In what place 710 every ſhire of this realme, franchiſe, cite, 
or , | 
But this is to be underſtood, reddendo fngula is, that is to 


of peace, whereof one or more is of the quorum. 2. Fran- 
chiſe, where there be foure or more juſtices of the peace, and one 
or more of the quorum. 3. Citie, where be foure or more juſtices 
of the peace, and one or more of the quorum. 4. Or borough, 


where there be foure or more juſtices of the peace, and one or more by 
of the quorum, and where they keep geuerall ſeſſions of * * 
| for ſuch franchiſes, cities, or boroughes; but for want thereof, the dis 
jaftices of peace of the county ſhall enquire. But if che franchiſe he; 
citie, or borough be a county of it felfe, and have not foure or more hath 
Juſtices of peace, whereof one or more is of the quorum, 10 other Nets 


there, but ſuch decay muſt be reformed by Tuch rem 


juſtices of peace of any other ſhire or county, have any power by 113 
this act to enquire of, hear and determine the WAL of i wa 
es 


ſperiſſed) as the common law did give; then it wann 
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obe kene hat the common late was before the making of 


15 ſtatute, 
” dach proceſſe they are to make upon every preſentment afore 
E en een e | wi a3 
dem, for reformation of the fame, „ againſt ſuch as owen to be * This whole 
+-roed for the ® making or amending of ſuch bridges, as the branch, divided 
«lice of his majeſties bench uſe commonly to doe, or it ſhall ſeem —_— 3 
by their diſctetions to be neceflary and convenient for the ſpeedy where ſuch xy 
mendment of ſuch Bridges. | 2 4 be 
: a | a charged for 
making or amending of ſuch bridges are kunowne, and preſented. , If the whole bridge be de- 
qed, &c. it muſt be made againe, and re-edified. 1 3; f 
Having provided remedy againſt ſuch as owen to be charged | 
for the making or amending of ſuch bridges; &c. The ſecond The 2. and 3. 
and third branches doe provide more ſpeedy remedy, where it branches. 
cannot be knowne or proved what hundred, riding, wapentake, 
citie, borough, towne or pariſh, or what perſon certaine, or body 
politicke ought of right to make ſuch bridges decayed, &c. how 
tie fame ſhall be repaired. And theſe branches doe conſiſt on three 
ns. | | | | | aldey! at; 
3 That in every ſuch caſe the ſaid bridges (if they be without 
city or towne corporate) ſhall be made by the inhabitants of the 
fire or * riding, within which the ſaid bridges decayed thall hap- "Tk __ _- 
n to be. 1814. 1822 A 101 | | cf 20. 3 Of 
4 And if they be within a city; or towue corporate, then by the 8 
inhabitants of every ſuch city or towne e a b dings. 155 
3. And if part of any bridges ſo decayed be within ſhire, riding, 
citie, or towne corporate, or if part be within the limits of any city, 
or towne cotporate, and part without, or part within one riding, 
and part within another, that in every caſe the inhabitants of 
the ſhires, ridings, cities, or townes corporate ſhall be charged and 
chargeable: to amend, make, and repaire ſuch part and portion of 
fuch bridges ſo decayed, as hail lye and be within the limits of the 
ſure, riding. city, or towne corporate, wherein they be inhabited 
a the time of ſuch decayes. By this part the law is declared by 
whom fuch decayed bridges in any ſhire, riding, city, or towne 
corporate ought to be repaired: a neceſſary clauſe to be added, 
for that ſuch. decayed bridges may not ds within the remedy of | 
tie fourth branch: yet the law (who are chargeable) being de- ö 
Clared hereby, the remedy ſhall be by the courſe of the common | 
aw, which before hath been ſhewed. | jy. | 2 
(1) That the inhabitants of the ſaid Jhires, &c.] The perſons to | i 
bee charged by this act are 3 under this only word a, 
Ea ;] which word is ne to be explained, being the See the ſtatute 
geſt word of this kind. - 2.35546 of 23 H. 8. ca. 2. 
Firſt, although a man be dwelling in an houſe in a forraigne concerning 
county, riding, city, or towne corporate, yet if he hath lands or n N ...] 
tenements in his owne poſſeſſion and manurance in the county, 2 Vid. n. 4. fol. 
ding, city, or towne corporate, where the decayed bridge is, 66, 67. J eyes . 
be is an inhabitant, both where his perſon dwelleth, and where he caſc, ibid. fo, 64, | 
hath lands or tenements in his owne poſſeſſion within this ſtatute. day po 
Neta, babitatio dicitur ab haben, quia gui propriis manibus, et ſump- renn 
tibus Þ:ſidet, et Babet, ibi habitare dicitur... | och. toe 
2. It a man dwelleth in a forraigne ſhire, riding, city, or towne 
corporate, and keepeth a houſe and ſervants in another ſhire, riding, 
| e city, 


- 


to the juſtices of commiſſions and * authorities, to b call before them the conſtables 
the ſhires or rid- 


| ® juſtices of next honeſt inhabitants within every towne or _ in the ſaid 
peace in ſhires * 
a+ cy juſtices, or foure of them at the leaſt, whereof one to be of the 


. 
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city, or town corporate, he is an inhabitant in each ſhire, rig 
city, or town corporate within this ſtatute. ; 3 
. 3+ Ex vi termini, Every perſon that dwelleth in any ſhire 
nding, city, or towne corporate, though he hath. but a perſonal 
reſidence, yet is he ſaid in law to be an inhabitant, or a dyeller 
there, as ſervants, &c. But this ſtature extendeth not to them, but 


uratt 
to ſuch as be houſholders. And this is gathered by the words of — 
the fourth branch of this act, that giveth the diſtreſſe, wiz. and to inde | 
diſtraine every_ſuch inhabitant, ' &c. in his lands, goods, and conſul 
chattels. And beſides, it were in a manner infinite and impoſſible, peace 
to taxe by the next branch of this act every inhabitant, being ng canne 
houſholder. | | d | more 
4- Every corporation and body politicke reſiding in any county, and 1 
—_— citie, or towne corporate, or having lands or tenements in 2. 
any ſhire, riding, city, or towne corporate, ou propriit manibus ei juſtic 
fumptibus poſſident et habent, are ſaid to be inhabitants there within with 
the purview of this ſtatute. $76 | 8. and 
5. An infant that hath houſe or lands by diſcent or pur. town 
chaſe, is lyable to this publike charge, and ſo is the | huſband of a mon! 
feme covert, | 14 963,515 N ſuffie 
Now the law being declared who were chargeable to repaire bridg 
decayed bridges, where no perſon, &c. where bound thereunto. It 
The 4. branch. The fourth branch, for a more ſpeedy reformation and remedy, or m 
provideth and enacteth theſe ſixe things neral 
| 1. That in every caſe, where it cannot be knowne and proved this! 
what perſons, lands, tenements, and bodies politick owen to make Fi 
and repaire ſuch bridges, for the ſpeedy reformation and amend- (4 
ment of ſuch bridges, the juſtices of peace within the-ſhires or citie 
ridings, where ſuch bridges been (being out of cities and townes ther 
corporate) and if it be within cities or tones corporate, then the of U 
juſtices of peace in every ſuch city or towne corporate, or foure of the c 
* Theſe words the ſaid * juſtices at the leaſt, whereof one to be of the quorum, (/ 
referre as well ſhall have power and authority within the limits of their ſeveral! as n 


ines of every towne or pariſh, being within the ſhire, riding, citie, or 
| 2228 bel towne corporate, as well within liberty as without, T5 ſuch ( 
corporate. bridges, or any parcell thereof ſhall happen to be, or elſe two of the i. fin 


ſhire, riding, city, or towne corporate, by the diſcretion of the {aid 


in cities and uorum. But it is good policie, that more then foure juſtices, &c. | we | 

townes corpo- 2 take upon them the authority committed to them by any B 

rate forthe branch of this act: for if there be hut foure, if any of them dyeth, or « 

rack op or be out of the commiſſion, the ſurviving three have no authority dee: 

fore this word to proceed, W n . 41 'F 2 % 

E. A firſt thing the juſtices are to doe when they are aſſembled, is to call, &c- It they he ( 
ſent (as commonly they are} at the generall ſeſſions of peace, or elle to make warrants jo call, &c. 8 

them at a certain day and place, and in thoſe warrants to ſignific that it is for a 4 

the inhabitants of the whole county, for reparation of ſuch a bridge. 15s Wy; 

(2) Where it cannot be knowne or proved, &c.] BY the context & 

and order of this ſtatute, firſt, for inquity at the | ma 108 a 

who ought to repaire ſuch decayed bridges: and ſecondly 0 bre 

branch, where it cannot be knowne or proved (that is, at . 5 ly 

nerall ſeſſions who own to repaire it.) It hath been go fed. 4 


ve have touched before. 
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t adviſed, that for the better warrant of theſe foure juſtices of peace, 
inquiry ſhould be made by the * inqueſt for the body cf the 


county at the generall quarter ſeſhons, who ought to repaire it, and 
if that cannot appeare upon any proofe made, then a preſentment 
to be made, that the bridge is in decay. And to conclude, er allerius 
juratores prædicti preſentant, quod prorſus nſcitur gue perſonæ, que 
tre, froe tenementa, aut corpora politica tundem pontem, aut aliquam 
inde parcellam ex jure, aut antiqua conſuetudine reparare deb:nt, aut 
cmſurverunt, And by this meanes, the foure, or more juſtices of 
peace, being judges of record, ſhall be informed of record, that it 


cannot be knowne or proved, &c. A ſafe way for theſe forre or 


more of the juſtices; for to charge the ſubje& without juſt cauſe, 
and not warranted by this act, is a great miſprifion. 

2. At the apparance of ſuch conſtables or inhabitants, the ſaid 
juſtices of peace, or foure of them, whereof one to be of the quorum, 
with the aſſent of the ſaid conſtables or inhabitants, ſhall have power 
and authority to taxe, and ſet every inhabitant in ſuch city, 
towne, or pariſh, &c. to ſuch reaſonable aide and ſumme of 
mony, as they ſhall thinke by their diſcretions convenient and 
ſuficient, for the repairing, * re-edifying, and amendment of ſugh 
bridges, | 

11 not here mentioned by any expreſſe words, that theſe foure 
or more juſtices muſt execute their authority of this act in the ge- 
nerall ſeſſions of the peace, as it was in the firſt branch. See for 
this in the laſt branch. q 

Firſt by whom, and in what manner taxation ſhall be made. 

(3) Juſtices of peace, or foure of them, &c.] That is, in ſuch 
cities, or townes corporate, where foure juſtices, &c. be: for if 
there be not foure ſuch juſtices, they are not within the remedy 
of this branch, but (as hath been ſaid) are left to the remedy at 
the common law, - | 


Hog 
Hereof we 
have ſeen a 
good prefident 3 
and the like for 
the preſentinent 
you may reade 
in Lambva-ds 
juſtice of peace, 
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d Nota, for re- 
ediſying, or new 
buitding. 


(4) With the affent of the ſaid conflables or inhabitants.) So 


a5 neither the Juſtices, without ſuch aſſent, nor the conſtables 


or inhabitants, without the juſtices, can make any taxation by | 


this act. | 

65) To taxe and ſet every inhabitant.) Unumquemgue inhabitantium, 
i, fingulos inhabirantes, ſo as every one may taxed by himſeif, 
and each one beare his owne burthen. And the taxation cannot be 
ſet upon the hundred, pariſh, towne, &c. for then one or a few 
might be diſtrained for the whole. What inhabitant is here meant, 

By theſe words [every inhabitant] all priviledges of exemptions 
er diſcharges whatſoever from contribution, for the reparation of 
decayed bridges (if any were) are taken away, although the ex- 
emption were by act of parliament. "A Fe 

How the money fo taxed ſhall be collected. 

(0) And after fach taxation made, the ſaid juſtices ſhall cauſe the 
uns and immer of every particular perſon ſ by them taxed, to be 
writlen in à roll indented, * ; 

Note the names and ſums of every particular perſon, ſo as (as hath 

ten (aid) the taxation muſt be ſeverall and particular. 


(7) In a rell indented. ] This is intended of every ſeyerall 


See the ſecond 
part of the In- 


ſticutes, Magns - 


Chart. ca. 15. 


"tndred, and they maſt be inrolled in parchment, and ſealed 


2 laid juſtices, and this to be done preſently after the tax 10n 
l ner. ei (8) 4nd 


. 
. 


— — . ——— . 
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and taxed, which collectors (wiz. of every hundred) recei Ving the ane to. 2 
part of the ſaid roll indented, under the ſeales of the ſaid juſtice, ſhall | 75 
bade power and aut horitie, to collect and receive all the particular Ks 


ing the making, repairing, and amending of ſuch high-waies, a 
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(8) And ſball alſo have power and aut horitie to make tæuo collefing 
of every hundred, for collection of all ſuch ſummes of money, by they jo 


C 
cerni 
and 


By this it ap- ſummes of money therein contained. 5 pet 5 n 
peareth, that | maxe 
the ſeverall ingroſſements muſt be of the ſeverall ſummes, &c. in every ſeverall hundred, becauſe juſtic 
the collectors be ſeverall of every ſeverall hundred, and theſe rolls ingroſſed are their feverall wa. ought 
rants, | whole 
4- (9) And to diſtraine every ſuch inhabitant, as ſhall be taxed, and for th! 
refuſe payment thereof, in his lands, goods, and chattells.) Hereby foure thoſe 
things are to be obſerved: firſt (as hath been ſaid) that the tax. were 
[ 705 ] ation muſt be ſeverall. 2. That the remedy for levying, is by Thi 
diſtreſſe in his lands, goods, and chattels in any place within that that h. 
hundred, and to fell Ach diſtreſſe. And this the collectors of that kings 
hundred may doe by force of this act. 3. That if upon demand dee 
the ſumme be not ow albeit the inhabuant doe not expreſy Ca. 11. 
refuſe, it is a refuſall in law. 4. Albeit two collectors be dee 
appointed, yet one of them, by the command and conſent of of gao 
the other, may diſtraine and ſell; for this is the diſtreſſe and ſale of at ha 
them both. SOR, nothin 
5. (10) And if the diftreſſe be better, to deliver to the owner therei .] ib for 
That is, the ſurpluſage upon the ſale, above the ſumme fo diſtrained like to 
for, muſt be delivered to the owner inhabitant. Ar 
Th 5 WE The reſidue of this branch, Wee the appointment of to enq]t 
A 7, che two ſurveyors, and the account of them, and of the two colletor, profits, 
givet 4 q | : | 
wer to the and other things depending on the ſame, are evident, and need no money 
juſtices to allow explanation. bridge 
reaſonable coſts The effect of this branch is, that the ſaid juſtices in every ſure, in ſom 
2 e rang riding, city, or towne corporate, ſhall make proceſſe reſpectireh effect. 
and collectors. Into every ſhire, and other place out of the ſhire, riding, city, ot explair 
* The 5. branch. tOWne corporate. And that the ſherife ſhall ſerve the procele, ngeme 
upon paine of ſuch fine as ſhall be aſſeſſed by ſuch juſtices. 
The 6, branch, The ſixth branch excepteth the five ports, and provideth remedy, 
and giveth juriſdiction to the warden, mayors, and bailiffes elect "FEM 
and jurats of the Tame ports, to enquire, heare and determine al 
manner of annoyances of bridges. | 
The 7. branch. The ſeventh branch giveth power to the ſaid juſtices of peaes, 
or foure, or more of them, to allow reaſonable coſts and charges (9 An J 
the ſaid ſurveyors and collectors. . Ca 
The 8. branch. The laſt branch containeth a law for amendment of high-vacs 
| at the end of the bridges, and power given to foure or more Julice ko 
e of peace, whereof one to be of the quorum in every ſhire, franchis Ge 


or borough, to enquire, heare, and determine in the“ “ kings gene- 
« rall ſeflions of the peace, all manner of annoyances of and in 

„ high-waies ſo being and lying, next adjoyning to. any ends 0 
« bridges within this realm, diſtant from any ends of ſuch bridge 
« three hundred foot, and to do in every thing and things concer 


« every of them, in as large and ample maner, as they wight® 
« may do to and for the making, repairing, and pending © 
« bridges, by virtue and authority of this preſent a6.” | 

1n the kings generall eſſions of the peace, dee. ]! Hereupon 8 


lected, that ſeeing the firſt branch referreth the Pasa =.» 
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cerning the decay of bridges to the generall ſeſſions of the peace, 
and the ſecond branch concerning the calling of the conſtables, 
vc, and this laſt branch referreth the proceeding for the amendment 
of high-waies at the end of ge, to the generall ſeſſions of the 
ce: it is the ſafeſt way, and neareſt to the meaning of the 
makers of this law (all the parts thereof being conſidered) that the 
juſtices of peace, where no certain perſon, &c. is knowne, that 
ought to repaire any deca ed bridge, (and the inhabitants of the 
whole county are generally to be charged) doe proceed as well 
for the reparation of the bridges, as of the high-waies at the end of 
thoſe bridges at the generall ſeſſions of the peace, one of them as it 
were depending upon the other. | | | 
The freehold as well of bridges, as of the high-waies, is in him 
that hath the WG Kg of the ſoile, but the free paſſage is for all the 
kings liege people. | | a E 
50 5 2 of 13 Elif. cap. 18. 18 El. cap. 18. & 17. 23 El. e 
ca. 11. 39 El. cap. 24. &c. concerning bridges. * nu. 68 tt appear 
See the a ſtatute of 23 Hen. 8. cap. 2. concerning the new erecting eth that gavles 
of gaoles, which cannot be done without act of parliament. That „4 3 
act had little effect; for that the juſtices of peace did little or Eins, ab e 
nothing within the time to them preſcribed by that act; yet reade [ 706. ] 
it, for it hath divers good proviſions in it, and divers of them much 
like to our act. | | 
A right profitable law was made, anno 43 Eliſ. for commiſſioners, 43 Elif. ca. 4. 
to enquire for mis-1mployment of lands, tenements, rents, annuities, 
profits, hereditaments, goods, chattells, money; and flockes of A ſpeely remedy 
money given, limited, appointed, or aſſigned to or for repaire of in many cates; 
bridges ( inter alia and by their orders to reforme the ſame, which 
in ſome caſes is a ready and ſpeedy way, and have wrought good 
effect. And therefore we will in the next place enumerate and 
explaine the parts and branches of that act, for the better incou- 
npement and inſtruftion of the commiſſioners in that behalfe. | 


* 


S 2. Ba 


An Expoſition upon the Statute of 43 Eliſ. [7%] 
Cap. 4. concerning Commiſſioners authorized 
to enquire of Miſimployment of Lands or 
Goods given to Hoſpitalls, by their Orders 
ſhall be reformed. bi! 


WHERE AS lands, tenements, rents, arinuities, profits, 

hereditaments, goods, chattels, money, and ſtockes of 
ons, have been heretofore given, limited, appointed 
ad aligned, as well by the queenes moſt excellent ma- 
elbe, and her moſt noble progenitors, as by ſundry other 
Wll diſpoſed perſons; ſome for reliefe of aged, impotent, 
aud poore people; ſore for maintenance of ſicke and maimed 
| | | 3423 ſouldiers 
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ſouldiers and mariners, ſchooles of learning, free ſchooles, and 


ſcholars of univerſities; ſome for repaire of bridges, 


havens, cawſies, churches, ſea-bankes, and high. waies; fone 
for education and preferment of orphans, ſome for or towards 
reliefe, ſtocke or maintenance for houſes of correction; ſome 
for marriages of poore maides, ſome for ſupportation, aide, and 
help of young tradeſmen, handy-crafts-men, and perſons decayed, 
and others for reliefe or redemption of priſoners or captives, 
and for aide or eaſe of any poore inhabitants, concerning pay- 


ment of fifteens, ſetting out of ſouldiers, and other taxes: which 


lands, tenements, rents, annuities, profits, hereditaments, 
goods, chattels, money, and ſtockes of money, nevertheleſſe 
have not been imployed according to the charitable intent of 
the givers and founders thereof, by reaſon of frauds, breaches 
of truſt, and negligence in thoſe that ſhould pay, deliver, and 
imploy the ſame. For redreſſe and remedy whereof, be it 
enacted by authoritie of this preſent parliament, that it ſhall 
and may be Jawfull to and for the lord chancellor, or keeper 
of the great ſeale of England for the time being, and for the 
chancellor of the duchie of Lancaſter for the time being, for 


lands within the county palatine of Lancaſter, from time to 


time, to award commithons under the great ſeale of England, 
or the ſeele of the county palatine, as the cafe ſhall require into 
all or any part or parts of this realme, nity according 
to their ſeveral] juriſdictions, as aforeſaid, to the biſhop of every 
ſeverall dioceſſe and his chancellor (in caſe there ſhall be any 
biſhop of that dioceſſe, at the time of awarding of the ſame 
commiſſions, ) and to other perſons of good and ſound behaviour, 
authorizing them thereby, or any foure or more of them, to en- 
quire as well by the oaths of 12 lawfull men or more of the 
county, as by all other good and lawfull waies and nicanes of 
all and ſingular ſuch gifts, limitations, aſſignments, and appoint- 
ments aforeſaid, = of the abuſes, breaches of truſts, negli- 
gences, mis-imployments, not imploying, concealing, defraud- 
ing, mis-converting, or mis-government of any lands, tene- 
ments, rents, annuities, profits, hereditaments, goods, chatte!s 
money, or ſtockes of money, heretofore given, limited, 2. 
pointed, or aſſigned, or which hereafter ſhall be given, limitch 
appointed, or aſſigned, to or for any the charitable and godly 
uſes. before rehearſed, And after the ſaid commilhoners, 0 
any foure or more. of them (upon calling the parties interclca 
in any ſuch lands, tenements, rents, annuities, profits, here 
taments, goods, chattels, money, and ſtockes of money ) ſha 
make enquiry by the oathes of twelve men-or more of : 
county (whereunto the ſaid parties intereſſed ſhall and . 
have, and take their lawfull challenge and challenges) an 
upon ſuch enquiry, hearing, and examining thereoh, {et doyne 
ſuch orders, judgements, and deerees, as the faid lands, tens, 
ments, rents, annuities, profits, goods, chattels, moneſ, 
ſtockes of money, may be duly and faithfully imployech 10 1 


. * 
- 


to an 
vilito 
found 

Pr. 
that r 
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nary, 


ever * 


had n 


concerning Commiſſioners for Hoſpitals, &c. 


ſor ſuch of the charitable uſes and intents before rehearſed, re- 
ſpectively, for which they were given, limited, aſſigned, or ap- 


judgements, and decrees, not being contrary or repugnant to 
the orders, ſtatutes, or decrees of the donors or founders, ſhall 
by the authoritie of this preſent parliament ſtand firme and 
good, according to the tenour and purport thereof, and ſhall be 
executed accordingly, untill the ſame ſhall be undone or altered 
by the lord chancellour of England, or lord keeper of the great 
ſcale of England, or the chancellour of the county palatine of 
Lancafter, reſpectively within their ſeverall Juriſdictions, upon 
complaint by any party grieved to be made to them. 

Provided alwaies, that neither this act, nor any thing therein 

contained, ſhall in any wiſe extend to any lands, tenements, 
rents, annuities, profits, goods, chattels, money, or ſtockes of 
money given, limited, appointed, or aſſigned, or which ſhall 
be given, limited, appointed or aſſigned to any colledge, hall, 
or houſe of learning within the univerſities of Oxford or Cam- 
bridge, or to the colledges of Weſtminſter, Eaton, or Win- 
cheſter, or any of them, or to any cathedrall or collegiat church 
within this realme. 
And provided alſo, that neither this act, nor any thing therein, 
ſhall extend to any citie, or towne corporate, or to any the 
lands, or tenements given to the uſes aforeſaid, within any 
ſuch citie, or town corporate, where there 1s a ſpeciall gover- 
nour or governours appointed to governe or direct ſuch lands, 
tenements, or things diſpoſed to any the uſes aforeſaid, neither 
to any colledge, hoſpitall, or free ſchoole, which have ſpeciall 
2 or governours, or overſeers appointed them by their 
ounders, 


Provided alſo, and be it enacted by the authoritie aforeſaid, 


any way prejudiciall or hurtfull to the juriſdiction of the ordi- 
nary, or power of the ordinary, but that he may lawfully in 
every cauſe execute and perform the ſame, as though this act 
had never been had or made, | 

Provided alſo, and be it enacted, that no perſon or perſons 
that hath or ſhall have any of the ſaid lands, tenements, rents, 
annuities, profits, hereditaments, goods, chattels, money, or 
ſtockes of money in his hands qr poſſeſſion, or doth or ſhall 
pretend title thereunto, ſhall be named a commiſſioner or a 
Juror for any the cauſes afureſaid, or being named, ſhall execute 
or ſerve in the ſame. _ | 
And provided alſo, that no perſan or perſons, which hath 
purchaſed or obtained, or ſhall purchaſe or obtaine upon va- 
luable conſideration of money 9 any eſtate or intereſt of, 
in to, or out of any lands, tenements, rents, annuities, heredi - 
iments, goods, or chattels that have been, or ſhall be given, 


noned, without fraud or covin, having no notice of the ſame 


that neither this act, nor any thing therein contained, ſhall be 


limited, or appointed to any the charitable uſes above men- 
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pointed, by the donors and founders thereof. Which orders, 
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againſt the heires, executors, and adminiſtrators of him, them, 
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charitable uſes, ſhall not be impeached by decrees or order of 
commiſſioners above mentioned, for or concerning the ſame his 
eſtate or intereſt. And yet nevertheleſſe, be it enacted that the 
{aid commiſſioners, or any foure or more ot them, ſhall and may 
make decrees and orders for recompence to be made by any 
perſon or perſons, who being put in truſt, or having notice of 
the charitable uſes above mentioned, hath or ſhall breake the 
ſame truſt, or defraud the fame uſes by any conveyance, gilt, 
grant, leaſe, demiſe, releaſe, or converſion whatſoever, and 


or any of them, Having aſſets in law or equitie, ſo farre as the 
ſame aſſets will extend. L | 
Proyided alwaies, that this act ſhall not extend to give power 
or authoritie to any commiſſioners before mentioned, to make 
any orders, judgements or decrees for or concerning any man- 
ncrs, lands, tenements, or other hereditaments, aſſured, con- 
veyed, granted, or come unto the queens majeſtie, to the late 
king Henry the eighth, king Edward the ſixth, or queene Mary, 
by act of parliament, ſurrender, exchange, 'relinquiſhment, 
eſcheat, attainder, conveyance, or otherwiſe.” And yet never- 
theleſle, be it enacted, that if any ſuch mannors, lands, tene- 
ments, or hereditaments, or any of them, or any eſtate, rent, or 
profit thereof, or out of the ſame, or any part thereof have, or 
hath been given, granted, limited, appointed, or aſſigned to or 
for any the charitable uſes before expreſſed at any time ſithence 
the beginning of her majeſties reigne, that then the faid 
commiſſioners, or any foure or more of them, ſhall and may as 
concerning the ſame lands, tenements, hereditaments, eſtate, 
rent, or profit ſo given, limited, appointed or aſſigned, proceed 
to enquire, and to make orders, judgements and decrees accord: 
ing to the purport and meaning of this act, as before is men- 
tioned: the ſaid laſt mentioned proviſo notwithſtanding. 

And be it farther enacted, that all orders, judgements and 
decrees of the ſaid commiſſioners, or of any foure or more 0 
them, ſhall be certified- under the ſeales of the faid commitſons 
ers, or any foure or more of them, either into the court of th 
chancery of England, or into the court of the chancery withi 
the countie palatine of Lancaſter, as the caſe ſhall require re- 
ſpetively, according to the ſeverall juriſdictions, within fuc 

convenient time as ſhall be limited in the ſaid commiſſions. | 
And that the ſaid lord chancellor, or lord keeper, and the ſaid 
chancellor of the dutchy, ſhall and may, within their ſaid ſeveral 
juriſdictions, take ſuch order for the due execution of all or an 
of the ſaidjudzements, decrees, and orders, as ta either of them 
ſhall ſeem fit and convenient. 

And that if after any ſuch certificate or certificates made, an 
perſon or perſons ſhall find themſelves grieved with any of the 
ſaid orders, judgements, or decrees, that then it ſhall and may 
be lawfull to and for them, or any of them to complaine in ” 
bchalfe unto the ſaid lord chancellour, or lord keeper, or to 
55 e 
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chancellour of the ſaid duchie of Lancaſter, according to their 
ſeyerall juriſdictions, for redreſſe therein. And that upon ſuch 
complaint, the ſaid lord chancellour, or lord keeper, or the faid 
chancellour of the duchy, may, according to their ſaid ſeverall 
juriſdictions, by ſuch courſe as to their wiſdomes ſhall ſeeny 
meeteſt, the circumſtances of the caſe conſidered, proceed to 
the examination, hearing and determining thereof: and upon 
hearing thereof, ſhall and may adnull, diminiſn, alter or enlarge 
the ſaid orders, judgements and decrees of the ſaid commiſ- 
ſioners, or any foure or more of them, as to either of them in 
their ſaid ſeverall juriſdictions ſhall be thought to ſtand with 
equitie and good conſcience, according to the true intent and 
meaning of the donors and founders thereof, and ſhall and 
may taxe and award good colts of ſuit by their diſcretions, 
againſt ſuch perſons as they ſhall find to complaine unto them 
without juſt and ſufficient cauſe of the orders, judgements, and 


decrees before mentioned, 39 El. 6. 43 EL 9. 


Authority is given to the lord chancellour, or lord keeper, and 
to the chancellour of the dutchy reſpectively, to grant commiſſions 
under the ſeverall ſeales. 


Concerning theſe commiſſions, theſe fixe things are to be ob- 


ſerved: 

Firſt the number muſt be foure, or more, | 

2. The commiſſioners to be the biſhop and chancellor of that 
dioceſle (if there be a biſhop) and other perſons of good and found 
behaviour, | 

3. In that commiſſion any foure of them doe ſuffice to make 
orders and decrees, for therein none is of the quorum. _ 

4. None ſhall be commiſſioners that have any part of the lands, 
Kc. or goods, or chattels, money, or ſtockes in queſtion, 

5. The commiſſion is to limit a certaine time, within which the 
commiſſioners are to order, decree, and certiſie. 

6, Their authority is to enquire as well by the oath of 
twelve lawfull men, or more, as by all other good waies and. 
meanes, i ä 

Concerning the jurors, or inqueſt of inquiry, theſe two things are 
to be obſerved: | 


Firſt, the parties intereſſed may have and take their lawfull chal- 


lenge and challenges. | | e 
2. None that pretend title to any of the lands, &c. goods or 
chattels, money, or ſtockes in queſtion, ſhall be a juror, &c. 

They are to enquire of all and ſingular gifts, limitations, and ap- 
pointments of any lands, tenements, rents, annuities, profits, here-- 
cliaments, goods, chattels, money, and ſtockes of money, for 21, 
charitable uſes in relieving, maintaining, repairing, educating, 
preterring, marrying, ſupporting, aiding, helping, redeeming and 


eaſing, 


4. free ſchooles, 5. ſcholars in univerſities, 6. and houſes of cor- 


rection, 7, for repaire of bridges, 8. of ports or havens, g. of 


wies, 10. of Churches, 11, of ſea-bankes, 12. and of high-waies, 
: ” | 3 2 4 f f 13. for 


1. For reliefe of aged, impotent, and poore people, 2. for main- | 
tenance of ſicke and maimed ſouldiers, 3. ſchooles of learning, 
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l. Of abuſes, 
2. Breaches of truſt, | 
y . IF I of an lands, tene. 
And the commiſſon- 3 * 3 Fo wean Kc. — 
. have power . + Net im 0 mos | &Cc. goods, money, 
to enquire of theſe nine 8 Conees fing 85 1 &c. given to x 
things: Y fraudi 85 of the Charitable 
D e 
8. Miſ. converting, 
Lg. Miſ- government, 


Fo 25 none 
but valuable 
conſi deration, 
and no valuable 
conhderation, 
but for money 
or land, WII 
{:rve the curne, 


2 Nota, aſſets in 
* equity, as truſts, 
canfſiden es, and 


the like, 
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13. for education and preferment of orphans, 14. for marriage 
poore maides, 15. for ſupportation, aide, and help of young trader 
men, 16. of handi-crafts men, and 17. of perſons decayed, 18 fos 
redemp1on or reliefe of priſoners or captives, 19. for eaſe and zide 


of any poore inhabitants, concerning payment of hfteenes, 20. let. 
ting out of ſouldiers, 21. and other taxes. 


courſe, 

of the « 
determi 
admit t 
enlarge 
fame by 
jo certi 


Bat this act doth not extend to all lands, &c. nor to all 
goo1s and chattels, money, or ſtockes given to any of the chari. 
wa uſes aforeſaid; but certaine are excepted in theſe eight ſeverall 
caſe, viz. | ; 

Firit, of the colledges, halls, or houſes of learning in either of 


tic uvniverhties., 


2. Of the colledge of Weſtminſter. 3. A 
3. Ofthe colledge of Eaton. 4. 4 
4. Of the called of Wincheſter, and foi 
5. Of any city, or towne corporate, where there is a ſpecial 5. 4 
governour or governours of ſuch lands, &c. Ciſcret1 
6. Of any colledge, hoſpitall, or free ſchoole, which have ſpeciall them r. 
viſitors, or governors, or overſeers, appointed to them by their. judgen 
founders, ä . piven | 
7. Of purchaſers, having theſe three qualities: firſt, for ® valu- judgen 
able con ſideration of money or land: 2. without fraud or covin: to de; 
3 having no notice of the {ame charitable uſe. But albeit the com- 
rationers cayhot make any decree againſt any ſuch purchaſers, 
yet may they make decrees for recompence to be made by any K 


p*::on or perſons, who being put in traſt, or having notice of the 
charitable uſes aboveſaid, have or ſhall breake the ſaid truſt, or 
defraud the fame uſes by any conveyance, gift, grant, leaſe, releaſe, 
or converſion, and againſt his or their heires, executors and adminiſ- 
trators, having aflets in law or * equity, ſo farre as the ſame aſſets 
will extend. FRE | 

8. Ofpurchaſers of lands, tenements, and hereditaments aſſured, 
conveyed, or come to queen Eliſabeth, Hen. 8. Edw. 6. or queen 
Mary by act of parliament, ſurrender, exchange, — 4 
eicheat, attornment, conveyance, or -otherwiſe. But if any ſuch + 
mennors, lands, &. have fince the beginning of queen Eliſabeths 
reigne been given, &c. to any of the charitable uſes before ex- 
preſſed, then this act doth extend to the ſame, -_ | 

Concerning the certificate of the commiſſioners, theſe foure 
things are to be obſerved; "oi 

Firſt, that they certifie their order and decree reſpeRtively, 
either into: he court of the chancery of England, or into the 
chancery of the county palatine of Lancaſter, as the caſe ſhall 
require. | | | RE... 


Stat. de 31 Eliſ. Cap. 12. 
2. That it ought to be in parchment, under the hands and ſeals 


of the commiſſioners. N j 
It muſt be within the time limited in the commiſſion, 

4 Thet the lord chancellor, or lord keeper, and the ſaid chan- 
«lor of the duchy ſhall and may within their ſeverall juriſdictions 
ake ſuch order for the due execution of all or any of the ſaid judge- 
nents, decrees and orders fo certified, as to either of them ſhall 
ſeem fit and convenient. 
la the remedy for the party grieved with ſuch decrees ſo certified, 
theſe five things are to be conſidered: 

Firſt, that he complaine to the lord chancellour, or lord 
keeper, or to the chancellour of the duchy, according to their 
ſererall juriſdictions for redreſſe thereof. And this complaint is 
to be by bill. | | 

2. Dota ſuch cornplaint, firſt, they ſhall reſpectively by ſuch 
courſe, as to tncir wiledomes ſhall ſeem mecteſt, the circumſtance 
of tue caſe confidered, proceed to the examination, hearing, and 
determining thereof, 2. Upon hearing thereof ſhall or may 
almit the whole (which rarely is done) diminiſh (in part) or 
enlarge (that is, to confirme the former, and to enlarge the 
fame by adding fomething thereunto) the judgements and decrees 


ſo certified, 
good conſcience. 


3. As (hall be thought to ſtand with equity and 
4. According to the true intent and meaning of the“ donors 
and founders thereof. 

5 Aud ſhall and may taxe and award good coſts of ſuit by their 
vicreuons (reſpectwely) againſt ſuch perſons as ſhall complaine to 
them reſpectively, without juſt and ſufficient cauſe of the orders, 
judgements, and decrees before mentioned. But this order being 
given and limited by act of parliament, no coſts (if the order, 
judgement, or decree be adnulled, diminiſhed, or enlarged) ought 
to be given to the party complaining. | 


—— nn —————_— — 


The Expoſition of the Statute of 31 Eliſ. Cap. 


12. concerning Sellers of Horſes in * Faires 
and Markets, &c. 


aportari ſolent: Latins, Feriz, quia ibidem merces portantur. Unde Feires, or 


conſider, firſt, what the common law was before the making 
of this ſtatute, 2. what any acts of parliament have wrought in this 
Cale, before this act of 31 Eliſ. 3- we will diſcend to the expoſition 
of our ſaid act of 31 KEliſ. ; 

As to the 
Policie, and behovefull for the common-wealth, that faires and 
markets overt ſhould be repleniſhed, and well furniſhed with all 


- 
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[772] 


* This is the 
an wr 
0 y the 
commiſſioners 
and chancellors 
muſt inftituts 
their courſe, 


[713] 


Forum à fe- 
rendo (aut quod 


it foris) quia 


ibidem merces 


ari ſole Faires Anglice, 
& Fare Gallice. Nundinæ à nono die, &, Mart is derived 3 mercando, of buying and ſelling, 
ad ſo is mercatus allo. Emporium, Grect EHu, quia ibi conveniuat "Erop%, is Mercatores. 


EFORE we enter into the expoſition of this ſtatute, we will 


firſt, the common law did hold it for a point of great 
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5 H. 6. 29. Pl. 
om. 243 Dock. 


& Stud. 39. b. 


Lib. 5. fo. $3. b. 


Lib. int' Raſt. 
327. 2 & 3 Ph. 
& Mar. cap. 7. 
Lib. 5. fo. $4. b. 
35 H. 6.7. fimile. 


| ſhop, or the like, but openly in a goldſmiths ſhop, &c. lib. 5. fol 


12 E. 4 12. b. 
and all the 
bockes. 
Dot. & Stud. 64. 
b. 33 H. 6. Ts 
12 fl. 8. 10. b. 
2 14 Hf. 8. 8. Pl. 
Com. 46. 18 E. 
4.24. Ab. 3. fol. 
78. b. in Fer- 
mors caſe, & 83. 
4. in Wind- 
hams caſe. 
Doct. & St. f. 39. 
d Vid. the books 
to the 5. 
© 34 H. 6. 10. 
& 11. 
7 E. 4. 15. 
32 Hl. 6. 1. 
18 E. 4. 6. 24. 
9 H. 6. 45. 
4 21 H. 7.40. b. 
Fineux chiefe 
juſtice. Alſo for 
the feme covert, 
vid. Mich, 22 & 
23 Eliſ. coram 
rege in action 
ſur le caſe, inter 
Guiblon & 
Thor pnell, Suff. 
© Dyer 1 Mar. 


35H 6. 2& 3 
Ph. & Mar. c. 7. 
Dot. & St. 39. b. 


Lib. int? Raſt, 
27. diviſione 
Teles, &. 


Stat. de 31 Eliſ. Cap. 12. 


manner of commodities, vendible in faires and markets for h 
neceſſary ſuſtentation and uſe of the people. And to that end tha 
common la did ordaine (to encourage men thereunto) that F 
fales and contracts of any thing vendible in faires or markety 
overt ſhould not be good onely Ae the parties, but ſhould 
bind thoſe that right had thereunto. But this rule hath man 
exceptions. 

; Firſt, it ſhall not bind the king for any of his goods fold ig 
market overt by any perſon, but regularly the ſale by a ſirange 
in market overt bindeth an infant, a feme covert that hath righ 
either in their owne right, or as executor, or adminiſtrator, ideq 
non compos mentis, men beyond fea, and in priſon, that right have tg 
the ſame. 

2. Although the faires or markets be overt, yet the ſale muſt he 
made in a place that 1s overt and open, not in a backe roome, 
ware. houſe, &c. as you may reade, lib. 5. fol. 83. b. caſe de market 
overt. 

3. Although it be in an open place, yet overt in this caſe im- 
plies apt and ſuſticient, as not to ſell plate openly in a fcriveners 


83. ubi ſupra. 

4- It mult be a ſale, and not a free gift, without any valuable 
confideration : for faires and markets were not inſtituted for gifts 
but for ſales; therefore gift in this act is to be intended of a gift 
for valuable conſideration, and not a free gift. 3 

* 5. If the buyer doth know whoſe goods they were, and that 
the ſeller thereof hath at the moſt but a wrongfall poſſeſſion, this 
ſhall not bind him that right hath. 

d 6. If they be fold by covin between two of purpoſe to barre 
him that right hath, this barreth not. 

F 7. If a ſale be made of goods by a ftranger in a market 
overt whereby the riglit of A. is bound, yet if the + ky 
quireth the goods againe, A. may take them againe, ule 
he was the wrong doer, and he ſhall not take advantage of lis 
owne wrong. | fo 

8. There, muſt be a ſale and contract; and therefore a ſale to 
a man of his owne goods in market overt, bindeth not; and like- 
wiſe a ſale in market overt by an infant of ſuch tenderneſſe of age, 
as it may appeare to the buyer that he is within age, or by a © feme 
covert, if the buyer know her to be a feme covert (unleſſe for ſuch 
things as ſhe uſually trades for, or by the conſent of her huſband) 
bindeth not. E- fic de familibus. | a 

© 9. The contract muſt be originally and wholly made in „ 
market overt, and ® not to have the inception out of the market, an 
the conſummation in the market. | 

10. By the common law the property was altered (though od 
opinions be to the contrary) by ſale in market overt, albeit no * 
was paid either in reſpect of the freedome of the faire or 3 
wherein ng toll at all was to be paid, or for that many Weit W 
charged of payment of toll, as the king, and ſome of his ſubjects 1 
charter, and ſome by tenure, as ancient demeſne, &c, where bol 
others was to be taken. 4 

11. The fale muſt not be in the night, hut between the ning 


the ſun, and the going downe of the ſame: for he that hath 10 


or market, either by grant or preſcription, hath power * jo 


% 


Stat. de 2 & 3 Ph. & Mar. Cap. 7. 
une diem, ſeu duos, vel tres dies, Ic. where (dies) is taken for 


the A ſelaris; for if it ſhould be taken for dies naturalis, then 

bl night the ſale be made at midnight, And yet the fale that is 

al made in the night is 3000 between the parties, but not to bind a 
ranger that right hath. | 


12. A. commit a robbery or felony of the goods of B. the officer 
of the king doth ſeiſe the goods (in lawfull manner) to the kings 
aſe. B. purſueth his appeale freſhly, the kings officer, or any other 
{clleth the goods in market overt; B. purſueth his appeale againſt 
A, untill he hath convicted him of the felony, the king ſhall make 
him reſtitution of his goods, notwithſtanding 
overt, becauſe of the freſh and diligent ſuit and purſuit of record, 
the goods were ſo protected thereby, and by the kings ſeiſure, that 
the property of the ſame, being tanguam in cuſtodia legis, cannot be 
altered by ſale in market overt, And by the ſtatute of 21 H. 8. 
cap. 11. it is enacted, that if any felon be of any money, goods, or 
chattels, and the ſaid felon be indited, and atter arraigned of the 
ſame felony, and found guilty, or otherwiſe attainted, by reaſon of 
evidence given by the party ſo robbed, or owner, or by any other 
by their procurement, “ that the party ſo robbed, or owner ſhall be 
reſtored to his ſaid money, goods, and chattels. And that the 
juſtices, &c. have po ver by this preſent act to award from time to 
time writs of reſtitution, &c. in like manner, d as though any ſuch 
felon were attainted at the ſuit of the party in appeale. 

So as in this caſe alſo the party robbed; or owner ſhall have re- 
ſitution, notwithſtanding any ſale in market overt. See the third 
part of the Inſtitutes, cap. Reſtitution. And the reaſon of the law 
in this caſe of reſtitution is, to incourage the owners to purſue the 
felons, that they might be condignly puniſhed, ut pana ad paucos, 
netus ad omnes perveniat. And although in this rare caſe it may be, 
that one may loſe tue horſe which he came to bona fide in market 
overt; vet fpolialus debet ante omnia reſtitui. And the old rule, 
cavea! emptor, dotu hold herein: and when two rights come toge- 
ther, the ancient right is to be preferred. 

And it is to be obſerved, that none of theſe 12 exceptions are 
gg: by any act of parliament, but yet remaine in full 

rce. 

As to the ſecond, we are to conſider the ſtatute of 2 & 3 Ph. & 
Mar. cap. 7. entituled, Sellers of horſes in faires, markets, &c. 


hath made void the ſale of horſes in market overt in divers caſes. 
The tenour of which act enſueth; | 


Foraſmuch as ſtollen horſes, mares, and geldings, by theeves 
and their confederates, be for the moſt part ſold, exchanged, 
E or put away in houſes, ſtables, backſides, and other * 
<cret and privie places of markets and faires, and the toll alſo 
privily paid for the ſame, whereby the true owners thereof, be- 
ng not able to trie the falſhood and covin betwixt the buyer 
and ſeller of ſuch horſe, mare, or gelding, is by the common 

wes of this realme without remedy :  _ 9 
| Be it therefore enacted by the authoritie of this preſent par- 
zment, that the owner, goyernour, ruler, fermor, ſteward, 
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See Stamf. Pl. 
Cor. 365. b. 


the ſale in market 


21 H. 8. ca. 12, 
Nota hoc. | 


2 Note theſe ab- 
ſolute words for 
reſtitution, upon 
the evidence 
given upon this 
act, there need- 
eth no freſh ſuit 
to be enquired 
of, as we know 
by experience. 

b Theſe words 
referre only to 
the manner of 
the writs of reſ- 
titution. 


which (becauſe horſe-ſtealers may flee farre off in a ſhort ſpace) 


2 & 3 Phil. & 
Mar. cap. 7. 


* Hereby the 
vulgar people 
were deceived, 
but in law this 
changed no pro- 
perty, as before 
it appeareth, 
lib, 5. fo. 83. 


ubi ſupra. 


The To branch. 3 


* 


#715 - Stat. de 2 & 3 Ph. & Mar. Cap. 5. 


bailiffe, or chiefe keeper of every faire and market overt within 
this realme, and other “ the queenes dominions, ſha!l before the 
A certain & ſpe- feaſt of Eaſter next, and ſo yearly appoint and limit out a cer. 
Fiall place for taine and ſpeciall open place within the towne, place field 
the horle-faire. : . , a or 
circuit, where hories, mares, geldings, and colts, haye been 
The 2. branch. and ſhall be uſcd to be ſold in any faire or market overt, in 
A ſufticient pu- | hich ſaid certaine and open place, as is aforeſaid, there fh 
ſon to take toll, f 2 , all 
& keep the hors- be by the ſaid ruler or keeper of the ſaid faire or market, put 
faire from 10 of jn and appointed one ſufficient perſon or more, to take ol 
2 g and keep the ſame place, from ten of the clocke before noone, 
ſets untill ſun-ſet of every day of the foreſaid faire'or market upon 
pain to loſe and forfeit for every default forty ſhillings. 
The 3. branch. And that every toll-gatherer his deputy or deputies, ſhall 
x. The toll g- during the time of every the ſaid faires and markets, take their 
_ bar due and lawful! tolls, for every ſuch horſe, mare, gelding, or 
theſe houres. Colt, at the ſaid open place to be appointed, as is aforeſaid, and 
2+ And ſhall have hetwixt the houres of ten of the clocke in the morning, and 
22 — the ſun- ſet of the ſame day, if it be tendered and not at any 
to the bargain at Other time or place, and ſhall have preſently before him or 
the taking of the them at the taking of the ſame toll the parties to the bargaine, 
3 FR exchange, gift, contract, or putting away of every ſuch horte, 
horſe, &c. mare, gelding, or colt, and alſo the ſame horſe, mare, gelding, 
4. And ſhall and colt fo fold, exchanged, or put away; and ſhall then write, 


write in a boek or cauſe to be written in a boote to be kept for that purpoſe, 


—— the names, ſirnames, and dwelling places of all the faid par- 
ling places of ties, and the colour, with one ſpeciall marke at the leaſt of 
CY every ſuch horſe, mare, gelding, or colt, on paine to forfeit at 
with one ſpeciall and for every default contrary to the tenour hereof forty ſhil- 
marke at the lings. | 


deat ot every And the ſaid toll-gatherer, or keeper a the ſaid book, ſhall 


ſuch horie, Ke. . . 
* The 4. branch. Within one day next after every ſuch faire or market, bring and 


The toll-gather- deliver his faid booke to the owner, governour, ruler, Reward, 
yr to cetver the. bauliffe, or chiefe keeper of the ſaid faire or market, who ſhall 
owner, &c. of then cauſe a note to be made of the true number of all horſes, 
dae faire or mares, geldings, and colts fold at the faid market or faire, and 
Is ſhall there ſubſcribe his name, or ſet his marke thereunto, upon 
paine to him that ſhall make default therein to loſe and forfeit 
for every default forty ſhillings, and alſo to anſwer the parte 
grieved by reaſon of the ſame his negligence in every behalf 
The 5. branch, And be it further enacted by the authoritie aforeſaid, that 
Swe pvints the ſale, gift, exchange, or putting away after the laſt day df 
_ ben February now next coming, in any faire or market overt of 
owner, &c. any horſe, mare, gelding, or colt, that is, or ſhall be theeviſhly 
1. The horſe ſtollen, or feloniouſly taken, away from any perſon or perſons 
rs . ſhall not alter, take away, nor exchange the propertie of any 
ridden, &c. open- : 1d; or 
ly in the faire Perſon or perſons to, or from any ſuch horſe, mare, geiemg, * 
or market, by colt, unleſſe the fame horſe, mare, gelding, or colt, ſhall be in 


8 the time of the ſaid faire or market, wherein the ſame {hall be } 


teo of the clock ſo ſold, given, exchanged, or put away, openly * ridden, es 
before now, walked, driven, or kept ſtanding, by the ſpace of one W 


— 1 my ws 


<< CC fk 
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Stat. de 2 & 3 Ph. & Mar. Cap. 7. 


her at the leaſt, betwixt ten of the clocke in the morning, 


pe -ſetting, in the open place of the faire or market, 
An Pate . uſed to be ſold, and not within 
a houſe, yard, backſide, or other privie or ſecret place; 3 and 
eſe all the parties to the bargaine, contract, gift, or ex- 
change) preſent in the ſaid faire or market, ſhall alſo come to- 
pether, and bring the horſe, mare, gelding, or colt fo ſpld, EX = 
changed, given, or put away to the open place appointed for 
the toll-taker, or for the book-keeper, where no toll is due, 4 
ind there enter, or cauſe to be entred their names and dwellin 
places in manner as is aforeſaid, with the colour or colours, 
and one ſpeciall marke at the leaſt of every the ſame horſes, 
mares, geldings, or colts in the toll-takers booke, or in the 
keepers booke for that purpoſe, whereunto toll is due, as is 
:foreſaid, * and alſo pay him their toll, if they ought to pay 
any, and if not, then the buyer to give one penny for the entry 
of their names, and executing the other circumſtances afore re- 
hearſed, to him that ſhall write the ſame in the ſaid booke. 

And if any horſe, mare, gelding, or colt, that is, or ſhall be 


theeviſhly ſtollen, or taken away, ſhall after the ſaid laſt day of 


February next pit be ſold, given, exchanged, or put away 
in any faire or market, * and not uſed in all points, according 
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and ſun- ſetting⸗ 
or elſe no pro- 
perty hill be al- 
tered or changed. 
This is in af- 
ficmance of the 
common law. 


[ 716] 
The 6. branch. 
Which is aided, 
for, 4s hath been 


g aforeſaid, toll is 


not ever due not 
payable by all 
perſons in ſaites 
& markets, to 
the end that the 
book - keeper 
may be equiva- 
lent in thoſe 
caſes to the toll 


receivers. 


The 7. branch. 
This maketh 
void the ſale in 
faire or market 
overt, if the 


to the tenour and intent of this eſtatute, that then the owner of Þorſe be not 


erery ſuch horſe, mare, gelding, or colt, ſhall and may by force 


of this eſtatute ſeiſe, or take againe the ſaid horſe, mare, gelding, 
or colt, or have an action of detinue or replevin for the fame, 
any fale, gift, exchange, or putting away of any ſuch horſe, 
mare, gelding, or colt, other then according to this eftatute in 
any wiſe notwithſtanding. | 
The one halfe of all which forfeitures to be to the king and 
queens majeſtie, her heires and ſucceſſours, and the other to him 
or them 


record, by bill, plaint, action of debt, or information; in 
which ſuits no protection, eſſoine, or wager of law ſhall be 


allowed. 


uſed, &c. in all 
the ſaid points, 
according to the 
tenour and in- 
tent of this act. 
See for theſe 
points in the 3, 
4, 5, & 6. 
branches. 


The 8. branch. 


t will ſue for the ſame before the juſtices of peace, The penalty 
ot in any of the king and queenes majeſties ordinary courts of 


to be recovered 
before juſtices of 
peace, &c. 


And be it enacted by the authoritie aforeſaid, that the juſtices The g. branch. 


of peace of every place and county, as well within liberties, as 
witgout, ſhall have authoritie in their ſeſſions within the limits of 


Juſtices of peace 
to heare and de- 
termine all of- 


tneir authoritie and commiſſion, to enquire, heare, and deter- fences againſt | 


mine all offences 
other matter tr yable before them. 
Provided al waies, that in every 


inſt this eſtatute, as they may doe any hie fature 


— 


ſuch faire and market, where The 10. wana: 
any toll is, nor ſhall be due, ne leviable by reaſon of the free- 


1 
% 


dome, liberty, or priviledge of the ſaid faire or market, the The book- 
keeper or keepers of the booke touching the execution of keepers fee for 


this preſent act, ſhall take nor exact but one penny upon and for ——— - . 


his labour in 


every contract, for his labour in writing the entry concerning of the contract. 


the premiſſes, in manner and forme, as is before declared. 


—_ 


* 


* 
— 
2 
— — — — a. 
FF ˙m ÜwJn— .. ô 


_ 


* 
1 
1 
þ 
1 


| 
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The cauſes 
wherefore 
horſes, &c. are 
. fo commonly 
ſtoln. 


L771 * 


* 2 & 3 Phil. & 
Mar. cap. 7. 
See 2 E. 3. c. 1 5. 
5 E. 3. c. 3. 
27 H. 6. C. bY 


The 1. branch. 
Nota, for a fur- 
ther remedy, 
this is an act of 
addition, con- 
ſiſting upon fix 
points, for the 
faving of the 
property of the 
right owner. 

2 A gift, with. 
out valuable 
conſideration in 
market overt, 


fabeth#, fot the ſaving of the property of horſes, 


Stat. de 31 Eliſ. Cap. 12. 


But ſecing neither the rules of the common-law, nor the ds. 
viſions of this act wrought ſo good effect as was expected, therefore 
a right profitable additionall law was made i an 31 regine Eli. 

mares, geldings 
colts, and fillies, to and for the right owners, which 
enſueth : | 


| Whergas through the counties of this realme, horſe-fteq. 
ing is growne ſo common, as neither in paſtures or cloſes, 
nor hardly in ſtables the ſame are to be in fafety from 
ſtealing, which enſueth by the ready buying of the fare 
by horſe-courſers and others in ſome open faires or markets 
farre diſtant from the owner, and with ſuch ſpeed as the 
owner cannot by purſuit poſſibly help the ſame: and * ſun. 
dry good ordinances have heretofore been made touching 
the manner of ſelling and tolling of horſes, -maxes, geldings, 
and colts in faires and markets, which have not wrought & 
good effect for the repreſſing or avoiding of horſe-ſtealing, zz 
was expected. | | 
| Now for a further remedy in that behalfe, be it enacted by 


the authoritie of this preſent parliament, that no perſon after __ 
twenty dayes next after the end of this ſeſſiqͥn of parliament, ſh:ll : 
in any faire or market, ſell, ® give, exchayge, or put away any 2 
horſe, mare, gelding, colt, or flly, unleſſe the toll-taker there, 1 
or (where no toll is paid) the book-keeper, bailiffe, or chiefs 100 
officer of the ſame faire or market, ſhall and will take upon him lun l 

perfect knowledge of the perſon that fo ſhall ſell, or offer to ſel], 55 
give, or exchange any horſe, mare, gelding, colt, or filly, and of 


his true chriſten name, ſirname, and place of dwelling or reſian- 
Cie, * and ſhall enter all the ſame his knowledge into a booke 


— as be- there kept for ſale of horſes, or elſe that he ſo ſelling, or offering 
n to ſell, give, exchange, or put away any horſe, mare, gelding, 
tute reſtranetn Colt, or filly, ſhall bring unto the toll-taker, or other officer 
. ſale, and aforeſaid of the ſame faire or market, one ſufficient or credible 
make L, void, perſon, that can, ſhall or will teſtifie and declare unto, and 
— her 3: before ſuch 'toll-raker, bookkeeper, or other officer, that he 


firſt branch is in 
the diſ- junctive, 
unleſſe either 
the toll - taker or 
book - keeper 
ſhall and will 
take upon him 
perfect know- 
ledge, &c. or 
ele that he ſo 
ſelling, or of- 
fering to ſell, 
&c. ſhall bring, 
&c. one ſuffi- 


knoweth the party that ſo ſelleth, giveth, exchangeth, or putteth 
away ſuch horſe, mare, gelding, colt, or filly, and his true name, 
ſirname, myſterie, and dwelling place: + and there enter, or 
cauſe to be entred in the booke of the ſaid toll-taker, or officer, 
as well the true chriſten name, and ſirname, myſterie, and place 
of dwelling or reſiancie of him that ſo ſelleth, giveth, exchangeth, 
or putteth away ſuch horſe, mare, gelding, colt, or filly, 4 of 
him that ſo ſhall teſtifie or avouch his knowledge of the ſame 
perſon, 5 and ſhall alfo cauſe to be entred the very true price ot 
value that he ſhall have for the ſame horſe, mare, gelding, colt, 
or filly ſo ſold. $8 B 


cient and credi- | ; 6 
ble perſon, &c. that ſhall avouch, &c. who vulgarly is called a voucher z and this branch extende 
to all ſales of borſes, in market overt, whether the horſe, &c. be ſtolne, or not ſolne. The 5 
branch. That he fo ſelling &c. cauſe to be entted the true chriſtian name, and firnamey Wen 
place of dwelling, &c. and the very true price and value. See for the 6th point in the ſeventh * 

8 
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And that no perſon ſhall take upon him to avouch, teſtifie, * The 3. branch. 
or declare, that he knoweth the party that ſo ſhall offer to ſell, AI 2 
ye, exchange, or put away ſuch horſe, mare, gelding, colt, or vouch, unleſfe he 
h, unlefſe he doe indeed truly know the fame party, and ſhall E indeed truly 
truly declare to the toll-taker, or other officer aforeſaid, as well V Kc. 
te chriſten name, ſirname, myſterie, and place of dwelling and 
refancie of himſelfe, as of him, of, and for whom he maketh 
ch teſtimony and avouchment, | | 
And that no toll-taker, or other perſon, keeping any booke The 4. branch. 
of entry of ſales of horſes in faires or markets, ſhall take or re- we 21 ena of 
ceiye any toll, or make entry of any ſale, gift, exchange, or put- fall make any 
ting away of any horſe, mare, gelding, colt, or filly, unleſſe he entry, &c bur 
knoweth the party that ſo ſelleth, giveth, exchangeth, or putteth 3 
away any ſuch horſe, mare, gelding, colt, or filly, and his true \r# branch. 
chriiten, name, ſirname, myſterie, and place of his dwelling or [ 718 } 
relancie, or the party that ſhall and will teſtifie and avouch his 
knowledge of the ſame perſon ſo ſelling, giving, exchanging, or 
putting away ſuch horſe, mare, gelding, colt, or filly, and his 
: true chriſten name, ſirname, myſterie, and place of dwelling or 
/ relance, and ſhall make a perfect entry into the faid booke of 
I ſuch his knowledge of the perſon, and of the name, ſirname, 
y myſterie, and place of the dwelling or reſiancie of the fame 
perſon, and alſo the true price, or value that ſhall be, bona fide, 
fo taken or had, for any ſuch horſe, mare, gelding, colt, or * 
ſold, given, exchanged, or put away, fo farre as he can under- | 
ſtand the ſame, and then give to the party ſo buying, or taking The 5. branch. 
by pit exchange, or otherwiſe, ſuch horſe, mare, gelding, colt, To give to the 
or fili, requiring and paying two pence for the ſame, a true and g fo duyings 
perfect note in writing of al the full contents of the ſame, ſub- perfect note in 
(cribed with his hand, on * paine that every perſon that ſo ſhall writing, &c. re- 
ſelh give, exchange, or put away any horſe, mare, gelding, colt, 4972s and 
or hilly, without being knowne to the toll-taker, or other r 
oficer aforeſaid, or without bringing ſuch a voucher or wit- On pain, &c. 
neſſe, cauſing the ſame to be e as aforeſaid, and every | 
perſon making any untrue. teſtimony or avouchment in the 
behalfe aforeſaid, and every toll-taker, book-keeper, or other 
officer of faire or market aforeſaid, offending in the premiſſes | 
contrary to the true meaning aforeſaid, ſhall forfeit for every. To forfeit five 
ſuch default the ſumme of five pounds; but alſo that every fale, Pounds. 
git, exchange, or other putting away of any horſe, mare, 
gelding, colt, filly, in faire or market not uſcd in all points 
«cording to the true meaning aforeſaid, ſhall be void: the one The penalties to 
halfe of all which forfeitures to be to the queenes majeſtie, her ak, at * | 
hcires and ſucceſſors and the other halfe to him or them that % > wg Pg 
will ſue for the ſame before the juſtices of peace, or in any o 
her majeſties ordinary courts of record, by bill, plaint, action of 
8 4 information, in which no eſſoin or protection ſhall be 
owed, | | | | | 
And be it further enacteds that the juſtices ot peace of every The-6. branch. 
Place and county, as well within liberties as without, ſhall have Juftices of peace 


242 to enquire, beate, 
ö author ne and deterinine. 
| * 1 | 


* 


| 
| 
4 
1 
1 
1 
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The 7. branch. 

Extendeth only 

to horſes, &c. 
that are ſtolne. 
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authoritie in their ſeſſions within the limits of their authoric 

and 9 to 1 1 and determine all offence 

againſt this ſtatute, as may doe any other mat 

before them. Ar : * 
And be it further enacted, that if any horſe, mare, geldin 

colt, or filly, after twenty Yer next enſuing the end of Ry 

ſeſſion of parliament, ſhall be ſtollen, and after ſhall be fold in 


The ſixth point open faire or market, and the ſame ſale ſhall be uſed in all poing kc, art 
for the ſaving of and circumſtances as aforeſaid: that yet nevertheleſſe, the fle them (| 


the- property of 
the right owner. 


of any ſuch horſe, mare, gelding, colt, or filly, within fix moneths be vig! 


Alkeit this act next after the felony done, ſhall not take away the Property of that th 
be purſued in all the owner from whom the ſame was ſtollen, fo as claime he ſhould 


points, yet the 
ſale in market 
overt ſhall not 
take away the * . . 
e other - any of their appointment, at, or in the towne or pariſh 
the owner, &c. 

claime within 


bx moneths, &c. pariſh, if the ſame horſe, mare, gelding, colt, or hlly ſhall hay. 


Two ſufficient 


* No man — or juſtice of peace ( who, by vertue of this act, ſhall have 
Ive an oath 18 A 

ot caſe, with- 

out act of par- 


Feat eben. = And be it further enacted by the authoritie aforeſaid, that 
e ca ken 
from — 


made within ſixe moneths by the party from whom the fame jr #2 
was ſtollen, or by his executors or adminiſtrators, or by ay 
enjoynu 
them. 

courſer 


where the ſame horſe, mare, gelding, colt, or filly ſhall be found, 
before the maior or other head officer of the ſame town or 


pen to be found in any towne corporate, or market towne, or 
elſe before any juftice of peace of that county neere to the 
place where ſuch horſe, mare, gelding, colt, or filly ſhall be 
found, if it be cut of towne corporate, or market towne, and {6 
as provfe be made within forty daies then next enſuing, by two 
ſufficient witneſſes to be produced and depoſed: before fuch 


head officer or juſtice, (* who by vertue of this act ſhall ha 2 
None can exa- authority to miniſler an oath in that behalfe) that the property FE; 
3 of the ſame horſe, mare, gelding, colt, or filly fo claimed, was 
n a new man- | . . re 
ner, without act in the party, by, or for whom ſuch claime is made, and was ſtol- | 
of parliament. Jen from him within fix moneths next before ſuch claime of any 
ſuch horſe, gelding, mare, colt, or filly, but that the party from RE 
whom the ſaid horſe, mare, gelding, colt, or filly was ſtollen, th 
his executors or adminiſtrators, ſhall and may at all times after n fee 
notwithſtanding any ſuch ſale or ſales in any faire, or open his or 
Upon payment market thereof made, have propertie and power to have, take licenc 
- — hs As againe, and enjoy the ſaid horſe, mare, gelding, colt, or filly, twent 
payed for the upon payment or readineſſe, or offer to pay to the party that ſhall court 
have the poſſeſſion and intereſt of the ſame horſe, mare, gelding, more 
colt, or filly, if he will receive and = 6 it, fo much money as Corret 
the ſame party ſhall depoſe and ſweate before ſuch head officer, din 


authoritie to miniſter and give an oath iti that behalfe) that bee 
paid for the fame bona fide, without fraud or colluſion, any 
law, ſtatute, or other thing to the contrary thereof in any wil 
notwithſtanding. | ' 


This act is but an act (as hath been ſaid) of addition to the com- 
mon law, and to the act of 2 & 3 Phil. & Mar. cap. 7. all flanding 
in force, and muſt be purſued, N | 


. l 
" 


after twenty daies after the end of this ſeſſion of parliament 5 
„ * 
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onely all acceſſaries before ſuch felony done, but alſo all acceſ- 
cies aſter ſuch felony, ſhall be deprived and put from all benefit 
of their clergy, as the principall by ſtatute heretofore made, is, 
or ought to be. 


— 
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80 as what by the 12 points of the common law, and what by the 
12 points of additions by theſe two ſtatutes the property of horſes, 
bc, are ſo preſerved, as if the owner be of capacity to underſtand 
them (being collected together, and explained by our labours) and 
te vigilant and induſtrious to purſue the ſame, it is almoſt impoſſible 
that the property of the horſe, &c. either ſtolne; or not ſtolne, 
ſhould be altered by any ſale in market overt by him that is male 
fu ie. ky TY 
And let the owner or-ruler of the faire; the toll-taker; or book- 
keeper, and the avoucher take heed, that they performe the duty 
enjoyned to them by this ſtatute, otherwiſe it will be very penall to 
them. And hereby good direction is given to courratiers; horſe- Hippocomi, 
courſers how they may ſafely deale. Mangones equ6- 


— FT —— 


* 
_— oe — 


rum. 


The Expoſition of the Statutes of 39 Eliſ. L 720 
Cap. 5. and 21 Jac. Cap. 1. concerning the | | 
Erection of Hoſpitals, and Houſes of Cor- | 1 
rection. | | 


E it enacted by the authoritie of this preſent parliament, 39 Elif. eaps 8: 
that all and every perſon and perſons (1) ſeiſed of an eſtate 


er n ſee· ſimple 1155 their heires, executors, or aſſignes (3), at 
en lis or their wills and pleaſures, ſhall have full power, ſtrength, 
ke licence, and lawfull authoritie at any time during the ſpace of . 


7 twenty yeares (4) next enſuing, by deed inrolled in the high 
1 court of chancerie, to erect (5), found and eſtabliſh one or | 
more hoſpitals (6), meaſins de dieu, abiding places, or houſes of "Fa 
correction, at his or their will and pleaſure, as well for the | 
ding, ſuſtentation and reliefe of the maimed, poore, needy, 
or impotent people, as to ſet the poore to worke, to have con- 
unuance for ever (7), and from time to time to place therein 
ſuch head and members, and ſuch number of poore, as to him, 
lis heires and alignes ſhall ſeem convenient: and that the 
lame hoſpitals or houſes ſo founded (8), ſhall be incorporated, 
ud hare perpetuall ſucceſſions (9) for ever, in fact, deed, and 

"ame, and of ſuch head members, and numbers of poore, needy, 

maumech or impotent people, as ſhall be appointed, affigned, 


imited, or named by the founder or founders, his or their 


ay executors or aſſignes, by any ſuch deed inrolled: and 3 
i" uch hoſpitall, meaſon de dieu, abiding place, or houſe of 
% . n 44A : Cors 


— 


P » Lo — - me 
— —— 
1 . 
7 1 


: — mz ” — — 
E —— i ww wuuwcu 


720. 


them and to their ſucceſſors for ever, as well goods and cattells, 


[721 


ſo being incorporated, founded and named, ſhall have full power 


Stat. de 39 Eliſ. Cap. 5. 
correction, and the perſons therein placed, ſhalt be incorporated, 
named, and called by ſuch name as the ſaid founder or four. 
ders, his heires, executors or aſſignies ſhall fo limit, alligne, and 
appoint: and the ſame hoſpitall, meaſon de dieu, abiding place 
or houſe of correction ſo incorporated and named, ſhall bes 
body corporate and politick, and ſhall by that name of incor. 
poration have full Powe authority, and lawfull capacitie and 
abilitie, to purchaſe, take, hold, receive, enjoy, and haye to 


as mannors, lands, tenements, and hereditaments, being free 
hold, of any perſon or perſons whatſoever, So that the fame 
exceed not the yearly value of two hundred pounds above all 
charges and repriſes, to any one ſuch abiding houſe, hoſpitil, 
meaſon de dieu, or houſe of correction: and fo as the fame, or 
any part thereof be not holden of our ſoveraigne lady the 
queene, her heires or ſucceſſors, immediately in chiefe, or ef 
of our ſaid ſoveraigne lady the queen, or any other perſon by 
knights-ſervice, without licence or writ of ad · guad damnun, 
or the ſtatute of mortmain, or any other ſtatute or law to the 
contrary notwithſtanding. And that the fame hoſpital}, meaſm 
de dieu, abiding place, or houſe of correction, and the perſons 


and Jawfull authoritie by the true name of the incorporation 
thereof, to ſue and to be ſued, implead and to be impleaded, to 
anſwer and to be anſwered unto, in all manner of courts and 
places that now are, or hereafter ſhall be within this realme, 
as well temporall as ſpirituall, in all manner of ſuits whatloeyer, 
and of what nature and king ſoever ſuch ſuits or actions be or 
ſhall be: and that the ſame hoſpitall, meaſon de dieu, abiding 
place, or houſe of correction, ſhall have and enjoy for ever ſuch 
a common ſeale or ſeales, as by the ſaid founder or founders, 
his or their heires, executors or affignes ſhall be in writing 
under his or their hand and ſeale affigned (10), named or ap- 
pointed: whereby the ſame corporation ſhall or may ſeale ay 
maner of inſtrument touching rhe ſame incorporation, and tic 
lands, tenements, hereditaments, goods, or other things thereto 
belonging, or in any wiſe touching or conperaing the ſame 
And further ſhall be ordered, directed, and viſited, placed, o 
upon juſt cauſe diſplaced (11) by ſuch perſon gr perions, bodies 
Fier or corporate, their heires, ſucceſſors or allignes, 2s fn 
e nominated or aſſigned by the founder or founders therech 
their heires or aſſignes, according to ſuch rules, ſtatutes, * 
ordinances, as ſhall be ſet forth, made, deviſed, or eſtabliſhe 
by the ſaid founder or founders, their heires Ur affignes 
writing under his or their hand and ſeale, nat being repugn” 


= * 


ncorj 
or ere 


or contrary to the lawes and ſtatutes of this realme, any la 
ſtatute, cuſtome, uſage, or other thing whatſoever. to the . 
trary in any wiſe notwithſtanding. And that it ſhall be I 
tull unto the founder or founders, his and their _ f 
ſignes, upon the death or removing of any head or men 5 f 


of the Erection of Hoſpitals; &c. 


ſuch corporation, to place one other in the roome of him 
uy or is removed ſucceſſively for ever. 

Provided alwaies, that all leaſes, grants, conveyances, or P 
eftates, to be made by any corporation fo to be founded as afore- 
tid, exceeding the number of one and twenty yeares, and that | 
in poſſeſſion, and whereupon. the accuſtomable yearly rent, or 
more, by the greater E of twenty yeares next before the 
making of ſuch leaſe, ſhall not be reſerved and yearly payable, 
hall be void: ſaving to all ron bodies politick and cor- 
porte, their heires and ſucceſſors (other then the founders and 
givers, their heires and ſucceſſors) all ſuch right, title, 8 
poſſeſion, rents, ſervices, commons, demands, intereſt, and 
rafts, which they or any of them ſhall have, or of right ought 
to have, of, in or to any the lands, tenements, or hereditaments, 
hereafter to be given, limited or affigned in forme aforeſaid, 
in as ample manner, as if this ſtatute had never been had or 
made. | 

Provided alſo, that this act, or any thing therein contained, 
ſhall not extend to enable any perſon or perſons, being within 
ge, women covert without their huſbands, or of nan fane 
nemorie, to make any ſuch corporation, or to endow the ſame: 
any thing in this veelent act to the contrary thereof in any wiſe 
notwithſtanding. | 
Provided alwaies, that no ſuch hofpitall, meaſon de dieu, abid- - 
ing place, or houfe of correction ſhall be erected, founded, or 
incorporated by force of this act, unleſſe upon the foundation, 
or erection thereof, the ſame be endowed for ever with lands, 
tenements, or hereditaments of the cleare yearly value of ten 
pounds by the yeare. 5 - 
Provided alſo, and be it further enacted, that no ſuch incor- 
poration to be founded by force of this act, ſhall at any time 
bereafter doe or ſuffer to be done (12) any act or thing, where- 
by, or by meanes whereof any of the | tenements, heredi- 
tents, ſtocke, goods or chattels of ſuch incorporation, or any [ 722 ] 
late, intereſt, poſſeſſion, or property, of, or in the ſame, or any 
cf them ſhall be veſted or transferred in or to any other what- 
ſoeyer, contrary to the true meaning of this act; and that 
ſuch conſtruction ſhall be made upon this act as ſhall be moſt 
beneficiall and available for the maintenance of the poore, and 
for repreſſing and avoiding of all acts and devices to be. invent- 
td, or put In ure contrary to the true meaning of this act, 
21 Jac. 1. made perpetuall. | 
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(1) That all and every perſot and perſons.) Theſe words regularly 
extend to any body aller . but not to ſuch as 
reſtrained by any act of parliament to alien, &c. but doth ex- 
tend to ſuch bodies politick and corporate as may alien: as 
* and comminalties, bayliffes and burgeſſes, &c. and the 
e, and to all other perſons Whatſbe ver. | | : 
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722 Stat. de 39 Eliſ. Cap. 5. 
See hereafter the This act enables not perſons within age, or ſeme covert; without 


=> to this their huſbands, of aan campos mentis, or any other perſons dilablel 


. by law, to found, &c. 
See U. 6. fol. 62. aW. p 222 — 
CEE E. 5 = This is a very beneficiall law: for the charges of Incorporation, 
ron. 276. and of the licence of mortmaine in theſe dayes grow ſo great by 


| Sed abunda33 one meanes or other, as it hath diſcouraged many men to under. 
5 cautela non take theſe pious and charitable workes, whereas in former times 


! nocet. ſuch workes of piety and charity for the poore did ever paſſe ix 
; forma pauperis, and ſo we hope to ſee it 9 
Whereof the ho- (2) Seiſed of any e/tate in fee-/ample, 4 Firſt, the mannorz, 


mW _ mult lands, tenements, or hereditaments, whereof the endowment 1 
none made, muſt be of an eſtate in fee · ſimple, either abſolute, condi. 
8 tionall, or qualified. 2. They muſt be free-hold. 3. They mu 
be of the cleare yearly value of 10 pounds by the yeare, or more, 

and not exceeding the yearly value of 200 pounds by the yeare 

above all charges and repriſes. 4. They, or any part thereof 

muſt not be holden of the king immediately in chiefe, or of the 

king, or of any other perſon by knights-ſervice. But if the fit 

indowment be of the yearly value of 10 pounds or more, and under 

the yearly value of 200 pounds they may purchaſe (or any may 

give to them) mannors, lands, tenements, or hereditaments, having 

the aforeſaid foure qualities, untill they have mannors, lands, tene- 

ments, or hereditaments, to the yearly value of 200 pounds, above 


all charges and repriſes by force of this at of parliament, without | writl 
any licence of mortmaine, | | EE. twee! 
But if they be at the time of the foundation or indowment of the pe 


yearly value of 200 pounds, or under, and afterwards they become 
of greater value by good huſbandry, riſing of prices, ſudden ac. 
cidents, as by eſcheat, or otherwiſe, they ſhall continue good to be 
enjoyed by the hoſpitall, &c. albeit they be above the yearly value 
of 200 pounds: for the yearly value muſt be accounted within 
this ſtatute, as it was at the time of the indowment made. Allo 
goods and chattels (reall or perſonall) they may take of what value 
loever. * | A * 

3) Their heires, executort, or afſignes.] That is, when the tenant 
in fee- ſimple that hath not time to found himſelfe, ſhall appoint hi 
heires, executors, or aſſignes to doe the ſame; and yet if he make 

no appointment, his heires or aſſignes may doe it. : 
| (4) During the ſpace of 20 yeares.] This act is made perpetual 
by the ſtatute of 21 Jac. regis, cap. 1. as more at large ſhall be 
ſhewed when we come to it. „ 

(5) By deed inrolled in the high ccurt of ehancery to ered, Ec] 

It cannot be erected by any other inſtrument, conveyance, of af- 

ſurance, but by deed inrolled in the chancery. This deed need not 

be inrolle1 in the chancery within 6 moneths after the date, but a 

any time after (but the ſooner the ſafer.) And this deed need * 

[ 723] do be indented, but a deed poll ſufficeth. It is good, if che dee 

bee in paper, but it muſt bee inrolled in parchment. 

(6) One or more hoſpitalls, meaſons de dieu, abiding place, or huujes 

/ correction.] The firſt three are expreſſed to be for the d 

tuſtentation and reliefe of the maimed, poore, needy, or Aber 

people in the dis-junRive. And the fourth, viz» the houſes © 
correction, to ſet the poore to worke. ms p | 


* 


rolle. 


WK 
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7) To have continuance for ever.] The founder cannot ereR, 
de. any of theſe for yeares, lives, or any other limited time, but for 


"13 And that-#he ſame hoſpitalls, or houſes fo founded, c.] That 
15 founded by deed inrolled in the chancerv. 11 7 09 
'Furdare is not onely fumdament um penere, ſeu jacere, but alſo fir- 
mare, ſent ftabilire. f | 8 | g 
(9) Shall be incorperated, and have perpetuall ſucceſſion, Sc. 
And foraſmuch as the hoſpitall, &c. is not properly incorporated, 


but the perſons therein placed, &c. are to be incorporated; there- . 


tre it is in the next clauſe added, And that ſuch hoſpitall, mea/on 
{ dic, abiding place, or houſe of correction, “ and the perſons 
therein placed ſhall be incorporated, named, and called: by ſuch. 
name as the ſaid founder or founders, his heires, executors, or aſ- 
fones ſhall ſo (that is, by any ſych deed inrolled) limit, aſſigne, 
and appoint, So as the perſons, to be by this act incorporated, 
muſt de there placed and named, when the founder giveth them 
their name of incorporation: for the parliament incorporateth 
them, and the founder giveth them only their name. rk 

Now it is neceſſary, for the better furtherance of theſe godly 
and charitable works, ta ſet downe a preſident warrantable by the 
faid acts. And foraſmuch as by this act it muſt be done by deed 
(which mnfl have writing, ſealing, and delivery) and not by a 
writing only; it is the ſureſt way to have it by deed indented,” be- 
tween the founder of the one part, and A. B. Kc. of the other 
part, which the founder may ſeale and deliver to A. B. &c. ac- 
knowledge it, and cauſe it to be inrolled in the chancery: for in- 
rolled it cannot be in any other court. | | 

This indenture made the firſt day of May, in the firſt yeare of 
the reigne of our ſoveraigne lord king Charles, by the grace of 
God, &c. between A. B. of B. in the county of C. eſquire of the 
one part, and C. D. E. F. &c. of the other part, witneſſeth, that 
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Vid. ĩa le caſe de 
Suttons Hoſpi- 
tall, lib. 10. fol. 
23. &c. 


Note theſe 


words. 


A preſident of 
incorporation by 
force of this ſta: 
tute. 


whereas the ſaid A. B. of his charitable affection and diſpoſition 


hath erected and founded certaine buildings and edifices upon a 
parcell of ground in the pariſh of F. in the ſaid county of C. lying 
between the Ke. to be an hoſpitall, for the finding, ſuſtentation, 
and reliefe of poore and impotent people, to have continuance for 
ever, And by theſe preſents the ſaid A. B. doth found, erect, and 
elabliſ the ſame for an hoſpitaſl of poore and impotent people, 


(and abbutell 
the ſame.) 


to have continuance for ever. And according to the power and 
athority given to the ſaid A. B. by the ſtatute or ſtatutes in that 


cle provided, the ſaid A. B. doth by theſe preſents limit, afligne, 
and appoint, that the ſaid hoſpitall, and the poore and impotent 
perſons therein placed, viz. D. E. E. F. F. G. &c. to the number 


of ſhall for ever hereafter be incorporated by the name of 
the maſter and bretkren of the hoſpitall of the holy and individed 


Trinity of F. in the ſaid county of C. And further, the ſaid A. B. 


0th by theſe preſents name and appoint the ſaid D. E. E. F. F. G. ; 


Kc. to be preſent brethren of the faid hoſpitall, and the ſaid D. E. 
io be preſent maſter of the ſaid/ hoſpitall, and that by the name of 
the maſter and brethren; they ſhall have full -power and authority, 
and lawfull capacity and abilicy to purchaſe, take, hold, receive 
and enjoy, and have to them, and their ſucceſſors for ever, as 
vell goods and chattels, as mannors, lands, tenements, and he- 
Kdyaments, being free-hold, of any perſon or perſons whatſoever, 

| | 4 A 3 | according 


Nota, they 
may take, ,with- 
out any reſtraint, 
goods and chat- 


tels, as well reall, 


perſonall and 
mixt, to What 
value ſogver. 
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7230 Stat. de 39 Eliſ. Cap. 5. 


according to the forme and effects of the ſtatutes in that caſe my; 

and provided. And that the ſame hoſpitall, &c. and the per ö 
ſo being incorporated, founded and named, ſhall have fark. * 
and lawfull authority by the ſaid name of maſter and brethre, 4. 

to ſue, and to be ſued, implead and be impleaded, to anſwer 2 . 
[ 724 ] be anſwered unto in all manner of courts and places within 15 

a realme, as well temporall as ſpirituall, in all manner of ſuits = 
ſoever, and of what nature and kind whatſoever ſuch ſuits or ation 

be, or ſhall be. And the ſaid A. B. doth by theſe preſents afſipne 
name and appoint, that the ſaid maſter and brethren, and their ſuc. 
ceſſors for ever hereafter ſhall have a common ſeale, with a croſs 
graven therein, and in the circumference thereof, fgillum byitaly 

Jan#e Trinitatis de F. whereby the ſaid maſter; and brethren, and 

their ſucceſſors, ſhall or may ſeale any manner of inſtruments touch, 

Ing the ſame incorporation, and the lands, tenements and hereditz, 

ments, goods, or other ge thereto belonging, or in any wiſe 

touching or concerning the ſame, And that it ſhall be law full for 

the ſaid A. B. during his life, upon the death or removing of the 

ſaid maſter, or any of the ſaid brethren, to place one other in the 
roome of him that dyeth, or is removed. And after the death of 

the ſaid A. B. it ſhall be lawfull for the parſon of the ſaid towne 

of F. and the church-wardens of the ſame for the time being, ſuc- 

ceſſively for ever after the deceaſe of the ſaid A. B. upon the death 

or removing of the maſter, or any of the brethren of the ſaid hoſ. 
pitall, to place one other in the roome of him that dyed, or is re- 

moved, ſucceſſively for ever. In witneſſe whereof, &c. | 
22 E. 4 tit. And albeit that the onely eſſentiall point that the founder is ta 
1 30. H. 10. doe in this caſe is, to appoint and give a name to the corporation, 
N 81 * yet by way of illuſtration we have thought it fit to adde ſo much 
Suttons ho. as we have done, following the very words and effect of this ac. 
ſpiral. And although that at the common law a corporation may be of an 
hoſpitall that is in. poteſtate of certaine perſans to be governours of 
the hoſpitall, and not of the perſons 2 therein, yet the ſaſel 
and ſureſt way upon this ſtatute is, firſt to prepare the hoſpitall, and 
to place the poore therein, and to incorporate the perſons therein 
placed. And this we hold by reaſon of the ſaid words in this aft, 
vis. And that ſuch hoſpitall, &c, and the perſons therein placed 
ſhall be incorporated, &c, 1 1 F hee 4 
10) Such a common ſeale or ſeals, as by the founder or founders, Cc. 
balk aſſigned.) It is — to be 2 who ſhall be {aid to 
be founder or founders, for the better underſtanding of the clauſes 
ſubſequent in this act. . 
Such onely are ſaid to be founder or founders within this act, as 
are ſeiſed of an eſtate in fee · ſimple of any mannors, lands, tene- 
ments, or bereditaments, having the foure qualities aforeſaid, and 
38. a. p. 22. giveth the ſame at the firſt foundation of the hoſpitall, &c. te the 
avjudge lib. 3. incorporation of the hoſpitall. For it is a ſure rule,that he or tic 
_ 1 lh that give the firſt poſſeſſions, is the founder or ſounders. 
at eh 0; But then it is demanded, what if R. S. citiaen of Landon, by bu 
wi laſt will and teſlament do deviſe, that his executors-ſhall beſtov's 
FEA thouſand pounds in purchaſe of lands, tenements, or hereditaments 
and that an baſpitall ſhall thereupoti- be builded and incorporated 
for the ſuſtentation and reliefe of Pore and impatent people of 
eredit 


dyeth : the executors, purchaſe lands, tenements and 


1 


Of the Exection of Hoſpitals, &c. 


lalities, and cauſe the eſtate to be taken to certaine perſons and 
we deites, and build thereupon an hoſpitall, and place therein 
re and impotent people: in this and the like caſes the perſons 
that have the eſtate in. fee ſimple in the lands, tenements, and he- 
reditaments, are by the purylew of this ſtatute to be founders, and 
to doe all things that this act doth appoint the founder or founders 
to doe. But when they name the corporation, it ſhall be well and 
worthily done to name the corporation by the name of the maſter 
and brethren of the hoſpitall of the holy and undivided Trinity, 
founded in F. in the county of C. at the onely coſts and charges 
of the ſaid R. S. or the like; fo as the charitable intention of the 
faid R. S. may be had in remembrance, with ſome juſt recitall in 
the beginning of the deed of foundation of the truth of the caſe. 
The next thing that is to be done after the incorporation, is to 
convey the lands, tenements and hereditaments to the ſaid incor- 
poration, which may be done ſafely, with greater facility and leſſe 
charge, by bargaine and ſale by deed indented and inrolled (ac- 


cording to the ſtatute of 27 H. 8. cap. 16.) between the founder or 27 H. S. ca. 16. 


&c. of the See before the 
- 4 _ "expoſition of 


founders of the one part, and the maſter and brethren, 
other part, in, conſideration of five ſhillings in hand paid by the 
maſter of the ſaid hoſpitall (for himſelfe and for his brethren) and 
of other five ſhillings in hand paid by the faid maſter and brethren, 
c. whereof you may have a preſident in the tenth booke of my 
reports in the caſe of Suttons hoſpitall, fol. 17. b. & 34. a. re/pons 
al g. abjectian, which judgement is after allowed and ratified by 
act of parliament, amo 4 regis Careli. And this bargaine and 
ale to he a day or two, or ſome ſhort time after the incorporation. 
But now let us returne to our act of parliament. 105 
(11) And further” ſhall be — and wifited, placed, or upon juſt 
cauſe diſplaced, &e,) And foraſmuch as nothing can proſper and 
continue, without good rule and government, the next thing to be 
done after the lands, &c. be conveyed unto them is, that the foun- 
der or founders ſhall ſer forth, make, deviſe and eſtabliſh In writing 


under his or their hand and ſeale (for fo it muſt be by force of this 


act) ſuch rules, locall ſtatutes" and ordinances for the order, direc- 
uon, viſitation, placing, or upon juſt cauſe diſplacing of ſuch maſter 
and brethren by ſuch perſan or perſons, bodies politick or corpo- 
rate, their heirs, ſuccefiors or aſſignes, as ſhall be nominated or aſ- 
kgaed by the founder or founders, the ſaid rules, locall ſtatutes 
and ordinances being not repugnant or contrary to the lawes and 
ſtatutes of the realme. And theſe orders, &c. to containe (amongſt 
many others) two eſpeciall things, viz. daily prayer to Almight 
God: and that the maſter and brethren be not idle, but that they 
and every of them exerciſe ſuch worke meet for them, as the parſon 
of the pariſh; and the church-wardens (or ſuch other as the foun- 


der ſhall name) ſhall appoint or allow of, and to take a weekly ac- 


count thereof. And theſe orders, &c. to beare date after the bar- 
Saine and ſale, and it is good to have them inrolled. 

(12) Provided alſo, and be it further enacted, that no fuch corpo- 
ration to be founded by fafce of this act, ſhall at any time hereafter doe, 
or ſuffer to be done, &fc.] This clauſe of reſtraint in this act is as 


forcible, and rather more then the reſtraint by the ſtatute of 13 Eliſ. 


„ —— And cherefore hereby they are diſabled as well w make 
7 conveyance” to the , as to any ſubject, contrary to the true 
444 
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this flatute. 


Lib. 10. fol. 17. 
& 34 · in the caſe 
of Suttons ho- 
ſpitall. 


* If the founder 
limit not, who 
ſhall viſit? The 
biſhop of the dio- 


Y ceſfle. Vid. 2 H. 


5 ca. 1. ſtat. 1. 
id. 14 Eliſ. 
cap. 5. El. cap. 
18. $ aff. p. 29. 
37 But if the 
under or foun- 
ders limit who 
ſhall viſit, ſuch 
viſitor or viſitors 
by force of this 
act of parlia- 
ment, ſhall ſtand 
by the ſtatute of 
21 Jac. See the 
ſtatute of 13 E 


Ppemſe 


Nota, Jepitale 
an holpitall, is 
. the general}. 


word, & includes N 
. ® houſes of correction, at any time fince the ſaid tawenty yeareh ce, 


meaſecnrs de dieu, 
& abiding places 
for the por, &. 
alſo * houſes of 
cos rectĩon, 2s 


pere it appeareth, 
by 7 * ; 10 * Ar 


liament, that the ſaid act, and all _ therein contained, ſhall 


Stat. de 21 Jac. Cap, 1, 


Peruſe well the ſtatute in print in 13 Elif. cap. 17. for the eee. 
tion and foundation of an hoſpitall by Robert earle of Leiceſter 
which was the paterne whereby this act was framed, And { 
the orders and locall ſtatutes made by him, for they were done by 
good advice, and have had good effect, 


* 


The Statute of 21 Jac. Regis, Cap. I. Concerns 
ing Hoſpitalls, and Houſes of Correction. 


In 4 

| enquire 

ww HEREAS in the parliament held in the nine and thirtieth profits 

ypeare of the reigne of the late queen Eliſabeth of happy 5 

memory, a good law was made; entituled, An act for erecting ns 3 

df hoſpitalls, or abiding and working houſes for the poore: die) 

but the power, licence and authoritie given by the ſaid ſtatute, wroup 
to erect, found, and eſtabliſh ſuch am,» and abiding places, az 


are therein mentioned, was confined to the ſpace of twenty 
yeares then next enſuing, which ſaid time is now expired. 
Be it therefore enacted by the authoritie of this preſent par- 


from henceforth be revived, and ma 
tinuance for ever (17. 
And be it alſo enacted, that all hoſpitalls, meaſons de dien, and 
abiding places for poore, lame, maimed and impotent people, or 
for houſes of correction, at any time ſince the ſaid twenty yeares 
expired, erected (2), founded or made, or at any time here- 
after to be erected, founded or made, according to the purport 
of the ſaid ſtatute, ſhall be incorporated, and have perpetual 
ſucceſſion and capacitie, to have, take and enjoy all other pri- 
viledges, benefits, and immunities, to all intents and purpoſes, 
according to the proviſions, tenour, purport and true meaning 
of the ſaid act, as if the fame had been made, founded, or en- 
dowed within the ſpace of twenty yeares next enſuing the faid 
ſtatute, Stat. 43 El. 4. 


tuall to have con- 
dee en ee An 


(1) That the ſuid act, and all things therein contained, from henct- i 
Ferth be revived, and made ter petuall io haue contimuance for ever J/ 1 
Theſe words | made perpetuall, and have continuance for evet | 
have made the ſaid act of 39 Eliſ. and all things therein conta! a 
(at the making thereof but a probationer for 20 yeares long fince bi 
expired) now by this act perpetuall, and to. Raver Sontinnance 1 

for ever. Tt TIS. SO 0, 
(2) That all hoſpitals; meaſons di iel for the poares Ee. er fe 


erected, c.] Whereas ſome hoſpitals, &c. or houſes of correction 
were founded after the faid twenty yeares expired, according 50 


1 


” 


Concerning Houſes of Correction, &c. 
he faid act, thoſe by this act are en e eſtabliſned and 


ed. . | 

pov; likewiſe all hoſpitalls, &c. and houſes of correction hereafter 
to be erected, &c. according to the purport of the ſaid ſtatute, ſhall 
de incorporated, &c. And note, that this branch makes the act 
of 39 Eliſ. &c. a perpetuall law. N 

Vid. 13 Eliſ. cap. 7. the moity of the forfeiture of bankrupts 
jren to the poore within hoſpitalls. 5 | | 

31 Eliſ. cap. 6. If any which have election, nomination, voice, 
or aſſent thereunto of any perſon to have roome or place in any 
hoſpitall, ſhall have or take any mony, reward or profit, directly 
or indirectly, or promiſe of money, reward or profit, that then 
ſuch roome and place to be void, and another to be preferred to 
the place by thoſe that have authority to elect, &c. £37402 Jo 

In 43 Eliſ. a right profitable law was made, for commiſſioners to 
enquire of miſ-imployment of lands, tenements, rents, annuities, 
profits, hereditaments, goods, chattels, ge and ſtockes of mo- 
ney given or appointed, ſome for reliefe of aged, impotent, and 
poore people, and ſome for reliefe of ſicke and maimed ſouldiers 
ind mariners, or for maintenance of houſes of correction inter 
alia) and by their orders to reforme the ſame, which act hath 
wrought very good effect in many caſes, 


* * W—_ we 8 * * 14 8 — _ 
* - * 


An Expoſition of the Statute of 7 Jac. Regis, 
Cap. 4. concerning Houſes of Correction, 
and the Government of them. 1 


M ANY ſtatutes have been made for the puniſhment of rogues, 
vagabonds, and ſturdy. beggars, but very few to find them 


kind is the ſtatute of 39 Eliſ. ca. 4. which doth enact, that from 
time to time it ſhall and may be law full to and for the juſtices of 
peace of any county or City, aſſembled at any quarter ſeſſions of 
the peace within the ſame county, city, borough, or towne corpo- 
rate, to ſet downe order in three things: Firſt, from time to time 
to erect, or cauſe to be erected one or more * houſes of correction 
within their ſeverall counties or cities. This firſt branch is a law 
E and the juſtices of peace for the time being have power 
this act from time to time to erect as many houſes of correction, 
or work-houſes, as they ſhall thinke convenient. 
2, For the providing of ſtockes of money, and all other things 
2 for the ſame, This alſo is a law perpetuall from time to 
me, &c. 4 * Dee. | $4727 
3. For ruling and governing of the ſame. © etch 
4. For correction and / puniſhment of ®* offenders thither to be 
committed. Theſe two alſo are lawes perpetuall, at n. 
5. For the better effecting whereof, they may make ſuch orders 


as 


726 


13 Elif. cap. 9+ 


31 Eliſ. cap. 5. 
None that have 


election, &c. to 


take reward, & c- 


[ 727] 
43 Eliſ. cap. 4+ 
A ſpeedy remedy 
in many 


[ 728] 


worke, and to enforce them thereunto. The principall of that 


* Note, theſe ala 
not only houſes 

of correQion, 8 
but work-houſes 
alſo, as hereafter 
appeatetn. 

See 43 Eliſ. ca. 2. 
& 7 ac. cap. 4+ 
in the 2. branch. 


2 Note the ge- 
nerality of this 
word, N 


The life of this 
buſineſſe conſiſt- 
eth in framing 
of theſe orders, 


& in due execu- 
tion of the ſame. 


The preamble. 


See the third part 


of the Inſtitutes, daily increaſing, we * that the juſtices of peace, having yet 


cap. Rogues. 


[ 729 ] 


# 39. Ent cap. 4. 


o 


as they ſhal from time to time thinke convenient, &c, ang 4, 
time to time to reforme, take, and ſet down the ſame, = 

6. Which orders ſhall be of force (being warranted by author; 
of parhament) and be duly performed, and put in execution, [ 


We paſſe over all the former lawes before this act of 39 Eli, fo oP 
puniſhment of rogues, vagabonds, and ſturdy beggars, mavy where. 1 
of were repealed by 1 E. 6. cap. 3. and all the reft are repealed cho 
by this act of 39 Eliſ. and will come to the aboveſaid act of 7 Jac like 
This law conſiſteth upon a ſhort preamble, and the body of the if, law. 


which is divided into nine branches. 


Whereas heretofore divers good and neceſſarie lawes and 
ſtatutes have been made and provided for the erection of houſes 
of correction, for the ſuppreſſing and puniſhing of rogues, va- 

abonds, and other idle, vagrant, and diforderly perſops, which 

wes have not wrought ſo good effect as was expected, as well 
for that the ſaid houſes of correction have not been built ac. 
cording as was intended, as alſo for that the faid ſtatutes have 
not been duely and ſeverely put in execution, as by the faid ſta- 
tutes were appointed. 9 73 


In this preamble are rehearſed two cauſes wherefore the former 
law and ſtatute took not ſo good effect as was expected: Firſt, for 
that houſes of correction were not built according as was intended, 
wherein no deficiencie was in the law, but in the juſtices of peace, 
which ſhould have ordered the ſame to be erected. For ſeeing 
education of youth, and ſetting of worke of idle and diſorderly 
perſons, are ſuch eſſentiall parts of the well being of a common- 
wealth; and the onely meane to compell them to worke (as the lay 
now ſtandeth) is by houſes of correction, ſeeing there hath been a 
default in the juſtices of the peace heretofore, and the miſchiefe ſo 


power, will erect more houſes of correction (which are alſo called 
work-houſes) ſo as we ſhall have neither beggar (as the law of God 
commandeth) nor idle perſon in the common-wealth, | 
The ſecond cauſe (which is the cauſe of cauſes) is, for that the 
ſtatutes in that caſe made and provided were not put in execution, 
as by the ſaid ſtatutes was appointed, . 15 | 
And this excellent work 1s without queſtion feaſible: for upon 
the making of the, ſtatute of 39 Eliſ. and a gopd ſpace after, whilch 
juſtices of peace and other officers were diligent and induſtrious 
there was not a rogue to be ſeen in any part of England, but when 
Juſtices v and other officers became zepidi, or zrepidt, rogues, ke. 
e / 


Far remedy wbereof, be it gnacted and eſtabliſhed bro 
ſoveraign lord the kings majeſtie, and by the lords {piri and 
temporall, and by the commons in this preſent parlament . 
ſembled, and by the authoritie of che ſame, that all lanes" 
ſtatutes now in force, made for erecting and building of * 
of correction, and for a ing of rogues, vaga 

other wandring and 3 perſons, ſhall be put in due ex- 
ecution, y | | _ The 


Concerning Houſes of Correction, &c. 729 


The firſt branch of the body of this act conſiſteth on two parts: 
Firſt, that all lawes and ſtatutes made for erecting and building of 


ty houſes of correction now in force ſhould be put in due execution; 
which is ſo enacted, for the incitation and incouragement of juſtices 
or of peace to do their duties in this ſo important a cauſe. = 
e 2. For puniſhing of rogues, vagabonds, and ſturdy beggars (for 39 Elif. ubi ſup, 
led thoſe are the words of the former ſtatute now in force) ſhall be 


at, likewiſe put in due execution, Execution 15 the end and lite of the 
&, law. 1 | | | 
And be it further enacted and eſtabliſhed by the authority The 2. branch. 
ae 


nd aforeſaid, that before the feaft of Saint Michael (1) the arch- 
ſes angel, which ſhall be in the yeare of our Lord God one thou- 
a5 ſand ſixe hundred and eleven, there ſhall be erected, built, or 
ich otherwiſe provided (2) within every countie of this realm of 
ell England and Wales, where there is not one houſe of correction 
e. already built, purchaſed, provided or continued, one or more 
e ſit and convenient houſe or houſes of correction, with conve- 
a nient backſide thereunto adjoyning, together with mills, turns, 


cards (3), and ſuch like neceſſarie implements, to ſet the faid 
rogues, or ſuch other idle perſons on worke: the fame houſes 
to be built, erected or provided in ſome convenient place or 
towne in every county: which houſes ſhall be purchaſed, con- 
1 5 or aſſured (4) unto ſuch perſon or perſons, as by the 
juſtices of peace, or the more part of them, in their quarter 
ſeſſions of the peace, to be holden within every countie of this 
realme of England and Wales, upon truſt, to the intent the 
ſame ſhall be uſed and employed for the keeping, correcti 
and ſetting to worke of the ſaid rogues, vagabouds, or {turd 
beggars, and other idle and diſorderly perſons (5). 


(1) That before the feaft of Saint Michael, e.] This clauſe was 
to haſten, and upon penalty to inforce juſtices of —_—_ ſo ne- | 
ceſſary and charitable a woot thy * But this clauſe being in the af- » Nota, 


he firmative, taketh not away the perpetuity of the act of 39. Eliſ. for 

MN, the erection of honſes-of correction and work-houſes, from time to 
time, and at any-time-hereafter'by juſtices of peace. Wb 

an (2) Shall be erected, built, or otherwiſe provided.] The ſtatute of 


39 El, uſed onely the word [ere&ed,] but that included both the [ 730 ] 
other words of this act, v. ¶ built and provided.] For if they | 1 
cauſed a houſe already builded, to be provided or purchaſed, and 
converted the ſame to a honſe of correction, this is. an ;ereftion of 
a houſe of correction within the iſtatute,of 39 Eliſ. becauſe as to the 
"_ of MAb gs jp — th | 
Erectior natus erat ugſtris cubortationibus excitatus. Cicero ad Bru: 
(3) With e e thereunto. adjeyning . ragetber quith tun. 
mills, turnes, cards, c. Theſe particulars, and all other neceſſa 
mags appertaing thereunto, are included within the generall wor 
of 39 Eliz. pix. Woe providing of ſtockes, and all other things 
neceſſary for the fame, &c,] which are generall and large words, 
and doe include” all particulars. neceſſary: whatſoever. *— 
(4) Which houjes Shall be. purchaſed, and conveyet, or aſſured, Se) 

This may be.done by authority of this aft, without licence rs 
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The words in 
the 5. branch 


are in the diſ- 


junctive. 


The 3. branch. 


[731] 


- generall words, for the 'puniſhment of offenders thereunto com. 


Stat. de 7 Jac. Cap. 4. 


fence of any former law. And theſe may be incorporated b " 
2 39 Eliz. cap. 5. as in the expoſition of that . my 
areth. | | 
The houſe to be imployed to three purpoſes : 1. for the keepin 
2. for the»correQting, 3. for the ſetting to worke: ſo as it is _ 
houſe of correction alone, but of ſafe keeping, and ſetting 6 
worke. 10 
(5) The ſaid rogues, vagabonds, or fturdy beggars, and other ill 
and diſorderly perſons.) The ſtatute of 39 Elif. by particular word 
did not extend to rogues, vagabonds, and ſturdy beggars, but in 


mitted, Which generall words are both by the firſt branch of this 
act explained to be wandring or idle perſons: and many other 
branches of this act, to idle or diſorderly perſons, and ſpecially by 
the branch, whereby the authority of the juſtices to commit to the 
houſe of correction is warranted. All idle or diſorderly perſons 
_—_ be committed by them to the houſe of correction and work- 
ouſe, 15 10 en e 
And where all the judges of England did for the good of the 
common-wealth, and the better inſtruction and direction of juſtices 
of peace, and for the due execution of the ſaid act of 39 Eli. 
amongſt other things reſolve, that ſuch perſons as be of any pariſh, 200 f. 
and have able bodies to worke, and be no wanderers abroad out 
of the pariſh, though they refuſe to worke at ſuch wages as is taxed 
(or commonly given) .in thoſe parts, are-notwithſtanding not to be 
ent to their place of birth, or laſt dwelling, by the ſpace of a yeare, 
but to the houſe of correction, upon conſideration had of both the 
ſtatutes of the poor and rogues. But if they that have any lau- 
full meanes to live by, though they be of able bodies, and refuſe 
to worke, yet are they not to be ſent to the houſe of correction. 
But by this ſtatute of 7 Jac. enacted long after the reſolution of 
the judges, though they have lawfull meanes to live by, yet if they 
be idle or diforderly perſons, the juſtices. of peace have power to 
commit them to the houſe of correction, a generall and large 
power given to them, without exception of any perſon. And their 
mittimus to the houſe of correction may be more ſafely upon this 
ſtatute, quia atigſo et inordinata perſona : for that he is an“ idle and 


tion, 


diſorderly perſon, or that he is an idle perſon, or that he is a dif By 
orderly perſon, according to the words of this act, then upon the tlect, 
ſtatute of 39 Eliſ. . vat "= 
Mp . | , { 
And be it further enacted by the authoritie aforeſaid, that if giver 
the ſaid houſe to be erected, purchaſed, or provided, ſhall not be or £ 
erected, built, or otherwiſe provided, before the feaſt of 8. Mi. * 
chael the archangel, which ſhall be in the yeare, one thouſand | ſerve 
ſixe hundred and eleven, next enſuing the laſt day of this preſent 
ſeſſion of parliament, that then every juſtice of peace within A 
every countie of this realme of England and Wales, whete ſnd 
ſuch houſe and backſide ſhall not be èrected or provided, ſeye 
forfeit for his ſaid neglect five pounds of lawfull Englith mo. if th 
ney, the one moigtie thereof to be unto him or them that wil bett 
ſue for the ſame by action of debt, bill, plaint, or information: befo 
in which ſuit, no protection, eſſoine, or wager. of law part 


admitted: and the other moity. thereof to be employed 1 pe 


Concerning. Houſes of Correction, &c. 


towards the erecting building procuring or providing 
bo houſe and backſide, and ſuch neceſſary implements, as 


«forefaid. 


houſe of correction be not provided within the time of this 
act of 7 Jace And how the ſame penalty ſhall be recovered and 


inployed. 


And be it further enacted and eſtabliſhed by the authoritie 
aforeſaid, that the juſtices of peace of every countie within the 
realme of England and Wales, at their quarter ſeſſions of the 
peace, to be holden for their ſeverall counties (next aſter the 
erecting, providing or building of the ſaid houſe or houſes, and 
{> from time to time) or the moſt part of them ſhall elect, no- 
mirate and appoint, at their will and pleaſure, one or more ho- 
neſt fit perſon or perſons, to be governour or maſter of the ſaid 
houſe or houſes ſo to be purchaſed, erected, built or provided: 
which perſon and perſons ſo choſen by vertue of this. preſent 
2Q, ſhall have power and authoritie, to ſet ſuch rogues, vaga- 
bonds, idle and diſorderly perſons, as ſhall be brought or ſent 
unto the faid houſe to worke and labour (being able). from time 
to time, for ſuch time, as they ſhall continue and be remaining 
in the ſaid houſe of correction, and to-puniſh the ſaid rogues, 
vagabonds, idle and diforderly perſons, by putting fetters or 
gives upon them, and by moderate whipping of them, and that 
the ſaid rogues, vagabonds, and idle perſons, during ſuch time 
25 they ſhall continue and remaine in the ſaid houſe of correc- 
tion, {hall in no ſort bee chargeable to the countrie for any al- 
lowance, Mer at their bringing in, or going forth, or durin 
the time, ir abode there, but ſhall have fach and ſo hott 
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work, 
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elect, &c. one or more fit perſon or perſons, to be governour or 
maſter of the ſaid houſe or houſes. rank 


or gires upon them, and by moderate whipping of them. 


lerve by their owne labour and worke, _ _ 
And be it further enacted by the authoritie aforeſaid, that the 


leverall diviſions, twice in every yeare at the leaſt, and oftner, 
it there be occaſion, ſhall aſſemble and meet together for the 


cfore their aſſembly and meeting, the faid Juſtices or the more 
pat of them, ſhall by their warrant'command the conſtables and 


Theſe idle and diſorderly perſons ſhall be in no fort chargeable. 
0 the countrie, &c. but ſhall have ſuch allowance as they ſhall de- 


nd juſtices of peace of every countie within every of their 


tithingmen 
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The penalty of five pounds of every juſtice of peace, if the 


The 4- branch. 


allowance, as they ſhall deſerve by their owne labour and 
By this branch it is enacted, that the juſtices of peace, &c, ſhall | 


Herein alſo are added idle and diſorderly perſons, and power 
given to the governour or maſter to puniſh them, by putting fetters 


Nota. 


ter execution of this ſtatute, and that ſome foure ot five daies 


732 


Note this. 


The 6. branch. 


within their faid ſeverall diviſions, which ſhall 


be examined of their idle and wandring life, there to be puniſh 


governour of 


Stat. de ) Jaci Cap. 4. 


thingmen of every hundred, towne, pariſh, village, and hamlee 

| be aſſiſted with 
ſufficient men of the ſame places, to make a generall privie ſearch 
in one night within their ſaid hundreds, townes, villages, and 
hamlets, for the finding out and apprehending o the ſaid rogues, 
vagaborids, wandring and idle perſons, that ſuch rogues, 
vagaborids, wandring and idle perſons, as they ſhall then find 
and apprehend in the faid earch, ſhall by them be brought be. 
fore the ſaid juſtices, at their ſaid aflembly or meeting, there to 


ti 


ed, or otherwiſe by their warrant to be ſent or conveyed unt 
the faid houſe or houſes of correction within the (aid countie, 
appointed and Totes there to be delivered unto the maſter or 
e faid houſe, or to his deputie or aſſignee, to be 
ſet to labour and worke; at which dates and times of aſſembl 
or meeting, fo to be held by the faid juſtices of peace, the con- 
ſtables and tythingmen of every hundred, pariſh, towne, vi- 
lage and hamlet, ſhall then appeare in every their ſeverall diyi. 
ſions, before the faid juſtices of peace, at the ſaid aſſemblies or 
meetings, and there ſhall give account and'reckoning, upon oath 
in writing, and under the hand of the miniſter of every pariſh, 
what rogues, vagabonds, and wandring and diforderly perſons 
they have apprehended both in the ſame ſearch, and alſo between 
every ſuch aſſemblies and meetings, and how many have been 
by them puniſhed, or otherwiſe {ent unto the houſes of correc- 
tion: which if the ſaid conſtables or tythingmen ſhall deff to 
performe, as alſo to convey ſafely all ſuch ropute, with other 
idle or diſorderly perſons at the charge of the hundred, as by the 
juſtices of peace watrants ſhall be ſent unto the houles of cot- 
rection in the ſame county, that then they ſhall Meeit ſuch 
further fines, paines, and penalties, as by the faid Juſtices of 
peace, or the moſt part of them, ſhall be thought fit and con- 
_ not exceeding the ſumme of forty mul gs for every 
ence. p 


The juſtices of peace within their ſeverall l en 

yeare at the leaſt, and oftener, if there be occaſion, 

and meet together, K.. SST 
Generall and privie ſearch ſhall be made in every hundred, 

th e ot oa 1 NT ESTI 

; 5 conſtables account of idle or diſorderly perſon, &c. appre- 

6 | e 

In this branch theſe words are ſpecially to be obſerved, vis 

With all other idle or diſorderly 8 at the charge of the hun- 

dred, as by the juſtices of peace warrants ſhall be ſent to the 


of correction. 
And for that it is convenient, that the maſters ot governours 
of the ſaid houſes of correction ſhould have ſome fit allo ane 
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and maintenance for their travell and care to be had in the ſad 
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' ſervice, 
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Concerning Houſes of Correct on, cc. 72 


feryice, as alfo for the relieving of ſuch as ſhall happen' to be 
welke and ſieke in their cuſtodie, and that the ſubjeQts of this 
realme ſhould in no fort be overcharged, to raiſe up money for 
ſockes to ſet ſuch on worke as ſhall be committed to their cuſ- 
tody: be it therefore enacted and eſtabliſhed by the authoritie 
of this preſent parliament, that the maſters or governours of 
he faid houſes of correction, ſhall have ſuch ſumme of money 
yearly, as ſhall be thought meet, by the moſt part of the juſtices 
of peace within the faid countie, at the quarter ſeſſions of the 
peace, the ſame to be paid quarterly before-hand by the treaſu- 
fers, appointed by one act made in the three and fortieth yeare 
of the late queene Eliſabeth, intituled, An Act for the reliefe of 
the poore, 710g the time they the ſaid maſters or gevernours 
ſhall be imployed in the faid ſervice (the ſaid maſter or gover- 
nour giving ſufficient ſ{ccuritie, for the continuance and per- 
formance of the faid ſervice) which if the ſaid treaſurer ſhall 
negle& or refuſe to performe, that then the ſaid maſter or go 

vernour of the houſe of correction, ſhall have authoritie by tis 
preſent act, to levie the ſame, or ſo much thereof as ſhall be 


unpaid, upon the ſaid treaſurers account, in ſuch manner and 


forme as by the ſaid ſtatute they the {aid treaſurers are appointed 
and authorized to levie the weekly ſumme or payment, being 
to them unpaid | | 


* — 


This branch, SPTHe for fit allowance and maintenance to be 
made to the matters or governouxs of the {aid houſes, & c. Dignus 
eperarius mercede. 3 | 

Treaſurers appointed by one act made anno 43 Eliſ. cap. 2. inti- 
tuled, For the reliefe of the poor (and falſly intituled in the laſt 
printed book of ſtatutes, Who ſhall be overſeers for the poore, their 
office, duty and account) which act of 43 Eliſ. by the right title, 
being but a probationer, hath been, and yet is continued, as it ap- 
peareth by the ſtatute of 4 Car. regis, cap. 4. | 

See 1 Jac, cap. 25. an addition thereunto. 


And becauſe great charge ariſeth 5 — many places within 
this realme, by reaſon of baſtardy, beſides the great diſhonour 
of Almighty God, be it 5 5 enacted by the authoritie 
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1 Jac. c. 25. 
21 Jac, cap · 28. 


aoreſaid, that every lewd woman, which after this preſent 


{eſion of parliament, ſhall have any baſtard, which may be 
chargeable to the pariſh, the juſtices of peace ſhall commit ſuch 
lewd woman unto the houſe of correction, there to be pu- 
"iſhed, and ſet on worke during the terme of one whole yeare : 
and it ſhe ſhall eftſoones offend againe, that then to be com- 
mitted to the ſaid houſe of correction as aforeſaid, and there to 
remaine untill ſhe can put in good ſureties for her good beha- 
our, not to offend ſo againe. 3 


* f * 


The 7. branch. 


The puniſhment of lewd women havin baſtards, Ke. That see 18 EliC. c. 3. 
every lewd woman, which ſhall have any baſtard, Which may be and continued , 


tha 15 ? une 
rgeable to the pariſh, the juſtices of peace may commit her ta Ye . 


"4 4 — on * * 
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| 
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The 8. branch. 
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The 9. branch. 


the ſaid maſter or governours, as the moſt part of them in their 


| ſufficient ſurety be found for the diſcharge of the pariſh. 


before they ſhall, be from thence lawfully delivered, that then 
the faid juſtices ſhall ſet downe ſuch fines and penalties upon 


0 etl Stat. de 7 Jac. Cap. 4. | 


the houſe of correction, &c. So as if ſhe will diſcharge the parih 
of the keeping of the baſtard, ſhe cannot be puniſhed by this ſtatute 
but by that of 18 Eliſ. cap. 3. | "ITY 


And for that many wilfull people, finding that they hayi 
children, have ſome hope to have reliefe from the gat 
wherein they dwell, and being able to labour, and thereby to 


relieve themſelves and their families, doe nevertheleſs run Th 
away out of their pariſhes, and leave their families upon the lawful 
parith : for remedy whereof, be it further enacted by this pre. as hav 
ſent parliament, and the- authoritie of the fame, that all ſuch Th 
perſons ſo running away, ſhall be taken and deemed ta be in- been « 
corrigible rogues, and endure the pains of incorrigible ogues: Tu 
and if either ſuch man or woman being able to work, and ſhall 80 
threaten to run away, and leave their families as aforeſaid, the 1 
ſame being proved by two ſufficient witneſſes upon oath before _y 
two juſtices of peace in- that divihon, that then the ſaid perſon ney 
ſo threatning, ſhall by the ſaid juſtices of peace be ſent to the Ani 
houſes of correction, (unleſſe he or ſhe can put in ſufficient diſcre 
ſureties for the diſcharge of the pariſh) there to be dealt with as vol 
and detained as a ſturdy and wandring rogue, and to be deli- (in th 
vered at the ſaid aſſembly or meeting, or at the quarter ſeſſions, pickir 


and not otherwiſe, 


This branch conſiſteth upon two parts: firſt, if any man or wo- 
man having children, being able to Jabour, and thereby to relieve 
their families doe run away out of the pariſhes, and leave their fa- 
milies upon the pariſh, he or ſhe is taken and deemed by authority 
of this parliament an incorrigible rogue. | 
2. If any ſuch manor woman, being able to work, ſhall threaten 
to run away, and leave their families as aforeſaid, the ſame being 
roved by two ſufficient witneſſes before two juſtices of peace 
in that diviſion, the fame perſon ſo threatning, &c. ſhall be ſent to 
the houſe of correction, as a ſturdy and wandring rogue, &c. 


And becauſe there ſhall be the more care taken by all ſuch 
maſters of the houſes of correction, that when the country hath 
been at trouble and charge, to bring all ſuch diforderly perſons 
as aforeſaid to their ſafe keeping, that then they ſhall performe 
their duties in that behalfe, be it therefore enacted by the au- 
thoritie aforeſaid, that if they ſhall not every quarter ſeſſions 
yeeld a true and lawfull account unto the juſtices of peace, of 
all ſuch perſons as have been committed-to their cuſtody: or if 
the faid perſons committed to their cuſtody, or any of them, 
ſhall be troubleſome unto the country, by going abroad, or 
otherwiſe, ſhall eſcape away from the fa houſe of correction, 


quarter ſeſſions ſhall thinke fit and convenient, and all yr 


Concerning Cottages and Intnates. 


ſeſſun of the next parliament. 


a5 have been committed to their cuſtody. 


been continued: and laſtly, by the ſaid ſtatute of 4 Car. cap. 4. 


committed to the houſe of correction, or working houſe, but they 
come out better. 


diſcreet and expert workman may ſet the young and idle people 
as voluntaries on worke: certainly, the youth on both ſexes hath 


picking theevery, ſtealing of wood; and the like, through idleneſſe, 
as they will be never brought to worke, unleſſe they be thereunto 
compelled (and the rather, for that ſome of their parents and 
maſters have benefit by them) but compelled they may be, and 
this great worke happily effected, if by the order of the juſtices 
of peace theſe fatues be 

43 Elif. cap. 2. ; 

We have not gone about to fpeake of the ſtatute of 39 Eliſ. or 
ther ſtatutes concerning rogues, &c. or the poore, &c. which all 
tie judges of England have upon due conſideration explained, and 
which are truly rehearſed and imprinted, and ought to be obſerved, 
other then ſuch as later acts of parliament have altered, whereof 
lmewhat hath been ſaid. | 


” 
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and penalties not herein before limited, ſhall be paid unto the 
treaſurer, and accounted for by the treaſurer aforeſaid : this act 
to haye continuance, for the ſpace of ſeven yeares, and from 
thence to the end of the next ſeſſion of parliament after the 


ſaid ſeven yeares. 3 Car. 4. continued untill the end of the fir/t 
The maſters of the houſes of correction ſhall yeeld a true and 
law full account at every quarter ſeſſions of all ſuch diſorderly perions 
This act was but a probationer for a certaine time, but it hath 
Thus much have we written for the bettet and more ſpeed exe - 
cution of theſe excellent ſtatutes; and the rather, for that few or 


none are committed to the common gaole amongſt ſo many male- 
fadors, but they come out worſe then they went in. And few are 


And where ſome are of opinion, that in particular townes a 


(in the time of this great negligence) gotten ſuch a * trade of 


put in due execution. See the ſtatute of 


Cap. 7. Concerning Cottages and Inmates: 


RO R the avoiding of the great inconveniences which are 
found by experience to grow by the erecting and building 
if great numbers and multitude of cottages (1), which are 
ly more and more increaſed in many : 
it enacted by the queenes-moſt excellent majeſty, and the 
ords ſpirituall and tem 
Frlament aſſembled, and by the authority of the ſame, that 
zer the end of this ſeſſion of parliament, no perſon (2) ſhall 
Mhin this realme of England, make, build, or ere, or cauſe 
Il. IxsT, | ; 93 I B to 


An Expoſition upon the Statute of 31 Elif. 


of this realme: 


I, and the commons in this preſent 
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Morem fecerat 
uſus, Ovid. 

Ars fit quz I 
teneris primum 
conjungitur an- 
nis, Ovid. 


[735] 


Lamb. Juſtice 
of Peace, libs 2. 
page 207. 


houſing, made, or hereafter to be made, to be uſed as a cottage 


- Cottage ſhall be inhabited, upon paine that every ſuch offender 


J. part Vet. Mag. 
Chart. 128, 


If an ancient 
Cottage had been 
wholly decaved 
before this ct, 
it is not lawt ll 
newly to erect 
the ſame after 


the end 
act. 


ot our 


The 2. branch. 


[737] 


| queenes majeſty; her heires and ſucceſſors, forty ſhillings for 


upholden, maintained, and continued. 


Nota, this word 


Le] referteth uphold, maintaine, and continue any & ſuch cottage after the end 


to the cottages 
deſcribed to be 
erected or con- 


verted after the td the king for every moneth that any ſuch cottage ſhall be WD 


end of our par- 


* 


- 


Stat. de 31 Elf. Cap. 7. 


to be made, builded, or erected any manner of cottage for haibi. 
tation or dwelling, nor convert or ordaine any ullding or 


for habitation or dwelling, unleſſe the ſame perſon doe aſſigne 


and lay to the ſame cottage or building foure acres of ground 


at the leaſt, to be accounted according to the ſtatute or ordi. 
nance de terris menſurandis, being his or her owne free-hold 
and inheritance, lying neere to the ſaid cattage, to be conti. 
nually occupied and mariured the. ewith, fo long as the fame 


ſhall forfeit to our ſoveraigne lady the queens majeſty, her 
heires and ſucceſſors, ten pdunds of lawfull mony of England, 
for every ſuch offence, Te | 


(1) Cottage. ] Is derived from the Saxon word cote, unde coterelli 
for cottagers, and cottagium for a cottage. Vide the firſt part of the 
Inſtitutes, ſect. 1. fol. 5. out of Domeſday, And the ſtatute enti. 
tuled, Extenta manerit, unno 4 E. 1. Item inguirendum ef# de coterellis, 
VIS. gut cottagia et curtilagia tencant. And this ſignification it had 
by the.common law. | 

(2) No perſon, &c.] This extends as well to perſons politicke 
and incorporate, as to naturall perſons whatſoever. . 

This firſt branch prohibiteth foure things: firſt, the new erecting 
or building of any cottage after the end of this parliament, waich 
was 29 Martii, anno 31 Eliſ. anne Dom. 18589. | 

2. It prohibiteth tae converſion or ordaining of any houſing or 
building, made, or hereafter to be made, to be uſed as a cottage. 

3. Albeit the houſe or building were made before this act, yet if 
the converſion were after the 29 day of March 1589, it is prohibited 
by this ſtatute; for in point of converſion the words be (made, or 
hereafrer to be made.) 


4. Theſe things are prohibited in this branch, upon. paine of 


forfeiture of ten pounds to the king for every ſuch offence. 


And be it further enacted by the authority aforeſaid, that 
every perſon, which after the end of this ſeſſion of parliament, 
ſhall willingly uphold, maintaine, and continue any ſuch cot- 
tage hereafter to be erected, converted, or ordained for habita- 
tion or dwelling, whereunto four acres of ground, as 1s afore- 


faid, ſhall not be affigned and laid to be uſed and occupied 
with the ſame, ſhall forfeit to our ſaid ſoveraigne lady the 


every moneth that any ſuch cottage ſhall be by him or them 


This branch infligeth puniſhment upon ſuch as ſhall willingly 


of this parliament, either erected, or converted, or ordained, as 
aforeſaid, for habitation, & c. upon the penalty of forty ſhallings 


tained, 


: 


e eee 


9 


* 
9 


> 


4 


Concerning Cottages and Inmates. 
eur ſtatute, or of a houſe built before or after our ſtatute, and con- 
yerted after our ſtatute to a cottage. : 9 ON 

But out of theſe two branches are five exceptions. 

By the.firſt branch of this act any perſon may either ere a new 
cottage, or convert an old or a new houſe to a cottage, if he lay to 
in foure acres of ground at the leaſt, which muſt have theſe foure 
incidents: firſt, theſe acres muſt be accounted according to the 
latute or o:dinance de admenſuratione terre, anno 35 E. I. which 
is after ſixteen ſoot and an halfe to the pole. 2. Theſe foure acres 
moſt be his or her freehold and inheritance (for neither grounds 
holden by copy, or for life or lives, or for any number of yeares 
will ſerve) and it muſt be freehold either in fee-ſimple, or fee- 
tile, 3. They muſt lye neere_the ſaid cottage. 4. They muſt 


be continually occupied therewith, fo long as the cottage ſhall be 


inhabited. 
This act extends not to cottages erected, or houſes converted to 
cottages before the 29 day of March 1589. The ſecond branch 


D 


maketh this cleare. re 

This act ſhall not extend to any cottage, which ſhall be 
ordained (that is, converted) or erected to or for habitation or 
dwelling in any citie, tom ne corporate, ancient borough, or market 
to ne. 8 

Nor to any cottages or buildings erected or converted for the ne- 
ceſſary habitation of any labourers in any minerall workes, cole- 
mines, quarries, or delfes of ſtone or ſlate, or about making of brick, 
ile, lime, or coles; ſo as the ſame cottages or buildings be not 
above one mile diſtant from the minerall, or other works. 

Nor to any cottage to be made in three places, vix. 1. within a 
mile of the ſea, 2. upon the fide of ſuch part of a navigable river, 
where the ®* admarall ought to have juriſdiction, ſo long as a ſailer 
ſhall dwell therein, or ſome perſon of manuell occupation, for the 
making, furniſhing, or victualling of any ſhip, &c. 3. In any forreſt, 
chaſe, warren, or parke, ſo long as the under keeper or warrener 
dwell therein, cc. | | 

4. Nor to any cottage * heretofore made, 1. for a common herd- 
man, 2. for a common ſhepherd, &c. 2 whom his cottage 1s called 
a ſheepcote) ſo long as a common herdman or ſhepherd ſhall therein 
dwell, 3. for a poore, lame, ſick, aged, or impotent perſon. 

Note, this exception extendeth onely to cottages erected or made 
before this act, by reaſon of theſe words {heretofore made] but 
none of theſe three can be erected after this ſtatute, for any of theſe 
three purpoſes, unleſſe there be laid to it foure acres of ground with 


the foure incidents aboveſaid. Lambert Juſtice of Peace, pag. 476. 
miſaketh this part, and for heretofore, ſaith hereafter. But by the 
ſtatute of 43 Eliſ. cap. z. either the church · wardens and over- ſeers, 
or the greateſt part of them, by the leave of the lord of the waſte, 


ke. in writing, under the hand and ſeale of. che lord, or by order of 
the juſtices o peace at their generall quarter ſeſſions, by the leave of 


e lord, as is aforeſaid, may erect convenient houſes of habitation 


poore impotent people, and alſo to place inmates, or more families 
then one in one cottage or houſe. Firſt, note that this extendeth only 


to ſuch as be poore and impotent. 2. It extendeth not to any 


common herdman or ſhepherd, as hath been likewiſe miſtaken. 


Nor doth our act extend to any cottage to be made and decreed . 
"202 complaint made to juſtices of aſüſe, or juſtices of peace in 


4B 2 apen 
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The 1. exce p- 8 


tion. 


This ſtatute is 


named in our 


aQ, the ſtatute 
or ordinance de 
t:rris admenſu- 


randis, 


Vid. 35 El. c. 6. 


The 2. excep- 
tion. 


The 3. excep- 


tion, 


See for this the 
fourth partof the 
Inſtitutes, ca. of 
the court of the 


ad miral ty. 


* This fourth 
part needed not: 
for the body of 
the act extend- 


ed to cottages 
hereafter z- but 


abundans cautela 


nen nocers .. 


: 
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The 3- branch. 


Stat. de 31 Eliſ. Cap. 7. 


| quarter ſeſſions of the peace to continue for habitz. 
tion during the time only of ſuch decree. This laſt b 
eth only to cottages made after our ſtatute. 


open iſſiſcs, or 


ranch extend. 


Provided alſo, and be it enacted, that. from and after the 
feaſt of All Saints next coming, there ſhall not be any inmate 
or more families or houſholds then one, dwelling or inhabiting 
in any one cottage (1), made, or to be made or erected, upon 
| Paine that every owner or occupler of any ſuch cottage, placing, 
or willingly ſuffering any ſuch inmate, or other family then one, 

ſhall forfeit and loſe to the lord of the leet, within which ſuch 

cottage ſhall be, the ſumme of ten ſhillings of lawfull mony of 
England, for every moneth that any ſuch inmate, or other fa. 
mily then one, ſhall dwell or inhabit in any one cottage, as 
aforeſaid. And that all and every lord and lords of leet and 
leets, and their ſtewards within the precinct of his and their 


leet and lects, ſhall have full power and authority within their 


ſeverall leets, to enquire, and to take preſentment by the oath 


of jurors of all and every offence and offences in this b 


and upon ſuch preſentment had or made to levie by diſtreſſe to 
the uſe of the lord of the leet, all ſuch ſummes of mony as ſo 


ſhall be forfeited: and moreover, that it ſhall be la 


Il for 


the lord of every ſuch leet where ſuch preſentment ſhall be 


made, to recover to his own uſe any ſuch forfeiture, by action 
of debt in any of the queenes majeſties courts of record, where- 


in no eſſoine, protection, or wager of law ſhall be allowed. 


See the ſtatute of 
43 Elif.ca. 2. ut 
ſup. concerning 
inmates. 
Inguilinus (de- 
rived of in & 
colo, to dwell | 
within) is the 
proper word for 
an in mate, or 
underſitter. 
Coke lib, Int. 
165. b. 5 


3 H. 7. 4. 


7 


01 There ſhall not be any inmate or more families or houſhold: then 
one dwelling or inhabiting in any one cottage, & c.] Inmate. In the 
ſtatute of 35 Eliſ. cap. 6. it is ſaid inmate, or under fitter, It i; 


here well explained by theſe words (or more families in any one 


cottage.) 


Here ſeven things are to be obſerved: 
I. That no inmate or under-fitter can be 


in a cottage. 


2. This branch concerning inmates 
made before this ſtatute, as after. 
3. And as well to * cottages having foure acres of groun 


within this ſtatute, but 
extendeth to cottages as wel 


dor more 


laid to them as is aforeſaid, as others that have no ground at all. 


4. Upon paine that every owner or occupier o 
tage, placing, or willi 
family then one, ſhall forfeit and loſe to the lord of the leet, within 
which ſuch cottage ſhall be, the ſumme of ten ſhillings for ever} 
moneth, &c.. This moneth is to 


ly ſuffering: any 


computation of 28 daies. . 1 | 


5. And upon ſuch preſentment had or 
&c. that is, to ſell the diſtreſſe which he ſhall take 
cinct of the leet for ſuch forfeiture ; and if there 
over the value of the forfeiture, to deliver it to the owner. 

6. This act. extendeth as well to inmates in cottages in 


cottage. whereſoever. 


3 


2193. between John Paſe plaintife, and Robert” Peat 


ee” 


uch inmate, 


. 


any ſuch cot- 
ate or ot 
be accounted according to 
made, to levie by diſtreſſ, 
within the pre 
be a ſurplulage 


any Cit, 


_ ._ towne corporate, ancient borough, or market town, as in any. 08 d 
Vide Hill. 8 Facobi in communi bunco, Ko. 
defendant in 

treſpalle, 


Concetñing Cottages and Inmates. +338 
reſpalſe, Salop, A juſtification upon this ſtatute for the penalty for 


ing an inmate. 1 
e the act giveth election to the lord to take his remedy 


by action of debt in any of the kings courts of record. 


Be it further enacted by the authoritie aforeſaid, that all [ 739 ] 
juſtices of aſſiſes, and juſtices of peace in their open ſeſſions, The 4. braach. 
and evety lord within the precinct of his Jeet, and none athers, 

ſhall have full power and authority within their feveral limits 


—_ WY e 


. and juriſdiCtions, to enquite of, heare and determine all offences 
b contrary to this preſent act, as well by indictment, as otherwiſe 
f by 4 — or information, and to award execution for the 
levying of the ſeyerall forfeitures aforefaid, by fieri facias, ele- 
$ git, capias, or otherwiſe, as the cauſe ſhall require. | 

d 5 5 

r In this branch theſe foure things are to be obſerved: ; 
ir 1. That theſe 3. viz. juſtices of aſſiſes, juſtices of peace, and 
i Jords of leets and no other judges or juſtices can enquire, &c. any 


of the offences againſt this ſtatute. And therefore the ſheriffe in 
his turn cannot enquire, &c. of any offence againſt this ſtatute com- 
mitted within the leet of any lord thereof. 7 

2. That they may enquire, heare, and determine all offences 
xc. ſo as there is a concurrent power in every of theſe three, an 
the jadgement, &c. of ſach one of them, as doe firſt enquire, heare, 
and determine the ſame, ſhall ftand ; and each of them may enquire 
of all and every of the offences againſtthis act. | 

3. As well. by inditement, or otherwiſe by preſentment or infor- 
mation. The difference between an inditement and preſentment 
is this, that the inditement is drawne and ingroſſed in parchment 
in forme of law, and delivered to the jurors to be enquired of, &c. 
Anda preſentmen is properly that which the jurors find and preſent 
to the court, without any Lander inditement, delivered to them, 
which afterward is reduced to a formed inditement. Every indite- 
ment which is found by the jurors is preſented by them to the court: 
tor the record faith, jurateres praſentant, &c, when they fud an 
inditement. And therefore every inditement is a preſentment, but 
every preſentment is not an inditement. | 
Offences found in leets, court barons, &c. are commonly called 
preſentments; which was the reaſon that this act giving juriſ- 
diction to a leet, doth uſe this word (preſentment) in this and the 
third branch. 2 | 5 * 

+ To award execution by * feeri facias, elegit, capias, or ↄther- Co. li. Intra?” 
wie: hereby is greater juriſdiQtion given to the leet, then it bad at 665, 666, 
the common law; ſo as the lord of the leet hath by the third b:anch 
power to levie the forfeiture due to him by diſtreſſe, or by action of 
debt by the common law; and by this fourth branch, by eri facies, 


elegit, or capias. 


— 2 2 


Provided alwaies, that this ſtatute, or any thing therein con- 
tained, ſhall not in any wiſe be extended to any cottage, which 

all be ordained or erected to, or for habitation' or dwelling in 
ly city, towne corporate, or ancient borough, or market towne 
Within this realme, nor to any cottages or buildings, which ſhall 
be erected, ordained, or converted to, and for the neceſſary and 
convenient habitation or dwelling of any workmen, or labourers 
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Virg. 2. Ezlo 
s Eglog. 


are great, being neſts to hatch idleneſſe, the mother of pickings, 


alſo be amerced for wrong full commoning in the coprt baron. 


Stat. de 31 Eliſ. Cap. 7. 


in any minerall workes, cole mines, quarries, or delfes of ſtone 
or ſlate, or in or about the making of brick, tile, lime, or cole 
within this realme; ſo as the fame cottages or buildings be not 
above one mile diſtant from the place of the fame mineral or 
other workes, and ſhall be uſed anely for the habitation and 
dwelling of the faid workmen, nor ſhall in any fort prejudice, | 
charge, or impeach any perſon or perſons, for the erectin 
maintaining, or continuing of any ſuch cottages, as are before in 
this proviſo mentioned and ſpecified. 

Provided alwaies, that this act ſhall not extend to any 
to be made within a mile of the ſea, or upon the ſide of ſuch 
of any navigable river, where the admirall ought to have juriſ. 
diction, ſo long as no other perſon ſhall therein inhabit; but a 
ſailer, or man of manuall occupation, to or for making, furniſh. 
ing, or victualling of any ſhip or veſſell, uſed to ſerve on the 
ſea; nor to any cottage to be made in any forreſt, chaſe, warren, 
or parke, ſo long as no other perſon ſhall therein inhabit, but an 
under-keeper or warrener, for the good keeping of the deere, or 
other game of warren, nor to any cottage "heretofore made, ſo 
long as no other perſon ſhall therein inhabit, but a common 
herdman or ſhepherd, for keeping the cattell or ſheep of the 
towne; or a poore lame, ſick, aged, or impotent perſon, nor to 
any cottage to be. made, which for my juſt reſpect upon com- 
plaint to the juſtice of aſſiſe at the a ifes, or to the juſtices of 
peace at the quarter ſeſſions, ſhall by their order entered in open 
afliſes or quarter ſeſſions, be decreed to continue for habitation, 
for and during ſo long time onely, as by ſuch decree ſhall be 
tolerated and limited. Stat. 35 Eliſ. 6. 43 Elif. 2. 


Of theſe proviſo's ſufficient hath been ſpoken before in the ſecond | 
branch of this ſtatute. | | . 

The inconveniences that grow by unlawfull cottages, and in · 
mates in cottages againſt this ſtatute, as appeare by the preamble, 


theeveries, ſtealing of wood, &c. tending alſo to the 3 of 
law full commoners ; for that new erected cottages within the me. 
mory of man, though they have foure acres of ground, or more laid 
to them, according tò this act, ought not to common in the waſtes of 
the lord; but the greateſt inconvenience of all is, the ill 12 
and educating of youth, which inconveniences may be eaſily be 

and remedied by the proviſions of this excellent Jaw, if lords of 
leets and their e would looke to the execution of this ad, 
which we hold the readieſt meanes : for albeit the cottage erected, 
or converted, cannot by any proviſion in this ſtatute be emoliſhed, 
or pulled downe; yet the execution of the penalty of this act will 
hu > it inhabitable, and work the deſired effect. And they ma 


Domuncula, tugurium & tegendo. 
5 Pauperis et tu; uri congeſtum egit culmen, 


Caſa à caſu (id eff ) ruina, quia ruine oft obnonia. 


A Col 


Statutes of Imployments. 5 741 


A Collection and Expoſition upon the Statutes 
of Imployments, viz. 14 R. 2. cap. 1. and 2. 
2 H. 4. cap. 5. 4 H. 4. cap. 15. 5 H. 4. 
cap. 9. 6 H. 4. cap. 4. 11 H. 4. cap. 8. 
9 H. 5. cap. 9. Stat. 2. 8 H. 6. cap. 24. 
27 H. 6. cap. 3, 17 E. 4. cap. 1.1 H. 7. cap. 2. 


3 H. 7. cap. 


With their ſeverall Alterations and Repeales, and Expi - 
rations of ſome of them; our principall Aime 
ever being to ſet down how the Law ſtandeth at 
this Day. | | 


PREFORE the making of any of theſe ſtatutes, we find that Rot. Vaſcon. 
merchant-ſtrangers found ſureties that they ſhould not carry 18 E. 2. m. 21. 
out the merchandizes which they brought in, | 
It was ever the policie of this realme to entertaine merchant- See Mag. Charta 
ſtrangers fairly and freely, having reſpect how our merchants were e. 30. 5 H. 4- 
demeaned abroad. . c. 7. a 
In the 18 yeare of E. 1. in the parliament roll it is conteined Y 
thus: Ciwes London petunt quod alieni genæ mercatores expellantur & _ 2 ME a % 
civitate, quia ditantur ad depauperationem civium, Oc. * 5 5 * 
Reſponſio Rex intendit n= mercator:s extranei ſunt idonti et utiles 
nagnatibus, c. et non habet confiliam eos expellends. | £ 
There be two kinds of ſtatutes concerning imployments, the one 
where merchandizes, &c. are brought in, the other upon exchange, 
And firſt of the farſt.. | ; 
The ſtatutes of 14 R. 2. cap. 1. and 2 H. 4. cap. 5. ate altered 
by the ſtatute of 4 H. 4. cap. 15. And therefore we will begin 
with it, CW ae mY : 


- 


It is ordained and eſtabliſhed that all merchant “ aliens, „ The Parlia- 
ſtrangers, and denizens (1), which bring merchandizes into ment Roll hath 


the realme of England, and the ſame do ſell within the realme, —_— * . 


and receive Englilh money (2) for the ſame, ſhall beſtow the omitted. Vid. 

ſame money upon other merchandizes of England, without 17 E. 4- cap. 1. i 
. | Id fil 2 : ] te all | This act extend. 

carrying of any gold or ſilver, in coine, plate or maſſe out of , om ene | 

the ſaide realme, upon paine of forfeiture of the ſame; ſaving merchandizes, 

alwaies their reaſonable coſts. © '- © and to the whole 

money, whereas 

the two former extended but to the halfe. 27 H. 6. cap. 3. further proviſion was added, but that 

12 is expired. This act is confirmed by the ſtature of 5 H. 4. cap. 9. vid. x7 E. 4. cap. 1. and 

3H. 7. cap- 8. A TIER |: | g | f 


— 


8 SIE? ET 


„ £% Statutes of Imployments. 


There were two notable cauſes of the making of this act, as it i, 
declared by the ſtatute of 5 H. 4. ca. 9. viz. Firſt, for the better 
keeping of gold and filver within this realme. Secondly, for the 
1 of 5 commodities of the ſame. Jo 

® The former (1) » Denizens.) Here denizens are taken for merchant-aliens, ? 
two ſtatutes er- ſtrangers which have obtained letters patents of denizations: and 
AT ral8- in this caſe they are derived from donai/on, id eft, donatio, becauſe 
Nota, the origi. his freedome is given to him by the king, and were inconvenient if 
nall is merchant- it ſhould extend to naturall borne ſubjects; and the ſtranger made 
aliens, ſtrangers denizen is in equall + miſchiefe if not in greater, with the meerg 


_— 5 ſtranger, and this ſtatute ſtandeth yet in force. 


cleare it. See the firſt part of the Inſtitutes, ſ. 198. f. 129. for this word denizes Þ S0 refolied 
7 Eliz. by the Barons. 


7421 But the ſtatute of 17 E. 4. cap. 1. extends not to ſtrangers which 
This act of 17 are made denizens: and therefore ſuch as are ſo made denizens, 
E. 4. is confirm- are out of the penalty of that ſtatute, but within the penalty of this 
ed by 3 H. 7. of 4 Hen. 4. Ard that act of 17 E. 4. hath altered this ad in 
Cap. 8. another point, viz, that either hee may employ the money upon 

the #5, nar A whereunto 4 H. 4. only extended or other com- 
| modities of the realme, or hee may put the ſame in payment to the 
Nota, cleige kings » liege people within this realme. 
People,] lo ashe Such as are made denizens + by letters patents, or by parlia. 
1 — — ment, or otherwiſe, ſnall pay for his merchandize like cuſtome and 
that is made ſubſidie, as they ought or ſhould pay afore they were made deni. 
denizen, for zens. See 11 Hf. 7. cap. 14. and 22 H. 8. cap. 8. See the ſtatute 
leige is as much of 1. Eliz. Cap. 11. - g | 
- = py (2) Engliſh money.] This is intended of all money of gold or 
11 Ng 4. filver currant within the realme of England, although it bee not 
| coined within England. By this act he might have received 
8 H. 6, cap. 24. Englith money either in ſilver or gold, but by the ſtatute of 8 H. 6. 
EN cap. 24. he cannot receive any gold, nor ought to refuſe the pay. 
| ment in ſilver. | 
See a caſe upon Ey the ſaid act of 8 H. 6. no Engliſhman ſhould fell within this 
this Stat. in an realme, &c. to any merchant alien, &c. any manner of merchan- 
8 dizes but onely for ready payment in hand, or elſe in merchandizes 
5 H. 6. Cap. 2. for merchandizes, to be paid and contented in band, upon pain of 
7.2. forfeiture of the ſame; but by the ſtatute of 9 H. 6. ca. 2. at the 
next parliament libertie was given ſor clothes onely from fix moneths 
to fix moneths next enſuing after ſuch buyings made, without giving 
any further day of payment, upon paine of forfeiture of the ſame, 
This ordinance to endure as long as it ſhall pleaſe the king (3), but 
a 2 all other merchandizes the flatute of 8 H. 6. ſtandeth in 
e. ; | 
10 H. 7,7. b. ( 3) As long as it ſhall pleaſe the king.) This ſtatute ſtandeth untill 
Sir William Ca» the king or {ome of his ſucceſſors (for ſucceſſors are included under 
pels caſe. the name of king) ſhall adnull or make the ſame voide by procla- 
38. 6. cap. 7. mation under the great ſeale, which is the meane to make this act 
' voide, and all others of. like nature. Like acts are in 6 Hen. 6. 
* 1. 8 Hen. 6. cap. 8. 18 Hen. 6, cap. 13. 5 Ed. 6, cap. 7 
c. 


The ſaid act of 4 H. 4. cap. 15. preſcribed no time for the ew- 
ploying of the money, but the ſtatute of 5 H. 4. cap. g. doth bind 
them to employment within a quarter of a year after their comming 


Statutes of Imployments. 

into this realme: but at the next parliament holden the next 6 H. 4. cap. 4 
eare, that branch onely for the limitation to a quarter of the - | 
=_ is made void and annulled : but the two other branches, 
3 for the taking of * ſureties by cuſtomers and controllers in 5 A nec 
ill the parts of England for due unployment; and concerning branch to be put 
money taken by exchange'in this realme (whereof more ſhall be in execution. 
cid hereafter) are not repealed by 6 H. 4. | 97 

See the reſolution of the barons of the exc anno 7 Eliz, 
and entered in the cuſtom-houſe concerning the ſtatutes of imploy- 


ts. | | 
"The juſtices of peace have power to heare and determine, all 
lefaults and forfeitures purviewed or inflicted by the ſtatute of 
E. 4. cap. 1. | RE EI. | | 
he cader kind of ſtatutes concerning imployments upon ex- The ſecond part. 
change. 2 | 


That for every exchange that ſhall bee made by merchants. 14 R. a. cap. 2, 
to the court of Rome, or elſewhere (beyond the -S; that the 8 
lad merchants bee firmly and furely bound in the „to 9 H. 5. cap. , 
buy within three moneths after the exc made at, 2. bur ti 
dizes of the ſtaple, as wooll, leather, woolfells, leade or tinne, 293 
butter or cheeſe, clothes or other commodities of the land, to gandethia force. 


the value of the ſum ſo exchanged, upon paine of forfeiture of 
the ſame, 


This ſtatute extendeth to exchanges made by any merchant 
lien, denizen, or borne ſubje@ to foreine parts. | 

And alſo that the money delivered by exchange in England be [ 743 ] 
imployed upon the commodities of this realme within the ſame 5 H. 4. cap. 9. 
realme, upon pain of forfeiture of the ſame money. 

This act extendeth to money delivered by way of exchange 
_ the realme; and this branch is not repealed by the ſtatute 

H. 4. ca phe. a 

Anno 23 H. S. proclamation was made for obſervation of the Holl. Chron. an. 
ſtatutes of employments, | 23 H. 8. page 

An uſuall thing when neceſſary ſtatutes have beene {moſt com- 7. 
monly for private ends) for a time diſcontinued, to give all men 
notice thereof by proelamation, that ſuch ſtatutes for the time to 
come ſhould bee put in due execution. | 

This have wee done upon conſideration of all the faid ſeverall 
ſtatutes for advancement of trade and traffick, . of our 
den commedities, the life of every kingdome, incipally of 

es. : | * 


” 
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The Statute of 25 Hen. 8. cap. 15. Concern 


. ing 
8 Printers, and Binders of Bookes. e 
B E it enacted, &c. that no perſon or perſons reſiant or in. 
7 habitant within this realme, &c. ſhall buy to ſell againe any 
printed bookes, brought from any parts out of the kings obey. 
- fance ready bound in boords, leather, or parchment, upon paine 
to loſe forfeit for every book bound out of the kings obey. 
ſance, and brought into this realme, and bought by any perſon 
or perſons within the ſame to ſell againe contrary to this act, 
fix ſhillings eight pence. 
And be it further enacted by the authority aforeſaid, that ng 
perſon or perſons inhabitant or reſiant within this realme, &c. 
ſhall — within this realm, of any ſtranger born out of the 
* edience, other then of denizens, any maner of printed 
books brought from any the parties beyond the ſea, except only 
by engroſſe, and not by cethile: upon pain of forfeiture of 6s. 
3d. for every book ſo bought by retaile, contrary to the form 
and effect of this eſtatute, the ſaid forfeitures to be alwaies 
levied of the buyers of any ſuch bookes, contrary to this act: 
The one halfe of all the ſaid forfeitures to be to the uſe of our 
ſoveraigne lord the king, and the other moitie to be to the party 
that will ſeiſe or ſue for the ſame in any of the 5; courts, be 
it by bill plaint, or information, wherein the defendant ſhall not 
be admitted to wage his law, nor no protection, ne eſſoin ſhall 
be unto him allowed. | 
Provided alway, and be it enacted by the authority beforeſaid, 
that if any of the ſaid printers, or ſellers of printed books, in- 
habited within this realme, at any time hereafter happen in ſuc 
wiſe to enhance and encreaſe the prices of any ſuch printed 
books in ſale or binding, at too high and unreaſonable prices, 
in ſuch wiſe as complaint be made thereof unto the kings 
highneſſe, or unto the lord chancellor, lord treaſurer, or any of 
the chicf juſtices of the one bench or of the other : that then 
the ſame lord chancellor, lord treaſurer, and two chief juſtices 
or any two of. them, ſhall have power and authority to enquire 
thereof, as well by the oaths of twelve honeſt and diſcreet perſons, 
as otherwiſe by due examination by their diſcretions. And 
after the ſame enhaunſing and encreaſing of the ſaid prices of 
the ſaid books and binding ſhall be ſo found by the faid tuehe 
men, or otherwiſe by examination of the ſaid lord chancello, 
Jord treaſurer, and juſtices, or two of them : that then the ſame 
Jord chancellor, lord treaſurer, and juſtices, or two of them ® 
the leaſt, from time to time, ſhall have power and authorite x 
reform, and redreſſe ſuch enhaunſing of the prices of printe 
books, from time to time, by their diſcretions, and to lin 


/- prices as well of the bookes, as for the binding of them 466 


| 
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The Epilogue. | 


over that the offendor or offendors thereof, being convict by the. 
examination of the ſame lord chancellor, lord treaſurer, and 
two juſtices, or tWO of them, or otherwiſe, ſhall loſe and forfeit 
for every booke by them ſold, whereof the price ſhall be en- 
haunſed, for the booke or binding thereof three ſhillings four 
pence, the one halfe thereof ſhall be to the kings, highneſſe, 
and the other halfe unto the parties grieved, that will com- 

plaine upon the ſame, in manner and forme before rehearſed, 


To the end, that not onely this ſecond part of the Inſtitutes, but 
all other bookes of what argument ſoever, may be fold at reaſonable 
rices, and that the ſubjects of this realme, being printers, and 
Linders of bookes, may be ſet on worke, we have thought good in 
this treatiſe of ſtatutes to conclude with this ſtatute of 25 H. 8. 
cap. 15. which conſiſteth on theſe three parts: 
1. That no inhabitant or reſiant within this realme ſhall buy 
to ſell againe any printed bookes brought from any parts out 
of the kings obeyſance ready bound in boords, leather, or parch- 


ment. | | | | 
2. Nor ſhall buy within this realme of any ſtranger borne out of 
the kings obedience, other then of denizens, any manner of printed 
bookes brought from beyond the ſeas, except onely by ingroſſe, 
and not by retaile. | > 2 
3- That the lord chancelor, lord treaſurer, and the two chiefe 
juſtices, or any two of them ſhall have power to enquire as well 
y the oath of twelve men, as otherwiſe by due examination by 
their diſcretion, of the enhaunſing and encreaſing of the prices of 
bookes, or binding of the ſame, and the ſame ſo found, they, or 
any two of them, from time to time have power to limit prices as 


well of the bookes, as for the binding of them, as by the ſaid at 


appeareth. 

Which we have thought good to adde, to the end it might be 
knowne what the law is in theſe caſes; and that if any enhaunſing 
or encreaſing of prices be either of the bookes, or the binding 
hogs that it may be knowne who may and ought to redreſſe the 

e. ü _ 


The Epilogue  _ © 


T HUS have we, by the mercifull e of Almighty 

God, brought this ſecond part of the Inſtitutes (a large and 
laborious volume) containing an expoſition of Magna Charte, 
and many other ancient and later ſtatutes, to an end; wherein 
we could not follow or be guided by any other, for that never 
any (that we have ſeen or heard of) have enterpriſed to publiſh 
the like in this kind: and therefore if the piercing 2 of the 
learned ſhall find out errors herein, we are not without ſome 
kind of excuſe. And we deſire them to amend and correct thoſe 
errors, according to the true ſenſe of law, for the which we ſhall 


| | 
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| 
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| Heire of Sir Edward Coke, ſhould publiſh in print the Commen- 


W 


much as one of the faid books (viz.) the 


The Epilogue. 
not onely give them thankes, but ſubſcribe to the truh, an 


take it as ſome recompence for thoſe our manifold and painful 
labours herein, which we from the beginning have undertaken 
for the general! good and profit of the whole realme. 
Pyft varies caſus, poft tet diſcrimina rern. 
Nunc ſequitur conclufie, 
Deo gloria & gratia. 
Fucunda e preteritorum laborum memoria. 
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Die Mercuri 125 Mail, 1641. 


P O N debate this day had in the Commons Houſe of Par- 
Lament, the ſaid _ did then deſire and held it fit, that the 


tary upon Magna Charta, the Plees of the Crowne, and th: 
Juriſdiction of Courts, according to the intention of the ſail 
Sir Edward Coke. And that none but the Heire 7 the = 
Sir Edward Coke, or hee that ſhall be authoriſed by hin, 
do preſume to publiſh in print any of the foreſaid Bookes, or ary 


Copy thereef. | 
; HF. Elſynge Cler. Domus Con, 


Die Vaneris 3 Funii, 1642. 


HERE As by an order dated the 12 of May, 1641, this 
Houſe deſired and held fit, that the Heire of Sir Eduard 
Cate ſhould publiſh in print the Commentaries of Magna Charts, 
the Plees of the Crowne, and the Juriſdiction of Courts : and that 

none but the ſaid Heire, or his aſſignes ſhould preſume to print 
the fame: and where by another order of this Houſe, dated the 

ſeventh of March laſt, it was ordered, that a bill ſhould be 
drawn, for the preventing the re- printing of the ſaid bookss fv: 
time certaine to be aſſigned in the ſaid bill, as by the faid ſevc- 
rall orders may appeare: according to which laſt mentioned 
order a bill was drawne and preferred to this Houſe, and bat 
been once read: but in reſpect of the many great and weight) 
affaires of the kingdome, no further proceedings have been, or 
as yet can be had therein. It is this day ordered, that, fora 
| Cutie ment upon Magn 

| Charia 


of thi 
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Charta is already printed, and ready to be publiſhed, and the 
other two alſo ready for the preſſe, that none but the ſaid Heire of 
Sir Edward Coke, of he or my that ſhall de authoriſed by him, 
doe print or re- print, or cauſe to be printed or re- printed any 
of the ſaid books, or any part of them, or any of them, 
before a full yeare after the liſhing, and putting to- 
of the ſame reſpectively: and that the Maſter and Wardens 
the company of Stationers be „ take a ſpeciall care for 
the due performance of this order; and if any ſhall notwith- 
ſtanding preſume to print or re- print, within the time aforeſaid, 
any of the ſaid books, or any part thereof (other then the ſaid 
Heire or his aſſignes) that then they certiſie their names, to the 
intent ſome courſe may be taken for the puniſhing of the offen- 
dors, as to this houſe ſhall ſeem meet. | . 


H. Elfynge Cr. Parl. D. m. 
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INDEX of Maxims and Rules, 


(CONTEMPORANEA expoſitio eſt fortiflima in lege 
ay - - IO, 11, 130. 139. 187 
Ceſſante ratione legis ceſſat ipſa len. 11 
In omni re naſcitur res quæ ipſam rem exterminat. 15 
Optimus interpres legum conſuetudo, - 13. 228 
De non apparentibus & non exiſtentibus eadem lex. 20 
In præſentia majoris ceſſat poteſtas minoris. 26. 166 
Ignorantia judicis ſepenumero calamitas innocentis. 30. 591 
Ubi lex eſt ſpecialis, & ratio ejus generaliter accipienda. 43 


Quando aliquid 8 9 et omne per quod de- 
venitur ad illud. - > 46 $2 


Merito beneficium legis men, 18 legem ipſam ſubvertere 
intendit. — — - 53 


Juſtitia debet eſſe libera, quia nibil f iniquius venali Jufticia; 
plena, quia juſtitia non debet claudicare ; & celeris, quia 
dilatio eſt quædam negatio. - - — 50 


Lex eſt tutiſſima caſſis, ſub clypeo legis nemo decipitur. 56. 526 


Major hereditas venit unicuique W a es & legibus 
quam a parentibus. - -= 5b 


Diſeretio eſt diſcernere per legem il ſit juftum. -: $6 
In republica maxima conſervanda ſunt jura belli. 58 
Nihil tam proprium eſt imperii quam legibus vivere. 63 
Nemo contra factum ſuum venire poteſt. 66 
Qui omne dicit, nihil excludit. 8 
Generale dictum generaliter eſt intelligendum. 81 
Omnis nova conſtitutio futuris temporibus formam imponere 


debet, non præteritis. - 9 
Multi litigant in . non ut aliquid lucrentur, ſed ut vexant 
alios. oN - — - 112 
Omnis conſenſus . 6s errorem. - - 123 


Ad ea quæ frequentius accidunt jura adaptantur. = 137 
Qui non obſtat quod obſtare m_ facere videtur. 146 
Silent leges inter arma. - - 161 
Dormiunt aliquando leges nunquam moriuntur, 1561 
Ex malis moribus bonæ leges oriuntur. - 1501 
Qui non habet in ære luet in corpore. - - 173 
Idem eſt nihil dicere & inſufficienter dicere. = 178, 453 


Juri non eſt conſonum, quod aliquis acceſſorius in curia 1 
convincatur, antequam aliquis de facto fuerit attinctus. 


r 
= 2 = "+, 


- Maxims and Rules. 


Lex uno ore omnes alloquitur, een 2. 2a oh, - 
Nihil aliud poteſt rex, &c. quam quod de jure poteſt. 187 
pœna ex delicto defuncti hæres teneri non debet. ap 
jn reſtitutionem, non in pœnam heres ſuccedit. . 298 
Ceſlante cauſa ceſſet effectus. 7 5 - 203 
Culpa eſt immiſcere rei ad ſe non pertinenti. — 208, 444 
Pendente lite nihil innovetur. — '- 4 208 
Multitudo imperatorum perdidit curiam. 8 £ 219 
Improbi rumores diſſipati ſunt rebellionis prodromi. 226 
Fxceſſus in re qualibet jure reprobatur communi, - 232 
Lex dilatores ſemper exhorret. 4 r 240 
Judicis officium eſt opus diet in die ſuo perficere, „ 


Ubi lex r cogit oſtendere e * eſt quo cauſa 
ſit juſta & legitima. - | 266 


Nullum tempus occurrit regi. - — 273 
Nemo punitur ſine injuria, facto, ſeu Jefalta. - 287 
Actus legis nemini eſt damnoſus. — — 287 
Preſtat cautela quam medela. — 299 
Qui non prohibet quod prohibere poteſt, aſſentire videtur, 305 


Quando lex aliquid concedit, N IOW & id per quod 
devenitur ad illud. - - 309 


Omne majus dignum trahit ad ſe minus Sewn, - 307 
Lex Angliz eſt lex miſericordiæ. = - =. 3s 
Infinitum in jure reprobatur. — — 340. 397 


Judicia in curia regis reddita pro veritate accipiuntur, & judicia 
ſunt tanquam Juris dictaa. .- 390. 380. 573 


Judicia in curia regis non adnihilentur, fed ſtent in ſuo robore 
quouſque per erorrem non attinctum adnihilentur. 360 


Nihil tam conveniens eſt naturali æquitati, unumquodque diſ- 
ſolvi eo ligamine quo ligatum eſt . 3560. 573 


Intereſt reipublicæ res judicatas non reſciendi. - 360 
Expreſſio eorum quæ tacite inſunt nihil operatut. 355 
Poteſtas regia eſt facere juſticiam. 1 
Nemo poteſt contra recordum verificare per patriam. 380 
Melior eſt conditio poſſidentis. - - — 391 


Ad officium juſticiariorum ſpectat unicuique coram eis placi- 
tandi juſtitiam exhibere. - — 0 451 


dequi debet potentia juſticiam, non præcedere. 454 
Cui plus licet quam par eſt, plus vult quam licet. 465 
Qui ſentit commodum ſentire debet & onus. - 489 
Uuilibet poteſt renuntiare juri pro ſe introducto. 183. 501 


Parum proficit ſcire quid fieri debet; fi n non cognoſcas quomodo 
it ſuturum. . 


Maxims and Rules. 


chief). - 


Res inter alios acta, alteri nocere non 9 Ton 8 0 
Abſoluta ſententia expoſitore non indiget. * = 53 
Naturz vis maxima (vel) natura bis maxima. = 664 
Quamvis aliquid ex ſe non fit N tamen fi ſit mali exemgli 

non eſt faciendum. - - 64 
Solus Deus facit heredes, non homo, - - bg 


| Servile eſt expilationis crimen, ſola innocentia libera. 573 
Reges qui ſerviunt Chriſto, faciunt leges pro Chriſto. 585 
Lex eſt ſanctio Js * . * prohibens con- 
ttaria. - 588 

Deliberandum eil diu, quoi futuendum eſt ſemel. - 689 
Intereſt reipublicz ut carceres ſint in tuto, o. 5 


Quodcumque aliquis ob tutelam corperis ſui fecerit, jure id 
feciſſe videtur. — - "ey 


590 
Ignorantia judicis calamitas innocentis. — - 5 
Veritas a quocunque dicitur, a Deo eſt . 
Leges poſteriores priores abrogant. 1 
Ratio regis eſt anima legis. © = - 659 


Lex beneficialis rei conſimili remedium OY 


Quzcunque intra rationem legis inveniuntur, intra i 1 legem 
eſſe judicantur. - - 689 


Vigilantibus, non dormientibus jura absent. = 690 
Nul prendra advantage de ſon tor dem'. 8 97 
Judicium pro veritate accipitur. | 10 
Nemo * contra recordum e per patrim. * 
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Res ſtulta eft noquitiee | modus my is no mean in mif. 


Abbot. 
VERY Abbot and Prior that held hor 
Baroniam ſaramoned to Parliament 
35 79 
Why they paid no Reliefs. 'P 
Who had their Temporalites during * 
tion. 


Where the King or a common perſon ſal 
be ſaid to be founder. 68 


Where the ſucceſſor ſhall have an action 
for tort or treſpaſs done to his predeceſ- 
ſor. 151, 152 

Abbots, &c. dead perſons in law.  15t 

Abbies, &c. greatly oppreſſed. 583, 584, 585 

Surpluſage of profits of religious houſes, 
above maintenance to be employed in 
charity. 161 

No eccleſiaſtical dignities enjoyed by ſtran- 
gers. 583 

— aliens e 

5 


Where abbies were chargeable with coro- 
ners, &c. | 630 


Abbettor wide Appeal. 


Adbjuratioun. 
Where one abjured returning ſhell be hang- 
ed S contY as - 201, 439 
Where judgment may be given of Abjuration 
or perpetual impriſonment. - 439 
No man can abjure for treaſon. 439 
One in ſanctuary that within forty will 
abjure ſhall have vitæ agcefſſaria.”- cap 620 


JmEtuary taken away" per 21 ee 
None to be baniſhed” e 


The King cannot ſend any man out” of the 
realm againſt his _ for _— were to 
exile him. 


Pe inp , 
Acceptance. 


ration, and by Parliament. 47, 201 
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Second Part of the Inſtitutes. 


Acceſſory. | 
Who are Acceſſories, and who principals. 
2182, 183, 184 
Who are Acceſſories before the fact, and 
who after. ib. 


Where an Acceſſory muſt plead, and ſhall 
be proceeded againſt before attainder of 
principal, & e contra, 183,4 

Where principals and Acceffories are charg- 
ed by bill, and where by original. 183 

By what means an Acceſſory ſhall be dif. 
charged. 183, 4, $ 

Where there can be no Acceffory. 385 

Where an Acceſſory ſhall recover damages. 


8 
Accompt. * 


Where a mnſfravie ds compety lies. 144 ö 


Where the of an Accom ſhall not 
be — +1 ohg * 144 
Againſt whom an Accompt lies. 379 to 382 
How ian in ſocage, bailiff or receiver 
be puniſhed for not accompting. 

380, 381, 582 


Where guardian in ſocage ſhall es «= 
in Accompt as bailiff. . 


| An Accompt by one auditor is not good. * 


No wager in law lies in Accompt. 380 
Where an Accompt ſhall be brought. 380 


Where an ex parte talies lies. 330, 381 
Where capias & utleg* lies in Accompt 143. 
4, 380, f 


Where an Accomptant eſcapes out of priſon, 
What ſhall be a good plea in bar of it. 382 


Where an executor, adminiſtrator, or ſuc- 


ceſſor, ſhall have Accompt. 404 


here an heir in ſocage, or his executor, or 
adminiſtrator, ſhall have an Accompt. 
WS; 4024 

Where an executor by the law-merchant 
might have an Accompt £ common law. 

| 494+ 
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Difference between a pou and an Adlon. 
39, 40 
4 Defaition 
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A TABLE, 
pm rs where the plea is not by 
Additions need be only in perſonal, net real 


actions. 


What Additions corporations ſole or agere- 


Definition of an Action. 


Which are Actions droiturel, and which poſ- 
ſeſſory, 241 to 246, 287,291 
Plaintiffs more priviledge in tranſitory Ac- 
tions then in real. : 245 
Limitation for bringing real Actions 9%, 
| 95,9 
Limitation for bringing perſonal Actions. g6 


Actions upon the Caſe. 
Where it lies againſt a ſheriff for returning a 
perſon exempt of a jury. 130 
Where it lies for a nuſans. 405, 466 
Where it lies againſt a ſheriff for making a 
falſe return or imbezilling a record 452 


Where it lies for ſtepping the way that the 

parſon cannot fetch his tithes. 659 
Actions upon the Statute. 

Every Statute, made againſt an injury ex- 
preſiy or impliedly gives remedy by ac- 
tion. $53 74, 118, 122, 131, 163 

Where an Action lies upon Marls. cap. 2. for 
taking a diſtreſs, 104, 105 

And where for diftraining extra ferdum, or in 

' regia via, upon Marlb. cap. 15. 131 

And where for diftraining averia caruce. 

133, 505 

Wuere againſt a ſheriff for returning ar 
rors. 447, 8 

Where remedy is given to a party grieved 
by any 1 Wee per K 2. fe he 
ſhalt have 


Upon an affirmative Statute one may ground 
an Action thereupon, or at common-law. 


| 200, 208 
Upon every Acuon grounded on a Statute 
. defendant ſhall be fined and impriſoned. 


131 
Where one may bar himſelf by pleading, 


&c. of the benefit he might have by Ac- 
tion on 4 $atwte. 236 


Acquital. 
Whish ſhall be a good Acquital in deed, and 
which in law. ö 384 


Which ſhall be 8 Acquital in . 
4 5 

aa of God. 
AR of God 2 243, en 
” Additions.” 


Additions of knight ancient, hut of efquire 
or gent” rare before 1 H. 5. cap. 5. 595 
9 


What proceedings ſhall be therein. 


bh 

gate ought to have. 666 
What Additions greater and lefſer not; 

ought to have. - 666 — 

A rent” by birth, office, ar 


eſquire by creation ought to have that ys 
dition. 663 


All lawful trades and mifteries are good AJ. 


ditions, dut not farmers, er 
uſurer, &c. — r 


A tradeſman, a gent” muſt have Addition of 

| gent”, 668, q 
Where the Addition muſt be of town, pa- 
riſh, &c. certain. 669, 670 
Where there need no Addition of place. 669 
Where an alias di? muſt come. 669 
Addition muſt de as it was when the writ 

bears teſt. 6570 
Why Additions were given. 670 


Where an utlary ſhall be reverſed for want 
of Addition. . ib. 


Where one that pleads to an action without 
Addition loſes his advantage. ib. 


| Admeaſurement of Paſture, 
Where it lies. 86, 367 to 379 
370 
No damages given in Admeaſurement 10 


paſture. 
Where after judgment upon a ſurcharge a 


3 83, 367 to 370 


Who ſhall be ſaid to die inteſtate. 397 


Why the law truſteth the ordinary with Ac 
miniſtration. ' / 397 


Win what debt of the inteſtate the ord: 
un or n men en ban 


397 395 
What remedy ordinary or adminiſtrators 
- have to recover the inteſtates debts. 395 


Where an action of debt lay at-common-law 
an action lay 


againſt Adminiſtrators by name yh 
tors. 


What intereſt the ondinary hath oth 
. teſtates goods. 


Where an Adminiſtrator — 
compt. 4%4 

5 N a | a 

: $ Ir; Admiralty. „ | 
The Lord Admiral to 


felony, ar other offence 
Nd e. 
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A ABI. k. 


Wreck of ſea determinable a common- 
got in the HI 168 


Age. 
an heir ſhall have his Age, & # cont* 
agg 112, 228, 257, 258, 291, 455, J20 
Where tenant per feceipt ſhall have his 
Age. | 343» 344 
Parol ſhall not demur in appel. 320 
Age never granted for prejudice, but bene- 
fit of heir. 291 
Age of conſent to marry, man at 14, woman 
at 12. 291 
Age of heir in ſocage is 14+ 136 


Aid. 
Aid never n where . appears ins 
ſufficient. 269 
Aid prier not to be uſed for delay. © 269 
Aid grantable in ſcire fac* 470 
Aid of the King. 

Where ſhall be granted, and where not. 
269 to 271, 207 

What judgment ſhall be given init. 26g 
Where a rege inconſulto lies. 207, 269, 270 
a aut > in Aid Py Ie 


Aid & rege r frequently granted ja 
delay. l 


Aid pour faire fits chiwalier & fie 
marier. 


Eſcuage and Aid per mag. cha. Jo. c. 17. not 
to be taken ai per commune concil, gi, 
omitted in 9 H. 33 20 

To what tenures Aids are incident. 2424 433 

Outragious Aids taken till aſcertained by W. 
1. cap. 36. 231, 233 

Where, notwithidanding a releaſe of ſervi- 
ces by the lord, Aid ſhall be paid. 232 

Where the lord ſhall have Aid 232 to 234 

Wherefore Aid was granted to the lord. 233 


Tenant peravail ſhall contribute to Aid for 
marriage of the king's daughter. 233 


Mefne lords mall pay no Aid. 231 
Where tenant peravail goeth with his deus. 
be diſchargeth the ment. 233 
Tenant per grand ſerjeanty ſhall pay no Aid. 
| 233» 4 
No man compellable to be knighted til ar. 
— 0 

How Aid may be levied. | 234 


wer ne after 15 the lord losen his 


* 


Tenant in dower or for life ſhall not have 
Aid. 234 


Where the ſon or vader ſhall have no 
Aid of the father, or his heir, or execu- | 
tor, & e cont” 234, 235 


How plaintiff in debt * heir muſt 
count for Aid, 235 


. 


Alienation without Licence. 


When it began to be paid, prefat. 4 ib. 3 5 
By whom, and what paid, and how levied. 
65 to 67, cot 

The forfeiture for not ſuing ont Licenſe of 
6 | 66,7 


Allegiance; 7 
By whom due. r fat 


Oath of Allegiance to be taken in every leet 
| or ſheriffs tourn, 72,1475 143 


Amerciaments, 


What perſons to be amerced, and bow much. 
27 to 29 
Amerciaments to be affered upon oath. "7; 

29,1 
Every Amerciament to be with a ſalve con> 
tene mento. 27 
Where the lord ſhall be amerced for driving 
„„ 

J 

Where lord ſhall be amerced for bringing 
action againſt his tenant for making a fe- 


offment by colluſion. 113 
Where an Amerciament ſhall be in lien of 
a diſtreſs for ſuit real. 118 


Who ſhall be amerced' for not coming to 
leets and ſheriffs tourns, ce cont” 12 
| 147, 148 


How and by whom Amerciaments are im- 


poſed, ” | 136, 138 
Where townſhips or hundreds ſhall be 
amerced, 147 to 149 


Where a vouches ſhall be amerced. 149 
Where a clerk's bail ſhall not be amerced. 
15 


Where a corporation aggregate ſhall be 
atnerced, & e cant 169, 170 


Where an attachment lies for an unreaſon- 
able Amerciament. 190 


Common fine and Amerciament all one. 196 
Amerciaments part n. * 


eſtreated. 
Suitors in baſs courts fer falſe: judgment 
amerced. 196 


No common fine to be made of a county, 
dut every man part ſcularly puniſhed. 197 


Where town amerced ita felon efcape. 315 * 


12 * rum, © 


A TAL K. 


Annum, Diem, & 7, aftum, | 
Lands of felons convicted per mag. car. cap. 22. 
given tb the king per A & Diem. 36 


Anum Diem given in lieu of waſt, and waſt 


added p prerog. rin, cap. 16. but being 


_ againſt mag, cha. is repeated per 42 E. 3. 

Cap. I. 0 37 

Wherefore Anmm & Diem, was given to the 

king. | 37 

If the meſne be attained, the king ſhall not 

: Have Amum & Diem, but the lord paramount 

enter pr eſently. 37 
Where tenant in fee ſimple is attainted, the 

_ king ſhall have but Amun & Diem, but 

where tenant for life, or in tail is attaint- 

_ ed, he ſhall have it during my life or tail. 

AYE IF 

a & Dias dae for petit larceny oh 


Appeal. 


A peer in Appeal ſha de tricd by a common 
Jury. 49 
At common-law a woman -maiebe have had 
an Appeal of any anceſtor, till mag. cha. 
cap. 34 68 
The ſon of a woman ſhall have appeal of the 
death of any anceſtor if he be heir. x. 


Wife that brings appeal muſt be 3 

fab. 317 
Wine ſhall be a good plea in an appeal. 
When an Appeal muſt de brought. 320 


A feme may have an Appeal of 78 
& c. 


Appeal of death is. annexed to widewhood, 


If the wife marry, the Appeal is gone, 
though the ſecond huſband die within the 


year. 68 
Where pending the Appeal, the feme mar- 
ries, the writ abates. 69 
Where after judgment in Appeal the wife 
m: arries, ſhe ſhall never have execution of 
death. * 1 £ 69 
If the huſband be attainted and flain, the 
Wife, but not the heir, ſhall 1 > an n 
peal. 69 


Hermophradite, if the male be We 


- Thall have an Appeal as W but * -of 
female. 6569 


Appediomay be removed by certiorari.' 176 
Where principals and acceſſories are charged 


dapper by bill, and where by original. 


| 183, 420 
Trial m Appeal by battels | 447 243 
Wire the plaintiff or defen lunt in Appeal 
- of ns 2:5 by ttorney. 312, 
$6. s 7 


How © inſufficiency of 2 ſhall be 
found. | 


TS 313 


Appelle in murder cannot 
CTR ys Abe ad 


Arve in mayhem may plead 1 Ira 
96 


What exceptions were at common. 
Appeals. * 17 
Where Appeals ſhall. abate. 317 
What certainties —__ to be in counts of 
Appeal. 317,8 
What the Appellant, 1s bonnd to prove in 
. evidence. 318 


Where the jury in Appeal find one guil 
at another day than in the count, * — 
verdict is good. 318 


Where parol ſhall not demurr in Appel. 


920 
The puniſhment of Appelants and abettors 
at common- law, and ho-. 383,384 


Where an Appeal ſhall be ſaid to de brot 
per mal iam r cont'« 384 
Who may abet in Appeal, & my 334 
Which ſhall be ſaid to de A falſe Appeal 
33g 

Where acceſſories ſhall be diſcharged in Ap- 
peal. 385 


Where principal « or acceſſories ſhall recover 


damage'in Appeal. 385, 386, 538 
What ſhalt be faid to be a good acquittal in 
Appeal. n 
Where no damage ſhall de recovered in Ay. 
peal. e 
Juſtices of ni privs may inquire, but cannot 
give judgment of damage in Appeal. 386 


* Where damages ſhall be give againſt the 


Appellant and not n the — 4 
Where the plaintiff is ſaficient, the ire, 
- ſhall not be inquired of. 386 


359 
Who might have a cabin at common · 
law for a falſe Appeal. es. #6: 300 


What ſhall be a ſallicicat eee 


What remedy if the jury give too 4 
mage in Appeal. : 385 


No delay to be uſed in Appeals. 387 

NG of peace may receive Appal b by 
bi 7 

Where an Appeal fr rape es av 
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Where the oe ſhall be barred 5 pow ; 
af tenant per cr without -Allets, & 
co at 450 2991055 
Where warranty — in tall is Ho bar 


293 
'w.thout Ailcts in fee-ſimple. Afes 


ber an pelt raft, reſpe the effen- 
aſs to bar of inheritance whereof he 1 is to 


157 


Ake. 


Where Aﬀſizes are debvgts and taken, 24, 
255 83. 340 

* is fai remedium, and not to be de- 
layed. 24, 236, 405, 411 
Antiquity of writs of Afflge. 24 
Of what an Aſſize lay at common-law ” 24 
Where an re- attachment lies in Afize. 25 
Where an Affize may be adjourned. 30 
Where an Aſſize of darrein preſentment 
| ſhall be brought, and judgment wet 27, 
356, 362 

Where plaintiff in Aſſize may execute the 
recovery by entry as well as the ſheriff. 


33 
Where guardian ſhall have an Affize. 134 
Where abbot ſhall have an Aſſize for difſei- 
ſin of his predeceſſor. N 151 
Where damage ſhall be recovered in Aſſize. 
12357 284, 285, ta 289, 330 

W the plaintiff or tenant may be aſſoin- 
248, 249, 411, 418 

Fe i time Afſizes ſhall be taken. 264 
What ſhall be a good bar in Aſfize. 291, 414, 
41 5» 396, 397 

Where ſeveral perſons may vin Aſſize. 


be barred, ctiff. n 255 


308 

Aſfize of freſh force lies not by original hut 
by bill. 330 
Where corporations hold plea of Aſſize by 
cuſtom... ; 389 
Where one may have an Aſlize of lands in 
extent. 396, 397 
Of or for what an Aſſize may be brought. 
411 to 414 


What puniſhment tenant in Aflize that 
pleads a record and fails, ſhall have. 41 
to 475 

Where a certificate in Affize ſhall be granted. 
414 to 416. 

Where ſome of the recogniſors of an Aſſize 
be dead, others ſhall be added. 415 
When upon a certificate in Aſſize, deeds, &c. 
dated in a foreign country ſhall be trieds 


415, 416 

An ox an ancient duty taken in Aſſize after 
the cauſe ended. 416 
No juror not ſummoned dy fs returned in 
an Aſſiae. 426- 
How 2 of ni/i ric ſhall proceed in 


wp Wang 
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1 


Who ſhall be fad to be attainted. 18 3 164 
The king cannot give or promiſe lands or 
goods of any before Attainder. 48 
What forfeiture the king ſhall have by At- 
_ tainder, wide Annum, Diem, & Vaſtum, and 
_ forfeiture convict taken for attainted. 37 
4 | Attaint, | 7 
An Attaint and judgment thereupon at com- 
mon law. 130, 237 
Where an Attaint ſhall be brought. 25 
In what action an Attaint lies... 130, 237 
Statutes concerning Attaints are but in af - 
firmance of common law... 130, 237 
Defendant in Attaint ſhall not be eſſoined. 
24% 
Attaint is within 14 E. 3. c. 16. though not 
named. 424 
Where an Attaint lies, though » W be 
Nope to jury. 662 


- 


Attorney. 


Where one may make an Attorney to do. 
ſuit ſervice, but not ſuit real. 99, 100, 225 


Attornies, not, judges (as free ſuitars) in- 


court baron. 100 
What remedy if the ſteward refuſe an At- 
torney. 199 


Attornies to uſe no deceit in pleading to in- 
veigle courts. Ent 113 to 117 
Who are fit to be Attornies. 215 
How an Attorney ſhall be puniſhed for ſuing 
- out a tapias without an original. 215 
Number of Attarnies decreaſed by parlia- 
ment. ; 2449, 2 50 
Where plaintiff or defendant in an appeal, or 
action of mayhem may appear by Actor. 
ney. 3135 314 
Where the king by his prerogative might ha 
cenſe ona to make an Attorney. 378 
Where a warrant of Attorney is determined. 


s | | 378 
An aſſoin de male lef# lies not for an Atto 


ney. 3964 
| Antita Duerela, : + 


Where it lies for a purchaſer whoſe lands are 
extended to make the reſt contribute, 
* a 30 396 
| fa! 1 = 
No Averment againft a record 42,380. yet 
may have remedy by ex parte tals. 
Where colluſion may be ayerred, and where. 
not. 110 to 112 


403 Averment 


Averment againſt effoins given by W. 1. e. 


44- 130, 252 
Averment againſt protiitons given by 32 


Ed. 1. de protectiun. | 253 


Where Averment of covin may be general, 


and where ſpecial. 361 


Where ſufficiency of plaintiff in appeal ought 
to be found by jury end not averred. 386 
Where an Averment may be againſt a fine. 
515, 517, 522 to 524 

Where a valuable conſideration in a bargain 
"and l not expreſſed may be m— 


Ain Demeſne. 
Where tenants in Ancient Demeſne may 
make attornies. 100 


Where an action for erh lies in 
Ancient Demeſne. 208 


Where they ſhall pay toll. 221 

They ancjently manured the kings de- 
meſnes. $21 

Where an action of waſte lieth in Ancient 

Demeſne. 306 

Where Ancient Demeſne may be extended, 

397 

Where Artient Demefne ſhall be tried in 

Aſſige. 397 

Where Ancient Demeſne is a good plea. 

397 

What privilege tenants in Ancient Demeſne 

"have. Pd 843 
Barretors. | 

THE etymology and ſenſe of the _ 

196, 225 

Bargain and Sale. | 
Bargains and Sales bao yearn, paſs without 
inrolment. * ter 7 


The ſtatute of inrolements extends only to 
. eſtates of inheritance and freehold. 67x 
Where the Bargainer before inrolement en- 
_ feoffs the Bargainee, he ſhall be ia by the 


. feoffkment. 671, 672 
What a Bargain and Sale is. — 5672 
nrolement of a Bargain and Sale is not Plead- 
able as a feoffment. | 672 
What words amount to a Bargain and Sale. 
672 


M here the Intention in a deed appears to 
paſs an eſtate 'at common law, nothing 
mall yaſs by way of uſe, but according to 
imtention. 672 

V here a valuable confideration in a "VER 
and Sale no: exprefied: may de averred. 


672 


— - 


Where a Conſideration gi : 
to convey the eſtate to e good 


1 — and Sale muſt be i in writing and 


672 
No covenant or grant can be made 0 


If the ſuperior courts be removed Wen, 
minſter, yet the inrolement of a Bargain 
and Sale is good, 674 


How the 6 months for inrolement ſhall be 
_ accounted. 674 
Where the Bargainee from the delivery of 
the deed ſhall avoid meſne incumbrances. 
674, b75 

Where the eſtare paſſeth, though Bargainor 
and Bargainee die before inrolement. 674, 
675 

Where releaſe to Bargainee before inrole- 
ment is good. 675 
Where a Bargain and Sale by Bargainee be. 
fore [bel oo is good. "7 675 


Whary » Burgaja and Sale by parol is good 
by cuſtom 675 
Where a Seat of a deed ſhewed, or in cuſ- 
tod of the court is broken off, the court 
ſhall inpols We decd. 6 


Baron and Feme. 


Where Feme that recovers dower ſhall be 
ſaid to be in by the huſband. 153, 154 


Where Baron and Feme ſhall join in action, 


ec contre. 236, 563 
Where they join in action, damage muſt be 
only given to the huſbaud. 236 


Where Baron and Feme be vouched, the 
ſeiſin of the Feme and her anceſtors may 
be counterpleaded. / 244 

Where the Baron ſhall be puniſhed for 
waſte done by the Feme, & e comra. 303 

Where a Feme cannot be diſſeiſed during 
coverture. ö 343 


Where a Feme may avoid a recovery by de- 
fault, , &c. +gainſt her buſband. 


342 
Where a recovery oxainſt the Baron ſhall 
bind the Fene. 034+ 


Where the Feme ſhall be reciivel upon the 
Baron's default, & c 342, 345 


Where a quod et deſerceat lies upon a recovery 
againſt Baron and Feme. 8.5350 


Wu 


ne p K wen. ‚— ads. IL Aha wo. = __ 


What damage (hall be given in appeal againſt 


Baron and Feme. 385, 386 
Where a ceſavit lies againſt a Feme Covert. 
[ 1 d 40¹ 


Where 2 Feme Covert ſhall be bound by a 
fine for the non claim of her huſband, & 
cc l 8 4 -" # 516 

Where a bargain and ſale by Baron and 
Feme bind = the Feme but by cuſtom. 

| $73 

Where 2 Baron and Feme are tenants in tail, 

zud the Baron levies a ſine, the Feme's 


eſtate is not diſcontinued. 681, 682 
Where a Feme uſually: trades, her contract 
ſhall bind her huſband... . 713 
Where the ſale of a Feme Covert in a mar- 
ket, good, * | 713 
3 Baſtardy. 2 
Where the iſſue of perſons divorced are Baſ- 
tards. 93 


| How Baſtardy ought to be certified © 97 


Where an aſſize of mort dancefler lies not for 
mulier puiſne againſt eigne. 97 
Conſtitution of pope and labour of clergy to 
legitimate children born before un 
T 97» 9 
Special Baftardy ſhall be tried in temporal 
courts, general in ſpiritual. | 99 
Where Baſtardy ought to be pleaded. 400 
Bail and Bailable. 4 
What perſons bailable, and by whom. 42, 
| * 190, 191 
What perſons are not bailable. 186 to 189 
Replevin is applied to the ſheriffs to take 
pledges and Bail to ſuperior courts. 186 
By ancient law all felons bailable till con- 
viction. 5 186, 190 
Where neither principal nor acceſſory are 
bailable. 1 186 
What forfeiture for taking inſufficient Bail. 


190 
Biſhops. 


Every Biſhoprick in England is of the kir.g's 
foundation, and holden per baroniam. 3, 79, 

| 6 

7 


TEE" 5855 5 

Why Biſhops pay no reliefs. ö 
To whom ſpiritualties and temporalties of 
Biſhops belong in time of vacation, and 
who may have them. IS, 152 
How Biſhops were anciently made. 15 
Biſhopricks not to be ſold ; 15 
Biſhops conſent to ſtatutes in part 18 
Where a Biſhop ſhall be amerced, gc. 
8 403166 28; 120 
Biſhops are only to be commanded by the 
King, or his ſuperior courts. 


N 


4 1431 k. 


30, 325 


Where anciently Biſhop and ſheriff went 
circuits. 70 
How the privileges ef Biſhops and clergy 
ſaved by magna charta, and how bound 
thereby. 753 77 
What a ſuffragan Biſhop is. 79 
How Biſhops ought to certify baſtardy. 97 
What certainty ought to be in Biſhops cer- 
tificates. . 623 


Where Biſhops, &c. being ſecular, not re- 


gular parſons, may have goods, make 
wills, &c. 151, 457 


What writs or actions lie for or againſt ſuc- 


ceſſors of a Biſhop. 152 tc 155 
Biſhops may not commit waſte in the lands 
of their wards 13, 203, 299 
Where the counter-plea of voucher to a 
_ Biſhop muſt. be to him and his prede- 
. ceflors, not anceſtors, ' 244 
Biſhops named in W. 1. c. 51. crofling a 
- Canon . 5 . ; 
Law intends Biſhops do right in granting 
inſtitutions. N 
Where a ſucceſſor of a Biſhop may be bar. 
red of his preſentation by an uſurpation. 


— 355 

What the king hath after every Biſhop's 
death. : 4591 
No eeccleſiaſtical dignities enjoyed by 
ſtrangers. 8 g 533 
Where ſtatutes may be made without biſhops. 
353, 6,7 


Great extortion committed by Biſhops. 536 
Biſhops ought to be reſident on their ſees. 
WY 623, 626 

Where an action lies againſt a Biſbop, or 
he may be indicted for not affoiling an 

__ excommunicate perſon upon cautiun, or 
for a thing not within his conuſans. 623 
Biſhop's proceedings in eccleſiaſtical courts, 
under name, ſtile, and feal of Biſhops, 
_ warraitable by law. 685, 6, 7 


Books. 


No Books bound to be imported. #745 
No Books imported to be bought by retail. 
2 . 745 
Where the lord chancellor, treaſurer, and 
two chief juſtices may ſet prices on Books. 


þ 745 
Bridges. 6 e- 


By whom Bridges ought to be repaired at 
common law. , 700, at 
No man to repair a Bridge but by tenure or 
preſcription ib. 
Where one hath repaired a Bridge of alms, 
or common good once or twice, he is not 
bound afterwards. ib. - 


404 | To 


A TABLE. 
e e granted for botpittiy\ 


To repair a private Bridge a writ lies. 701 


Pontage is Toll for reparation of . 
7 


No man compellable to make new Bridges. 


1 701 
What alteration is made by 22 H. 8. c. 5. 
for repair of Bridges. 701 to 705 


Wo may make taxes for repair of Bridges. 


s 704 
All priviledge to he free from A* of 
Bridges is taken away by 22 H. 8. c. 5 
704 


Freehold of Bridges is in the awner of the 
foil. - 705 
Bulwarks. 


Who may ere& Bulwarks, caſtles, &c. go 


Tempore H. 2. 1115. caſtles in England. 31 
Conftabularius taken for a conſtable of a 

caſtle. .. a 211, 33» 34 
Every caſtle contzins a manor 31 


By-laws, vide Corporation. 


Cambridge. 


POVNDED by King Alfred, who begun 
his reignu $72, and died got. Prarfat. pag. 5. 


Canons. 


Canons made 12538, by Boniface archbi- 
hop of Canterbury incroaching upon 
the common law diſobeyed by the judges. 

g 599 


42 H. 3. parliament would . confirm no 


Canons made againſt law. 600 
Canons againſt law never allowed in Eng- 
land. 647, 652, 653, 658 
Canon void that biſhops might bequeath 
nothing belonging to their churches. 653 
Biſhops named in W. 1. g. 51. croſſing a 


Canon to ſhew their aſſent. _ 26s 

| Capite Tenure, | 

Who ſhall be faid to be a tenant in capire. 

| 64, 65 

How a tenure in capite may be made. 85 

| l po 

Tenure in capite is for the honour and de- 

| fence of the kingdom. 631 
* Carriages, 


No man's Carriage taken for king without 


payment, 3 5 


Lords, knights, and clergymen exempt from 
Lexriage, 1 id. 


mages aſſeſſed. 297 298, 460 
Judgment in Ceſſavit is final. 298 
Where a Ceſavit lies againſt one and the 

tenure alledged in another. 401, 402 
Who may join in Cefſavit., 4402 

Chaſe, vide Foreſt, _ 
Challenge. 


e * 
Caſtles, vide Bulwarks. 1 

- Caſtle Guard, 
By whom the ſervice may be done. 10, 24 
| Ceertiarari. a 
Where a judgment given before'a ſherix 
may be removed in B. R. by Certivrari, 23 


Where a Certiorari ſhall be granted 
cure a rediſleiſor's diſcharge. -- 15. 


Where a Certiorari ſhall be to the ſheriff aud 
coroner to remove appeals, c. 176 
Where a Certiorari ſhall iſſue to certify a 
verdict. 1 2 44 
Where a Certiorari lies to the court of exche. 


quer to certify a franchiſe. 4 
Ceſavit. ; 
When firſt given, 295, 401, 403 


Of what, againſt whom, and ſor what ſer. 
vices it lies. 295 to 298, 401, 402, 439, 460 
What is traverſable in Ceſſavie. 296 
Where the jury in conſcience ſhalt meaſure 
the quantity of ſervices _. 296 
What ſhall be a goad plea in Ceſavit. 266, 
| 298 


Where land ſhall be ſaid ta lie freſh. 296 


Where arrearages may be tendered, and by 
whom, and what ſurety taken and da- 


Any man may challenge for the king. 
| ſhewing particular cauſe which ſhall be 
tried. . 2 430 
If a felon challenge above 36 he ſhall be 
hanged | 17 as v8 


: 
Chancery and Chancellor, 
Chancery is officina juftiriz, ever open, and 
never is, nor can be adjourned. 53 
Habeas corpus granted out of Chancery in 


| . * ' t par- 
A ee 
KRegilter 


I 
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regiſter of Chancery of great antiquity. 406 
Maſters of Charicery mieden lord Chan- 


cellor- J wh, O01 g7 
Why the chancellor ought to follow — 
king 352 
Chancellor kes s the great ſeal avs i 
When a court of equity firſt began in 
Chancery. 352, 374 
Several Lord Chancellor ſat in Co Ba. and 
matters in laws 36565527 583 
Antiquity of the ag 38335 7 
e 

superior not charged as long as inferior is 
ſufficient. 2 K t 382 
Gm e een 3 


Chareho, brite ee *. _ 


— — infra atem & in cuſtodia * g 


Adminiſtration of ſacraments and ſepulture 
make a Church. 363 


Pariſhioners ought to repair Church and 
church- yard, and publick not private 
chapels, and the par ſon the chancel, 459, 


653 
When a Church ſhall be ſaid plana & conſuls. 


af 358 
Cing · ports. 
Cuſtom of Cinq-ports and other places to 


arreſt one for another's debt taken away 


by W. 1. C. 23. 205 
Which are the Cing - ports. SH 
Conſtable of Dover Caſtle is warden of the 

Cinq-ports. ib. 
What juriſdi&ion the conſtable bath.. 35 

5 
Ports privileges and when and how 1 5 
5577 
Where the ports are not exempt out out of 
county. 3 57 


No writ of error lies to reverſe a judgment 
given in the Ports but at Shep way. 557. 


558 
Where writs ſhall he directed Fa the con- 
ſtable af Pover-caſtle. '_ , 5 $57 


If a Clerk appear reo? bail, and will nat 
anſwer by reaſon. of his priviledge, bail 
ſhall not be amerced. 150 


No Clerk to be Cglivered to the ordin ny be- 


fore the crime found. 18563, 264 


go ſinable for Saves one to be a 
Clerk that is naue. 164 


A TABL B. 


Clergy not to be allowed till the pritbsr 

have the benefit of his challenge. 166 

Purgation taken away by 18 Eliz. c. 6. 168 

What one that hath his Clergy forfcits. 62y 
Who ſhall have Clergy, & econ” 150, 

634 to 637 

Clergymen 0, have their Clergy twice. 637 


Clergymen. 17 


Their ancient priviledges granted and com- 

firmed. 83 
Free from purrexance of goods. - : 1,138 35 
Not to ſerve in any temporal N by rea- 


ſon of their landes. 6 
Not to go to wars in perſon. 4 
dun et to, &e. for their eccleſiaſtical goods 

* 


The goods 5 ed farmers wi 
to de taken by the king's officers,” 4 
No diſtreſs taken in their ancient inheri- 


Their bodies not to be taken upon a __ 


_ merchant or ſtaple. , 


Their goods eccleſiaſtical not to to be wal oh 
ſheriffs, but by- bilkep upoH a ple 
upon recog. 
Where a capias lies againſt him, ua, £4 
Not to appear at leets or tourus. 4, 120 


Not ta he amerced for their 8 


motion. 
Free from carriage for the King, ; 
forte puniſhed in a writ of right 


90 
Clerks contain all gcclefiaftical perſon re- 
gular and ſecular. 121,258 


Reli giaf properly taken for regulars. 1 [+ 
Difference between ſecular and regular per- 


ſons. 151 
Clergymen heretofore clerks in chancery, 
- and other courts. | 212 


Stewards in houſe to noblemen, juſtices, &c. 
| ' x9 | 4212 


Judges anciently Clergymen. 265, 263 | 
Stat* of mort-main extended by equity, be- 
 Canſe of the multitude evaſions by 


Churchmen. 431 
w—_ fees Clergymen pay when they do 
"homage to the king. | 462 to464 


Puniſhment in court-chriſtian for laying 

violent bands on a Clergyman. 49a, 493 

Puts ne to the Clergy, temps, E, 1. 
» of 

No eccleſiaſtical Gignitics to be enjoyed 4 

ſtrangers. 583 

Nane 


Clergymea 


i 
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Clergymen nat compellable to Nan 


To be relldent on their cures. _ 
No diſtreſs to be taken of Clergymen, in the | 


| 598 
624 to 626 


© highway, or their ancient fees. — 627 


Pofſeffions of the church are the endow- 
ment of the church. oe 


With what renths Clergy are charged. 
They may have Clergy twice. 637 
Clergymen tried and executed by temporal 


"ages. | 


634, 5 


Where a Clerk confeffing felony before tem- 


A Clerk delivered to be 
to ordinary ought 4 


- Poral judge could not make his Yrs” 


— wire tic privitedge quad = 


Knights templers and of Saint | 


be tried at common-law. | 638 


* 
- 


falem, when founded and di „ and 
What great priviledges they had. An 


Cloth and Clothing. 


The length and breadth of broad Cloth. 41 


cane 


2 to perfection in Eng- 


land, temps. 41 


Importation of dae prohibited. 4 


Cloth the worthieft and richeſt commodity 
_ of England. 60 


Per 11 E. 3. c. 1. Felony to carry wool out 
of England. 


60 


Cuſtom granted upon Cloth; 60 
What cuſtom is due for new draperies, and 


what for alnage. 62 


What woolen, linen, or mixt ſtuffs ſhall pay 


for cuſtom and alnage. 
Coin. 


6 E. 1. Silver but z od. the ounce. 311 
What erling axons. is and why ſo called. 


575 

How many ounces the pound of gold and 

ſilver is. * 6 aaa 

What alloy way. be of ſuver or gold. 575, 

: „ bu 77 

Denarius ancient money of Eogland. - 57 2 
ne 

How plate muſt be marked. 576 


No counterſeit ſtones to be ſet in gold. 576 
by prerogative the king hath in gold or 


ſilver. | $76 ro. 579 


The monies before and fince the conqueſt. 


4 


* 195 


577 578 


By Engliſh money is intended all gold or 
filver currant here, tho' not coined in Eng- 


742 


» t 


” | Collußon. 
ee eee, 


Calluſio duplex, apparent & averrable. 
What feoffments, grants, &. 
to be made by Colluſion. io to 11 
where a feoffmerit is mide dy Coltuſon, the 
* 828 recover his relief fig 141.8, 
A feoffment now made - 
| epidfor = think gant, — 2 
Where Colluſion may de Verred, 1 1 
Where the kin man take ad "hſm 
- feoffment by Eoltufion made F nds 
of lands holden of a meſne lord. 111 
Collufion muſt continue Bll death of tenant 
111 
Where and when the lord may enter or ſhall 
- recover the wardſhip of his tenant 
Colluſion. 3 2 


Fraud and met agditit commen la 


213, 215, 
Colluſion in — recoveries may be 
quired by commiffi | 3% 1 


Lands conveyed away — are extend - 
able. 395 


Where Colluſion ſhall be inquired of for 
| alienation in mortmain, 29, 75, 430 | 
_—WY Pony <vviny ters no propery 

217721 
Commiſſions. 
Wherefore the clauſe /fa7u quod ad nes 


per tinet ſecundum | {gem & conſuetudinem A. 
Ze is m every Commiſſion.” 56 5 


What Commiſſions are conſonant to Magna 


Charta, & . contra, © 4 
Several Commiſſions of oyer and terminer, 
and wherefore grantable. 419, 420 


Where Commiſſions difcontinued, expired, 
&c. ſhall be removed in Ban. Reg. 419 


Where Commiſſion of oyer and terminer fu. 


perſeded. * 47 
Where the king is reſtrained to grant Co- 
millions of oyer and terminer. 422 
The ſtile of records before Commiſſioners of 
oyer and terminer. 420 
No new Commiſſion can be framed but by 
| ſtarnte, 475 


Commiſſions of new inquiries and new io 
ventions condemned by parliament. 
475, 47 77 
Commiſſions of trailbaſton, and upon arti” 
fuer chartay, granted. $49 
"Where 5 r demiſe of 
3 the kin | . 175 
7 0 


A. TA B L E. 
10 E. 1. Commiſions to ſearch at 3 


ae rein 
purveyors C 
"heb 2 


Common. 


| 1 | 
the lord may make 3 | = 
2 2 — What juriſchQtion cer Bon? in writs of falſe | 


10 

12 judgm. 138 || 
O Where lord have Common appendant in te- Idues in c- Bane anfered to the exche. 
J nancy | $55474 quer. 254» 355 

dy How Common appendant firſt began. $6 In Con” Bare! in ſeire fo' the tertenant muſt 

ly Land improved muſt be incloſed, i in default be named, in her nur dh writ is ge- 

I * — Commoner is no treſpaſſer. 87 neral. / 472 

P Where if a Commoner purchaſe the part Common-weal. 4 


approved, his Common is not im Church and ſtate like Hypocrates twins. 158 


iu the reſidue. 87 Actions for waſt being prejudicial to the 
What remedy Commoner hath. if lord upon Common-wealth ſhall be extended fayour- 
improvement leave ſufficient. . ably. 303 


What remedy lord that approves. bath if his Breed of £ 8 . | 
incloſures be thrown down. 476, 477 almons preſerved. 478, 479 


w 3 > > , 


— * 


New judges, new courts, new offices, new 
ll The part approved is diſcharged of Com- corporation, hurt ful io the  Common- 
y pr 87 wealth. 540 
4 | 
| hat ſhall be ſaid to be-a good approve- . | VE ( 
ment. 87 Computation of Time. 

g How the ſufficiency or inſufficiency of leay- Advent ren d Quareſme begin 
6 ing Common ſhall be tried. 88 a 26g 
y Where no approvement can de made. 8 

5 $7,475 natural. , | : * 1 3 

Where lord hath Common in his tenant's nflat * * 
. land, tenant may approve. 474 ys __— — 318 


The year and day for hringing appeals, ſola- | 
Where a guod permtitas lies of Common. 406 i 
Afize lies for taking Common in a ſeveral e 


ſoil. 0 413, 419 Where tris ſhall be accounted ater : 1 
What inlargement a Commoner may make . * | 362 f | 
a bit Cor 476 Gule 3 SN eas 


Common may be had by uſage, not , 1 Aug”. 


tion. 
Nativity of the virgin Mary, 8 Sept. * 
What ſhall be a good title to Common. 477 - 3 11 November. 4 4 
Cottages to have no Common. 5 740 Ad feſlum Sancti Fobannis B. fie, & fa, 
1-4 Un ſhall be intended on the day. 4738 
Common ame + Feaſt of St. Michael the archangel, 29 Sep- 
Common-fame defined. 9 33 and St. Michael de —_—— : 
Where upon Common- 3 a man may be | ä 3 
xpreteaded for reaſon or felony. z. How the year and day for non-ctiasis 
Conan Pleas, 1 return in real aQtions i is none #1 
os 4er ir. to be he 5 a place ger? How 6 months for inrolements ſhall be de- | 
Ru F 21 * counted. 674 | - 
t miſchief ; 
1ichiefs were before that you, is n 4 
Why ſo called, and of what they have rr Where the lord confirms eftate > texas | 
nizance, 3 held by certain ſervices, he * 9 
3 of Common Pleas. 425 23 | Cont) 4 2 feoffam.” = | 
ourt of Common P and key of PIE" 
commen-law, leas lock 7 1 Conſpiracy. Ef 
Vhence a record | may be removed, in Com: wa NB Bina wow 7 
NE © 


— 


r 


* 
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A TABLE. 


Where a Conſpiracy lay at common-law. g 
306, 562 
Where a Confpiracy lies now, '& e cont 562 


e an action lies tor Conturacy io the 
| _ eccleſiaſtical court. 5. 8382 


. Conſtable and Marſhal. 
Where felony ſhall be determined beſors 
them. 8 
Where an out! ' ſhall be reverſed upon 
the earl Marſhal's certificate. 428 
What fees are due to the Marſhal for knight- 
hood, or doing homage.” 463, 464 


| _ Continual Claim. hat 
What ſhall be dia a good Claim or entry, 


©. Contra Forman Collationit. 
Where, for whom, and for what land it lies 

457, 458 
Where it lies upon an alienation, 457, 458 


Tt lies not of an advowſon, but rn 


2 22 | | 459 
Contribution. 
No Contribution _ for parceners before 


partician. 119 
Where a writ d: Contributions faciends lies, & s 
cont”. 119, 120 


Na Contribution where the poſton is un- 
_ Gvided. 5 | 119 


Conuſans de Pleas, 
Where the grantee may wave it one time and 
take it another, 130 


Where and who may demand —. pleas 
eue. 140 


 Copyholder. | 


A Copyhalder cannot do uit by attorney 
1CO 
Texnod 68 Copy hath no freekald in bis- 


> the 
b Cornage. 
4 tenure by knight ſervice but ſhall 
no relief. " FR 


. ; 


Corone. 


Who may hold pleas of the. Crown. i 32 
| Which are felons at common law. 147, 148 
| ſhall be murder. 148, 149 
Where _—_— upon demurrer is given 
againſt a felon he ſhall be hanged. 178 
Us . or concealment 
of Telony. 173 


: "4 
* * Ty yy 


453 


If a felon challenge above 46 be g 
hanged. BE aun 


udgment of payne fort & de 
J law, and to — 45 extends, nde 


Where one ſhalt be faid to ſtand mute. 


NM 
The julyman in py for dry 
. ſo ſevere, | , 
Rape quid, and how puniſhable, 180 ü0 182 
What felons are bailable and what not, 


| 186 to 190 
Grand & petit larceny quid. 189, 150 
The intent makes felony. 210, 31 
No felony to fteal a tame dear n 
known. 
Encroachment of juriſdiction by Pg 
' Judges is crimen laſer majeſtatrs, 465 
Per 1 Ma. c. 1. all treaſons and declarations 
of treaſons not within 25 E. 3. repealed, 


590 
Whero one bete, n ma en 
dicted of treaſon. 1 0 == 


No man can be beheaded but for — 
629 
Choc is 1 to diſcover treaſon. 629 
In crimes leſe majeflatis no clergy grantable. Com 
150 
King's-bench may bail for treaſon. 139 
What forfeiture for felony or treaſon, vid: 
Forfeiture. 7 Fg: 
p< Coroner. | 
His office, antiquity and dignity. 31 174 0 * 
ö | 17 
Whe 


Where the Coroner muſt join with the ſheriff 
to inquire of rediſſeiſin 84 
How a Coroner i is to be elected. 174, 558, 
; 559 


Coroner determines by. the demiſe of the Of 
king. p 175 CC 
Number of Coroners not appointed by _ Lee 
8 Stile 
County ſhall anſwer for difability of Coro- p 
ner. 175,406 Tou 
Where a certiorari may bediredted to theſhe- Jy 
riff and Coroners. 176 0 
What ſees anciently and how due 8 8 
ner. 


Of what felonies the Coroner of the reite 
may inquire. _ $49, 559 
Coroner hath no power t to take e of 
| . treaſon. . 


| Su 
i 


What 


Wa abitions Corporations ought'to have: 

4 666 

Where Corporations hold plea of 3 
cuſtom. 

1 

i t * 


Cottages. 


etymology of the word, and who may 


3 nee 736 (0 


738 
penalty for erec ting and continuing Cottages, 


736, 7, 739 
Great inconveniences by Cottages. 440 
Cottages have no Common. 4940 


Councells. 


Conſtitutions of Councells general bind not 
king or ſubjects in England. 273,274,365 
King John's charter to hold the crown of 
England of the pope, burnt at the Councel 
of Lyons. 274 
Councel of Lyons or Lateran when held. 


273, 361, 641 
Provincial conſtitution of Simon Mephan. 


132, 645 
Crunterplea de voucher, wide Voucher. 


| County. | 
England divided into Counties. 71 


.  County-Court. 


riffs tourn. 69, 121 
When County-court was and is to be halden. 
| 70, 71 
When ſheriffs tourn to be holden. 6g to 72 
When leets to be holden. | 72 
Of what ſheriffs may hold plea in County- 
court, 70, 139, 311 to 313, 
Leets derived out of the ſheriffs tourn. 71 
Stile of ſheriffs tourn is Curia viſus frank- 
pledge. 77 
Tourn and leet have one file and the ſame 
juriſdiction, and both courts of record, and 
of what they may inquire. 2 724 2 Jy 
| 147, 65 272, 
6 
ourn, | ON N AT3 


* ya izgcncg 
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* | 73» 147, 8 
Who ought ta eome to towrns; Ioets or hun- 
or to be amerced. 220 to Low, 2 


, „* Att... 9 BA. a gt 


A TABLE. 


Cri comitatus is the County=court, and ſhe- | 


* 7 
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$7 in corn and kene i lms may 


County-court is no court of record. 30, 148, 


350 
Of what lords of hundreds may bold plea. _ 
140 
Hundred courts, no courts of record. 143 


What is inquirable and preſentable in hun- 


dred courts. 142, 143 
In County-court the ſuitors, in tourn the 
ſheriff, and in leet the ſtewardsare judges. 


190, 225 


THY ee court by juſtices." 


312 
The proceedings in tourn or leet upon 

ſentments or indictments. 787,85 
Adultery, &c. anciently puniſhed in leets by 
the name of Letherwite. * 48 
What officers were and are choſen in County- 
court. 588,9 
K OY determined in the * 
t 
Corrages and inmates may de puniſhed in 


739 

Court tin. 
— — 
ns. 123 
What S judgment 3 
99 
Tenants not compellable to ſhew their deeds. 


Court-baron no court of record. 143 


In Court-baron all pleas determinable by 


wager of law. 1143 


A lord may preſcribe to determine all pleas 


by jury. 143 
In a writ" of droit-patent plea ſhall be held 
| of th freehold, and tho lord may give an 


. oaths "0 14 
Court-Chriſtian. be 


WW en 2 


What 8 | 
on a clergyman. 492, 43 


Where tithe wood may be ſued for in Court- 
chriſtian. 641 to 646 
Where tithes are prohibited to be ſued for 


in Court-chriſtian. 646, 647 | | 


. 


. 
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Biſhops proceedings ia eccleſiaſtical courts 
er the name, ſtile and ſeal of biſhs — 4 
warrantable by law. 685 to 6 
General baſtardy ſhall be tried in 2 
chriſtian, ſpe — law. 96 

Cui 


— ee — ons — 


Where a diſſeiſor is inſufficient; Damages 


A TABLE 


Ge i. a f , 
Cui in Vita, 


Where for and againſt whom it lies. 347 to 
346, 455, 456 


nn d vio) lies 455, 456 . 


Where, paroll ſhall demur in Cui in vita, & e 
__ contra. _ ibs 


Where a feme may enter without being dri- 
ven to her Cui in vita. 456,437 


Cuſtom. 


Cuſtoms againſt Law. 46, 47 
Cuſtoms of the realm general and particular. 
47, 97 


Several ſignifications of Conſuetudo. 58, 59 
| 222, 223, 50 


Where a thing of common right may be in- 


larged by cuſtom. 143 
Cuſtom to arreſt one for another's debt taken 
ay per W. 1. c. 23. 280 


A fixt Cuſtom though unteaſonable, cannot 


de taken away but dy an act of parliament. 


664 

Where by Cuſtom a bargain. and ſale hall 

_ - bind a feme covert. | 673 

Cuſtom in cities, & c. to bargain and ſell 

. Lands per parol good. 675 

Damages and Coſts, 

VW HERE. Damages and Coſts were firſt 

given to defendants, 112 

Where Coſts were firſt given to * 
2 


RR 
greater, 
Where the king cannot pardon Pamages 


Where. double Damages ſhall be tia 
for extortion of ' fees. 210 
Where lands and 1 
435 

In what real actions, and when Damages 
and Cofts were 8 and againſt whom, 

| 0 ſor r time. 2 286 to 289, 330, 
368, 375, 385, 386, 476, 47 


hall be recovered: againſt the tertenant. 
2 089 


eee 


| perſonal nd mixt aRions, but not in real. 

| 236, 289 

Where Damages in real actions ſhall be re» 
covered pendente brove, © 286 
Cofts are parcel of the Damages, and ſhall be 


given in every action hei 
1 \ oboe Ws 


* 3 N. * 331 


Plaintiff ſhall recover 
he connts for. D 


What Damages and Cofts 
Where a defendant by a falſe 
- excuſe himſelf of 3 * mp 4 
What Damages ſhall be recovered forthrow : 
ing down the incloſures of a lord's ap. 
pProvemem. 466, 1 
Where Cofts ſhell be recovered in eccleſ 
aſtical courts for not ſetting dat of tk the, 
bet 
Where Coſts ſhall be given in appeal 
Jord chancellor upon a decree of winder 
. honers for charitable uſes, 71 


Where Damages ſhall be recovered i 
wide Waſte. _ * 


Where Damages ſhall berecorered in dower, 


vide Dower Dela 
Where Damages ſhall be recovered in 3 Exp 
Writ of ward, vide Ward. pf 
Where Damages ſhall be given in a writ d. : 
valore maritagii, vide Marriage. Kin 
— Days in Court, Kin 
Which are dies juridici, and which not. 264, = 
ts te 264 
A ſheriff hath ov Day in court. © 49 : 
| Debt. 
Delbitum quid? N | 85 


Capias in Debt firſt given by 24 K. c. 7. 20 
Debt RT at common-law againſt an admini- 
ſtrator by name of executor. 399 


An action of Debt e eee 


Deceipt. 
Where a writ of Deceipt lies. 49, 444 445 
No Deceipt to be uſed in pleading. ary 


B) 

bra ho Deceipt ſhall be quaſh- 

| ** #16, 217 V 
Deeds of fabjefts eric wit voir 

gill H. B. time. N Y 


were by bes 
' before conqueſt. 119 
Deeds are to he exponnded 2s the law wa 

when they were made. 137 
In een a- conſe 


mne 


No covenant or grant cam by made to 
nor te aa 
parol. 05 


pay of months and yoar of lord and king 


uſual dates of deeds, | 675 
Default and Appearance. 

tends every one will appear rather 

__ Default loſe iſſues. 124 


ſnall be done u a Default in a 
* vide . ** 
What ſhall be done upon a Default at the 

grand diſtreſs. 254, 255 
Where Default of one tenant ſhall be De- 
fault of another. A 351, 563 
What ſhall be accounted iſſues which a ſheriff 
may return fot a Default. 443 


No enqueſt taken in a real action by De- 


fault. 127 


Delay. 
Delays are odious in law. 124, 137, 260, 411 
Expoſitions to ſtatutes always favourable to 
prevent Delay. 137, 249, 251 288, 2 260, 
290, 325, 366 
King Alfred's ſevere laws againſt * 


King may diſpenſe with Katutes to ME 

Delays, 377 

Writs ſhall not be received in eyre by reaſon 

of Delay. 377, 378 
Deputy. | 


No man compellable to make a Deputy, un- 
leſs he will. 


3+ 
Thoſe thatcanges orneln papten annlh wagk 


Deputies. 
Where officers ſhall anſwer for their 1 
ties. 191, 466 
| Detinue. 


Where Detinue lies for goods and chattels. 
_ 107» 341, 


Deviſe. 


growing. 


No colluſion can x be avervea. in a Deviſe of 
lands deviſable by cuſtom. 122 


Where lords in precinAs may prove wills. 
Diſcontinuance. 


231 


Every Diſcontinuance works 2 wrong, 61 3 
Which ſhalt be ſaid to nee 


or which not. n. LG 
Diſcretion. 
Diſcretio ? off af per y boos md. fit Gull 


56, 295 

11 H. 7. c. 3. for — ab to determine offen- 
ces by Diteretiong agaiuſt mage cha and 
void, | 31 


By Hag ee eee, 
Where tenant. in de may deviſe wr 
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Diſſeiſor and Diſſeiſin. 
No man to be diſſeiſſed of lands, 
&c. or goods, but according to law. 46, 47 
Where a Diſſeiſſor is inſufficient damages 
| ſhall be recovered againſt the tenant. 284. 
285 to 289 
Where an infant ſhall be a Diſſeiſſor and 
render damages. ö | 284, 414 
A 5 cannot be diſſeiſed during cover - 
What ſhall be ſaid to be a Difſeibn wb d- 
upon to bring an aſſiſe. 413 to 416 
Where one ſhall be a Diſſeiſor for taking 
Comme. th. a fevaral, foll 413, 474% 
- Diſtreſs. 
The ſeveral kinds of Diſtreſſe. a5 
If a Diſtreſs be taken and not ſuffered to be 
delivered, ſheriff may not return, he was 
- reſiſted. 105, 194 
Where a lord's baily diſttains for rent not 
behind, travers lies. 105, 106 
Party diſtrained muſt feed the beaſts in 
pound. 106 
How far a Diſtreſs may be driven. o 
Of what a Diſtreſs may be taken. 82, 107 
Where a Diſtreſs may be taken, and where. 
not. 104, 131 to 133, 229, 56g 
For what ſervices and when a lord may diſ- 
tram. 334, 104, 116 to 120, 296, 373 
For ſuit real no Diſtreſs can be taken, but 
for atmerciament in default thereof. 118, 
120 
Where lords may diſtrain tenants to ſhew 
deeds, & e cont 142, 143 
Replevin to be made of all Diſtreſſes, rg3 to 
195 
No Diftreſs to be taken but by a baily gonus. a 
4459 445 
Clergyman not to be diftrained. 627 
Where a Diſtreſs taken for repair of bridg 
| Wn e 
Fon Dives. 
With aro good cle ef Divorce OF 


687 
What Divorce hall” malte nullity of mar- 
» riage. (SH Ne® 203 + P35 1.» £/ ' '93 


1 Re 4 , 
| Dower. 


To tw aligned withio 40 dayvatter huſband's 
- death. * ih 17 


: Where damages ſhall be recorered in Dower. 


e 

' 

Tenant in Dower ſhall 3 
ed ſowes or unſowed. 


We 
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Where the lord diſtrain the corn of te- ©: ah L165 Loco 3, 
nant in Dower for his ſervices. . 8a Elegit. 
and in ] * 
r ee 
Tenant in Dower is in by her huſband. 12 aer erte Rnqueſt, | 
Wile of 9 years old ſhalt have Dower. 234 No Enqueſt to be taken by default in areat 
Tenant in Dower ſhall have ward, mar- aftion, ' F 127 
riage, relief, and eſcuage, but no aid. 234 Where witneſſes may be joined to E 
Where Dower unde nibil habet lies. 262, 263 129, 130, 44% 
Where tenant in Dower aliens, what remedy Where an action lies againſt the ſheriff ſor 
for him in reverſion, &e: 309, 310 8 one of jury 9 7 7 7 wh 
— 0 rt A ge Soom - Enqueſt ſometimes taken for trial. wh 0 
Where a ſeme ſhall be barred of Dower In real actions jury appear the firſt day, 291 
againſt her huſband, & e co No juror not ſummoned to be returned in 
1 349 toggr affe. 426 
Where a mortdanceſter lies againſt tenant in Who ſhall be returned of jurors, and who 
© Dower. . 0 352 exempt. 12, 130, 378, 447, 448, 561 
Where admeaſurement de Dotuer ſecunda. ſa- How many jurors ought to be returned. 447, 
Perontratione lies. 756 10 370 443 
Where a feme for elopement ſhall loſe her farors are not to enquire of matter of re. 
Dower. 434, 5, 6 cord. 496 
The churches poſſeſſions are the endowment | Entry. 


p 82 
a * = A deſcent i in ; ſuccedlion takes not away an 


| Entry. 15445 
D 2 Where the beir may enter and avoid the 


100 deed of his anceſtor. 66 
Vine it lies, and what muſt be 256 on 60 Where heir female in ward preſently after 


14 enter. 203 
What writs lie of an Adyowſon. 357 Where two join in action and have one re- 
At common-law a clerk inſtituted could not medy, and one is ſummoned and ſevered, 


be removed upon a writ de droit de Advow- and one recovers the xg” ah the other 
for. W ay enter. „ 3088 


- 


Hlection. 2 : A 3 
RLECTION to all offices to be freely Where a writ of Error lay at common-law, 
made. 169, 632- = : 426 
How diſturbers of Elections ſhall be pit Where it lies upon a bill of exceptions. 427, 
ed. : ” 


How ſheriffs, coroners, &. are to be elected. Where heir or executor may have a writ of 
174 to 176 — 3 i | = 

Defen writs ht Where writ of Error lies to reverſe a; 
dy jo 4 ann W ment given uy commiſſioners appointed by 
Where a feoffment, &c. 4 2 art” ſuper cba. c. 3. 549 
make uſe of an expreſs warranty, or War uma bela, any it i 
- ranty in law. ” 27% 70 Error. 390 
Where drunter Sr £3 | Eſcape, .. 
ury gives for marriage of or , 
a. N a 97 Wbere an amerciament ere 


Where jointen t . 
5 A . or Where an Eſcape 4s not punithiable. ' f 
vvrit of partition. 404 How Eſcapes of felons ſhall be puniſhed. 


| 65, 166 

Election to have ſeveral | : 
by -- 8 * 0 563 What ſhall be a good bar to zn Eſcape. 382 
All HeRions into hoſpitals, &c, for reward, An action of debt a for Chae 
vod. * W. a. Gs 11, 6 14 av gb + [a4] 925 


4 


— 


b ? VP F oO j 
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* 


Where an 1 fir Eſcape. 
389 to 592 
The form of an indicttnent for an Eſcape. 


* 591 

Eſcheat. 
Where the king ſhall have the Eſcheat, Ce 
cont, + 
Where tenant for yo or years ſhall have one 
Eſcheats | 146 


Eſcheator. 


Eſcheator virtute officii cannot impoſe amer- 
ciament. | 136 
Where he may ſeize lands. 206, 207 
Where he or his de ſhall anſwer for 
waſte done in lands. 


Eſcuage. 
By whom to be paid, and how rated. 10, 
2 11, 20, 65 
Where tenant for life fall have Eſcuage. 234 


Effoin. 
Derived ab efſoigner or ei to excuſe. 145 
The ſeveral kinds of Effoins, 125, 457, 393 
In what actions, by whom, and in what man- 
ner an Eſſoin ſhall be caſt, & e 56, 
124 to 127, 130, 448, 251 to 253, 11. 

340» 393» 39% 417» 4! 
Where an Effoin ſhall be turned to a de- 
fault. 251 co 253, 313, 393 
Who may fourch by Effoin. 250, 251, 321 
To what Effojns one ſhall be ſworn. 137, 
314» 393 
Where an averment may be againſt an Eſ- 
ſoin, 130, 252 
How a falſe Eſſoĩn may be quaſhed. - 253 
Eſſoins abhorred in law being cauſes of great 
. 432,3 % 321 
Where illegal protections have been ad- 

Judged void. * 


157 371 
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them read, take time to anſwer, and may 
1 in writing, and keep a copy there - 


x 
is bs phe hs ck 


| oh 5575 555 


Where king is bound to warranty in caſe of 
Exchange. Rn 


"Exchequer, 
Antiquity thereof. | $51 
1 is the counter where all the 
s revenue and profit ought to come. 

197, 255 

Amerciaments offered are to be eſtreated 
into the Exchequer. 196 
Proceſs and eſtreates of Exchequer to be 
freely ſhewed. 198 
W 25 oma 
ibition to or a _privi- 

leged perſon. 624 
Barons of Exchequer ſupreme auditors. of 


- England. 281 
Of what common Exchequer hath 
juriſdiction. * Sg 
Within the word crria #ofr« in mag. cha. c. 4+ 
the Exchequer is included. 351 
Excommunication. | 
1 of mag. cha. to be — 
| 7 


No wo EINE for a temporal cauſe 
Yronounced but by authority de” 
ent. , 3 


A high example of Excommunication of 
— biſhop of Chicheſter, 
29 E. 1. 475, 474 

Where an excommunicate perſon may be 
diſcharged by a temporal court. 615, 623 

An excommunicate perſon is diſabled to ſue 
any action. 326 


Where the biſhop ought to receive caution 
of an excommunicats perſon, 32326 


56 Certainty ought e Ie 


pied. 
Eacppel 44 ner. 631 
— we, = 3 382 Executors. | 
269, 431» $49 Execurors have teftors googs in. n 
Where tenant to in 6apitey W 236 
—— 9 0 Executors not rng 
E - 0 : d 9 7 Cape. * 352 
Where one to be ined inert hall — — 49" 
| N — trary of ap aſſignee. — 395 
87. 0 


4D -o Where 
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Where Executors or adminitrators have 


accompt. 404 
Where an Exccutor may have a writ of error. 
F 427 

Execution. 


By common-law a. man's body could not be 
taken in Execution for debt, but his 


goods. 354, 395 
What ſhall be a good plea in bar of Execu- 
tion, 470 


Where an Execution not ſerved; but con- 
* tinued, may be ſerved after the year. 471 


Where Execution may be ſued without a 
ſci' fac & „c. 470, 471 


Exile vide Abjuration. 


Extent wide Recogni Zance. 
Expoſition. ; | > | 
Eftovers. 17, 18 Salvo contenemento. 
Beneficium. 29 28 


Infangthef Outfang- 
chef in manors an- 
tiquated. 31 
Averagium, & Aver- 
Panyse 


Marcandrea waina- 
gium. 28 
Nature of a ſaving is 
to have a former, 


35 and not create new 


Purpreſture. 38,272 right. 33, 37,81, 


Tolnetum. 58, 530 82, 282 
Ingroſſer. 88 Deſtruatur in mag. 
Tithingum. Wapen- cha. c. 29. 48 

tagum. 99 Impoſition. 60, 584 
(Et) taken in diſ-· junc- Burg. 3 

tive. 110 Viyarium. 100, 162, 
Namium. 140, 141 199, 200, 571 
Utas. 157 Soca. 240 
Hutuſium. 173 Gamlettum. 402 
Eccleſia. 157 Vacaria. 476 
Bercar ia. - 476 — — 489 
Riparius & aria. agium. 
Guidagium. 526 Cottages. 73 
Malvis procurers. 56r Miniſter le roy com- 
Heath. 6 50 prehends judges and 
Rette. 150, uf miniſterial officers. 

| Portandinare” 3 


207, 208, 229, 230 


Extinguiſhment. 


Where ſervices ſhall be extinguiſhed. 120 


Where the lord ſhall extinguiſh his ſeigni- 


-  Ority; 260, 261 
Where one meſnalt ſhall extinguiſh another. 
502 
Where a tenure once extinguiſhed ſhall be 
revived, | ot, 2 

6 * Extortion. 2 2500 
Were double en, recovered . oi 


a p 424210 


Sheriff to take no Fees but of the king, and 


Multitude of officers cauſe Extortion. #tg 
Extortion a grievous burden to the ſubjea, 
a high offeuce accompanied with perjury, 

0 467, 468 

Eyre, 

Who ought to come to Eyres. 149,282, 283 


Juſtices i in Eyre their proteedings, authority, 
and juriſdiction, and when ceaſed, 1 36, 
170, 171, 210, 211, 223, 330, 377, 388, 
393» 492 
ch ſummons of Eyre 40 days before. 
282 

Eyre ceaſed when king's bench came, 166 


Fame wide ger dee 


WHERE a writ of Falfe-judgment lies, 
137 to 140 
Where ſuitors in a baſe court for Falſe. 
judgment ſhall be amerced. 196 
Fairs vide Markets. 
Fiealty. 
Where an infant may do homage but not 
Fealty. 11 
Where tenant in ſragkalmoign aliens, feofite 
- ſhall hold by Fealty. F 502 
hoe a rent is reſeryed, Fealty is implied. 
| 117 
Fee-farme. | 
What it is, and why ſo called. 44 
Fee: ſimple. 
Anciently lands given to J. S. and his ſue- 
ceſſors was Fee-ſimple. 336 
Fees. 


ancient Fees and profits of turn. #74 
No Fee taken for adminiſtration of juſtice 
18576, 209, 210 

What Fees \ were anciently dye to a . 
What roo ſheriff; goalers, &c. — Aypon take. 


Wat e for extorting Fees. 210 
An ox of 58. anciently taken for a duty in 
aſſize if t ker ended. - 
of the marſhal and lord chamber 

yr doing homage or knighthood, 463, 464 
What Fees CO Ke. * have in cir- 
caits. 555 16567, 4% 

+ 8b Offices 


* 


by conſent in parliament. 533, 534 


Fine of Land. 4 

Tue antiquity of Fines, and why fo called. 511 
Where à Fine levied by deceipt ſhall be 
quaſhed. | 44 216, 7 
What paid for a præ- fine, and what for a 
poſt-fine, and Wu V). 331,813 
What time was allowed at common-law to 
make claim after a Fine levied, and what 
at this day. 
Where an averment may be againſt 4 Fine. 
515, 517, 522 to 524 

Of what, and to whom, and where a fine 
muſt be levied. 513 to 516 
What form ſhall be uſed in Fines. 514 
How a feme covert ought to be examined. 


Fine to the King. | 


Upon what writs or actions Fines ſhall be 
paid to the. King, Sc cont”, 575 1155 131, 
132, 236, 311 

Where the king ſhall have a double — 
Where the king ſhall ſet a Fine adjudged to 
himſelf. | 50g 


For one offence a man is to be fined but one. 


| | We 
To be fined at the king's will. is the 
king's juſtices. 168, 216, 186, 187 


What iſſues ſhall be paid to the king. 256 


Foreſts. en 
The puniſhment at common law and at this 
day for treſpaſs in parks. 199 to 201 
None may erect a park, chaſe or warren 
without licence of the king. 199 
Which ſhall be ſaid to be a lawful park. 199 
V:varium quid. © - 162,199, 200 
To ſteal a deer not known is nd felony, 201 


_ Forfeiture, _ | 

No Forſeiture can accrue by letters patents. 
| e e 
Where a gaoler ſhall forfeit his franchiſe. 43 
Where grantee of arent for ſervice done 
| ſhall forfeit his rent. 15 48 
What Forfeiture of lands or goods for felony, 
- 36 to 38, 149, 164, 316, 334 
Where one might have forfeited his tenancy 
fer erecting croſſes, knowledging tenures 
of other lords proving Will, &&. 432, 433 
ere a Forfeiture is given by ſtatute ge- 


nerally not limiting were to be recovered, 


it is the King's temporal court? 612 


Formedon in deſcender given by W. 2. c. 1. 


236, 237, 516 to 519, 523 


515 
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Offices with new Fees cannot be erected but 


The moiety of the Forfeitures of Bankrupts 
c. 6. 
Formedon: 


336 


Formedon in remainder and reverter at 


common-law. 336 


Formedon in nature of a writ of right. 291 


Franchiſe; - 
Where a gaoler ſhall forfeit his Franchiſe. 
| | 43 


Where the ſheriff may enter a Franchiſe to 
make a replevin. | 139 fo 14m 
Wherefore a liberty may be loſt. 173, — 0 
Wherefore goods may be attached in a Fran- 
chile. > #31 C 229 
Particular juriſdiftions are by preſcription or 
grant. 25 230, 281 
Where there is a uſurpatioh of liberties. 272 
What liberties allowed in guo wvarranto. 281, 
232,496 
Where Franchiſes may de replevied. 282 
No man can have a liberty but of the crown. 
4 oF 432 
K nights templers, and hoſpitalers puniſhed 
for drawing ſuits into their juriſdictions. 
_ 465, 466 
Frankmarriage. 2 
Per Merton C. 2. a woman may. deviſe the 
corn growing on the lands ſhe holds in 
Frank marriage. | 81 
Where inheritance paſſeth the word Frank- 
_ marrfage. 33+ 
Freſh ſuit. 
What it is, and wherefore enjoyned. 1225 
A | — 


Guardian. 4 See 
Tur ſeveral ſorts of Guardians. 505 


The duty of Guardian in chivalry. 14, 14, 15. 


Where Guardian ſhall be puniſhed for waſte. 


* - 


12, 13, 202, 229.00 326 


Difference between Guardian and committee. 


| 13 
Difference between Guardian in dreity ex 


' Guardian in fait. Or. 
Where the poſſeſfion of the Guardian is the 


ſeifin of the heit. 2 5 234. 
Where Guardian may have an affize. 234 
402 Where. 


givea to the poor in hoſpitals, per 31 — 


Where Guardian may be an 4bator, 144 
The duty of Guardian in ſocage. 135 
Where Guardian in chief by making a feof- 
ment of his tenancy, extinguiſheth his 
ſeignory. 8 259, 260 
Where Guardian in fait ſhall forfeit the land 
but not body of heir. 260, 261 
What writs lie for or againſt a Guardian, 
3035, 367 to 370 

Where Guardian in ſocage may be charged 
in accompt as baily. 380 
Guardian taken for prochepr amy, & e cont” 


8 390 
Where proc bein amy in Vlood is, and where in 
eſtate. 554 


The keeper, now called maſter, of the king's 


_ Wardrobe, an ancient officer. 255 
His oftice and duty. 255 
Iſſues in the king's bench anſwered to the 

Wardrobe. : 255 


Grand Diſtreſs. 
Why fo called. 254 
Where Grand Diſtreſs hes. 2 54 


What ſhall be done upon default at Grand 
Diftrefs. 254z 255 


Grand Serjanty. 
For the greateſt part to be done within the 
real. 6 


What relief a knight per Grand Serjanty 
ſhall pay. 6 


Tenant per Grand Serjeanty ſhall pay no aid. 
n 23% 234 


Tenure per Grand Serjanty is for the honour 
and defence of the realm. 631 


Grant of the King. 


Ancient Grants muſt be conſtrued as the law 
was held when they were made. 2, 282, 
6 97 497 
Hered. in a Grant taken for ſucceſſor ibus, & . 

- cout", $47 
Where the king may avoid his Grant of a 
wardſhip, and where not. 13 
By Grant of jura regalia a man ſhall not do 
_ Juſkice in his own caſe. 25 
Where grants ſhalt be ſaid to be yoid. 47,48, 
54, 67, 127, 129, 220, 452, 515, 570 
Charters eanctude with biis teſlibus, letters pa- 
tents within cujus, &. 77, 78 
Grams for advan 
_ juſtice have a beneficial conſtructiou. aao, 
SY bs be 2321 


A TAL. | - 


ceſtors | x98, 442 

| 7 
Her edes and ſueceſſors ancienitly ſynonima. 5, 
r 7 

None in a right but a collateral line aſcend- 
ing ſhall inherit. why 7 
How an Heir may be adopted. 97 


Where the warranty of tenant per 


cement and expedition of 


Where the king's Grarites ſhall have the 
ſame privilege the King had, & .. 

| | 391 

Where the g's Grants ſhall hape 3 f. 
vourable conſtruction for making them 
available in law for the king's honour, 


| 269, 496, 497 
What paſſes by ex certa ſcientia, &c. $12 


How a ſaving in the King's Grant ſhall be 
© confirued. $29, 63 


Habeas Corpus. 


From what courts they may iſſue- 33, 5 
What return"ought to be upon a Habrar Cor. 
FRE . 55 
Upon the return of Habeas Corpur, the pa 
mall be remanded or diſcharged. lar 


Heir. 
Heres dicitur ab bæreiitate. 1100 623 
Where Heir ſhall have his age, & e con vid 
© Age. 
Where Heir is bound to anſwer for his an- 


Where Heir is ſeized by poſſeſſion of guar- 
dian. 134 
Where the Heir ſhall have an affize if the 
guardian be ouſted or diſſeiſed. 134 
Heir in ſocage is of age at 14, ſhall have 
accompt. 136 
Where Heir of diſſeiſee ſhall recover dama- 
ges in affize. | 286 


ſhalf barr the Heir, and where * 


Where Heir ſhall preſent, where anceſtor 
could not have quare i’ 359, 360 
Where an Heir fhall have admeaſurement of 
dower or paſture. 367 to 379 
Where the Heirs land ſhall not be extender 
Where an Heir ſhall have a writ of 
id, an 10 
Homage guid, and hy whom to be done. 4 


Where heir ſhall not be. in werd till Homer. 
: received. * » v7 70 , a : 
N ne, ee Beg 
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anceſtrel quad. | = 1 
Anciently where Homage was part of the 
\ tenure reſerved, it imp ed a warranty. 275 

Honour. 
A ſubject may have Honour. 67 
Every caſtle contains a mannor. 31 
Lancaſter dutchy an. ancient Honour, made 
a county palatine by E. 3. 64 


If an Honour come to the King's hands, the 
ſame relief ſhall be paid as to the ws * 


Hoſpitals. | 

By whom, and of what lands, rents, &c. 
given to charitable uſes, inquiry ſball be 
made. _ 70, 714 
How an Hoſpital or houſe of correction at 
this day may be founded. 722 to 726 
A preſident of the foundation of an Hoſpital. 
| 7231 734 
Per 31 El. c. 7. moiety of forfeitures of 
bankrupts given to poor in Hoſpitals. 726 
All elections into Hoſpitals, &c. for reward 
to be void. | | 725 
Hauſes of correction to be id every county. 
738 to 733 
What perſons ought to be committed to the 

of correctiun. Vid: Rogues. 


Hue and Cry. 
Hue and Cry for apprehenſion of felons was 


at comman law. 172 


How, where, and by whom Hue and Cry is 
to be made. 272, 3 


Where he that goes not out upon Hue and 
Cry ſhall be fined and amerced, 172 


Ideot. 1 
TO whom the cuſtom of Ideots belongs. 


14 
Where an Ident, lunatick, or non compos mentis 
ſhall avoid his own act, & e cone 4383 


| Where non compos mentis ſhall be bound by a 


fine, and where nat. 516 
Where heir of nan compos mentis ſhall avoid a 
fine, | $19 
Where an Ideot, &c+ is bound by ſale of his 
goods in market overt» 713 


Jew. 
Jews to take no uſury- 89 


What great profit anſwered to crown by 


5 , 856 
great evils occaſioned 
Privileges raved Jews by E. $97; 


By baniſhment of ufury Jews went away, 

and were nat otherwiſe baniſhed. 507 

Vengeance follows the Jews, 508 
-_ Implication. 


Where an action is brought for a feigned 
matter without juſt ground, the law im- 


plieth malice. 112 
Where by reſervation of rent, fealty is im- 
plied. 117 


Where a warranty is implied. 276 
5/5; r 

Toll is not incident to a fair or market by 
grant, but a court of pipowder is. 220, 221 
To what tenures relief and aid are Incident. 
. 232 

Where a thing is granted, every Incident to 
it is granted. 


general words of a ſtætute. gor 
Indictment. 


Where ene may be indicted for committing : 


a man contrary to mag. char. 55 
What certainties are required in Indictments. 
| | 315, 317, to 320 
How inditments in party's abſence muſt be 
grounded. 334 


An inſufficient Indictment, and no Indict- 


ment all one. 384 
What proceedings may be in leet or tourn 
upon Inditments. 387, 388 


Indictments in verge may be removed in B. R? 
580 


Where one indicted for breaking priſon. 
g 389 to 592 
Form of Iadictments for an eſcape. $91 
Where a biſhop may be indicted for refuſing 
to afſoil an excommunicate perſon, or for 
a thjpg not within his cognizance. 623 


Difference between Indictments and preſent- 


ments. 739 
Infant. Fen | 

An Infant may do homage but not fealty. 21 
Where an Infant ſhall be a diſſeiſor and ren- 


der damages. 284, 414 
Parol ſhall nat demurre to prejudice an In- 
fant, but for his benefit. 291 
Where judgment final ſhall be given againſt 
Infant. 291 
Where an Infant ſhall anſwer for waſte done 
by ſtranger. 303 
Where an Infant ſhall fue per procbeis amy 
he 261, 390 


423, 424, 5% 
Neceſſary Incidents are not taken away by 


— * 
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Where a ceſſavit lies againſt an Infant. 40¹ 
An Infant ſhall not be prejudiced for not en- 
tring mort main. 430, 431 
Where an Infant may avoid his _ & e cont” 
483 

Where an Infant ſhall be bead by fine, S 
, cont”. 516 
Where the heir of an Infant may avoid a fine. 
519 

An Infant muſt avoid a ſtatute or recogni- 


zance by aucita querelay and a fine by writ 
of error during minotity. 483, 673 


An Infant may avoid a bargain and ſale at a 
time. 673 


Where an Infant ſhall be bound to repair 
bridges. 703 


Where an Infant is bound by ſale of his goods 
in market overt. 713 


Tnfants of feme coverts, are keepers of- gaols 

to charge them in execution for Oe. 

Inhabitants. Ib. 

Who ſhall be ſaid to be an Inhabitant of a 
town or pariſh, 

Inmates, 


Inmates called underſetters in 35 El c. 6. 


„ 
Inmates may not live in cottages. 738, 739 


| What penalty and here to be levied for re- 


ceiving and continuing Inmates. 738, 739 
Great 1 inconveniences by Inmates, 740 


Inquiſition. 
No man's land to be ſeſzed into the king's 
hands before offence. 206, 207, 573, 689 
Where an office might be traverſed at com- 
mon law, and where now. 
Where he that traverſes the office of ano- 
ther, muſt fir ſt have one found himſelf. 


Where upon a traverſe there muſt be one or 
more ſci/ e fac * 1 . RR, Sor, 694 
Where a meliu; inquirend' lis 3 691 


An office found pending traverſe, ſhall not 


prejudice. 
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| Where two matters of record amount to an 
office. * 


Intent. . 


Where one is ſaid to be exiled it is intended 
by parliament. a | 47 


Where one court is particularly named i in a 


ſtatute another ſhall not be intended, 114 
The Intent makes felony, ' 201 


What ſhall be intended to be maliciouſly 
fone: . | 445 


382 


702, 703 | 


68810 694 


Where an eſtate ſhall paſs by deed 


to the Intention of the parties. 6 


Intrufion. 


What remedy, a ſucceſſor hath for Intruſion 
in the time of his predeceffor. 151, 152 


An unjuſt entry into King's land is called 
Intruſion, 272 


Where a writ of Intruſion lies. 289, 290 


Joinder in Action. 


Where baron and feme ſhall join in aQinn, 
e con. 236 


Where aunt and niece mall; join in action, 
& e cont”, 508 


Where heirs at common-law, ang by cuſtom 
ſhall join in action. 309 


Who may join in a quod ei d: forceat 351 


Who may join in a quare impedit. 305 
Wo may join in cgſſavit. 02 
Jointenant. 

Wbere two Jointenants hold by 0 
and one doth the ſervice, ſuffcit, 34 


How one Jointenant may wy his _—_ to 
his companion. 


Jointenants in real actions may not "If 


eſſoin. 


205, 251 
Where a ſurviving Jointenant bound to war- 
ranty. % 270 


Where two Tointenants are, and one commit 
waſte, it ſhall be waſte in both, but treble 
damage recovered againſt one. 2302 

Where by preſentment of one Jointenant to 
a church, his companion is not put out of 
poſſeſſion. 363 


- What action one Jointenant may have againſt 
his companion. 403 


Where one N may bring action of 
waſte, or have a writ of partition pt 
his com ien, 


Ireland. 


By Poyning's law 11 F. 7. all laws and ſta- 
tutes of England made of force in Ire- 
land. 2 


Judges. 
Juſticiarius Anglia his authority and . 


E. 1. called the chief juſtice Fuſliciarivs ad 
placita coram rege and ſo called ever 
ſince. 26 

Chief juſtice made by writ, other Judges! 
patent. | 

Temps E. 1. Judges would not proceed 
"cal of death of death 1 without the king s writ. + 

| 11 2% 


and void. 51 
Where Judges ſhall determine whether the 
ſaſpicion for which one was arreſted of 
ſelony were juſt. 52 
Judges ought not 10 make orders in cham- 
bers. 103 
Judges: are of counſel with priſoners. 178, 
79 
ſudges not to be inveighed with deceit and 
falſe pleading. 215 
What Judges ex officio may inquire of. 
Judges to uſe no delay, 137, 149, 256 
Judges anciently clergymen. 265 
Allowance of Judges holden for law. 26, 399 
Judges punctually hold to the regiſter, 407 
Which are good Judges, & e com” 55, 
411, 419, 422, 460, 
Judges of aſſize may appoint their clerks. = 
Where ſudges ought to allow bills of excep- 
tion. 427, 8 
Jodges ought to certify verdicts, &c. 
Judges itinerant, unde, 498 
Bribery a high crime in Judges. 58, 573, 574 
Scandalizing of Judges ſeverely pon 
17 
Judges tlie proper expounders of ſtatutes, 
G11, 614, 618 


Judges conſult with learned men in their 
profeſſions. 632 


Jooges of MA prins, vide Nift prius, 

Judgment, 

What Tudgrnens ſhall be given in a præcipe in 
capite. 39 

Where Judgment final ſhall be given. 275 

29 


Where Judgment ſhall be given according to 
the original, & e cant 236 


29 0 5. a I 


and reverſed for other part. 


here Judgmentſhall be given in ned 
and where capiatur. 
Where an intire Judgment ſhall be given 
againſt ſeveral tenants for ſeveral things. 


285 

The law hath great eſteem tor n 
— 3 

What Judgment | is a ra Trees 384 


Where Judgment ſhall not be given without 
inquiring certain points of writs, 399 


before puniſhment inflicted. 468, 479 
Judgment in guare impedit and aurian 3 
ment may bs * TG 424 
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11 H. 7. k. 3+ for Judges to determine of- 
fences by ciſcretion, is againſt mag. char. 


2:6 


— 


Where judgement ſhall be: given for pay 


236 


Judgment muſt be- given. for overy offence , 


Where a Juris utrum lies. 407 


Juſtice. 


The excellency of Juſtice (peedily and faith 
fully adminiſt 56, 103, 149, 13$, 264, 
8 | 280 


No man can judge rightly in his own caſe. 
'1 


The greateſt injuſtice done by colour of Juſ- 
tice. 112, 388 


Injuſtice ſ inter alia) overthrew the Roman 

empire. 388 
Truth is the mother of Juſtice. 524 
Law will never ſuffer failer of Juſtice. 623 


Juſtification, 


What ſhall be a good Juſtification in aſſault, 
dc. or appeal of mayhem. 316 


Kidels. 


; Art open wears where fiſh is caught. 38 


Where they are forbidden. 33 


King. 


The King is never under age nor dies. Præ- 


fat. 31. lib. 19 
Reigns of ſeveral Kings ſince the EO 


Præfat. 5. 
King Joha firſt uſed (we) in his grants. 
2, 525 
Rex patronus & protector ecc leſiæ. 15 


H. 2. had a wiſe council, was a defender of 
the rights of his crown and laws, and had 
good judges. 29 

Reigns of K. and Jo, full of oppreſſion, &c. 

29 

Ed. 1. highly commended. | 29, 156 to x58, 

139, $36, 573 
NH. 2. Jo. H. 3. and R. 2. twice crowned. 


79. 95 

What eſteem Kings have had of the law. 
27798. 
H. 1. called Beauclerk. 97 
W. one born out of matrimony. 98 


H. 3. reigned long ef, and Q. Eliz. lived long- 
eſt. 


rat 
E. 1. and other Kingr had their privy coun- 
* cil, "ns + Ros - 157 

Rex eft pater patriæ. 10599 


Great diſcord between the- King and the 
lords of parliament in a & 42 H. 3 B 
of the K ing is more aſſured by the Ie 
ce ſabjeRts than dread of his laws. 126 


40D 4 What 


* 
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What the King is bound to do ex officio, 247, 


269, 316, 317, 380 


King Jo. charter to hold crown of the pope 
is burnt. | 274 
King expounds conſtitution at a general coun- 
274 


E. I. abuſed by innovators; which 6 E. . was 
like to occaſion great diſcord. 280 

Poteſtas regia eſt facere juſtitiam. 374 

King Alfred highly commended. 408 


Honours and injuries done to King's ſeryants 
are done to the king. 


$73 
H. 7. the richeſt King of England, left 


5300000 li, ,- $76 
King never rich when ſubjects poor. 578 
Succeſſors included under the name of King. 

| i 93 742 
King's-Bench. 


The antiquity and juriſdition of it. 22,23 

A. peer cannot be tried, but may be iadicted 

and plead his pardon in Ban. Reg. 49 

Coram rege is the King's-bench. 108, 166, $54 

Ban. regis the higheſt ordinary court Aan 
I 


Returns are there . fuer inus in Anglia. 


| 166, 554 
When and ww Ba. Regis ſits, eyres ceaſe. 
166 


Who may be bailed in Ba. Regis and nat elſe- 
where. 186 to 190 


No efloin to be allowed in Ban. Regis in affize 
246 

Joftices of Ban. Regis anciently followed 
255» 554 

Cs oyer and terminer di ſcon- 


tinu' d, expir' d, &c. ſhall be removed in 
Ban. Regis. 419 


Ba. Regis may try felonies done within — 
verge. 
Ind. trnents be removed to Ban. Regis — 
verge. 550 
In criminal cauſes in Ba. Regi venire facias 
may be returned preſently. 550, 568 
Knight vide Nobility. 
Knights ſervice. 
To be done out of the realm. 7 
Which ſhall be ſaid to be tenure per K 
per Knight 


9s 0h, 65, 69 


Why land of this tenure deſcends not accord- 
ang to cuſtom. 695 


| Laws, 


Senn of Lane ancentl kept in London | 


till prohibited. „3 


- 


Fundamental Law, quod pax 


Ancient ommen Law beckanetote ons 
What regard Law hath of honour 20s. 4 


Lb, 
r of Normandy compoſed, iy 
14 H. 3. 

Law provides a remedy for every 82 

26, 55, 56, 146, by 
Where conſtant allowance of judges \ makes 

aw 

Law now tarned to a ſhadow. , 29 


28 
Good Laws refer to good kings times. 29 
Law fayours life. 30, 316 


Law favours liberty. 


42 46, 115 

Common Law is common right. 56 
Law protects innocent againft falſe accuſa- 
t10n, ' 2 42 
Laws defined: $6, 77 
Laws not to be fold. 56 
Law ſubject's birthright. 306 


What benefit the common wealth bath by 
due execution of Laws. 41, 73, 632 
Common Law hath ſo admeaſured the kings 
prerogative that it cannot take away any 
man's inheritance. 63 
common Law is the abſolute perſection of 
_ reaſon. 179 
Moſt dangerous to alter any maxim or ground 
of common law. 74, 98, 210 


Fraud and falſhood againſt common Law. 


21310215, 252 

Policy of common Law to prevent multipli- 

city of ſuits, to end thern with little charge 

or trouble. 249, 311 

Difference between common and canon Law 

touching tithes. baz 
Common Law and parliaments keep 
neſs i in or der. 


Common Law aptly called lex angelie- . 


Common Law hath — - hr 


or civil Law but iri caſes allowed. 


Common Law hath great reſpect to puniſh- 
ment of murder. 148 


Common Law provides 4or * 


uſtice. 
1. Lene een ie aha 
gated but by authority of parllamant 97 


— 08 
and nobles, and how reſolved to mainiain 
them. 97, 93 

Law favours him that bath title, and puts 
him that hath right to his ation. 113 

What eſteem Law had of nagber of þ 157 
terre 


"us yoo julio ore 
Where 


inviolabiliter obſerveatur, 
bs par tibus exbubedtur. 
4 


Where things for neceſſity are accepted by 
Law- 16 
How the Law favours huſbandry. 194 
Law will not maintain any thing that 
pears void. f e 269 
Legal proceedings beſt remedy for party 
grieved. | 231 
Encroachment of juriſdiction contrary to 
king's Laws by eccleſiaſtical judges, is cui. 
men Liſæ maj atis. 2 466 
Where no time is appointed Law appoints a 
convenient time. 13, 407, 476 


Law Marine. 


Where and what offences ſhall be puniſhed 
by the Marine Law. 51 


Where letters of marque ſhall be granted. 


205 
Law Merchant. 


Where by Law Merchant an executor might 
have an accompt at common law. 404 


Law Merchant part of the common law. 53 
Liberty. 


The ſeveral acceptations of Liberties. 45447 . 


King can't ſue one out of. the realm againſt 
his will. 5 4728 
No man to be taken, imprifoned, or put out 
of his free hold, without due proceſs of la w. 


46, 50, 187, 232,454, 479 


Where canons bind the ſubjects, & e cant 
vide Canons. 4 
Where mal:fafores in parcis & wivariis may be 
impriſoned, & e conf? 00 
No oath can be impoſed on the ſubject but 
by authority of parliament. 479, 658, 719 
Subje& not bound to contribute to the king's 
wars out of England. 528 
No man bound to find men at arms, but by 
common conſent of parliament. 528 
No man compellable to go out of his coun- 
try, but upon ſudden or foreign ae 
8 
Sudject not to pay wages to ſoldiers. 528 
Great difficulty to reſtore loſt Liberty. 529 
No aid, tax or tallage to be levied but by 
common conſent in parliament. 529, 522 
| 3 d0 65 
Livery. 
The ſeveral kinds of Liveries. 693 
No general Livery can be fued upon an office , 
found virtute officti. = 
Who have power to grant Liveries. 693 


The benefit af ſpecial, und danger of general 
Livery, 3 ö 1 | | 693 
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If pending the traverſe, the king grant Li- 
very, the traverſe is gone, 6yz 
What profit the King hath upon ſuing Livery 


* 


London. 
Privileges of London confirmed. 20 


Cuſtom to deviſe in mortmain in London 


good. . 0 
How cuſtom of London ſhall be tried. 126 
Waſte lies iu London by cuſtom. 299 
What ſhall be done upon a foreign voucher 

in Loudon. 325 to 327 
No plea can be removed out of London by 

tolt Or Pons. | | 324 
The antiquity and juriſdiction of the huſt- 

ings. 327 


London a corporation by preſcription, and 
hath divers names. 330 


What tithes ſhall be paid for houſes in Log 


don. 659, b 


Chamberlain of London may take recogni- 


zance for orphanage money and ſue egit. 
chef 395 

Cuſtom in London concerning orphanage, 
. 440 
Cuſtom in London to bargain and ſell lands 
by parol good. oth 675 


Magna Charta. 


MAgna Chana is declarative, and to be ta- 


ken as part of the common law. Præ- 


Fat. 2,3. lib. 3. 
All judgment againſt Magna Charta to be 


Cauſes of making mag. char. lib. p. 1. 


Meg. chart. » ftatuns, though in farm of 
2 


T7» 78, 208 


All retence of prerogative againſt mag char. 


en away. 36 

42 E. 3. c. 1. 37» 43, 55» , 315 
11 HF. 7. c. 3. ſhaking the foundation of mag. 
char, repealed per 1 H. 8. c. 6. 5 


The king bound by mag. char. 97» 108 


A 1h given for information of 2 
After the ga H. 3. mage char. never at- 


tempted to be oppugned. 102, 108 
Meg. char. given in charge by juſtices in * 


Abou . it had the name of * 


Mag. 


Writs againſt infringers of may. cha. freely 
11 H. 2. may. char, cancelled. 113 
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Mag. char. confirmed, and ſent to cathedrals 
to be publiſhed, and infringers to be ex- 
communicated, Pref. 4. lib. 525 to 527 


Mag. char. common to all. 526 
Great care to preſerve the charters. 527 
Mag. cha. and cbarta de forefla, two great 

lights. $40 


Maintenance and Champerty. 
The etimology of Champerty. 208 
© Champerty but a ſpecies of maintenance. 208 
What ſhall be ſaid to be Champerty. 208, 9 


Maintenance & Champerty againſt the com- 
mon law. 208, 9, 212, 3 


Where actions for —— ſhall be 
drought. 208 
Maintenance by covenant may be by word 
or writing. 209, 563 
Maintenance derived a manu & tenere. 212 
What ſhall be ſaid to be Maintenance, and 
in whom. 212, 313, 484, 563, 564 


| Mannors vide Honors. 
Merchant and Merchandize. 


How ftrangers Merchants are to be treated 
with. 57, 58, 62, 741 
Statute made for advancement of trade. 58 
Trade is the livelihood of the Merchant, and 
fe of the common-wealth, 28, 322, 323, 

| 743 

Merchant i is the ng nag realm. 28, 
222, 323 


Exportation much aucepls importation. 323 


Where denizens are taken for Merchants 
aliens, & e cant 
Denizen whence derived. 741 
No gold to be paid to Merchants aliens. 742 
Where goods may be ſold to Merchants 
aliens upon truſt, & « ct 742 


Merchants aliens to buy $ here within 
three months alter fate of their own goods. 


742, 743 
| Market. | 
Forum is both fair and Market. 221, 313, 
Fairs and Markets are by grant or preſcrip- 

tion. 220, 221, 406 
Toll not incident. to fair or Market by grant. 

220 
Contracts ade i in (but not out) of fairs or 
Markets to be tried in court of pipowder. 
| 231 
Where a fair or Market ſhall be ſaid to be 
levied by nuſans. 406 
Where an aſſize of nuſans lies for a fair or 
Market before grant, repealed.  _ 406 


The juriſdiftion of the ſteward and Marſhal 


741,742. 
Where one may plead an appeal of 5 


Whereia | in a præcipe in capite, defendant re. 


'Where if the Meſne be attainted, the king 


Where Meſne any Arr is forejudged by 
Per amittat curiam is intended _— FL) 


They are againſt mig. char, 


Markets anciently kept at the court TY 


Where ſale of horſes, &c. in fairs or wo | 
kets ſhall be good to alter property. 613 


| to 6 
Where reſtitution ſhall be made to nx 


bed, notwithſtanding ſale in Market overt, 
. 7 
Marriage. 
Where women were reſtrained from Mar. 
riage. 16 to 18 
Where a woman ſhall lofe her Quarentine, 


1 
What remedy the lord hath if his heir _ 
without conſent. 90 tO 93, 203, 204 


Ages of conſent of man and woman to marry, 
90, 192 

Where a divorce ſhall make a nullity 8 
Marriage. | 


What eftate the lord muſt have, that 
have ward or marriage. 234 


Where perſons are reſtrained from Marriage 
by conſanguinity or affinity. 683, 684 


Where diſpenſations of Marriage were an. 
ciently granted. | 684 


Marfſhalfea, 


of the King's houſe, * of what they may 
hold plea. 545 to 550 
Mayhem. 


Pleas de plagts & Mahemiis not to be deter- 
mined in inferior courts. 312, 413 


Plaintiff or defendant may make attorney in 
appeal or action for Mayhem. 312, 313 


hem. 


Meſar. 


covers by default, Meſne lord upon a writ 
of deceit ſhall recoyer his land, and far the 
tenure ſhall have remedy againſt the king 


dy petition. _ „ 
Where a writ of Meſne lies. 373 to 0 


What ſhall be recovered in a writ of Mel 
47 5 


ſhall not have an & diem, but lord par- 
mount enter preſently, 2 / 


his tenant, he ſhall hold by priority. 3# 


Monopolies. 
475 61 
Judges 
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Jutges reſolutions touching monopolies. 62 


Monſtrans de fait. 
a plaintiff ſhall not ſhew of whoſe 
Jeaſe or gift he claims. 351 


Mortdancefter. 


Where a Mortdanceſter lies. 133, 134, 8 
What ſhall de a good bar in Mortdanceſter- 
291,399, 400 

What ſhall be required in a Mortdanceſter. 
399, 400 

Where a Mortdanceſter ſhall be taken. 264 


Mortmain. 


What ſhall be faid to be Mortmain. 75, 429, 
430 

Where colluſion ſhall be inquired of foralie- 
nation in Mortmain. 431, 439 
Statute of Mortmain extended by equity, 
becauſe of multitude of Cp evaſions. 


431 

EreQting of croſſes prohibited by W. 2. c. 33. 
as Mort main, 433 

Mortuaries. 
They are due by cuſtom not by law, and what 
ſhall be paid for them. 401, 492 
What the King hath after biſhops deaths is no 
Mortuary. 4391, 653 
Murage vide Toll. 
Ne injuſte vexes. 
Wurak it hes. ; 21 
Where incroachment of a rent ſhall be 
avoided in a ne injuſte vexcs. 21 
News. 

Great rebellion and miſchief occafioned by 
falſe rumours. 226 


The ſeveral kinds of falſe News. 229, 228 


What puniſhment was at common law, and 


what now for publiſhing and contrivin 
falſe News, 2256 to 22 


No man to be puniſhed for bringing an a 
peal or ſuit tho" falſe. 5 * a 


Scandal in à bill not puniſhable in the court 


where it is preferred, is puniſhable, 228 


7 & 10 E. 1. wed eb of ſpreaders of | 


M. prive, 


ry . "— before whom to be tried, 


422 to 425 


No Niſi Prius where the king is party, tobe 


tried without ſpecial warrant. 424 
Where one juſtice of Ni Prius dies, how the 
record ſhall be certified. 424 


Juſtices of Niſi Prius may give judgement in 
a guere impedit, or darren preſentment pre- 
ſently. n 424 


Nobility. 


9 8. 3- neither duke, marquiſs, nor viſcount 
in England, 


$ 
Edward the black prince the aſt * 
created. 11 E. 4. 


4 N 


Robert de Vere marquiſs (of Dublin) cr f 


11 R. 3. 


Jo. Beaumont iſt viſcount (Peaumony | 


created 18 H. 6. 


What truſts and enſigns of honour earls as 
barons have, 


Barons anciently included the whole 47 


bility. cw EY 
Barons in domeſday accounted amongſt te · 
nants in chief. 7 


Every earldom and barony is held of the 
king in * and derived from the crown. 


7 

Of how many knights fees an cchiem s con- 
ſiſts. 77 
What reliefs are payable by ence; barons, 
&c. 77 8,9 


All peers comprehended in per pares). 2 
All lords and knights free from carriage. 35 


Where and how a peer ſhall be tried. 49 


Lords in parliament are not to give judgment 
againſt a common perſon for treaſon or 
felony. | Fo 


Tryal by peers ancient, N 50 


Ducheſſes, Counteſſes, &c. to be tried by 


peers. "Ip 

Dutcheſs marrying a baron looſeth not 15 
dignity. 

Noblemens patents conclude with bijs ef. 


77 

What non; &c. ſhall he bees 28, 29, 
a 120 

13 contrivers and oublithers of falſe 
news, &. againſt the Nobility - ſhall be 
punithed, 226 to 228 
In 34 E. 1. were 93 earls and barons. 53 
Nobilizas ſuperior belongs to lords, inferiar 
to Knights and gent”. 583, 594, 666 


een 255 


e 666, 66 
Ancient dignities diſuſed, as vavaſors, Ac. 


667 
Lords 
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A TABLE. : 


A a a A 
knights. 667 


OTIS aa_ aver 7 by GETS 667, 


| — de adopted a gent” or created an 
eſquire by patent. 595, 668 
What additions Noblemen ought to have, 
vide Additions. 
Who were compeliable to be knighted or 
fine. 234, 594 to 598 
K nighthood is by creation, Gent" by deſcent. 
11, 595 
What privilege an heir being an infant, hat h 
by being knighted. 11, 12 
How many ſorts of knights there are. 594 
What a knight's fee is. 596 
* and wherefore knights were made. 


597 
| Writs to make knights of the bath and ba- 
ronets. 598 


Nonſuit. 


Where the Nonſuit of one plaintiff ſhall be 
the Nonſuit of the other, 563 


Nu/ans. 
What ſhall be ſaid to be a purpreſture or 
Nufans. 272, 406 
'Where an aſſize of Nuſans lies. 405 to 407 
R 


Wyere action fer caſe lies for damage for a 
Nuſans. tb, 


Where a fair or market is levied by . 


Oath. 
Ne Officer of the King may compel a man 
to take an Oath without ſuit, 44 


Every freeman at 1s years old in leet or torn 
to take the Oath of allegiance. 73 


Oath of bim that cafts an effoia. 137 


Where lords may compel their tenants to be 
_ fworn. 142, 143 


Oath of ſerjeant, and of kings ſerjeant at 
law. 214 


Perjury in jurors and witneſſes puniſhable at 
common-law. 237 


Onthof a champion in a writ of right. 257 
No Oath can be impoſed but by authority 
of parliament. 479, 658, 719 
What Oaths are ebe by act of par- 
hament. 479 
Either houſe of parliament being courts may 
take voluntary Oaths. | 576 
Onth ex officio in eccleſiaſtical court not to be 
impoſed. 65000, 656, 657,658 


An approver is ſ worn to diſcover 
and treaſons. N All felonles 


What ſhall be a in MW 
* of 


Office and Officers. 

Officer, infant or ſeme · covert may be one, 

« 

Cauſes why Officers neglect their duties. 153 

Miniſterial Officers to take no fees. 176 

How coroners and other Officers are to be 
eleRed. 


1743 175» $58, 559 
Kings Officers % 


The diſterence between Sond 

* officu, 206 
What ſees tho kings afficersmay take. 450 
How Officers puniſhed that take part of, or 
reward for * the King's dedts, 


What men Officers ſhould de. 32, +, 


1 


Officers diftinguiſhed by names, to them 
in mind of their duties. * M 


Where an aſſize lies of an Office. 
Clerks of affizes to be appointed y js 


Where an Officer ſhall be puniſhed fr pr 
| enen 


The Office of lord chamberlain of the king 


houſe. 462, 463 
Where Officers ſhall anſwer for their depu- 
ties. 4˙⁰ 


Miniſterial Offices granted but for life. 463 


No new Office with fees to be erected but by 
common conſent in parliament. $33 5 


New e en . 


— —— 
courts. $53 


Where Officers may execute „ 


deputy. | 
Oppreſſion. 
Great Oppreſſons in times of K. 1. and . 


Every Oppreffion is againR law. 4 
Great ex tortions and when ſta⸗- 
tutes were made for officers to take fer 


Greateſt injuſtice to opp ade ao 
juſtice. an 5 
New courts, new jud 8 
the Oppreiſion of SY 


Ordinary 


i, 


Ordinary, 
Why fo called. 


Why truſted, and what intereſt he hath in 
inteſtats goods, and for what reſponſible. 
| 397» 398 


Parceners. 


How fuit hall be done to the king, and 
how to a common perſon by Parceners. 
119 
Parceners may not fourch by effoin. 250, 251 
Parconers e, 
F 363 

Where nnen. 
0 363 
Coparceners make but one heir. 455 
Pardon. | 
Where the king ex merito juffitie is bound to 
grant Pardons. - 316,317 


S alitis 525 


err holds ww —— Ry L AC_CL.S — ww —_ ” — »W 
„ 


Parks wide Foreſts. 
Parliament. 
An order of Parliament to ſend judges into 
Ireland did not bind the ſubj 47, 48 


Who are of the lords, and who of commons 
houſe. 29 
Lords in Parliament are not to give judgment 
againſt a common perſon for treafon and 
felony, 50 
Admonition to Parliaments not to bring in 
partial tryals by difcretioa inſtead of per 
legem terræ. | 51 
No charge to be levied on the people, not 
granted by Parliament. 60, 61 
1 of Parliaments always juſt and reaſon- 


; | $7 
L ¹ A1 
No law or cuſtom of England 


can be abro- 
gated but by authority of Parliament. 97 
Forreign cannons or conſtitutions of popes 
bind not till allowed by Parliament. 97 
otions of Petitions though denied; entred 
upon the Parliament roll. | 99 
A reſolution of Parliament called a ſtatute. 

99 


matters. 5 
Parliament ſummoned by advice of private 

council, 3 157 
Which ſhall be ſaid a compleat Parliament 
and when an act of Parliament. 1 57, 334 


A Pardon to Hum. Bohun earl of Hereford 


Parliaments and common law, 


P ĩ PIRIE 
x 


A TAI. E. 


All the commom of England are repreſent- 
ed by the knights, citizens, and burgeſſes. 
2 | 157 
Great diſcord between the king and lords of 
Parliament, 21 & 43 {1. 3. 126 
The proceedings in patſing bills in Parlia- 
ment. K ; ', i, a& 
4 E. 1. Lords and commons fat together. 
The power of Parliament. 274 
The end of Pacliaments,to amend the king- 
dom, and for due execution of juſtice. 2$0, 
526 

Things of difficulty adjourned to Parliament. 
408 


Parliaments anciently held twice a year. 408 

An award in Parliament is higheſt law that 
can be. | | 
is by Parliament. 3 526 

Commons of England cannot grant any thing 
dut by Parliament. 530 


Either houſe of Parliament, being courts, may 


take voluntary oaths. 536 
— 1 
means to keep greatneſs in order and due - 
ſubjection. | , 626 
Parliament cannot give judgment againſt the 
King. 635, 636 


Parſon. 


Where a Parſon ſhall have a guad permittat for 
common. 406 


Where he ſhall have an aflize of aun. 406, 
497 

Where by Parſons alicujus eccleſiæ all eccleſi- 
aſtical perſons are included, 407 

| Petition. | 
Where a defendant pecr. in capite recovers by 
default, the meſne lord ſhall remedy for 
the tenure by Petition. 39 


Petition of right in Parliament, 3 Car, Ri. 


310-55 
edition 


Where ſearch ſhall be granted in a 
, 270 


of right... 
Pleas and Pleading. Wy. 
What tenant to a pecr. in capite may plead. 
Ke. 39 
Where a proteſtation avails in a Plea, & . 
What tenant may plead in rediſſeiſin. 83 
n 


"ls 
| Ne 


af 


A TABLE. 


No decoipt to be ud in pleading, to inveigle 

| 113 to 117 
ns uw falſe Ptea ought to be pleaded. 215 
Where in action ſur flat* party grieved may 
wave the benefit by pleading | in bar, &c. 
230 

Where, in debt for aid againſt the heir, plain- 
riff need not ſhew the executors have no 
aſſets, but heir muſt plead in bar. 235 


What Plea a vouchee may plead. 242 
What is a good Plea in a ceſſavit. 296, 298 
Where one received for feint plead, & e contra. 

5 323 
What tenant in dower ſhall plead. 350 
Entries of retords and Pleadings give light in 


many caſes. 351 
Where plenarty is a good Plea, & e con". 360, 
361 


What ſhall be a good bar to an eſcape. 382 
| What ſhall be a good Plea in a ravi/Þment de 


Fd. 3924 393 4415 442 
Wat ſhall be a good Plea to an affize brought 
by tenant by ftat* merchant, &c: 397 


Every man to plead what is pertinent to 
his caſe. 414 
What ſhall be a good Plea in a reſummons. 


442 
A defendant by a falſe Plea ſhall not excuſe 
. himfelf of damages. 444,445 


What ſhall be a good Plea to a ſcire fac. 470 
What a good Plea in bar of execution of 


judgment. 470 

Where per dures a —_ Plea, & + cont”. 423, 

453 

; Where per mines ſhall be a good Plea, & . 
© cont. 483 

How a fine ought to be pleaded. - 811 


Who may plead to a ſine, partes nibil habue- 
runt, and what form ſhall be uſed in plead- 


ing. 517, $23 
Where defendant may plead in abatement for 
want of true addition. 596 


What ſhall be a good Plea in debt upon the 
ſtatute of 2 E. 6. for not ſetting out of 


What ſhall be a good Plea in debt upon the 
ſtatute 5 EI. for perjury» | 651 
Inrolment of a bargain and ſale not pleadable 
as a feoffment. 674 
Pledges. | 
Difference between Pledges and mainper- 
nors. 20 
Where Pledges Mall not be diſtrained, if :lie 
principal be ſufficient. 20 


Where a writ de plegiis acquietandis lies. 20 


Replevin is applyed to the 
Pledge and bail to the ſu — to e 


Where the ſheriff ſhall be charged when when | r 


returns inſufficient Pledges. 18 
Pope. 

common enemy to the king and realm, 

Great abuſes of the Pope. 583 to 585 


Pope's bulls exempt not from payment of 
tithes, 652,3 
Pope endeavoured to take preſentation to 
churches from * at the councel of 
Lateran. 273 


Poſleſions. 
Law favours Poſſeſſion as an argument of 


right. 11$ 


Where the Poſſeſſion of the guardian is the 
ſeiſin of the heir. 144 


After long 13 omnid ſolenniter efſe aa 
POPs de bent 36a 


| | R 
The king hath temporalties of biſhopricks 
and abbies during vacation, and may grant 


them. 15, 68, 152 
Where the king may take body, lands or 
goods of his debtor. 19 


King by his Prerogative cannot take or pre- 
judice the inheritauce of any. 36, 63 
All pretence of Prerogative againſt mag. 
char. taken away. 346 
King is, in judgment of law, preſent in every 
court, and may takeadvantage of aneſtople; 
tho” he be no party to the record. 39, 55, 


269, 431, 549 
King cannot ſend any man out of the ream 
againſt his will. | 47, 4 


King cannot give or promiſe lands or py 
of one before attainder. 


King cannot lay any new impoſt upon *. 
chandize. 58, 60, 61 


King may take none but ancient aids, taſks; 


and takings. 59 
What ſtatute tlie king may diſpence r 


The king ſhall be ſaid to be founder, tho' an- 
other join in foundation. 68 
The king by grant derived the leet out of the 
ſheriffs tourn. . 7 
King ſhall have forfeiture of marriage tho 
not named in Merton c. 6. if r 


der. . 
King may diſtrain all coparceners before 


1 8 tition. 19 


* 


A TABL B. 


pere king may diſtrain cattle in via reg. 
'S 131 to 133 

If the king's goods be wrecked, he may make 
proof at any time, and 1s not tied to a year 
and a day. | 168 
King cannot command but dy matter of re- 
cord. | 186 
King cannot arreſt one for ſuſpicion of trea- 
ſon or felony. 186, 187 
King can do no wrong. 187, 207, 681 
Where the King may pardon damages and 
impriſonment and where not. 200 
Prerogative of the King how anciently called. 


263 

Where the king ſhall be bound to 3 
9 

K ing loſes no preſentations by lapſe. 273 
King cannot be tenant by receipt. 346 


Plenarty no good plea againſt the king. 361 
King might licence one to make an attorney 
before any ſtatute. 378 
Acts of grace, and when the king loſes part 

of his profit and Prerogative. - 378, 420 
Where the king ' ſhall have the ward tho” 
the land were held of him by poſteriority. 


King's title not to be tried without warrant. 
424 

Any man may challenge for the king ſhew- 
ing particular cauſe.” * 431 
King's Prerogative part of the law. 496 
All lands are holden immediately or medi- 
ately of the King. 501 
Where king ſhall ſet a fine adjudged to him- 
ſelf. ; 509 
The king may not choſe a ſheriff contrary to 
the ſtatute of Lincoln. | 301 
What Prerogative the king hath in ſilver or 
gold. 576 to 579 
King ſeized in poſſeſſions of priors aliens in 
wars. | | 584 
No judgment can be given agalnſt king in 
parliament. | 635, 636 
Tithes in no pariſh belong to the king. 647 
King may diſtrain in Black acre fer rent re- 
ſerved out of White acre. 682 


| overt, | 713 
Where a ſtatute ſhall bind the king without 

359, 681, 632 
by non v/ante, and where not. bo 


Preſcription. 


391 


King not bound by ſale of goods in market 


deing named and where not. 14a, 169, 197, 
Where the king may diſpenſs with a ſtatute - 


Where a Preſcription may be againſt ſtatute, 
S. cont ' 8 „ NN 21 


Where in a court baron all pleas are deter 
minable by wager of law, lord may pre- 

ſcribe to determine by jury. 142, 143 
Where one may have wreck by Preſcription. 
| 108, 281 
Who may preſcribe to take fees. IO 
Fairs or markets are by grant or Preſcription. 


; | 226, 221, 406, 496 
Particular juriſditions by Preſcription or 
grant. 9 230, 281 


Felons goods, outtaws, &c, grow not by Pre- 
ſcription but by grant. 281,496 
What liberties ſhall be allowed in ue war- 
| rantos | Py 2 28 I, 282, 496 
Who may have comman, and what common 
dy Preſcription. 477 
Who may preſcribe to be quit of tithes. 64 5, 


65652, 653 
What makes Preſcription for tithes by com- 
mon law. 653 


Where cuſtom for. tithes creates an inherit- 
ance, it cannot be annulled by payment, or 
other matter it pays. 653, 654 


Where a modus decimandi hath not been paid 


dy 20 years, yet the Preſcription continues. 


653, 654 

Pr eſentation. | 
Where a Preſentatjon to a church may be re- 
ceived pending ſuit, & e c 212,213 
Preſentations tochurches are temporal things. 
273 
Where patron after 6 months preſents, ordi- 
nary cannot collate. 273 
Collation by lapſe is indulged to the ordinary. 
| | 55 273 
At common law clerks inſtituted could not 
be removed. | | 357 
Where 8 puts rightful patron out of 
poſſeſſion. | PR 357 
Where plenarty is a good plea, & e cont”. — 
7 x 


Where the heir ſhall preſent, though his an- 
ceſtors could not have a quare impecdis. 2 
preſentation to chapple by the name of 
church changes the name for ever. 364 
Where parceners, &c. ſhall preſent by —_ 
| 3689 
Where the preſentment of one Jointenant 
puts not his companion out of 3 
4 " ' ; a, — 3 — 
What Preſentee ordinary may refuſe, and for 
_ what. cauſe, 38565, 633 
Where and by whom the ſufficiency of the 
cauſe. of refuſal of 'a clerk. ſhall 182 | 


* Where | 


Where notice of refufal ought to be mos 
32 


the patron, & e coat”. 


| Primer-feifin. 


What ſhall be paid for Primer-ſeiſin, and by 
whom. 9 


Priſon and Priſoners. 
Impriſonmeat is only to bring men to trial. 
| | 43 
Where a gaoler detains a Prifoner after his 
fees paid, the king may ſeize the gaol. 43, 
| $3 
None to be impriſoned by a juſtice of peace 
but in the common gaol. , 43 
Priſoners to be brought to a fpeedy juſtice. 
43, $3» 315 


Where one may be impriſoned for felony or 


treaſon before preſentment or indictment. 
51 

Where upon ſuſpicion, common fame, or hue 
and cry, one may be impriſoned by war- 
rant. | $1, 52 
Where one may be arreſted by warrant in 
law. $2 
Every legal warrant for Impriſonment muft 


be under hand and ſeal, and the cauſe ex- 
preſſed. e 
No man to be impriſoned but for certain 
cauſe. $3» 59 
Which ſhall he faid to be falſe Impriſonment 
and againſt law. 53, 54s 100, 103, 104, 

| 615, 616 

Where by writ upon ſoggeſtion one may, be 
impriſoned. $3 
What remedy for one impriſoned contrary 


to magna churta. | \ + 
Where one may be committed for a con- 
tempt. 83784 


All priſons are the kings, but a ſubje& may 

be keeper, | 100, 589 
Upon every action grounded upon ſtat' the 
party ſhall be fined and impriſoned. 131 


Where one may be impriſoned ſor not going 
out upon hue and cry. 172 


Where be that breaks Priſon is enn 

6 ] "3 #241: 

What Impriſonment the king cannot pardons 
200 


Priſoners are to be humanely dealt with. 

920 | 315, 316 
Where Priſoners may de laid in irons. 381 
A Prifoner muſt live of his own. © 38 
Where a raviſher of a ward fhall be impri- 


| 439 
What ſhall be faid to de 
: , : 482, 539, $96 


51, 591 | 


an Impriſonment. 


Where a Priſoner ſhalt 


& « cont”. A . ns 
Where breaking of 
e cont”, a n 
| Where one committed by an ecclefag. 
— may be diſcharged — 
Gaols cannot be ececed but by a8 of part” 
OF 
Privilege. 


A privileged perſon may have habeas corpus 
returned in co. ban. or exchequer, 55 
What privilege the King's tenants have. «4, 
Officers ſhall be privileged to ſue and be ſued 
in their proper courts. 551 
3 of ſanctuary taken way, 21 Fac. c- 
King's ſer vant privileged in reſpe& of at- 
tendance. 63¹ 
All Privilege of exemption for repair 
bridges taken away per ax H. S. c. 5. — 
Plaintiffs more privileged in tranſitory ac- 
tions than real. | 245 


Privies and Privity. 
What Privities ſhall be bound by a fine. 516 
Where Privies in blood may ayer againſt a 


fine. $17 
Procedendo. 


The ſeveral kinds of procedends's, x 269 
Where the procedends ffrall be granted where 
the king is party. 269 
Where aid is erroneouſly granted the defen- 
dant ſhall have a procedendo fine dilation, 

| : 270 


Procedendo's in aid frequently granted. 271 


Proces. 


| Proces in law is by the king's writ ordue 
proceedings and warrant in deed or law 
without writ. - | gt 

A countment by lawful warrant in deed of 


law, is counted due Proces. 5 
What Proces are in a guare impedit, 124 
What Proces lies in account. 243 144 
Officers not to be diſturbed in execution of 

Proces. | | 194 
What Proces are in faire fac. 470 

| 1 | | 


48 H. 3. Proclamation made contra Juggs 
tes, &c. regem velle exigere tallagia tncenſuctay 
& intreducere extranedi. 9 

wine againſt law. 1 3 


Where Proclamation ſhall be againſt the de- 

forceor of a ward. 113 
Where in a reſummons of a ward a Procla- 
mation ſhall be awarded, & e cont”. 113,114 
Where by a ſpecial proviſion, a ſtatute may 


be made void by Proclamation. 742 
Uſual to give notice of ſtatutes diſcontinued 
by Proclamation. 743 


Where a Prohibition lies for a tenant when 
his lord would compel him to fhew his 
deeds. * 1342 
New Prohibition formed upon articuli cleri. 600 
Articles concerning undue granting of Pro- 
hibitions preſented by the archbiſhep of 
Canterbury to the lords of the council, M. 
3 Jac. regis. | 601, &c. 
What power the king hath to reform abuſes 


in granting Prohibitions. 601 
What time a deſendant hath to ſue Prohibi- 
tion. 602, 616 
How many Prohibitions granted tempore Eliz. 
uſque 3 Fac. 603, 604 
Where a conſultation may be granted with- 
out expreſſing the cauſe. 605 


Where a Prohibition lies for fimony. 605 


Wherefore and upon what ſurgeons Pro- 
hibitions may be granted, & econ. 608 


' to 620 
Where the ſuggeſtion of a Prohibition be tra- 
verſed, | 611 


Where the exchequer may grant a Prohibi- 


ſon. 

Divers Prohibitions for tithe wood. 644, 645 
Where a Prohibition for tythes is grantable, 
without proof of the ſuggeſtion, & . cont”, 
| Property. 

What ſhall be a-good Tale of horſes; & g. in 


719 
King not bound by ſale of goods in market 


overt, = | * | 713 
Sile of goods by covin-alters no Property. 
1 
Purveyor. . 


| to 55, 170, 171, 224, 224 
Where Purveyors may take timber, and We 
not, = 5 
No ſtatutes againſt Purveyors expounded. 
| NT 171, 224 

How Purveyors not paying for victual pu- 
niſhed, | 224 
How the kings houſe was provided of vic- 
tual before Purveyors were. $42, 543 
II. Ins r. | 


tion to ſtay a ſuit againſt a privileged pore 


fairs or markets to alter Property. 713 to 


What corn or cattle a Purveyor may take, 33 


, A TABLE. 


A Purveyors duty, 


"3 0d 343, 544 
The great abuſes of Purveyors. £43 to 545 
*What the Purveyance of wine is. 544 


What a Purveyor may take in the kings tra- 
vel, and what for his ſtanding houſe. 545 


Purveyors commiſſions to be under the great 


ſeal. 545 


To whom Purveyors muſt accompt. 545 
What ſhall be felony in a Purveyor. 546 


DE s communes in banco in Quare impedit 
' ſhall be every 15 or 21 days. 123 
No eſſoin to be allowed in Quar- impedit. 124, 
| | 125 
What proceſs were at common law, and what 
now in a Quare impedit. 124 
Where a writ ſhall be awarded to the biſhop 
with or without the plaintiffs making title. 

| | | 5; 124, 128 
Where damages but no coſts ſhall be reco- 
vered in a Quare impedit. 125, 362, 363 
* a writ ſhall be awarded to vicar gene- 


| | 125 

Where juſtices of niſi prius may give judgment 
in Quare impedit preſently. 27, 424 

The antiquity of Quare impedit, 356, 357 


Who ſhall have a Quare zmpedit upon an uſur- 


pation. 353, 359 
Who ſhall have Quate impedit upon W. 2. c. 5. 
| 353, 359 


Where the heir ſhall preſent, though his an- 
ceſtur could not have a Quare impedit. 359, 

: | 360 
Where plenarty is a good plea in Quare impe- 
dit, & e cont, 360, 361 
Where upon an uſurpation one may have a 
ſeire fac. and ſhall not be driven to his 
Quare impedit. * 362 


Who join in Quare impedit upon an uſur pat ion. 

; "0 1 365 
Quarentine. | 

Where and when feme ſhall have her Qua- 


reutine. x 16, 17 
Where a feme by marriage loſeth her Qua- 


reutine. 17 


Queen. 


Queen dowager may not marry without the 
J I 


kings licence. 

Queen for treaſon ſhall be tried per parer. $6 
Queen dowager by marrying under her de- 
groe loſeth not her dignityy. 50 
A foreign Queen marrying in England ſhall 
bring action, by the name of Queen. 50 
Elianor wife to H. 3. after became a nun. 79s 
o. 

4 E Where 
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Where plenarty is a good plea againſt the 
Queen, though not againſt the King. 36r Reccipt. a : 
. 578 Where the feme ſhall be received upon the 
Quid juris clamat. huſbands act or default. 342 to 446 


„Where, when, and by whom 1 
Who man be compelledto attorn in id ig be prayed. | by Receipt is to 


* i 343 
clamat. Duo WT? What privilege tenant by Receipt ſhall have. 


; . 344 to 346 
Statute of Quo wwarranto made 6 not 30 E. 1. What eſtate tenant per Receipt muſt have, 
8 279 . | 345» 346 
What liberties ſhall be allowed in a Quo war- The king cannot be tenant per Receipt. 346 
rants. „ 281, 82 Where upon feint pleader, nient dedire, & nibil 
Where upon a diſcent of franchiſes the king dicit, one ſhall be received. 346 
is put to a Quo warrants, 5 282 Receipt is grantable ſcire fac. 470 
Quo warrauto is the Kings vi it of franchiſes. 2 8a | 
In Quo wa ram judgment final is given for or - 
againſt the king. 282, 495 Recog 
Salve jure ſaves any other title then that ad- What lands or goods may be extended, and 
judged in Des warranto 48a hg not, 2 394 to 397 
Kings attorney not ſue a Quo warranto with * Where there are ſufficient goods, lands ſhall 
. * Ru q 282 not be ee 8 595 
We : Where conuſor may enter with a ſcire facias 
ö Ow & e con. 396, 678 to 680 
Firſt Que warrant for land brought 31 E. 1, Where ae lies if the extender bs culled 
| Quo tvarranto is a legal courſe, but full of ri- | Recovery. 
Our. 
: uod ei deforceat. 495 What credit the common law giyes to Re- 
coveries. 21, 322 
Where, for, and againſt whom it lies. 349 Where one may falfify a "Wks ts; to 
| to 352, 480, 481 324 


If tenant in dower, tenant per curteſy, or te- Colluſion in falſifying Recoveries to de in- 


naut for life had loſt by default, they were ; 
without remedy till aQuide: 322 15 = a feigned 1 
| | 350 | | 242 
"Who ſhall join in a Quad ei deforceat. 331 + 

Who ſhall - by a Recove de- 
What ſhall be a default in a Quod ei deforceat. fault. n 75 2 1 
oy | | 351 ecovery ages huſband ſhall 
Where one Nod ei d:forceat lies upon another. 9 ee ; D 342 
999 Þ eddition is not of ſo ac- 
may vouch to be vouched in a Quod ei pas ps default. | ht 349 
ae I ke 352 Where a feme ſhall be barred of dower by 
What plea may be pleaded in a Quad ei de- Recovery againſt the huſband, & « con! 
forceat, N 352 5 | 349 to 352 
Where a Nwod ei deforceat is maintainable, Where more or leſs then is due be demand- 
where no voucher lies. .- - 352 - ed, what ſhall be recovered. 503, 504 
Laws made for eſtabliſhment of Recove- 
Duod permittat. . ries. $19, 529 

Where a Qued permittat lies for a nuſans. 4 

| _— Rediſſeiſin. 

Where it es for a common. 406, 497 When and where it lies, 83, $4, 115 to 117 
Where a Quad permittat lay at common law. What tenant may plead in Reditſeiſin- 83 
2 40%, 411 The judgment in Rediſfeiun. $233 
ebutter. "If Who may inquire of Rediſſeiſin, and how * 
W HERE and who may rebut. 117, be tried. | | 4 
| | 113 Where a poſt diſſeiſin lies. £4 


Where 


F 2 rm nh 


ere and by whom one in execution for 
Where and. ſhall be delivered. i15 
Double damage ſhall be given in Rediſſeiſin 
and poſt diſſeiſin. 416, 417 


Reference. 


Per lem terræ in Mag. Cha. ca. 29. refers to 


the whole chapter. 46 
Reference for making bridges and banks to 


H. 2, time. 29 
Reference for eſcuage to H. 2. time. 76 
Ancient ſtatutes that refer to other ſtatutes 
mention not the year or chapter, becauſe 


ſureſt and moſt patliamentary. 571 
Relief. 

What Reliefs earls, barons, and knights ſhall 
pay. LT) 6, 7 
Antiquity of Relief. 8 
Biſhops and abbots paid no Reliefs. 7 


Tenant per cornage ſhall pay no Reliefs. 9 
If an honour ſhall come to the kings hands, 
the ſame Relief ſhall be paid as to the ber 
SS... 

Relief is no ſervice, but due by reaſon of 
ſervice. 95 
In avowry for a Relief how ſeifin muſt be 
alledged. 
What remedy the lord hath upon a feofment 
made by colluſion. 110 


A Relief in od books called ſimplex ſeiſina. 


134, 135 

Reliefs made certain by Mag. Cha. caps 2. 
232 

What a Relief is. 233 


may take ſuch Relief as was due beſore. 
29. 
Relief is abſolutely due to the lord in reſpect 
ol his ſurety. 234 


Tenant for life ſhall have Relief. 234 


Religion. 


Where a religious perſon becomes vagrant, 

an apoſtato capiends lies. | 53 
Jeſuits policy to ſhadow treaſon under co- 
lour of religious confeſſing. 629 


Remo wer de Records. 


What actious may be removed out of the 

county court with or without ſhewing 

cauſe. 312 

No plea removed out of London by tolt or 
pone, 324 

Where a repleyirr may by removed by pone, 
Se cout . 2 


95 


The king not bound by W. 3. cap. 36. but 


339» 340. 
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Where adms iſurement de doawer or paſlure may 


be removed. 369 
Where commiſſioners of 6 oyer and terminer 
ſhall be removed in ba. * 419 
Rents. 
The ſeveral Kinds of Rents. 19 
Where incroachment of Rent ſhall be ayoid= 
ed in avowry. ; 24 
Where Rent ſhall be apportioned. 504 


Where Rent may be reſerved upon bargain 


and (ale, 673 
Reple vin. 

When and where Replevin ought to be 

made. 139, 140 


Of what value the ſheriff may hold plea in 
Replevin T39, 312 


How, and by whom, FI EPR ought to be 
made in Replevin. 139, 140 
Where the ſheriff may enter a franchiſe to 
make Replevin. 139, 140 
Original Replevin is in nature of a juſticies. 
140 

Lord of a franchiſe cannot demand conu- 
ſans, in a Replevin. | | 140 
Replevin is by the n bail by ſuperior 
courts. 150 
Where ſeifin in bias is traverſable in 
avowry. N 295 
Where Replevin may be removed without 
ſhewing cauſe, & e cont? 339, 340 
What is the time of limitation of avowrys. 


340 
Where and ſor whom a ſecond deliverance 
lies. 340, I - 


What remedy againſt the ſheriff that returns 
nichel in Replevin or ſecond deliverance 


340 


What a return irrepreviſable is to be, and 


what court may grant it. 340, 341 


Second deliverance is a ſuperſed to the ſnhe - 
1 341 


Where incroachment of rent be avoided in 
avowry. | 21 


Where in avowry for a releaſe, ſeiſin or 
ſervices muſt be alledged. _ 96 


Reſtitution, 


Where Reſtitution of ſtolen ba be 


made. 2 0h 


Ref ummons. 


Where a Reſummons lies. 44t; Re | 


What an heir or executor may plead in Re- 
ſummons. 


482 


442 
Return 


A TABLE. 
Where a Sci. fac. lay at common law in ea 


Retorn of Writ. | 
What Retorn muſt be made upon an habeas 
corpus. | 55 
The ſheriff may not retorn that he. could 
not deliver a diſtreſs becauſe he was re- 
ſiſted, for he may take pat comitatus. 165 
What remedy againſt a ſheriff for retorning 
nichil in a replevin or ſecond deliverance. 
340 
Where 2 Retorn irrepteviſable may be. 340, 
| 47 341 
What miſchiefs were at common law about 
Retorns of writs, and how remedied by 
W. c. 39. 45 to 454 
Where an action lies againſt a ſheriff for 
making a falſe Retorn. 452 
An inſufficient Retorn all one with a nichil. 


| | 453 
What ſhall be accounted iſſues which a ſhe- 
riff may retorn. 453 
Where trade may be retorned. 567, 568 
In criminal cauſes in the county where ban. 
reg. fits, a vcnire facias may be retorned 
preſently, 550, 568 


Why 15 days were given for Retorn of 


writs. 567 
Robbery. _ 

For what Robberies the hundred ſhall an- 

{wer. 569, 570 


Where reſtitution ſhall be made to the party 
robbed notwithſtanding a fale in market 
overt. ; 714 


Rogues. 


Many good laws made againſt Rogues, vaga- 
bonds, and ſturdy-beggars. 728, 729 


What Rogues or other perſons may be com- 
mitred to the houſe of coriection. 730 to 


734 


_ Sacrtlege, 
Fo Saorilege clergy is not grantable. 1 50 


 Scire Facias. 


Where ſeveral Scire facias may iſſue upon 
one recognizance. 395 
Where execution of a judgment may be had 
without a Sci. fac. 395» 396 
Where a conuſor of a ſtatute, &c. may enter 
without a Sci. fac. & e cent! 394,678, 680 
Where a Sci. fac. mall go to the executors 
of a judge to certify a bill of exceptions. 
42s 
V here a Sci. fac. ſhall go to the executors 
of the carl marſhal; 428 


tions real, but not perſonal. 469, 476 
Where a Si. fac. ſhall be broug partly 
upon A record, and partly upon a ſuggeſ. 
— | 470, 479 
What proces were ouſted in a Sci. fac. by 
W. Co 45+ 479 
Where efloins and view are ouſted in Sci. 
fon” 470 
Aid, age and receipt granted in Sci. fac, 470 
What a defendant may plead in Sci. fac. 
| | 470. 
Where upon a fine ſur grant & render one 
may have a Sci. fac. tho" he could nut 
have execution. 471 
Heir, executor or adminiſtrator cannot ſue 
execution within the year, but muſt have 
a Sci. fac. a 471 
Where judgment is given in co. banc' and 
affirmed within the year in ban regic, 
party may ſue ex e cut. 471 
Where a Sci. fac. may de in general, and 
where the ter-tenant muſt be named 472 
Where the king may re- ſeize lands without 
a Sci. fac. & e cont” 572, 573 
Where a conuſee of a ſtatute being ouſted 
ſhall be reſtored to his poſſeſſion by a Sc. 
face is 678 to 680 
Where the alienee of tenant per courteſy 
ſhall have a Sci. ſac. againſt the heir who 
hath lands by diſcent. 679 
Where upon a traverſe of an office, one or 
more Sci. fac, muſt be ſued. 691, 694 


=” Seals. 

Who is keeper of the great Seal, and what 
ought to be paſſed under it. 313, 545» 557 

| to 55 
Who keeps the privy Seal, and what may be 
paſſed under it. sto 350 
Who keeps the ſignet, and what paſſed — 

it. 5 
Who keeps the Seals of the king's bench, 
common pleas, and exchequer, and what 
ſealed by them. 6... $55 


Second Deliverance wide Replevin. 


Seiſin. 
Where Seiſin of annval ſball be good Seiſin 
of accidental ſervices. 96 


What ſhall be ſaid ſufficient Seiſin to make 
feoffment. 244 


What ſhall be ſaid to be Seiſin where one 
may vouch. 244 
Where Seiſin may be counter-pleaded. 24+ 
Where Seiſin of ſervices ceverſable, and 
where not. ; 


* 


2935 
Seifurte 


* 
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Seiſure. . 


No man's lands to be ſeiſed into the king 8 
hands before office found. 206, 207, 573 
No felon's lands or goods ſeiſed before at- 
tainder. 206 
Where an eſcheator may ſeiſe lands after 
office found. 206, 207, 689 
Where a ſheriff may ſeiſe lands upon A habere 
facias prſſeſſronem. 206 
Where if the king's officer ſeiſe lands with. 


out authority he ſhall not have aid of the 


king, or A rege inconſulto. 207 
Where the king cannot ſeiſe purpreſtures till 
due conviction. $72 
Where the ſeizure is not lawful the party 
ſhall be reſtorꝰd to the meſne profits. 572 
Where the king may reſeiſe lands without a 
ſcire fac & e cont, 572, 573, 696 


Serjeant at t Law. 


Serjeant at Law and apprentices not to noſe 
any deceit in pleading to inveigle courts. 
213 to 217 


Apprentices refuſed till charged by parlia- 
ment to be Serjeants. 214 


Antiquity of Serjeant at Law. 214 
Oaths of Serjeants and King's Serjeant at 

Law, 2214 

A Serjeant at Law called a f 214,511 
What ſhall be a maintenance in a Serjeant at 
Law, apprentice or attorney, & e cent 
563, 554 

Apprentice refuſing to be a Serjeant ſhalt be 
once fined, 597 


Where Serjeants and apprentices ſhalt incur 
a premunire for pleading bulls of popes 
not warranted by 28 H. S. c. 16. 633 


Shetiff. 


Per balivi, Sheriffs included, 
No Sher iff to hold pleas of the crown. 30 
Anciently Sheriff and biſhop went circuit. 70 
bes take no fees but of the King. 74, 
191, 209, 210,416 

Pre ſhall be made where one can- 
not be arreſted. 114 
Sheriff to make deliverance of diſtreſs upon 
replevin. : 139, 193, 194 
Sheritt hath cuffodiam cam ein bY; 098 


How Sheriff was and is elected. 174 to 176, 


558, 559 

Sheriff and coroners conſervators of the 
peace. 174 
Sheriffs authority ceaſes not by the demiſe of 
King. ; 175 


Sheriff to nol iſſues in eyre. 


19, 144 


Where a certiorari may be directed to the 
Sheriff. 176 


Who is bailiff by the Sheriff. 17 36 to 190 


Where a Sheriff ſhall be puniſhed for taking 
inſufficient bail, or returning inſufficient 


pledges. 190, 340 
Sheriff is judge in his tourn. 190 
Under- Sheriff an ancient officer. 190, 191 


Where Sheriff ſhall anſwer for his under- 
ſheriff or bailies. 191 
Sheriff per 1 E. 4. c. 2. to deliver all indict- 
ments and preſentments taken before him 
at next q. ſeſſions. N 191 
Every man bound to aſſiſt the Sheriff. 193 
Where the Sheriff may take p2/ſe cm 193, 4. 
299, 454 
2353 
Where Sheriff may reſiſt them that offer to 
do waſt upon a writ of eſtripment. 329 
What remedy againſt the Sheriff for return- 
ing nihil in a replevin ar ſecond deliver- 
ances 340 
Where an action lies againſt Sheriff for re- 
turning thofe to be jurors that ought not 
to be. 447, 8, 561 
Where an action lies againſt the Sheriff for a 
falſe return or imbezilling a writ. 452 
What iſſues and what for iſſues a Sheriff may 
return. 452 to 454 
A Sheriff is but an officer and hath no day in 
cuurt. 453 
Seriff may not let his bailiwick, nor take 
any thing for making under officers. 556 


k Socage. 
What it is. | 44 
Heir in Socage is of age at 14, & ſhall have 
account. . 136 


Where guardian in 1 Socage ſhall be puniſhed 
for waſt. | 135 


Soldier. 


Where a Soldier that receives preſt money 
or Wages, and runs away ſhall be arreſt- 


ed. 53 
Statutes, 

Statutes of King Inas in anno 727. 268 

Statutes of King Alfred in anno yoo. 268 

Statutes of King Eibelſen in amo 940. 268 


d tl of Clarendon 10 H. 2. 
Statute called the albze | . 
Magna charta edita 9 H. 3. 


Capita . 
1. Franchiſes 1. — — 
2. Relief . 
f Js Wards 1. 1 pat 


4E 3. 
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13. Iadictments 1. — - 437 7. Maltolt releaſed. 530 
14. Walt 5. - - - 389 
15. Prochein amy 2. — 390 eee 28 E. 1. 532 
16. Wards 11. — — - 391 Capita. fo. 
17. Eſſoin 8. - — 393 1. No tallage to he levied but by com- 
18. Execution . 394 mon conſent in r 532 
19. Ordinary 1. - »""I07 2. Purveyors. 534 
20, Colinage 1 * — 399 3. No maltolt taken of won. 534 
21. Ceſſavit 3. —  » 400 . 4, Confirmation, of liberties to clergy. 
22. Vaſt * - . - 403 


5. pu 


4E4 


% 


A TABLE. 


S. Pardon to the high conſtable & earl 
arial 335 


Articuli aer chartas, edit 28 E. 1. 531 


Capita. fo. 
1. Confirmation 2. 2 » "oy 
2. Purveyors 4 & 5 - — $43 
3. Marſhalſea rg. = $47 
4 Common pleas 17. — $50 
5 Chancery .. — 551 
6. Seat 1. - - - $54 
7. Dover caſtle 1. - - $556 
9 Sheriff 2. 33 

©, Jurors 3. - - - $60 

70. Conſpiravit 1. — - - $61 

11. Champerty 3. $74 — 562 

12. Debt al roy 4. 3 58 

13. Sheritts 1. - - - 56 

14 Hundreds. 8 - 566 

15. Proces 1. — - - 567 

16. Retorn de vic” - - 668 

17. Proclamation 1. - — 569 

18. Waſt 5. — - — 521 

19. Livery, Kc. - — $72 

20. Gold, &. — 574 


Statut' de aſportatis religioſorum, edit” 

. : — 

Part of this ſtatute is left out in the print- 
ed books. 5 

Statut“ de frangentibus We edit. 


1 E. a. 589 
Statut de militibus edit” E. 2. 593 
Articuli cleri, edit' 9 E. 2. 599 
Capita. . ' fo. 

1. Prohibitions 7. - - 6rg 
2. Prohibitions 2. - — 619 
3. Prohibition 3. - - 620 
4. Prohibition 4. - - 620 
5 Prohibition 5, = - — 62 
* 1 2. — — 622 
7. Excommengment 1. — 622 
8. Reſidence 1. - - - 623 
9. Diſtreſs 6. - - - 62 
10. Abjuration 3. Appeals 6. 628 
11. Mons ſteries. 629 
12. Excommengment 2. - 630 
23. Ability & nonability - 631 
14. Election 2. — - 632 
175. Clergy 3. - — 633 
10. Clergy 4 = e 
Stat“ 18 E. 3. cop. of tithes. 5 639 
Stat' 2 E. 6. cop. 13. of tithes. 648 
Stat! 1 U. 5. cap. 5, of additions. 6065 
Stat“ 27 H. 8. cap. 16. of iarolments. 671 
Stat” 32 H. 8. cp. 5. of executions. 677 
Stat" 32 H. 8. cop. 38. of marriages. 683 
Stat“ 2 E. 6. cap. 8. of offices. 688 
Stat' 22 H, 8. eap. 5. of bridges. 697 


Stat” 43 El. cap. 4. af charitable uſes. 707 


Scat' 3 El. cep. 12. ſellers of bories, & 713 


; EreQtion of hoſpi 
Stat” 39 El. cap. 5. * 
tals and ho 126 

Stat' 21 Ja. cap.1. 4 at new a houſes 726, 
Stat' 7 Ja. cap. 1. Rogues, vagabonds, &c, 728 
Stat' 31 El. cap. 7. Na v and inmates, 739 
Stat' 14 R. 2 cap. 1 

2 H. 3+ cap. 5. 


4 H. 4. &c. nnn * 


Stat 25 H. 8. cap. 25. concerning printer: and 


binders of books. 77 4 


Concerning Statutes in general. 
Rules obſervable in the conſtruction of ſta- 
tutes. 25, 317, 84, 112, 148, 28), 301, 460 


Where long uſage may prevail againſt a ſta- 
tute. 28 


Where a ſtatute ſhall hind the king without 


being named, and where not. Vide Prero- 
gative. 

Where the king may diſpenſe with a 1 
by von obflante, and where not. * Pre- 
rogati ve. 

Which ſhall be ſaid to be a ſtatute. 99, 249, 

| 585 to $87, 624 

Where caſes out of the miſchief, are out of 
the meaning of the ſtatute, though within 
the letter. 106 to 108, 142, 386, 563 


Where caſes within the miſchief are within 
the meaning of a ſtatute, though not with- 
in the letter. 110, 113, 121, 234, 242, 
249, 250, 291, 293, 309, 322, 342, 346, 
359, 418, 427, 429, 476, $02, 83588 

679, 6 8, 681. 

Where ſtatutes that give remedy for wrong 

ſhall be taken by equity. 152, 153, 242, 
249, 284, 322z 395, 872 

Where Rtatutes made for expedition of juſtice 

mall be benignly couſtraed, 137, 249, 
2351, 258, 260, 290, 315, 373, 393 


Where any judicial act is by any fatute re- 


ſer ved to the king, it muſt be done in ſome 
courts of juſtice. 185, 187, 188, 210, 216, 
454 

Where a \ Nature i in the affirmative without 
a negative expreſſed or implyed, duth not 
take away the common-law. - 200, 201, 
31 3» 44% 472 


Haw general words in a ſtatute ſhall be con- 


ſtrued. 385, 396, 501, 502, 504 


' Where things for neceſſity ſake are excepted 


out of a ſtatute. 158 
Where remedy is giyen by ſtatute to one, his 
ex6cutors or adminiſtrators ſhall have the - 
ſame remedy. 158. 
Where inferior courts are named, ſuperior 
are included, & « contra. 114% 137 166, 
186, 444 

Where a ſtatute begins with jaferiour de- 


grees, as abbot; Kc. "_ to biſhop) or 
logher 


higher degrees, & e contra. 157, 457, A 
27 


Where ſtatutes made in affirmance of the 
common-law, though they mention to give 
remedy for preſent, yet extend to future 
times. 235, 236, 308, 384, 592 
ow ſtatutes reſtraining the common-law 
ſhall be conſtrued. ' 442, 445 

Statutes without general words have no re- 
troſpect. 259, 292, 474 

Which ſhall be ſaid to be acts of grace. 378, 

495, 441, 566 

Where a particular action, or place where it 
ſhall be brought is mentioned in a ſta- 
tute, others may be intended. 207, 322, 

| 325 

Where remedial ſtatute preſcribes a form, it 
muſt be obſerved. 85 388 

Where a thing js granted by a ſtatute, all 
neceſſary incidents are granted with it. 458, 

501 

Where degrees of puniſhments are ee 
a ſtatute, for the firſt, ſecond, or third of- 
fence, there muſt be ſeveral convictions. 

| 478, 479 

Statytes many times in the form of charters. 
| 1, 525, 639 644 

Statutes anciently proclaimed by writs ſent 
to the bailiffs. 526, 630, 644, 670 

Where impoſſible clauſes in ſtatutes void. 

587, 588 

Statutes made without prelates. | 535 

Statutes are to be expounded by judges. 611, 

614, 618 

How judges have expounded ſtatutes to pre- 
vent delay. + 137, 149, 242, 

How a ſtatute repealed ſhall be revived. 636 


made void by proclamation. 742 


Subfidy. 


Cuſtom of wool not due by common law, 
but granted by parliament. 58 to 61, 531 
The king may take only ancient aid and taxes, 
and cannot ſet any new impoſitions but 
by common conſent in pat liament. 58 to 

| 63, 529, 832 to 534 
What cuſtoms merchants ſtrangers ſhall pay. 


Tonnage and poundage when ang wherefore 
gramed. | 1 


Where by a ſpecial proviſion a ſtatute may be 


| * 53, 59 

Priſage granted in lieu of purveyance- for 
wines. | 59» 60 
Lord Latimer puniſhed for procuring new 
impoſitigns to be ſet, 56 
No new impoſitions laid on the ſubject from 
E. 3. till Q. Mary. 61 


_ All Ettates Tail are not mentigned in 2. 


A TABLE. 


What cuſtom ſhall be paid for new draperies 
and ſtuffs. 62 


How anciently fifteenths were taken, and 
how now. | 77 


Subſidies anciently called aids. - 528 | 


What is intended by ſaving of ancient aid. 


529, 537 
What cyſtom of Subſidy denizens ſhall pay. 


747 
Suit of Court. | 


Suit real, and Suit ſervice wherefore due. 


997 117 
Where Suit may be done by attorney. 99, 


100, 225 


Where a diſtreſs may be taken for Suit. 104, 


116 to 120 
Suit defined. 9 
Wherefore and by whom Suit muſt be done. 

| 119 


Summons. 


Where Summons muſt be made on the land. 
253 

Summons in eyre 40 days before. 282 
Where Summons in real actions muſt be in 
"ow days. 567, 568 
Why fifteen days were given for retorns. 
80 | 567 


Summons and Severance. 


Where there are ſeveral plaintiffs one ſhall 
have judgment alone. 236 
Where in waſt there ſhall be Sammons and 
Seyerance. ; 307 
Where two join in action and have one re- 
medy, and one is ſummoned & ſevered, 
and one recovers the moity, the other may 
enter, 308 
Superior not charged as long as the inferior 
is ſufficient, 2 382 


Suſpicion, | 
Where one may be arreſted upon a Suſpicion 
of felony or treaſon. $2 
The ſufficiency of cauſe of Suſpicion, where- 
upon one is arreſted ſhall be determined 
by judges. | 52 
e 

W HERE lineal warranty of tenant in 
Tail is no bar without aſſets. 293, 333 
Eſtates Tail were ſee · ſimple at common 


334 
Teraat | 


A TABLE. 


Tenant in Tail after he had iſſue at common 
law might forfeit for treaſon. 3434 


What miſchiefs were before, and what re- 
medy by donis conditionalibus. 334, 5 


Of things lying in grant there can be no diſ- 
continuance. 335 


Where the iſſue in Tail ſhall be bound by 
warranty, &c. as well as the donees. 339 


Tenant in Tail ſhall hold of the donor. 505 
Temps vide Computation. 
Tenant en tail apres in poſſibility de iſſue 


exlintt. 
Where he ſhall be puniſhed for waſt, & . 
cant. 145 
Tenant in Common. 


Where in general acceptation Tenants in 
Common, and joint tenants hold in com- 


munis. hb 403 
Where Tenants in Common may have a 
writ de reparations facienda. 403 
Where one Tenant in Common ſhall have an 
action of waſt againſt his companion, or a 
writ of partition. 403, 4 


| Tenant per Curteſy. 
Where he ſhall be puniſhed for waſte, & 
cont. 145 


Where his alienation with warranty ſhall bind 
his heir, & e cont”, 


© Who ſhall be ſaid to be Tenant per rech 
335» 


Where Tenant per Curtefy may have a gued 


ei dcfarceat. 353 


Where the alienee of Tenant p Curteſy ſhall | 


have a /cire be for againſt the heir who bath 
"_ by deſcent. | 679 


Tenant for Life. 


Where Tenant for Life ſhall have eſcuage, 
ward, marriage, and relief, but not aid. 
234 

What ſhall be ſaid to de an eſtate for life, 391 


Tekin at a 
Who ſhall be _ to de Tenant at Suffer - 


ance. - 134 

| N 25 
Where and when Tender of amends is a 
good. plea in treſpals, 107 


Where ſufficient is tendered 5nd refuſed „de- 
cinns lies for goods and cattie. 107 


222, 293, 4 


Tenures. 


Where by a feoffment of part of the ten 
at common-law the feoffee ſhould hold of 
the feoffor, and how now altered by the 
ſtatute of guia emptores, 65, 66, 86, 275, 
All lands are mediate] a 
e 
1 y or immediately _ 


Where a Tenure extinguiſhed ſhall be re. 
vived. $01, 502 


Tithes, 


Where prohibition lies for Tithes, V ide Pro- 
habition. 


Where Tithes are payable of mills. 621 


A parfon ſhall have Tithe of nothing twice 

in a year, 621,651, 652 
Where a parſon hath Tithe of the fi uit, he 

ſhall have none of the trees. 621 


Difference between common and canon-law 
touching Tithes. 622,653 


How and where Tithes were and are to be 
ſued for. 


Modus decimandi quid & de nd 490, 657, 


653 654, 649 
What ſhall be a good ſatisfaction pee 


499, 491 

Tithes amounting to the fourth part of a 
rectory triable at common law. 441, 491 
Where at common-law before 18 E. 3. ſcire 
facias lay to try the right of Tithes be- 
tween fpiritual perſons. 640 
Tithes in lay-mens hands are contributory 
to temporal charges. 641 
When Iirhes were firſt. reſtrained to be 
| . from the par ſon of the pariſh, 62 


Where parſoas may have tithes in other 
pariſhes, 641, 642, 653 
How Tithes were payable before the con- 
queſt. 647 
Of hat trees Tithes ſhall be paid, per 43 E. 
* 642 643- 
What land, &c. ſhall pay no Tithes. 2 
643, 648, 651, 652, 655, 656, 6 
Where a B on may wage tus law conceru- 
ing Tit 644 


Where to ſue for tithes of timber above 20 


years growth in courts chriſtian is a e- 
munire. 645 


Wo may preſcrie to be quitof Tithes. 645, 


652 10655 

Wherefore ſome Tithes were prohibited to 
be ſued for in court chriſtian. - 646, 647 
Tithes of land in no rm belong 72 


king. 
When lay- men impropriators were fiſt 


enabled to ſue fur Tithes. 648 
- | The 


489, 490, 641, 660, 661 


W 
W 
N. 
W 
M 


* >» 


The ſeveral Kinds of Tithes. ; 649 
Where Tithes ſhall be ſaid to be fraudulent- 
ly ſet out. 649 


were ſhall the treble value for not ſetting 
out Tithes be ſued for. 650, 651 
Where coſts ſhall be recovered for. not ſet- 
ting out tithes. 5 651 
What ſhall te a good plea in debt for not 
ſetting out Tithes. N 651 
Where, and of whom perſonal Tithes ſhall 


be paid. a 657,658 
No man compelled to take an oath touching 
Tithes. ib. 


How Tithes ſhall be ſued for in London and 
Canterbury. 659, 660 
Where a writ of right of advowſon hes for 
Tithes. 661 
Tithes of goods or cattle given in marriage 
in Wales taken away by 2 E. 6. . 13. 
| | 603, 664 


Toll. 


What ſhall be ſaid to be reaſonable, and what 
outragious Toll. f 
Wherefore Toll was invented. 220 
No Toll incident to a fair or market. 220 
When and by whom Toll is to be paid. 221 
Who ſhall be quit of Toll. 220 to 222 
Murage, pontages paviage, keyage, what 


and wherefore taken. 222, 3 
Trades. 
A miller is an artor faculty. 621 


All lawful Trades and miſteries are good 


Treaſure Trove. 
Who ſhall have Treaſure trove by land or 
ſea. 168 
Traverſe and Traverſable. 
What is traverſable in an avowry. 296 
What is traverſable in a ceſſuvit. 296 


What a termor that comes in to falſify a re- 
covery muſt traverſe. 323, 4 
Where ſuggeſtion of prohibition be traverſed, 
f | 611 

Where the ſafficiency of the cauſe of refuſal 
of a clerk by the biſhop is trayerſable. 
ö 

Where the alias di in an addition is not 
traverſable. | 669 


Where Offices may be traverſed, Yide 
Inquiſition, | 


- 


219 to 222 


| Where a ſpecial. Verdict may be found. 42, 


A TABLE, 


% 


\ Treſpaſs, 


The etymology of it. 170 
Where if the bailey of the lord diſtrain for 
ſervices not behind, Treſpaſs lies. 105, 
5 | 106 
Where if the lord break the houſes, cut the 
wood, or feed the ground of his tenant, 
Treſpaſs lies. | 106 


Where tender of amends is a good plea in 
. Treſpaſs. 107 
Where if one diſtrain and eſſoin the diſtreſs 
for that it cannot be repleyied, the other 
ſhall haye Treſpaſs. Ar 


Trial. 
Where and before whom Trial of life hall 
be for offences done upon land or ſea. zo, 


50, 51 
In dower Trial of life of the huſband hall 


be by judges not jury. 80 
Where baſtardy ſhall be tried. 99 
No Trial ſhall be in franchiſes, but for cauſes 

ariſing in them. 2 


Where contracts made in fairs ſhall be tri 
in courts of pipowder. 231 
Tranſitory actions may be laid in any county. 
g 229, 230 
Trial and proceedings in a writ of right 


and appeal by battel. 247, 8 
Inqueſt ſometimes taken for Trial. 291 
| Where real actions ſhall he tried. - 567, 3 
Manner. of Trial of priſoners 1n 6a. 2 

| 5 


Where the cauſe of refuſal of a clerk by the 
biſhop ſhall be tried. 632 

Where a clergyman may be. tried at com- 

mon law. | | 638 


Variance. 


W HERE the plaintiff cannot declare in 
another county, then is in the original 
writ. | 2315 
The addition of a defendant muſt be as when 
the writ bears teſt, 670 


Verdict. 


Where a Verdict that A. killed B. /e defen- 
dend, is not good without ſetting forth the 
ſpecial matter ; 315 

Where if a jury find one gullty in appeal or 

iadictment at another day then in the ap- 
peal or indictment the Verdict is good. 

| 313 


426 
8 Where 


A TABLE, 


Where a conditional Verdict but an abſolute 
judgmeat ſhall be given. 440 


What faith ought to be given to verdicts. 


495 
Veſt and deveſt. | 
Where a thing once veſted ſhall never be 
deveſted. 391, 2 

View. 
Where View ſhall be granted. 306, 480, 481 
to 483 
What ſhall be a, good counterplea in ho 
1 

Villen and Villenage. 

The etymology of Villen. 28 
Where a Villen may ſue or be ſued. 28 


What ſhall be an infranchiſement of a Villen. 
| 112, 128 


Vivary vie Foreſt, 


Voucher. 


The etymology of the word. 241 
When, where, and who may vouch to war- 
ranty, and in what actions, & e cont", 47, 

| 241 to 246, 252 
Where proclam' ſhall be awarded againſt 
Vouchee. 114 
Where Vouchee ſhall be amerced. 149 
Who may counterplea, and what ſhall be a 
good counterplea of Voucher. 241 to 246 
What plea a Voucher may plead. 242, 243 
What ſhall be a good ſeifin to vouch on. 244 
What ſhall be a good counterplea of ſeiſin. 
244 

Where one ouſted of a Voucher may have a 
wa rantia cherte. 245 
Where Vonchee muſt ſhew the cauſe of 
Voucher, 246 
Where Vouchee may falfify a recovery, 323 
Wat hall be dune upon a foreign Voucher 
in an inferior court. 325 to $27 
# Voucher not tu be uſed for delay. 325, 365, 
397 

What remedy for falſe Voucher, 366, 367 


Uſury. 
Unlawfulaefs of it, and againſt whom it 
ſhould run. | 89 


Uſurpation. 
Which ſhall be ſaid to be an Uſarpation of 
libernes, 272 


Difference hetween an V ſurper, and him that 
comes in by courſe of law. 357 


Where there is an Uſurpati | ; 
when ſhall the king Away cn * * 


Where an uſurpation ſhall be a bar for ever. 
hy a guare impedit lies upon a ide 
What is gained by an Uſurpation. 3 
k Tb 
Where Uſurpation of common ſhall not 2 


477 
Utlawry. 
No man to be utlawed aff per legem terre. 
47 


Where an Utlawry may be pleaded. 242, 298 


Where an Utlawry ſhall be avoided by plea, 
or writ of error. 670 


Wager of Law. 

Tur antiquity avd' reafon of it. 2 
No Wager of Law lies in account, 4% 
Where a parfon may wage his Law con. 
cerning tythes. 644 
In court baron all pleas determin«ble by Wa- 


ger of Law, without ſpecial perſcription to 
try them by jury. * 443 


Wales. 


Wales anciently held of the crown of Eng- 
land. | 195 
H. 3. made E. r. prince of Wales. 195 
Laws of Wales changed and altered by E. 1. 
N 

How reple vin ſhall be made of diſtreſs taken 
and carried into Wales, 195 


When the Welch were brought into ſubjec- 


tion. 177 
Payment of tithes in Wales of goods or 
cattle given in marriage, abrogated by 1 F. 
6. "NT 13. 663, 664 


-Wardſhip. 
Where the heir of tenant in capice ſhall be in 


Ward, and where not. 10 © 15, 93, 203, 

| | > 391 bo 393 
Where tenant 75 knight ſervice ſhall not be 
in Ward till homage received. 11 
Where the king may avoid his grant of 
Wardſhip. | 13 
Where the Ward may have an action for 
watt done during his minority. © 13 
Per mag. cha, c. 25. none to be in Ward to 
the king for fee farm, ſocage, burgage, and 
petit ſexrjoanty, 44 

| Where 


Wiiere if tenant of a barony by koights ſer- 
vice be made, and barony come to the King, 
the beit ſhall not be in Ward. 
Where if the Ward die, the grantee of the 
dody is without remedy. 92 
Where the lord ſhall have Wardſhip, though 
he neither ſeize the Ward nor tender mar- 
riage- ' 93 
Where the lord ſhall bar himſelf of Ward. 
ſhip by acceptance of homage. . 111 
Where a writ of Ward lieth, and what judg- 


442) 443 
Where the heir ſhall be in Ward, notwith- 
tanding a conveyance made by his anceſ- 
tor. 112 
Who ſhall have a writ of raviſhment de gard 
and what ſhall be recovered in it. 203, 4, 


434 to 436, 439, 440 
What mall be a good plea in a raviſhment de 
gard. 392, 441, 442 


Wardſhip is a chattel, and ſhall not go to the 
heir but to the executors 441 


Warrant. 

Which ſhall be ſaid to be a legal Warrant or 
v, tO commit one to priſon. 52, 53, 
$91, $92 


Warren wide Park. 


Warranty. 
Where a lord by homage anceſtrel is bound 
to Warranty. 11, 275 


Where a Warranty of the predeceſſor binds 
not the ſucceflors 155 


Warranty much favoured in law. 243, 259 
Where the King ſhall be bound to Warranty. 
269 
Where dedi makes a Warranty. 275, 6 


Where one may uſe an expteſs Warranty, or 
a Warranty in law. 275, 6 


Where a Warranty ſhall be implied. 270 
Where the Warranty of tenant per 
upon alienativa ſhall bind the heir, and 
where not. . | 


Where the warranty of tenant in tail ſhall 
de a bar, and where not. 293» 295 


Wars. 
14 E. 3. a ſubfidy of wool and leather grarit- 
ed in reſpect of Wars. 60 


Kingdom almoſt ruined by Wars of H. 3.61. 


Poſſeſſions of priors aliens, ſeized by the king 
in Wis, * 


ment ſhall be given therein. 111 to 114, 


| The etymology of the word. 


curteſie, 


292 to 294 


Who are privileged from going to Wars. 53 


884 


A TABLE. 


Waſte. 


What ſhall be ſaid to be Waſte. 304, 428, 9 
The ſeveral kinds of Waſte. 145, 309 
For and againſt whom an aQtion of Waſte 
lieth. 13, 135, 145 202, 299 to 306, 328, 9, 

| 389, 390, 403, 436, 501 


Where ſeveral perſons may join in action of 


What ſhall be recovered in Waſte, 13, 146, 
289, 299, 304 to 306, 328, 329 
Where Waſte is diſpuniſhable. 142, 146, 303 


Where a writ of eſtrepment lies. 328, 9 
Of what value Waſte muſt be, for which ac- 
Where a reverſioner may enter to ſee if 

Waſte be done. 306 
What ſhall be a good plea in Waſte, * 
300, 7 


Where actions of Waſte ſhall be extended fa- 


vourably, that Waſte being hurtful to the 
common wealth may be puniſhed. 305, 
328, 329 

Where view ſhall be granted in Waſte, 306, 
| 390 

Weights and Meaſures. 

Per mag. cha. c. 25. una menſura, unum pondus 
throughout England. my 41 


For Weights and Meaſures laws before the 
conqueſt. : 41 


Withernam. 


T4t 
What goods or beaſts to be taken in Wither- 


nam. 140, 1 
Witneſſes | 
Witneſſes viva vece better than paper * 
| I1 


Witneſſes cannot teſtify in negative, but affir- 
662 


mative. 
Wreck. 
W. x. . 4. of Wreck is but declaratory of the 


common law. 166, 167 
What goods ſhall be ſaid to be wrecked. 167, , 
| 168 
Wherefore Wreck was given to the crown. 
Where Wreck ſhall! he tried, and how . 
wrecked goods diſpoſed of, 167, 163 
Writs. 


Regiſter of Writs cannot be altered but by 
parliament. 407 


„ 


Dee 


. 


Difference between an action and a Writ. 
39» 80 
| Where a Writ recites a ſtatute, it always in- 


troduces a Law. 12T, 130 
Where 2 Writ ſhall be contra pacem, & non vi 
& armise ' 131 , 132 
Seperalia brevia de 
Plegiis acquietandis. 20 
Odio & atia. 422 43, 55, 315 
Capiend' impugnatores juris. 53 
Arreſtando milites (Souldiers) 53 
Apoſtato capiendo. 53» 436, 37 
Ne exeat regno. 54 
Leproſo amovendo. 54 
Homine replegiando. 35 
Resto. 39, 57, 90, 247, 34310 346, 350, 353 
Quo titulo ingreſſus eſt. 67 
Equaliter taxand. 77 
Rediſſeiſin, & poſtdiſſeiſin. $3, 175 


Admeaſurement de paſture, ſecunda ſupero- 


neratione. $3, 367 to 370 
Clauſuris frangendis. 88 
Raviſhment de gard. 90, 439 to 441 
Attorn' recipiend' 100 
Againſt infringers oſ mag. char. 108 
Droit de gard.- 111 to 113 
Contra formam feoffamenti. 117 to 120 

Ne injuſte vexes. al 
Contributione faciend. 119, 120 
Rationadilibus deviſis 128, 129 
Perambulatione faciend' 128, 129 
Mordanceſter. 133, 134, 291, 352, 399, 400 
Monſtravit de compoto. 144, 380, 381 
Ex parte talis. 380, 381 

Intruſion. [7 B88 
Eatre in ls ger, in Je per & cui, in le poſt, 
153 to 155 


BRITAN 
NICVM 


A TAPBLK. 


* 


Ai dl rp, & regs invent 227, ig 


216 217 
De auxilio ad faciendum : 
liam maritand*, chm | militem & f. 


De poſſemone. oF co Fg 
Procedendum loquela ad judieium. 5 
Bela 1 | 
aiel . | 
Coſinage. 290) 297; 399, 50 | 
- R 291 
Entre in caſu proviſo. 30h, z10 


Entre in confimili caſu. 30g, 3105465 to 408 
Juſtices, | 


312 
Recordare. 325; 339 
Eſtripment. Nb, 329 
Fone. | 339 
Entre ad commanem legem. 346 
Quod ei deforceat. ; 350 
- Quare impedit. 356 to- 360 
Darrein preſentment. 356 to 360 
Indicavit. 36475 
Droit de advowſon. 364 
Admeaſurement de dower. 36) to 370 
Meſne. 373 t0 375 
De judicio ad ſect' appellari. 386 
De reparatione facſendoo. 43503 
Quod permittat. 406, 407 
Juris utrum. 407 


De uxore abducta cum bonis viri, 434 to 436 


De moniali abducta. 437 
Non omittas. | 453 
Contra formam collationis, . - 457 
Scire facias. | a 40 
Prohibition. | 601, &c. 
Ponte reparando. 70¹ 
Cautione admittenda. 624 


